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-MADRAS HIGH COURT. 
FULL BENCH. 
URIMINAL Revision Case No. 941 oF 1928. 
(Oztminat Revision Petition No. 
-681 oF 1928.) 

October 22, 1929, 
Present:—Justice Sir 0, V. Kumaraswami 
Sastri, Ki, Mr. J ustice Ourgenven and 

| Mr. Justice Pakenham Walsh. 
' Inre KARUTHASWAMI SERVAI alias 
ATHIAPPA SERVAI—AccusEp— 
PETITIONER, ; 
| _ Criminal Procedure Code(Act V of 1898), ss. 117 (2), 
256, 257-—-Seeurity proceedings—Accised, whether en~ 
` titled to further cross-ezamination. ` 


In security proceedings where the other side wants . 


' to re-call any prosecution witness he has no,absolute 
. right to do so under s. 256 of the Criminal Proee- 
; dure Code but has 2 right under s. 257 of the Code. 
* [p 5, col. 1] 
3 Chintamon Singh v, Emperor (1) and Bija v. Em- 
: peror (2), followed. 
h f The order calling ona person to show cause why 
+ he should not execute a bond to be of good behavi- 
_ | our is “ equivalent to a-charge.” [p; 6, co 
i Petition undere, 439 of the ‘Code be Ori- 
“minal Procedure, 1898, praying the High 
- Court ‘to revise the: ‘judgment of the Court 
‘of Session of the Ramnad Division at 


“Madura, in Or. A. No. 19 of 1928, preferred > 


against the order of the Court of the Dis- 
‘trict ‘Magistrate of Ramnad at Madura, in 
. M. O. No. 45 of 1927 
-' Mr, Nugent- Grant for Mr. R. Kesava 
Ayyangar, for the Petitioner, 
Mr. N. S. Mani for Thè Publie Prosecutor, 
for the Orown. 


ORDER OF REFERENCE TOA 
a . FULL BENCH. 

Waller, J.—Mr, Grant on behalf of the 
‘petitioner raises two points of law. The 
firat is that the notice servedon his client 
-did not:conform to the requirements 
.of $. 112, Oriminal Procedure Oode. 
Assuming ‘that it did not, the defect seems 
to me to have been cured by the fact thathe 
was supplied with a copy of the charge-sheet, 
The next raises a more difficult question, 

J o 


“entitled under s. 350 (a), 





“The petitioner, during, the enquiry, asked 
tke Magistrate to re-csummon . some of the 
witnesses against him for further cross-exa- 
mination, but his request was refused. Mr. 
Grant argues that, by virtue of sub-sec, (2) 


_ofs, 117, Criminal Procedure Code, the 


whole of the procedure applicable to a war- 
rant case is applicable to a case of this 
nature. I have been referred to no autho- 
rity of this Oourt that bears directly on the 
point. Indeed, in the course of a long ex- 
perience as a Magistrate, I have ‘never come 
across a case in which it was, even suggest- 
ed to me that the accused in a security 
enquiry had the right now claimed. There 
are two decisions by other, High - ‘Courts 
which directly negative it: ‘One is Chinta- 


. mon Singh y. Emperor -(1).- The- other is 


Bija v. Emperor (2), I should be prepared 


_tofollow these decisions but for certain 


in, Veluchurt 
Emperor (3). 


observations that occur 
Venkatachennaya y. 


“The question that had to be decided was 


whether the accused in a security case was 
Criminal Pro- 
cedure Code, to demand that the witnesses 
against him should be re-summoned and 
te-heard, when there was a change of magis- 
tracy. The decision was that though the 
sub-section very clearly refers to a trial and 
not an enquiry, they were so entitled. With 


.great respect, it seems to me somewhat 


difficult to reconcile this view expressed 


. in other decisions of this Court as to thé 


‘distinction between atrial and an enquiry. 
That however,.is a question that does not 
arise here. What is material is that two of 
the Judges, Ayling and Ooutts-Trotter, JJ., 

expresssd the opinion that the whole of the 


A O 7 01.3.1177; 7 Or. L. J. 146; 12 0. W- 


mer na Cas. 1039; 8 Lah. 265; 28 Or. L, J, 239; 28 


Moke Tad Nee 50; 43 M. $11; 11 L. W. 435; (220) 
my ; 38 M. L. J. 370; 21- Or, L. 3403; 27 
WL. 


| 
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procedure governing warrant cases was 
attracted by s. 117 (2), Criminal Proce- 
dure Code, to enquiries in security cases 
of the kind I am now considering. The 
matter is of considerable importance and, 
in view ofthe obiter dicta in Yeluchuri 
Venkatachennaya v: Emperor (3) I think that 


the following question should be referred: 


to a Full Bench:— : 

“Is an accused person, who has been 
called upon to give security for good behavi- 
our, entitled to the benefit of 
Criminal Procedure Oode?” ; 

I may add that—as pointed out in Chinta- 
mon Singh v., Emperor (1) the ob- 
ject of s. 256 is to give the accused an 
opportunity of further cross-examination 
directed expressly to the case embodied in 
the charge which seems to be superfluous 
where, as in security cases, the precise 
charges against him are known to him be- 
fore the enquiry begins. : 

Anantakrishna Aiyar, J.—I agree 
thatthe question stated by my learned 
brother should be referred for the decision 
of a Full Bench. 

Mr. Nugent Grant for Mr. Kesava Ay- 
yangar, for the Petitioner. ` 

Mr. N.S Mani ior The Public Prosecutor, 
for the Crown.. - 


OPINION. 
Kumaraswami Sastri, J. 
The question referred - to us for 


decisiou is “Is an accused person. who has 
been called upon to give security for good 
behaviour. entitled to the benefit of s. 256, 
Criminal Procedure Oode?” , 

The seztions dealing with security for 
good bshaviour are contained in Oh. VIII of 
the Oriminal Procedure Code. 

Section 110 empowers the Magistrates 
enumerated therein to require. a person 
habitually addicted to the commission cf 
offences mentioned in cls (a) to (e) to show 
cause why he should not be ordere.l to 
execute a bond with sureties for his good 
behaviour for: such period not exceeding 
three years as the Magistrate thinks fit. 

Section 112 provides that, where a 
Magistrate deems it necessary to require any 
person to show cause, he shall make an 
order in writing setting forth the substgnce 
of the infoymation received, the amount of 
the bond to be executed, the term for which 
it is to bein force, and. the number, charac- 
ter and class of sureties required. = 

‘Section - 113 says that if the person in 
respect- of whom an order has been‘ made 
is present in Court, it shall be read over.to 
him or explained to him if he so desires... - 


s.. 256, 
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Section 114 says that ifthe person is not 
present in Court, a summons should be 
issued calling on him to appear. _ 

Section 115 requires the summons or 
warrant to be accompanied by a copy qf the 
order made under s. 112 and to be 
delivered to the person. 

Then comes s. 117, the section 
which prescribes the mode of enquiry. It 
says that when the person appears in Oourt, 
the Magistrate shall proceed to enquire into 
thetruth of the information upon which 
action has been taken and take such further 
evidence as may appear necessary. 

Clause. (2) runs as follows:—‘‘Such 
enquiry shall be made, as nearly as may be 
practicable where the order requires securi- 
ty for keeping the peace, in the manner 
hereinafter prescribed for conducting trials 
and recording evidence in summons cases, 
and where the order requires security for 
good behaviour, in the manner hereinafter 
prescribed for conducting trials and 
recording evidence in warrant cases, except 
that no charge need be framed”, 

The form prescribed in Sch. . V for the 
summons to be issued under s. 114 runs 
as follows:— f 

“Whereas it has been made to appear to 
me by credible information ‘that (then the 
substance of the information is set out) 
* * * * you are hereby required to 


. attend in person (or by a duly authorized 


agent) (on a date specified in the form) to 


“show cause why you should not be required 


to enter into a bond, etc. 

So that Chap. Vill provides for the proce- 
dure to by adopted till the enquiry opens 
and s. 117 says that where the order 
requires security for good behaviour the 
enquiry shall be made as‘nearly as practic- 
able in the manner prescribed for conduct- 
ing trials in warrant cases. Turning to the 
mode prescribed for the trial of warrant 
cases which is provided for in Ohap. XXI, 
s. 252 provides for the discharge of 
the accused if no case is made out by the 
prosecution witnesses. 

Section 254 enacts that if the Magistrate 
is of opinion that there is ground for presum- 
ing that the accused has committed an 
offence, a charge should be framed. 

Section 255 requires that the charge 
should be read and explained to. the 
accused and that he should be asked whe- 
ther he pleads guiltyorhas any defende to 
make and empowers the Magistrate to con- 
vict the accused if he pleads guilty. 

Under s. 256 if the accused refuses 
to plead, or doeg not plead or elaima tobe, 


1 
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tried, then he has. to state within the period 


mentioned in, the section whether 
he wishes to cross-examine any and, 
it so, which of the witnesses for 


the prosecution whose evidence has been 
takeh. If he says he does so wish the wit- 
nesses named by him shall be recalled 
and after cross-examination and. re- 
examination, if any,.they shall be discharg- 
ed and the'evidence of the remaining 
witnesses for the prosecution shall next 
be taken and after cross-sxamination and 
re-examination, if any, they also shall be 
discharged and the accused shall then be 
called upon tojenter upon his defence and 
produce his evidence.’ Section 257 runs 
as followe: “(1) If the accused after he 


“has entered upon his defence, applies to 


the Magistrate |to issue any process for 


. compelling the attendance of any witness 


for the purpose of examination or cross- 


` examination. or the production of any 
' document or other thing, the Magistrate 
‘ shall issue such process unless he. con- 


“ siders that suc] 


1 


application should be 
‘ refused on thej ground that it is made 
i for the purpose of vaxation or delay or 
for defeating the ends of justice. Such 
: ground shall be recorded by him in writ- 
jing: ` A 
Provided that when the accused has 
' cross-examined lor had the opportunity 
of cross-examining any witness after the 
| charge is framed, the attendance of such 
: witness shall not be compelled under 
this section, unless the Magistrate is 
| satisfied that iti is necessary for the pur- 
: poses of justice. 

2.. “Tne Magistrate may, before sum- 
moning any witness on such application 
require that his reasonable expenses 
‘incurred in attending for the purposes 
‘ofthe trial be deposited in Court’, . 

Under s. 258, the Magistrate has to 
record the order of acquittal if. he finds 
‘the accused not guilty, and if he is guilty 
to pass sentence according to law, 

, Section 259 refers to the procedure to 
be adopted if the complainant is absent 
‘and the case is compoundable. S 
| Now itis obvious that under Obap. 21 
the Magistrate can frame a charge at any 
stage of the prosecution case. He is not 
bound to,wait until all the prosecution 
witnesses have been .examined. The 
sections foliowing s. 254 presume that.a 
eharge has-been framed and. are only 
applicable on that basis. They also refer 
. ko offence and to-acquittal. ~~ 

“la is obvious from the provisions of 
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Chap. VIII that no charge is framed but the 
procedure till we come to trial is that the 
Magistrate . proceeds ex parte ‘ until it 
comes to the stage of sending notice or 
summons to the person against whom 
security is-required. Then under s. 112, 
the Magistrate gives the substance of the 
information received and the particular 
as to the bond, and then the trial begins. - 
Reading the provisions of Chaps. VII and 
XXI ib is clear that so far asthe person 
required to ‘give security is concerned, 
the trial really commences from the point 
where notice has been given to him to 
show cause which contains the substance 
of the information and which must be 
treated as equivalent to a charge though 
not the charge itself. In this’ view effect 
can be given to all the provisions and under 
s. 256 the cross-examination of the wit- 
nesses should take -place as if witnesses - 
examined for the prosecution are witnesses 
examined aftera charge has been framed. 
Section 257 would apply where for any 
reason he wants to re-call and cross-examine 
the prosecution witnesses, the Magistrate 
having a discretion to refuse an application. 
if he is of opinion that the application is 
made for the purpose of vexation or delay: 
It has been argued by Mr. Grant that 
all that e. 117, el. (2) says is that no 
charge need be framed and that conse- 
quently if a Magistrate chooses to frama 
a charge, then there will be really two 
charges, one contained in the notice and 
the other in the chargé‘framed. [I find it 
difficult to see how any Magistrate can, hav« 
ing regard to the provisions of Chap. VII; 
frame any chargesuch as is contemplated 
by ss. 221 to 223 in Chap. XIX. The words 
“no charge need be framed” really mean 
that the charge sball-be dispensed with 
because in the very nature of things it is 
not possible to frame a charge with the 


- particulars enjoined by ss. 221 to 223. 


It is also argued that a party cannot 
know exactly for what he is tried until 
all the witnesses have been examined and 
it may be necessary for him to cross- 
examine the witnesses and that it would 
be a great hardship if the opportunity. 
given to-him by s. 256 is not given. ' Treat- 
ing it as a mere question of hardship, I 
think s. 257 provides for all reasonable 
requirements, The Magistrate is bound, 
if he refuses the application, to state in 


-writing that in his opinion the application 


is made for the purpose of vexation or 
delay or for defeating the ends of justice. 
xcept for that reason the Magistrate ig: i 


4 
bound to issue process and there is no 
reason why if the right is going to be 
abused the Magistrate is still | bound to 
issue summons, | agree with the observ- 
ations of Shadi Lal, J:, in Ahmad Bakhsh 
v. Emperor (4) that if there is no hard- 
ship to the other -party under s. 287 it is 
desirable that proceedings‘under Chap. XXI 
should not be unduly delayed. 

The view I take is amply supported by 
authority, < 

In Chintamon Singh v. Emperor (1) 
Rampini and Sharfudin, JJ ., observed “No 
doubt, under s. 117 of the Criminal Pro- 
cedure Oode the enquiry into bad livelihood 
cases should be made as nearly as may be 
practicable in the manner prescribed 
for conducting trials and recording evi- 
dence in warrant cases. But we do 
not.think that the provisions of s. 256 of the 
Oriminal Procedure Code indicate that the 
‘person called upon to show cause under 
8. 110 of the Criminal Procedure Code has 

: a right to cross-examine the prosecution 
Witnesses under s. 256 of the Criminal 
Procedure Code inasmuch as the provisions 
of this section relate to cases where 
formal charge as required by s. 254 
has been drawn up and the accused has been 
-called upon to meet that charge. In 
cases under s. 110 of the Oriminal Procedure 
Code the order of the Magistrate 
under s. 112 of the Criminal Procedure 

- Code is equivalent to a charge. The object 
-in giving the substance of the information 
-in an order under s. 112 of the -Oriminal 
Procedure Oode is that the person called 
upon to show cause may clearly understand 
the matter that-he has to meet in-his defence 
and a Magistrate has no power to go beyond 
the requirements of his order under s, 112 of 
the -Oriminai Procedure Code.” 

In Bija v. Emperor (2) it was held that a 
person against whom proceedings - have 
been taken unders.110 of the Oriminal 
Procedure Code has no right to further 
cross-examine. the prosecution witnesses 
under 8. 256-of the Code. Sir Shadi Lal, O. J. 
refers with approval to Chintamon Singh v. 
Emperor (1). . i . 
< In Ahmad Bakhsh v Emperor (4) Shadi 
Lal, J., observed: “Ih security cases the order 
passed by, the Magistrate undere. 112 is 
equivalent to a charge ina warrant case 

. and the person against whom the order is 
made is fully aware of what is alleged 
against him. The evidence is thereafter 
recorded in his presence and he has every 

|, -(4).32 Ind, Cas, 676; 1 P.R, 1916 Cr; 17-Or, L, J. 
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reasonable opportunity of cross-examining 


‘the witnesses, There is consequently no 


conceivable reason why he ‘should be 
allowed the right of a -second 
cross-6xamivation and ‘why he should 


thereby protract the proceedings un- 


necessarily. The reason which underlies the - 


Tule as to double cross-examination in 
warrant cases is entirely absent here, and 
the principle of cessante ratione legis cessat 
‘tpsa lexis fully applicable.” The learned 
Judge follows the view- taken in Chinlamon 
Singh v. Emperor (1) and dissents from the 
view taken in Emperor v. Lansha (5). 

Mr. Grant has referred us to Yeluchuri Ven- 


katachennaya v. Emperor (3). The question . 


there for determination was whether s. 350 
(1) proviso (a) of the Criminal Procedure 
Oode, which refers to change of Magistracy 
during the pendency of a trial and the right 
‘to have a de novo trial applies to security 
proceedings and the Full Bench held it did. 
‘In dealing with the question, however, there 
are observations of Ayling and. Coutts- 
Trotter, JJ., to the effect that the accused 
‘had a right under s. 256 to recall the pro- 
secution witnesses. These observations are, 
inmy opinion obiter dicta as the learned 
Judges were not there dealing with the right 
now claimed. 

Reference has also been made to Emperor 
‘v. Lansha (5) which is a case decided by the 
Ohief Oourt of Burma and where it was held 
thats. 266 of the Criminal Procedure Oode 


‘is applicable to` proceedings under s. 110 
-by virtúe of the provisions of s. 117, cl. (2) 


of the Code. There is no reference to any 
authorities, and this case is dissented from 
‘in the case reported in Bija v, Emperor (2). 
In Tirlok v. Emperor (6) Boys, J., after 
referring to the provisions of s. 117 and the 
provision that no charge need be 
framed observed: “The reason for the 
‘exception is obvious. What is equivalent to 
a charge has already been framed in the 
order served upon the accused in accordance 
with s., 112.” The learned Judge then goes 
on to deal with ss. 254 and 255 and observes 
that at any stage of the proceedings the 
Magistrate if he is prima facie: satisfied 
that there is a case against the accused 
may interrupt proceedings for the purpose 
of asking the accused whether he pleads 
guilty or whether he has any «defence to 
make and that if he does so and the accused 


ROL Ind. Cas. 468; 4 Bur. L. T. 24; 12 Or, L. J, 
9 = 


(6) 104 Ind. Oas. 232; 50 A. 71; 1.2.8 -A.122 Ors. 


8A.I. Or. R. 183; 28 Cr-L. J, 792; 


A. I, R.-1927 
6609; 25 A. Ia J. 749, i : = 


_ ‘trate does not do so but waits till all the. 


a 
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Wishes to defend, then the accused can 
re-call for cross-ex3mination 
examined up to that stage and if the Magis- 


Prosecution witnesses are called, the accused 
can when he is asked if he wishes to defend 
ask for the re-call of prosecution witnesses, 
It seems to me that if the notice under 


s. 112 is equivalent “to the charge and if. 


when that notice is read to accused he has 


, the option of either executing the bond or 


' denying his liability to doso, there is no 
, necessity for the Magistrate ‘interrupting 


< proceedings. He cannot again issue a 


|| 


; notice under s, 112 and there is no analogy 
to a Magistrate in warrant cases framing a 


: charge when only some of the prosecution 
. | witnesses are examined and then going on- 


< with the rest of the prosecution evidence. 
I prefer to follow the view taken in 
‘ Chintamon Singh v. Emperor (1), Ahmad 
, Bakhsh `v. Emperor (4) and Bija y. Emperor 
:(2) and would answer the reference 
_ by stating that in security proceedings 


: where the other side wants to re-call any. 
' prosecution witness he has no absolute right. 


¿to do so -under s. 256 of the Oriminal 
‘Procedure Code but has a right under 
18. 257 of the Code, 

, In this case it appears that the Magistrate 
‘rejected the application to re summon on 
‘the ground thats. 256 does not give the. 
accused thatright. He has not applied his 


mind to the question whether it 
jisnecessary in the interests of the. 
‘accused that the witnesses should be 


ire-summoned nor does he state that he 


considered the application was one made for . 


‘the purpose of delay. Whether this would 
bea ground for interference is a matter 
entirely for the Bench to decide. 
Curgenven, J.---In deciding whether 

the right to re-call prosecution witnesses for 
cross-axamination, given by s. 256 of the 
Criminal Procedure Code, can be claimed 
under s. 117 in security proceedings, it is of 
assistance to consider why right is given in 
the trial of a warrant case, Two answers are 
possible: 

, (1) The charge shows the accused, perhaps 
for the firsttime, precisely what he has to 
meet. The first cross-examination may, there- 
fore, have been conducted in some measure 
under'a mistaken impression. 

: (2) Answers elicited from later prosecution 


witnesses necessitate the further questioning | 


of earlier ones. f 
: If the right had been given on ground 
No. (2), exercise of it’ would not have been 


-Testricted tothe stage immedjately. after _ 
| +2 7 7 


witnesses- 
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charge, since a charge may be framed before 
the examination of the prosecution witnesses 
is completed. It would have been fixed at 
the close of the prosecution evidence The 
fact that the stage in the case at which the 
right must be exercised is the stage at which 
the sharge is framed supports the view that 
charge and right are related as cause and 
effect, and, therefore, no charge no right. 
There is no such right in proceedings where 
no charge is framed, e. g., summons cases, 
sessions trials, civil suits. a 

Ifthe right is allowed in proceedings 
under s, 117 it must be on a less qualified 
basis than in a warrant case. We must hold 
that it is exercisable in all instances after 
all the witnesses for the prosecution have 
been examined. In so holding, instead of 
merely applying warrant procedure “ag- 
nearly as may be practicable,” we should be 
going beyond it and conceding a right 
which it does not confer: We should be 
creating an inflexible rule in security cases 
where no such inflexiblerule exists in warrant 
cases, 

I agree with my learned brother Kumara- 
swami Sastri, J., that the words “No charge 
need be framed" can only mean that no 
occasion can arise for framing a charge, 
because under s. 221 (1) every. charge shall 
state the offence with which the accused. 
is charged. In security proceedings the place 
of charge is taken by-the “order in writing 
setting forth the substance of the informa- 
tion received" prescribed by s. 112, This 
order has to be read over to the person in 
respect of whom it is made, and although 
the Code does not provide that he should 
plead to it, it resembles a charge in that it 
must contain a statement in abstract of the. 


. prosecution case, 


In Yeluchuri Venkatachennaya v. Emperor 
(3) the question for decision; so far as we are 
now concerned was whether in security 


‘proceedings for good behaviour the effect 


of sub-s. (2) of s. 117, Criminal Procedure - 
Code,was to render applicable the provisions , 
of Ohap. XXI of the Code, dealing with 
warrant cases, and those of Ohap. XXV, in so 
far as they deal with the mode of taking or 
recording evidence in such cases, or whether 
the sub-section attracted the provisions of 
all sections of the Code which are‘applicable 
to warrant cases. The Full Bench had not to , 
decide which of the provisions of Chap. 
XXI should be deemed to bé inapplicable, so 
that any observations made upon that 
question were clearly obiter, I do not myself 


think that Ayling, J. in selecting s. 256 as 
-what seems to have been a random illus- 


4% 


g > 
tration, meant that in his view its provisions 
had necessarily to be enforced. All that he 
says is thats, 350 is as mucha matter of 
‘procedure as the right to have prosecution 
witnesses re-called and cross-examined 
` conferred by s. 256. Accordingly there was 
no ground for disputing the applicability 
of s. 350 merely because it occurred elsewhere 
in the Code, The line of reasoning is not 
vitiated by the circumstance ‘that the pro- 
visions of s. 256, although a matter of pro- 
cedure and,therefore prima facie applicable, 
may on special grounds be found incom- 
patible with the method of conducting a 
security inquiry. The observation of Coutts- 
Trotter, J., (as he then was), that the whole 
of the procedure ina warrant case must be 
adopted, was clearly no mora than a 
generalisation. 

I agree with the answer to the reference 
proposed by my learned brother, 

Pakenham Walsh, J.—I agree that 
“the order calling on a person toshow cause 
why he should not execute’a bond to be of 
good behaviour’is “equivalent toa charge” 
and, there is ample authority for this 
position. Ib is impossible to frame a regular 
charge for several reasons, In the first place 
it is doubtful whether a person called on to 
show cause in such a case is an “accused.” 


In Jhoja Singh v. Queen-Empress 
(7) it was held that he was, but 
in Hopcroft v.. Emperor (8) more 


cautious language is used that “he stands 
in-the position of an accused person” and 


finally in Binode Behari Nath v.. Emperor’ 


. (9) it was held that he was not an 
accused person so that Jhoja-Singh v. 
Queen-Eimpress (7) must be held to have 
been overruled. Queen-Empressi v. Mona 
Puna (10) does not deal with a case of 
security for good behaviour. No doubt, 
Queen-Empress v. Mutasaddi (11) remains 
and Ooutts-Trotter, J., in Yeluchuri 
Venkatachennaya v, Emperor (3) seems to 
incline tothe same view. 

Secondly, it is doubtful if there is any 
“offence”. In Yeluchuri Venkatachen- 
. nayav. Emperor (3) Ayling, J., remarked 
on page 523* that no “offence” is involved in 
an enquiry under Ohap, VIII of the Code, 


(7) 23 O. 493, 
(8) 1 Ind. Oas, 737; 860. 163: 13 C. W.- N. 151;- 9 
Or. L. J. 359; 8'0. L. J. 565. 
(9) 81 Ind. Cas, 909; 50 O. 985; A-T, R. 1924 Oal. 392; 
25 Or. L. J. 1085. ; 
(10) 16 B. 661. 
` (11) 21 A. 107; A. W. N: (1898) 185. 
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and OCoutts-Trotter, J. (as he then was) says 
“if he cannot be said to be “charged” 
with an ‘offence ‘it is at least sought to be 
proved against him that he isa person with 
criminal or undesirable propensities”. I 


‘grea with my learned brothers in inter- 


preting the words “no charge need be 
framed” as meaning that no occasion can 
arise for framing a charge. If the order 
under s, 112, Oriminal Procedure’ Code, 


- which is equivalent-to achargeis not a 


charge there is nostage at which or process 
by which it can become anything more. 
Neither evidence in support of it nor the 
Court’s opinion that it is prima facie 
proved by the evidence tendered can enable 
anything else to beframed than an order 
under the terms of s. 112 and the Code does 
not contemplate two identical charges in 
the same case. Lus 

I agree with my learned brother Ourgen- 
ven, J., in his classification of the two 
reasons why a right to re-call and cross- 
examine prosecution witnesses is given in 
a warrant case and I would say that ss. 256 
and 257 seem tome to deal respectively 
with those two rights. The right to cross- 
examine when the person first knows 
exactly what the charge against him is, is 
absolute and is dealt with unders. 256. It 
extends not to all the prosecution witnesses — 
but only to those examined before the 
charge is framed and the Court may frame 
a-charge at any stage. It does not mean as 
we should have to hold that it means if we 
accepted Mr. Grant's argument, a right to 
re-call and cross-examine all the prosecution 
witnesses, i : 

The right to recall and cross-examine 
earlier witnesses owing to what may be said 
by later ones is qualified and is dealt with 
bys. 257, As the “equivalent to a ` charge” 
is framed underj-hap. VIII before any of the 
prosecution witnesses are examined the 
absolute right of re-call cannot arise for the 
first purpose, but the qualifed right for the 
second purpose does exist. It may be 
noted that Chap. VIII seems to besomewhat 
defective as it does not expressly provide 
for an examination of witnesses called for 
the defenceand the only form of summons 
given in the appendix Sch. V is with 
regard to giving security for kegping the 
peace. _ 

The balance of authority is certainly 
against a right of re-eall and cross-examina- 
tion of the prosecution witnesses under s8. 
256 (1). The remarks relied on. in Yelu- 
churi Venkatackennaya v. Emperor (3) are 
obiter. Although the referenqe to us does ° 
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not mention s. 257 I agree that we should 
answer the question in the manner 
proposed by my learned brothers. 

A. Reference sik da 





Al y MADRAS HIGH COURT. - 
* SROOND APreeaLs Nos. 1315 AND 1316 oF 1927. 
i '' October 23, 1919. 

Present :—Mr. Justice Ananthakrishna 


l Aiyar. 
| KONDREDDI BULLIRAJU alias 
AOHAYAMMA— APPELLANT 
l ` versus 
BS KONDREDDI oo 
SATYANARAYANAMURTHI— 
RESPONDENTS. 

Letters Patent (Madras), el. 15—Second appeal— 

' Leave to appeal against judgment of single Judge— 

` Considerations in granting leave. 

. It is not advisable to crystalise into definite 

| propositions the principles that should govern the 

' Court in the exercise of the jurisdiction vested in 

< a single Judge under s 15 of the Letters Patent 

‘ of granting leave to appealin second appeals. The 
! jurisdiction should not be exercised capriciously or 
arbitrarily, but in a judicial manner and in the 
: exercise of sound discretion having regard to all 
' the circumstances of the case. No hard and fast 
i rule could. be laid down but the Judge should be 
| satisfied from all the circumstances that a further 
| right of appeal should be sanctioned. [p. 10, col. 2; p. 
; 1, col. 1 “eps 
i Leaveto appeal may be limited to certain points, 
, [p. 11, col. 1.] 


| Second appeals against the decrees of the 

' Court of the Subordinate Judge of Rajah- 

‘mundry, in A. S. Nos. 6U and 61 of 1925, 
preferred against the decrees of the Court 
‘of the Principal District Munsif of Rajah- 
-mundry, in O.S. Nos. 184 and 494 of 1923 
respectively. . 


: Mr.G. Lakshmanna, for the Appellant. 

i Mr.-B, Somayya, for the Respondent. 

| ORDER.— Under s.15 of the amended 
‘Letters Patent, an appeal would lie from 
‘the decision of asingle Judge of the High 
‘Court passed in a second appeal, where the 
‘Judge who passed the judgment declares 
that the case is a fitonefor appeal. 
‘Ramanayya v. Kotayya (1) a bench of this 
‘Court held that no appeal lay from the 
refusal of such leave by the Judge. 

!- The question has been raised before me 
'as to the grounds on which leave to appeal 
shéuld be granted or refused in such cases, 
The section only enacts, thatthe Judge 


: (1) 121 Ind, Cas. 621; 30°L. W. 386; 57 M; L-J. 398; 
iy T R.1930 Mad. 75; 52 M. 952; Ing, Rul. (1930) 
. Mad. 205, = ak j ; k BE RSA 4 3 ; J 
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concerned should ‘declare’ that the case is a 
fit one for appeal. The principles that 
should guide him in dealing with such 
applications are not specified in the’ section, 

It was argued that if there was any 
question of law, leave must be granted. It 
was further argued; that if a-second appeal 
was allowed, and the decision of the lower 
Appellate Court reversed, or modified, 
leave must be given since the single Judge 
had no jurisdiction to interfere with the 
judgment of the lower Appellate Gourt in 
@ second appeal except on a question of law, 
and his interference with the lower Appel- 
late Court’s decision was proof positive that 
there was a question of law. 4 

It was also argued that when the valua- 
tion of the second appeal was not in- 
significant, leave should similarly be 
granted. ; . 

I am of opinion that the considerations 
mentioned above are.by themselves not 
conclusive for the grant of such leave. A 
second appeal would lie to the High Court 
under s. 100 of the Code of the Oivil Pro- 
cedure only on a question of lawor on one 
of the grounds specified in s. 100, Oivil Pro- 
cedure Code. When a second appeal is 
admitted and notice issued to the respond- 
ents, it may generally be taken that the- 
second appeal is assumed to involve a 
question of law. If the petitioner's conten- 
tion be correct, then from every decision ` 
passed by a single Judge after notice is 
issued to the respondent, leave to appeal 
should be granted, even though the second 
appeal was dismissed. The same reasoning 
would also apply when a second appeal is - 
rejected under O. XLI, r. 11 Oivil Procedure . 
Gode on the ground that the decision of. 
the lower Appellate Court was rightand in 
accordance with law, though a question of 
law might beinvolved in the case. Section 
100, Civil Procedure Oode, makes it clear 
that itis only when the decision of the 
lower Appellate Court is contrary to law, . 
atc., that a second-appeal would be success- 
fully entertained. The wordings of s. 15 
of the amended Letters Patent make it 
abundantly clear that the circumstance 
that the decision was passed ina. second 
appeal is not enough to entitle’ the un- 
successful party to leave to appeal; but 
the Judge must be satisfied that thecase 
is a ‘fit one’ for further appeal and should 
‘declare’ accordingly. The circumstance, 
therefore that the ‘decision of the lower 
Appellate Court was reversed by the High 
Court does not by itself entitle the peti- 
tioner to leave to.appeal, Nor does the 


1 


` House of Lords, 
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valuation of ‘the appeal by itself so entitle 
im, 

‘Similar questions have arisen in England 
and the English Courts have held that the 
object. of such a provision: is‘ to prevent 
frivolous and-needless appeals, For 


` example in Lane v: Esdaile (2) Lord 


Halsbury observed :—“It is intended as a 
check to unnecessary or frivolous appeals.” 
Fry, L. J., in In re Housing of the Working 
Classing Act, 1890; Ex parte Stevenson (3) 
remarked :. “The object was to prevent 
frivolous- aud needless appeals.” See also 
remarks of Lopes, L, J‘, at page’ 613*, In 
the English Bankruptcy Act of 1849, (12 


and 13, Victoria, Chap. 106), s. 18 provided 
as 


Court ‘to be of ‘sufficient difficulty, or 
importance, to require the decision of the 
louse | leave to appeal might be 
given.” The-provision was not re-enacted 
in the subsequent Bankruptcy Acts. Yet, 
the Court of Appeal, in England held that 
the same principles apply, and that the 
test to be applied before jeaveto appeal is 
granted: was to: see whether the question 
beforethe Court was of sufficient difficulty 
or importance.” See In re Calthrop (4) and 
Ex parte Jackson, In re Bowes (5). As 
observed by Lord Osirns, L. J ., in In re 
Calthorp (4) at page 2567: “Of course, it 
would always be very much more agreeable 
to the Oourt to find no impediment 
in the- way of-its decision being reviewed 
bya Oourt of Appeal; but the Legislature 
has thought fit to impose upon this Court 
the duty of determining whether in any 
case any matter of law or equity is of 
sufficient difficulty or importance to require 
the. decision of the House of Lords; and 
that duty the Qourt must discharge like 
any other duty which is put upon it. But 
I cannot say that I think thisa matter of 
sufficient difficulty to require the decision 
of the House of Lords. 'I may be wrong, 
but I am bound to express my opinion.” 
His Lordship held, that simply because 
there was a ‘fragment of law’ it did not 
follow that he should grant leave. In Ex 


__ (3) (1891) A. O, 210 at p. 212: : 
L. T. 666; 40 W, R. 65. p. 212; 60 L, J. Oh.. 644; 64 
5 A (1892) 1 Q. B. 609; 61 L. J. Q. B. 492; 66 L.T. ` 


GU R. 417; 56 J. P. 501. 
LT rn P. 257; 3L. J. Bk. 17; 


: T 166; 16 W. R.: 446, 
ost (1881) 14 Oh. D. 725; 43 L, T, 272; 29 W. R. 





*Page of (1892) Q. BEdT > 
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“do not entertain 


l follows::—“If it was deemed that any. 
matter of law or equity ‘brought before 
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parte Jackson, In fe Bowes (5) it’ was 
argued that “the amount at stake was large 
and that the point in the ease’ was im- 


portant’ but the Court of Appeal refused 
. leave, Baggallay,L J., remarked at page 


747*, “Though the same limitations and 
requisites are not to be found in the 


_ present Bankruptcy Act as existed under 
` the Act of 1849, we.think we ought to act- 


upon siniilar principles. And, speaking 
for myself, I am‘ ‘bound to say that I 
the slightest doubt 
as to the correctness of the- decision at 
which we have arrived.”. Cotton and 
Thesiger, L., J., concurred: In Ex parte 
Pillers, In reCurtoys (6), Lush, L. J., stated: 
None of us entertains theleast doubt of the | 
correctness of our decision.” Leave was, 

therefore, refused. Similarly Cotton, L J., 


‘held in Eg-parte Edwards, In re Tollemache - 


(7). “In my opinion leave to appeal ought’ 
not'to begiven. There is‘not any doubtful 

question of law raised.” Similarly Bretts, 

M. R., observed that “leave to appeal should . 
not be given when the judgment issoclearly . 
right." - - - ra F 

No doubt, the single Judge may find - 
that the questions that arose for decision 
were difficult and that. he was-nothimself - 
quite sure whether his decision: was right: 

A Judge is bound to give judgment in - 
every. case that -comes: before him includ- 

ing cases where the question raised is © 
difficult or complicated; but if he felt any 

reasonable doubt as to the correctness of 

his judgment, it is appropriate that he 

should ‘declare that the case isa fit one 

for further appeal.’ It may also happen 


that after the argument in an appeal had | .. 


progressed to a considerable extent, he may 
feel some doubt about the correciness ofa 
decision, to which he is referred-and which 
is binding on him, and in the circumstances 
he may consider it proper that he should 
record his judgment, In such cases, leave - 
to appeal: should be given, so that the 
matter might be re-agitated before the 
proper Court. Further in such -cases if 
the circumstances were exactly known to 
him atthe opening of the case it would 
even be opento him to have the matter 
referred to the decision of a Bench of two 
Judges. In considering applications for 
leave to appeal, it is also relevant to 


_ consider whether the question raised is one . 


of private or public importance; whether 


- (8).(1881) 17 Ch. D. 653. at p. 667; 50 L.J. Oh. 691; 
44 L. T. 691;29 W. R. 679. ` : 
> (7) (1884) 14 Q. B: D; 415. Bast, 
*Page of (1881) 14 Oh. D.—[Edj, x ~ 
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the same will ordinarily govern other pend- 


ing cases between: the parties, and whe-- 


ther the dispute relates to a recurring 
right, The, Oourt may also'take into con- 
sideration the circumstance that under s. 
111 of the Code of Civil Procedure, the 
only further right of the unsuccessful 
party would beto apply to the Privy Council 
for special leave to appeal. In proper 
cases, the Judge may consider it more 
appropriate that the matter should be con- 
sidered by a Bench of two Judges, before 


the same is taken up before the Privy’ 


Council, At the same time I should like 
to. point out that leave to appeal should 
not be refused simply because the 
Judge was of opinion that his decision 
‘was correct. Most often learned Judges 
do think so; but if the question is 
one of principle and a novel one ordinarily 
i leave to appeal should be granted. In 
Ez parte Gilchrist, In re Armstrong (8) Lord 
Esher, M. R, said: “Merely to say that 
they are satisfied that their decision is 
right is not, I venture to suggest, a suffici- 
ent reason for refusing leave to appeal, 
when the question involved is one of princi- 
ple, and they have decided it for the first 
time. {f that was carried to its legitimate 
conclusion, they ought to refuse leave to 
appeal in every case.” As put in s. 504 
of Halsbury’s Laws of England, Voi. II, 
page 303, that “leave should be given as 
a rule if the question is one of. principle 
and novel,” 
When an -unrestricted right of appeal is 


conferred by Statute, an appeal would lie . 


even on a ‘technical point.’ How the 
Oourt of Appeal would eventually deal with 
the ‘technical point’ is a question for that 
Court to consider. But the circumstances 
that ‘a technical point’ arises in a second 
appeal is by itself nota sufficient ground 
which would entitle the appellant to leave 
to appeal. Substantial justice should not 
altogether be lost sight of in considering 
finality of decision, in. cases where the 


- Legislature has thrown the duty of deciding 


whether the litigation should be continued 


further, on the- Judge who decided the. 


second appeal, 
If the question raised be one of frequent 


‘occurrence in which there is'no authorita- ' 


\ tive decision, that would be a circumstance 


in favour of granting leave. 
Cases where the appeal was remanded 
| 
(8) (1686 17 Q.B. D, gelah 
8783.5 Le: 538. . 
i 


pr 528; 55 Ly JIQ B. 
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to. the lower Appellate Court for fresh dise 
posal, on the ground that the existing 
judgment of the Appellate Court was not 
satisfactory,—either because it .did not- 
satisfy the requirements of O. XLI, r 31, 
Civil Procedure Uode, or because it omitted ' 
to. consider important items of evidence, 
or because the judgment proceeded under : 
some misapprehension of fact,—are ordi- 
narily not cases for grant of leave. So 
also are cases where a similar procedure is 
adopted on the ground that parties had 
not proper opportunity to put forward - 
their cases before the lower Appellate Court, > 
and the judgment accordingly proceeded 
in the absence of one of the parties, or in 
the absence of evidence on the side of- 
Similarly, when it is 
found in second appeal that an important 
question arising inthe case was not pro- 
perly dealt with by the lower Courts, and - 
the Judge is of opinion that the attention 
of the parties had not been properly direct- 
ed to it in the absence of specific issue 
on the point, and the appeal is accord- 
ingly remanded for.fresh disposal, after the 
framing ofa proper issue, and after giving é 
the parties an opportunity to adduce evi- 


-dence on the same, leave to appeal should - 


not ordinarily be given. 

If in any of the above cases, a. question 
of principle, either of pleading-or of prac-- 
tice of frequent occurrence, be raised, on © 
which there is no authoritative ruling, then 
that would prima facie be a ground for 
granting leave. < 


In cases arising under new Statutes, where 
‘ambiguous expressions’ are construed by 
the Court for the first time leave to appeal 
may begiven, having regard to the import- 
ance of the question, till the construc- 
tion put on the words of the Statute has 
become so well-known and have been follow- 
ed in transactions of every day occur-, 
rence that in public interest it may be 
considered not proper to have these matters 
unsettled. 

Some of these are probably considera- 
tions which should weigh with the final 
appellate authorities; but it seems to me 
that they would also be relevant, though 
by no means conclusive, in considering the 
question of grant of leave. 


It may be possible to givea few more 
instances of cases twhere ordinarily leave. 
to appeal should or should not be given. 

-In cases where the question relates only 
to exercise of discretion (not pointof law); - 
‘-Jeave should. generally be refused. See: 
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Ex parte Bast and West India Dock Co., In 
re Clarke (9). 

In Ex parte Walverampton and Stafford- 
shire Banking Co, In re Campbell (10), 
Stephen, J., held: “We cannot give leave. 
The case is not one of any magnitude or 
of any general importance.” Oave, J., 
said: “I agree, There is nota large sum 
at stake, and the principle involved is 
one about which I do not entertain any 
doubt.” 

. Leave to appeal should bs asked for 
under r. 95 of the Appellate Side Rules, 
orally and immediately after the judgment 
has been delivered. This is also the English 
practice (2 Halsbury’s Laws of England, 
page 303, s. 504), No elaborate arguments 
` on the point are contemplated as the facts 
and the circumstances of the case would 
be present to the mind of the Judge at the 
time. 

It follows that where a single Judge orly 
followed a ruling of an authority binding 
upon him or applied it to cases clearly 
within the purview of the principles so 
laid down, no leave should be granted 
except in cases already mentioned where 
he himself felt doubt about the correctness 
of such ruling or thought thata re-considera- 
tion of the same was necessary. 

In cases relating to conetruction of ordi- 
nary documents, the Judge has got a 
greater discretion in declining to grant 
leave to appeal, for it very rarely happens 
that two private documents are generally 
exactly similar in terms. The circum- 
stance that the decision ofthe lower Appel- 
late Court was reversed is not conclusive 
for grant of leave, any more than the 
circumstance that the decision of the lower 
Appellate Oourt was confirmed conclusive 
‘for its refusal; the circumstance that the 
second appeal i is allowed or dismissed is by 


itself not a circumstance conclusive. either . 


way. 

Provisions of the Oivil Procedure Code 
relating to appeals to the Privy Council, 
impose a stricter test for granting’ leave to 
appeal. Unders. 15 of the Letters Patent, 
Tam inclined to think that the Judge should 
not insist on such a strict test. Leave to 
appeal against the decisions of County 
Court Judges is granted if it is reasonable 
and proper that such appeals should .by 
allowed. The circumstance that leave to 
appeal -to the Privy Council would 


ee D D cow 17 ae R a -at p. 766; 50 L. J. Oh. 789; 


Sio (1884) UG, T T. a atp. 37; 23-W.R. 642; 1 
: Morrel 261. 
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not be granted in a case is. not 
eonclusive that leave to appeal should 
not be granted unders. 15 of the Letters 
Patent. 

Three decisions of Indian Courts were 
brought to my notice which contain some 
indications of principles which should 
guide me in deciding the question under 
s. 15 of the Letters Patent of 1927; a similar 
provision, already existed in the Letters 
Patent of the Rangoon High Oourt, as 
seen from cl. 13 of the Letters Patent 
issued to the Rangoon High Oourt in 
1922, 

In Madhava Aiyar v. Muthia Chettiar 
(11) Ayling and Seshagiri Ayyar, JJ.,- 
remarked that under the provisions of the 
‘no leave to 
appeal could be claimed against an order 
which did not decide any substantial ques- 
tion of law or which did not directly or 
indirectly enunciate any proposition on 
which a pronouncement of a Court of appeal 
is desirable’ (page 176). In Radha Mohan 


. v. White (12), leave was given under the 


Provincial Insolvency Act, “as the case was 
argued on principle and appeared to_re- 
quire careful consideration in view of 
certain existing decisions” (page 3657). In 
Panachand Narsey v.. Stanley Dobsen (13), 
it was held that in cases arising under the . 
Presidency Towns Insolvency Act, Appel-' 
late Court can grant leave to appeal if a 
question of principle be involved. 

It is not possible to lay down definite 
rules applicable to all cases. As has been 
remarked with reference to the exercise of 
the power of revision by the High Court, 
it is not advisable to crystalise into definite 
propositions the principles that should 
govern the Court in the exercise of its 
revisional jurisdiction. Similar remarks 
would apply to the exercise of the jurisdic- 
tion vested in a single Judge under s, 
15 of the Letters Patent, The jurisdic- 
tion should not be exercised capriciously 
or arbitrarily, but in a judicial manner 
and in the exercise: of sound discretion ' 
having regard to all the circumstances of 
the case. 

The Legislature has entrusted the duty 
of declaring whether he considers the case 
a. fit one for further appeal to, the Judge 
himself. Before the amendment of the 


Letters Patent in 1927, there was avight 
a 38 Ind. Cas. 818; 5 L. W. 168; M L. T. 77. 
12) 73 Ind, Cas. 413; 45-A. 364; OLA. . J. 216; A. 


(13) 72 Ind, Cas, 261; 25 Bom. L, R.161; A. LR, 
1923 Bom. 245. 
*Page of 5 L. W.—[Ed,| {Page of 45 A.—[Ed] T ° 
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of further appeal to two Judges as a matter 
of course in such cases, It is clear that 
the object was to restrict such unlimited 
right of appeal which existed before. 
Right of appeal does not exist apart from 
Statute. The Statute has substituted a 
limited right of appeal in the place of 
unlimited right of appeal which existed 
before, Obviously, the Judge should be 
satisfied from all the circumstances that 
a further right of appeal should be 
sanctioned. He is the sole authority 
charged with the duty of deciding the 
same, and in him full discretion has been 
vested in that respect. What I have 
stated above covers only certain aspects 
of the matter which have come before 
Courts and which would be useful in com- 
ing to a conclusion whether leave should 
be granted or not. 
' From the very nature of the case, no 
hard and fast rule could be laid down. 
It has also been said that ‘leave to appeal 
may be limited to certain pointe’. [See 
Halsbury’s Laws of England, Vol. VII, 
page 604, para. 1452], In Jones v. 
Biernstein (14) A. L. Smith, L. J. address- 
.ing the appellants Oounsel Schwabe, 
said “You have obtained leave to appeal 
on one point and only one, and you are 
confined to that point.” Oollins L. dJ., 
in his judgment at page 102*, stated : “We 
have no jurisdiction in this case exept 
as to the point on which leave to sppeal 
has been given by the Divisional Court.” 
Vaughan Williams, L .J., agreed. See 


-also Sanderson v. Blyth Theatre Co., (15): 


per Romer, L. J. 

' In the case before me (Second Appeals 
Nos. 1315 and 1316 of 1924), I had to con- 
strue a deed of adoption executed in 1920, 
which contained certain peculiar provi- 
sions. I do not think, I should be justified 
in declaring that these cases are fit for fur- 
ther appeal, 

a Leave refused, 

, (14) (1900) 1 Q. B. 100 at p. 101; 69 L. J. Q. B. 1; 48 
W. R. 232; 81 L. T, 553; 16 T. L. R. 30. 


i (5) (1903) 2 K. B, 533at p. 540; 72 L. J. K. B. 761; 
52 W. R. 33; 89 L. T. 159: 19 T. L. R. 660. . 
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MADRAS HIGH COURT. 
FULL BENCH. 
ORIGINAL Petition No. 262 or 1928. 
October 15, 1929. 
Present :—Justice Sir Kumaraswami 

Sastri, KT., Mr. Justice Ourgenven.and 

Mr. Justice Pakenham Walsh, : 

R. M. V. R. M. VIRAPPU OHETTIAR— 

PETITIONER 
VETSUS 
Tar COMMISSIONER or INCOME TAX, 
MADRAS—ResronpDEnT, 

Income Tax Act (XI of 1922), 8.6 (4)—Nattukottai 
Chetti money-lending business—Pi:rchase and sale 
of land—Profits by sale, whether income by business. 

Ordinarily, profits arising out of an -isolated 
transaction outside the scope of a business does not 
fall to be chargeable with income-tax as a business 
profit. 

Beynon & Co., Ltd v. Ogg (1), followed. 

A Nattukottat Chetti who was carrying on a money- 
lending business purchased certain lands and some 
years later soldthem andthe Income Tax Officer 
treated the difference as business profit on the ground 
that in the course of their business abroad and as a 
part of it, it was well-known that Nattukottai Chetties 
purchase land and other properties when they are 
cheap and hold them until such time as they are 
able to sell them ata good price and that during the 
period these properties are intheir possession the 
income derived, if any, on the onehand and theex- 
pense, of maintenance, ifany, on the other are in- 
cluded in their business accounts. There was, how- 
ever, in the case no evidence about the income; 
there was nothing to show that the profits were made 
by the operation ofthe petitioner’s money-lending 
business and were not in the nature’ of : capital pro- 
fits on the sale of an investment or that the income 
and expenses were, asa matter of fact, brought into 
the business accounts: 

Held, that there was no legal evidence to show that 
the difference in prices represented part of the profits 
of the business and it was not taxable, 


Messrs. K. Rajah Aiyar and V. Rama- 
swami Aiyar, for the Petitioner. . 

Mr. M. Patanjali Sastri, for the Respond- 
ent. 


JUDGMENT:—The question ` referred 


to us is, whether there is any evi- 
dence to justify the finding that the 
purchase and sale of lands formed 


part of any business which the asseseee was 
carrying on. The Income Tax Officer in this 
case proceeds on what he says is a well- 
known fact that in the course of their busi- 
ness abroad and asa part of it Nattukotiat 


_Cheities purchase land and other properties 


when they are cheapand hold them until 
such time as they are able to sell them ata 
good price.and that during the period these 
properties are in their possession the in- 


‘geome derived, if any,on the one hand and the 


expense of maintenance, if any, on the other | 
are included in their business accounts, In 
the present case, there is no evidence afford- 
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ed by the books that the income derived 
and the expense incurred were included 
and made part of the firm's business 
accounts. All-.that appears is that these 
Chetties purchased one item of property 
in 1919 and another item of property in 
1924 and that these were sold in 1926. On 
this fact and on this general presumption 
which the Income Tax Officer thinks fit. to 
draw in these cases he has treated the differ- 
ence in prices asa business profit. There 
is no evidence about what was done with 
the income. The books are not before the 
Income-Tax Officér and there is nothing to 
show that.the income and. expenses were, 
as amatter of fact, brought into the part- 
nership accounts. There is nothing to- show 
that the profits were made by the operation 


of the petitioner's. money-lending business’ 


and. were-not in the nature of capital profits 
on the sale of an investment. As pointed: 
out by Sankey, J., in Beynon & Co., Ltd. v. 
Ogg (1) ordinarily, profit arising out of an 
isolated transaction-outside thefscope of the 
business does not fall to be chargeable-as a 
business profit. -On these facts-we are not 


prepared to say that there’ is. legal‘evidence. 


on which the assesses can be assessed on 
the ground that it is part of the profits 
ofthe business carried on. The petitioner 
will be entitled to his costs Rs. 250: 
-Y N.V ; Order accordingly, - 
(1) (1918).7 Tax -Cas.125. . -> : 


en a + 


_ MADRAS. HIGH COURT. 
Lerrers Patent APPEAL No. 61 or 1926. 
; i October 28, 1929. 

Present: —Justice Sir Kumaraswami ` 

Sastri, KT., and Mr. Justice Pakenham 

Walsh, 
PAZHANOCHERI PANANGAT 
BLAHAYIL KARNAVAN KUNJUNNI 

_ NAIR AND anotate—PrLaintirrs— 

APPELLANTS 
versus : 
RAMAN MENON—Derenpant— 
: RESEONDENT. 

Malabar Compensation for Tenants' Improvements 
Act (I of 1900), s. 5—Predecessor-in-interest', meaning 
of—Kanomdar redeemed by later kanomdar, whether 
comes under section, 

The expression ‘predecessor-in-interest’ in s. 5 of the 
Malabar Compensation for Tenants’ Improvements Act 
has to be used not in a strict sense but as meaning 
a person who claims’ title from any other by assign- 
meni, transfer, gift, ete., and in claiming compensa- 
tion where one kanomdar redeemsa prior kanondar, the 
latter should be treated forthe purpose of s.5 as 
the predécessor-in-interest of theformer, [p. 14, cdl. 
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Letters Patent Appeal against the judg» 
ment of Mr. Justice Odgers, in Second’ 
Appeal No. 945- of 1924, - preferred against 
the decree of the Oourt of the Sub- 
ordinate Judge of South Malabar at 
Oalicut, in A. S. No. 130 of 1923, preferred 
against that of the Oourt of the 
District Munsif of Ohowghat, in O, 8. No. 
843 of 1920, 

Mr. K. P.M. Menon, for the Appellants. 

Mr. D A. Krishna Variar, for the Re» 
spondent. 

JU DGMENT.—This is a Letters Patent: 
Appeal, against the decree of Mr, Justice 
Odgersjdismissing the Second Appeal No. 945 
of 192: with costs. The facts are shortly 
these: the plaintiff is the landlord, the 
defendant, the tenant, and the suit is to 
redeem the kanom for Rs, 200 evidenced 
by Ex. A. The plaintiff gave a kanom to 
one Subrahmanya Pattar and the material 
terms of Ex. A whichis the melkanom in 
favour of the Ist defendant are that the 
kanom in favour of Subrahmanya Pattar 
should be redeemed by the Ist defendant 
and that he should pay Rs. 200 towards- 
the redemption of that kanom. As regards 
the value of improvements which Subrah- 
manya Pattar was claiming or might ` 
claim, Ex. A also says that the lst defen- 
dant should pay for those improvements 
if necessary. The material clause is “I 
shall, therefore, pay up the edakkudt amount 
of Rs. 200 and also the value of the kuzhi- 
kkurs (improvements) effected in the sche- 
dule-mentioned properties by the said 
Subrahmanya Pattar, although there is no 
necessity to pay the value of the same as 
they were effected without your permission, 
the value being paid only to avoid litiga- 
tion and trouble.” : i 

Then the clause proceeds: ; 

“It has also been settled that: if Subrah- 
manya Pattar does not take the edakkudi 
amount as mentioned above and surrender ``’ 
the schedule-mentioned properties ` the’ 
said amount shall be paid to you and you 
should pay off the edakkudi and recover: 
possession of the properties for me, that 
you should directly . recover the arrears of, 
michavaram rent due from’ Subrahmanya 
Pattar up to 1689 (1905-06) inclusive, and 
when the panayam amount and the value 
of kuzhtkkurs that may be ascertained and 
estimated at the time of causing eviction, 
if kuzhtkkurs are raised, are given, it "has 
been agreed that the properties would be 
surrendered with the receipt’ that may be 
obtained from Subrahmanya Pattar with 
the release deed and the document etc,” 


f 


1941. 0. 1950 


This translation beginning “and when 
‘thepanayam amount” was the translation 


- made .by the Bench Olerk as the parties 


were not agreed as to the accuracy of the 
translation made by the Oourt translator. 


‘The translation of Hx. A as translated by 
-the Court translator ie “and that when the: 
‘mortgage amount, Re. 


200, and, .if any 


‘kuzhikkur value has. been paid, that kuzhik- 


kur value also, as estimated at the time 
the property is recovered possession of, 


is paid, the properties would be surrendered 


with an. ozhimuri (surrender deed), the 
receipt obtained from Subrahmanya Pattar 


‘and this deed etc.” 
*, It is not very material to consider: this 


as the contingency contemplated did not 
arise. A suit was not filed by the jenmi, 
the owner. What happened was that Sub- 
Tahmanya Pattar did not consent to redemp- 
tion and a Suit No, 535 of 1906 had to be 
filed. . Exhibit B is the decree in the suit. 
-The suit is by the jenmi as pro forma 
defendant and the other ‘parties, interested 
to redeem, the present respondent being 
the 3rd. plaintiff, A decree was passed and 


‘under that decree plaintiffs Nos, 2 to 7 were 


directed to pay into Court the amount 


' mentioned in the decree and the decree 
goes on to say that 


“the defendants do 
deliver up to the said plaintiffs or to such 


‘persons as. they may appoint in this behalf 


. alldocuments in their possession or power 


relating to the plaint mortgaged properties” 


`, As regards 


i Then the.decree goes on to say that “The 
defendants shall putthe3rd plaintiff into pos- 
session of items Nos 12 and 13 of the mort- 
gaged properties describea in the schedule 
-herewith annexed and that, ifsuch payment 
be not made within the above period, the 
mortgaged properties be sold. It is further 
ordered and decreed that the lst defendant 
is at liberty to remove his improvements on 
the said plaint items Nos. 12 and 13”. 
the improvements what 
happened was that there were two Commis. 
sioners appointed. The first Commissioner 
valued the improvements at about Rs. 70 
and odd, the second Commissioner valued 
them at Rs. 83. Subrahmanya Pattar 
chose to remove the trees rather than 
receive compensation and that.course was 
evidently agreed to by.the parties interest- 
ed. He did not remove the trees owing, 
according to him, to domestic calamities. 
Evidently he did not think it worth his 
while todo so. The improvements conse- 
quently stood on .the land unpaid. for. It 


is not disputed that the present: respondent. 


< paid the Rs. 200 and redeemed. :Subrah- 


| 
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-manya Pattar and that che has been in 
possession ever since. The - plaintiff now 
wants to redeem him and the question is 
‘whether the respondent can claim any 
compensation for improvements. It is 
contended by Mr. Menon for the appellant 
that Subrahmanya Pattar did not take 
away the trees on the land as the Ist defen- 
dant did not pay Subrahmanya Pattar 
anything for the inprovements. “Fhe 
benefit of this conduct in not taking -away 
the trees should enure to the. jenmi and 
not the defendant as he is only a kanom- 
dar. This may be so if the law governing ' 
‘the case was-the ordinary law of landlord 
-and tenant or that of mortgagor. and 
mortgagee but the question is how far the 
Position of- the parties is affected by the 
Malabar Tenants’ Improvements Act, :. The 
relevant sections for the puppie -of ‘Shia 
appeal are ss. 5, 10 and 13. 

Section 5-says: ` 

“(1) Every tenant shall on ejectment be 
entitled to compensation for improvements 
“which have: been made. by him, his predeces- 
‘80r-in-interest, or by any person not in 
occupation at the time of ejectment 
‘who derived title from either of .them 
‘and for which compensation ‘has not 
‘already been paid; and every tenant to 
whom compensation is so due shall, not- 
withstanding the determination of the 
tenancy or the payment or tender of the 
‘mortgage money (it any), be entitled to 
‘remain in :possession: until ejectment in 
execution of a decree or order of Oourt. 

(2) A tenant so continuing in -possession 
shall during such continuance hold as a 
‘fenant subject to the terms of his lease 
or of the mortgage as the case may be.” 
© Section 10 relates to trees of spontaneous 
growth and says “when the improvement 
‘ia not an improvement to-which s. 9 applies 
‘but consists of timber trees or. of.other 
‘useful treesor plants spontaneously grown 
during the period of the tonancy or sown 
‘or planted’ by any of the persons men- 
tioned in s. 5, the compensation to be 


¿awarded shall be three-fourths of the sum 
- which the trees or plaints might reasonably 


-be expected to realise if sold by public 
-auction to be cut and carried away”. ~ 

Section 13 refers “to maintenance of 
‘trees and the cost of such maintehance. It 
‘pays 

“When the: improvement consists in the 
‘protection and maintenance of timber or 
‘fruit trees or of other useful trees or plants 
‘mot -gownor planted by any of the persons 
smentioned in 8. 5, or of such-trees or plants 
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spontaneously ‘grown prior to the com- 
mencement of the tenancy, the compen- 


sation to be awarded shall be the proper. 


`costs of such protection and maintenance 
ascertainad as provided ins. 11”. 

We think that it is unnecessary in this 
case to invoke the aid of provisions of 
ss. 11 and 13 because it is nobody's case 
that the trees for which ccmpensation is 
now claimed were of spontaneous growth. 
Both inthe prior litigation and in this 
what was claimed was compensation for 
' trees planted or improvements made by 
Subrahmanya Pattar, the previous kanom- 
dar and we agree with Justice Odgers in 
thinking that it is not open now in second 
appeal to raise the question as to the 
nature of these improvements whether they 
were of spontaneous growth or whether 
they were trees planted, Throughout in 
all the Courts the case went on the footing 
that the improvements which were effected 
would come within the purview of s. 5 and 
the question was who was entitled to the 
benefit of these trees. We think the ques- 
tion turns on the construction of the words 
ing. 5 “predecessor-in-interest”, whether 
it can be said that where one mortgagee 
redeems another the latter can be said to 
be a predecessor-in-interest of the former 
within the meaning of s. 5. If so, there 
can be no doubt that he is entitled to the 
benefit of the improvements. The argu- 
ment of Mr. -Menon is that in cases like 
this where the jenmi creates a kanom and a 
< melkanom it cannot be said that the kanom- 
dar-is the predecessor-in-interest of the 
melkanomdar and, therefore, s.5 can have 
no application. For the respondent it is 
contended that these words are to be 
construed in a mere liberal sense and that 
the succeeding kanomdar redeeming the 
predecessor must be taken to be his suc- 
cessor-in-interest and that he would beso 
in respect of all the rights and obligations 
under the previous kanom. 

As regards the meaning of the expres- 
sion ‘predecessor-in-interest’ in s. 5 we 
agree with the observations of Justice 
Sundara Aiyar in his ‘Malabar Law’ that 
the words must be used not in a strict 
sense. We agree with the following ob- 
servation : as 

“The words cannot be said to adequately 
describe the class of persons for whose 
improvements the tenant in possesgion is 
entitled to claim. compensation. Unless 
the word ‘predecessor-in-interest’ is under- 
stood in a somewhat loose way, the section 
may not include many. cases which must 
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obviously have been intended: to ceme 
within it. The trouble arises, largely from the 
fact that in drafting this section suficient 
attention was not paid to the fact that the 
definition of the word ‘tenant’ in the Act 
isso framed as to include very varying 
kinds of interest such as mortgagee’s and 
lessee's interests and even in (sic) cases 
where. the occupant has no lawful title to 
possession”. 

Then the learned author goes on : 

“In the ease of a mortgagee paying of 
a previous mortgagee, the latter may ‘be 
regarded as the predecessor-in-interest - 
as under the law the subsequent mortgagee 
is subrogated to his rights. To cover 
obvious cases it may be necessary to under- 
stand the word ‘predecessor-in-interest’ as 
the derivation of the word suggesis as 
meaning “one that went before him in 
interest’, some ‘tenant’ as understood by 
the Act who preceded him in occupation 
either immediately or mediately through 


. others without the continuity being broken 


up (sic) by the intervention of the plaintiff” 

The cases reported as Thekkemannengath 
Raman v. Kakkesszri Pazhiyot Manakkat 
(1) and Thupran v. Mamad Kasim Sait (2) 
support the view. The former was no 
doubt a case of compensation for trees of 
spontaneous growth but the observations . 
at pages 194 and 195 apply equally to 
cases of compensation for trees planted and 
reasoning of the-learned Judges applies 
equally to: those cases. In Thupran v. 
Mamad Kasim Sait (2) the learned Judges 
observe: . 

“Itis immaterial whether the improve- 
ments were made by the 2nd defendant 
himself or by any other person in posses- 
sion before him. It isquite sufficient if the 
improvements are on the lard even if they 
are made by some previous occupant. It 
was not the case of either party that any - 
body but the 2nd defendant was in occupa- 
tion at the time of the suit.” 


These decisions are authority for holding 
that the expression ‘predecessor-in-interest’ 
has to be used not in a strict sense but as 
meaning a person who claims title from any 
other by assignment, transfer, gift etc., and 
in claiming compensation we think that, 
where one kanomdar redeems the other, the 
latter should be treated for the ‘purpose of 
s. 5as the predecessor-in-interest of, the 
former. In the present case we see no rea- 
son why compensation should not be given 
as claimed by the respondent. We think 

(1)_27 Ind. Cas, 989; 2 L.-W. 433; 28 M,L. J. 184, 

(2)17 Ind, Oas, 433, .. i 


124 I. ©, 1930 


the decision of the learned Judge is right 
and dismiss the Letters Patent Appeal with 
costs, 
| V.N. V. Appeal dismissed, 
| MADRAS HIGH COURT. 
ORIMINAL Revision Oases Nos, 336 anp 337 
' oF 1929. 
: (ORIMINAL Revision Perrrions Nos. 303 
anp' 304 oF 1929). 
October 17, 1929, 
Present: Sir Horace Owen Compton 
Beasley, Kr., Chief Justice, and 
l Mr. Justice Krishnan Pandalai. 
| In Or. R. Case No. 386 oF 1929. 
SHROFF VEERAPPA AND ANOTHER 
— A CCUSED—PETITIONERS 
In Og. R Oase No. 337 oF 1929. 
NAWAB SHUJA-UL-MULK AND ANOTHER 
—ACCUSED—PRETITIONERS 

| Versus 4 : 

' EMPEROR—OProsITE Parry. 

‘Madras Local Boards Act (XIV of 1920),s. 166— 
Words “use any such vehicle for carrying passengers 
at separate fares”, meaning of—Scope of section. 

In cl, Lof s. 166, Madras Local Boards Act, the 
words ‘use any such vehicle for carrying passengers 
at separate fares’ on a District Board road do not 
mean plying for hire. 

That section is intended to make persons who use 
the road ofa District Board for making money by 
using motor vehicles upon it, pay for that privilege. 
The first part is intended to make persons who ply 
a motor vehicle for hire within the limits ofthe 
District Board pay forit by taking out a license 
and the latter part ofit is intended to make persons 
who pick up passengers at separate fares outside the 
area of the District Board and who carry those 
passengers over a road of the District Board, also 
take out a license. What is meant by ‘separate 
fares' is individual faresas distinguished from a 
fixed amount for the whele vehicle. 

Local Fund Overseer, Mayavaram v, Pakkirisami 
Thevan (1), distinguished. 

Petitions unaer ss. 435 and 439 of the 
Oode of Criminal Procedure, 1698, praying 
the High Court to revise the orders of the 
Court of Session, Kurnool Division, in 
‘Criminal Revision Petitions Nos. 1 and 2 of 
1929 dated the 25th March, 192¥, preferred 
against those of the Court of the Stationary 
Second Class Magistrate, - Kurnool, in O, O. 
Nos. 440 and 441 of :928. 

Mr. L, S. Veeraraghava Iyer, for the Peti- 
tioners. , 

The Publie Prosecutor, for the Orown, 


ORDER.—The Assistant Engineer, 
Kurnool under the authority of the Presid- 
ent, District Board, Kurnool, filed a com- 
plaint againstthe owner and driver respec- 
tively of Bus No. K. U. 6z alleging that they 
had committed an offence by using that bus 
on the 14th October, 1928, for carrying 
passengers at separate fares on the Ohittoor- 
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Eurnool road without the District Board's 
license, an offence coming within the 
purview of s. 166 (1) of the Madras Local 
Boards Act, 1920 and punishable under 
s. 207, of that Act. The complaint was 
presented to the Stationary Sub-Magistrate, 
Kurnool. He recorded the: complainant’s 
sworn statement and, holding that the act 
complained of was not “plying a bus for hire 
and that the contracts with the passengers 
bad been entered into within the limits of 
the Kurnool Municipality and not within 
the limits of the jurisdiction of the District 
Board, decided that upon the allegations 
made, there had been no contravention of 
s.166(1) of the Local Boards Act. He, 
therefore, dismissed the complaint. A 
petition for revision was presented to the 
Sessions Oourt, Kurnool Division, by the 
complainant against that order and the 
Sessions Judge set asidethe order of the 
Sub-Magistrate and directed the District 
Magistrate to take the complaint on the file 


‘and make such further eaquiry into it as 


was necessary under the law. Against that 
order the petitioners have presented this 
criminal revision petition. 

According to the sworn statement of the 
Local.Fund Assistant Engineer, on the date 
in question the bus was carrying passengers 
at “separate fares” from Kurnool to 
Nendyal and the owner of the bus had not 
obtained the license from the District Board 
required by £. 166 (1) of the Madras Local . 
Boards Act. The facts seem to be that the 
passengers were picked up within the 
Municipal limits of Kurnool and carried in 
the bus to Nandyal going over in the course 
of the journey one of the roads belonging 
tothe District Board of Kurnool. For the 
purposes of the argument before us and in 
the Court below it was not suggested that 
any passengers were picked up by the 
petitioners at any place within the limits of 
the District Board. 

The short point for consideration by us is 
whether this motor bus unaer the circum- 
stances must obtain a license from the 
Disirict Board of Kurnool, Section 166 (1) of 
the Madras Local Boards Actis as follows: 

“No person shall, on any ‘public road ina 
District, ply any motor vehicle for hire or 
use any such vehicle for carrying passengers 
or goods at separate fares or rategon such 
road, except on a license obtained from the 
President of the District Board”. 

The Stationary Sub-Magistrate held that 
the second part of cl. (1) ofs. 166, namely, 
“use any such vebiclefor carrying passengers 
or goods” must have the same interpretation . 


16 
- placed upon it as that applicable to the first 
part, namely, “plying-for hire”, and that, as 
there had been no plying for hire within the 
` limits of the District Board's area, no license 
was necessary and no offence had been com- 
‘mitted. Before the learned Sessions Judge 
the petitioners relied on a decision reported 
"as Local Fund Overseer, Mayavaram FV. 
Pukkirisami Thevan (J): In that case 
Madhavan Nair and Ourgenven, JJ., held 
„that a person who lets out his car for hire 
within a Municipality need not obtain a 
license from a District Board, if the car 
travels beyond the Municipal limits and 
traversesany of the District Board roads 
and that the “plying of a motor vehicle for 
hire” means, the act of waiting for a solicit- 
ing custom, and, therefore, so soon as any 
person has hired it, the act of plying for 
‘hire is complete and that if cannot be said 
that a vehicle plies for hire on a public road 
` merely because itis made useof asa hired 


vehicle on that road and that a vehicle 


cannot be said to ply forhire ona road 
unless the actual hiring takes place on that 
' road. The facts are set out on page 215 as 
_follows:—The case was tried as a summons 
_ case and he was asked to show cause why he 


should not be convicted upon a complains 


“that hehad plied his motor car for hire 
from Mayavaram to Tranquebar on the 27th, 
28th and 29th March, 1925, without obtaining 

“a license. Although, however, the terms 
of the complaint were not supported by the 
prosecution evidence, a defence witness was 

examined who deposed that the accused was 
in the habit of letting out his car for hire to 

. Vakils, Mirasidars and others wishing to en- 

' gage acar fora trip from Mayavaram. It may 

‘be taken, therefore, that the accused in this 
case admitted hiring out his car for journeys 

`` from Mayavaram. In the other case (O. 0. 
No. 200) the question put tothe accused was 
-in similar terms and the evidence was in 

_ eonsonance with it. In both the cases only 
‘the first portion of s. 166 (1) would apply, 
because admittedly there isno proof that 
the vehicles were used for carrying pass- 

. engers or goods ‘at separate fares or rates. 
“Thestatement of the facts, in ourview, makes 
this case clearly distinguishable from that 
because according tothe sworn statement 


of the Local Fund Assistant Engineer the . 


passengers ‘in this case were esrried af 
separate fares whereas in Local Fund 


Overseer, Mayavaramv. Pakkirisamt Thevan - 


(1) the whole bus had been engaged for the 
:  (4)-106 Ind. Oas. 446; 51 M. 527; 27 L. W. 66; 29 


zB a 
Or. J, 30; A.I. R. 1928 Mad, 166; I L. T. 40 Mad, 
JOK A. L Or R 289; 5 5 M. D. J, 218, ja NA 
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trip from Mayavaram. Therefore the only 
thing that that Bench hadto consider was 
the first part of 8.166 (1) and not the latter 
part of it, and the argument on behalf of the 
Board in that case was that a vehicle plies 
for hire on a public road if it is made use 
of as a-hired vehicle on that road, so that it 
is not a necessary condition that the actual 
hiring should take place upon that road. 
That argument, however, did not find 
favour with that Bench, and we think quite 
tightly. Wearein entire agreement with 
the decision in that case. But here. the 
facts are different. Before us on behalf of 
the petitioners it is argued that the latter 
words of cl. (1) of the section, namely, 
‘use any such vehicle for carrying passen- 
gers at separate fares’on a District Board 
Road mean -plying for hire on a District 
Board road. If this is so, then the latter part 
of the clause is redundant. We cannot ac- 
cept that argument. We think that that 
section is intended to make persons who 
use the road of a District Board for making 
money by using motor vehicles upon it 
pay for ‘that privilege, The first. part ‘is 
intended-to make persons who;ply & motor 
vehicle for hire within the limits of the 
District Board-pay for it by taking out a 
license and the latter part of it is, in our 
view, intended to make persons who pick 
up passengers at separate fares outside the 
area of the District Board and who -carry 
those passengers over a road.of the ‘District 
Board also take out a license. -What is 
meant by ‘separate fares’ is individual fares 


_as distinguished from a fixed amount for 


the whole vehicle and it .was, as .we 
read the facts in Local Fund- Overseer, 
Mayavaram v, Pakkirisami Thevan (1) 
the latter case that was there being con- 
sidered. f , 

We were referred to several English cases 
but except where the definitions are giving 
of what is ‘plying for hire’ they do not as- 


‘sist us because we are here dealing with 


the words of a section which, in our viéw, 
clearly express the intention of the Legisla- 
ture. 

Under these circumstances, we are satis- 
fied that the order of the learned Sessions 
Judge was quite proper and we agree with 
the reasons he has given for that order, 
This criminal revision case js, therefore, 
dismissed, For the reasons given. above, 
Criminal Revision Oase 337 of 1929 is also 
dismissed. 


-Y. N, T. - Petitions dismissed, 
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ALLAHABAD HIGH COURT. 
URIMINAL REFERENOE No. 675 or 1929. 
December 11, 1929, l 
: Present:—Mr. Justice Sen, 
LUTTUR AND OTHERS —ÅPPLIOANTS; 


: : Versus ~ 
' EMPEROR Turovan SUMER— 
Opposite PARTY. | - 


Criminal Procedure Code (Act V of 1898), ss. 526 — 


" (8), 587—Application for adjournment for purpose 
i of transfer—Duty of Magistrate to adjourn—Omission 
: to adjourn—Validity of proceedings. ` 
` Under s: 526 (8), Criminal Procedure Code, where an 
" accused notifies to the Court before which the case is 
pending his intention to make an application underthis 
: section, the Court is bound to adjourn the case for such 
a period as will afford a reasonable timefor an applica- 
„tion to be made to the High Court, and an order obtain- 
„ed thereon. This rule-is imperative and if a Magistrate 
proceeds with the trial in contravention of this rule 
ithe progress of the-case after the date -of the applica- 
tion will be illegal and nota mere irregularity cur- 
able bys. 537,.Criminal Procedure Code. |p. 17, col. 
2; p. 18, col. 1.] ; 
Sartaj Singh v. Emperor (1), Walidad Khan. v. 
Emperor (2) and Haji Bagridi v. Emperor (3), referre 
t a 


O, 

.i Criminal reference made by the Addi- 
tional Sessions Judge, Benares at Jaunpur, 
dated the 16th of September, 1929. 


| Mr. S. N. Verma, for the Applicants. 
| Dr. M. Waliullah, Assistant Government 
Advocate, for the Orown. 


'JUDGMENT.—The facts of the case 
which have given rise to this reference are 
set. oùt in extenso in the judgment of the 
Additional Sessions Judge of Benares, dated 
the 16th of September, 1929, and require no 
recapitulation. ` Í 

‚Luttur, Balai, Ram Nath and Raghu. were 
on their trial-before a Special Magistrate of 

. Jaunpur, under s 324 of the Indian Penal 
Code. Da ing the progress of the trial, one 
Luttur had applied to the Magistrate under 
B. 525 (8) of the Oriminal Procedure Oode 
for stay of proceedings to enable him to 
move the High Oourt for the tr: nsfer of his 
case. The application was granted, and 
the case was adjourned. Luttur did not 
apply to the High Court for the transfer. of 
the case. He applied:to the District Magis- 
trate for a transfer, but his application was 
rejected, and he submitted to the order. 

On the 17th of May, 1929, Balai made a 
similar application, hut his application was 
refused. A second application was -made 
by Balai, on the 18th of May, 1929, but’ this 
application shared the same. fate. Between 
the'l8th of May, and the 23rd of May, 1929, 
there were holidays in the lower Oourts. and 
also in the High Gourt consequent upon the 
IduzZoha On .the 23rd of May, 1929, 
Balai presented an application inthe. Court 
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of the Magistrate stating that he had. been 
to Allahabad to instruct his Oounsel to 
make the necessary application under s. 
526 of the Criminal Procedure Code for . the 
transfer of his case and that the.application 
was going to be made immediately upon the 
opening of the High Court.. He prayed 
further for the adjournment of case till the 
matter had been finally disposed of by. the 
High Court. This application was dismiss- 
ed. Between the 17th of May, 1929, and 
the date of the actual decision of thia case, 
the proceedings inthe Court ofthe Magis- 
trate continued. The-proceedings terminat- 
ed in the conviction of all the four -accused 
persons upon whom non: bailable sentences 
were passed. They moved the learned 
Additional Sessions Judge of Benares for 
the revision of the conviction, and the 
matter has been submitted to this Court 
under s. 438 of the Oode of Oriminal Pro- 
cedure, < 
Under s. 526 (8) where an accused notifies 
to the Court before which the caseis pend- 
ing his. intention to makean application 
under this section, the Court is bound 
to adjourn the case for such a period as will 
afford a reasonable time for an application 
to be made to the High Court, and an order 
obtained thereon. Section 526 (8) embodies, 
a statutory mandate, which the Courts 
below ought to respect and obey. : There 
has been a catena of decisions of this Court 
and of other High Courts in favour of the 
view that the rule referred to above is . 
imperative. Some of the later decisions 
may be referred to. In. Sartaj Singh v.. 
Emperor (1) Sulaiman, J, held that after 
the application for transfer had been made 
to-a Magistrate, the trying Magistrate 
should not have recorded any evidence at 
all but should have adjourned the case at- 
once. In Walidad Khan v. Emperor (2) 
Dalal, J., held that the provisions of s. 526 
(8) of the Code of Oriminal Procedure were 
mandatory, and must be enforced, In 
Haji Bagridt v. Emperor (3) Walsh and 
Banerji, JJ., held that where an application 
undere. 526 (8) was presented, it was the 
duty of the Court to stay all judicial pro- 
ceedings, KAN 
The learned Magietrate has submitted an 
explanation, which does not seem -to me to 
(1) 83 Ind. Cas. 699; 22 A, L. J. 430: A. 1. R. 1924 
All, 533; 26 Or. L. J. 139; L. R. 5 A. 57 Gr. 
(2) 110 Ind. Cas. 223; 26 A. L. J. 1321; 29 Or. L.J, 
a 1. Or. R. 352; A.I. R. 1928 All. 660; L. R. 9 
(3) 108 Ind. Cas. 569; 26 A. L. J. 398; L. R.9 A, 37 
Or; 9 A I Or. R. 269; 29 Or. L. J. 448; A, L R.1928 
All, 263; L, R, 9 A, 102 Or; 10 4, I. Or, R. 142, 
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. beat all satisfactory. Whersa rule of law 

-is absolute in terms the said rule has got to 
bs observed and duly given effect to, and 
it is no province of a Magistrate to deviate 
from the said rule upon any grounds of 
expediency. Further, it does not appear 
that, when Luttur made the application 
under s. 526 (8), he was doing so on behalf 
of himself and the other three other co- 
accused. The Magistrate might well have 
asked the other three accused persons at 
the time as to whether they too wanted to 
avail themselves of the adjournment to 
make an application to the High Court 
jointly with Luttur or severally on their in- 
dividual account. This was not done, in 
refusing the applications, dated the 17th 
and 18th of May, 1929, the Magistrate 
has acted. in contravention of an absolute 
and imperative enactment. The progress 
of the case in his Court between the 17th of 
May, 1929, and the date, when the applica- 
tion of Balai was finally rejected by the 
High Oourt, was illegal, and not a mere 
irregularity cured bys. 587 of the Code of 
Criminal Procedure. 

I accept the recommendation ofthe learn- 
ed Additional Sessions Judge, set aside the 
conviction and sentence of the applicants 
and direct a re-trial, The witnesses examin- 
ed between the 17th of May, 1929, and the 
‘date, when the fitial order was passed by 
this Court, on the application of Luttur, 
should be re-esiled, and an opportunity 
afforded to the accused persons to cross- 
examine them. Let itbe distinctly under- 
stood that no aspersion is cast upon the 
trying Magistrate in any shape or form. 
There can be no doubt that the said Magis- 
trate will deal with the case fairly and 
justly. In view of all tbe circumstances of 
the case, I do not think tbat Ishould make 
an order oftranefer of this case from the 
Court of Mr. Bagar Husain to that of any 
other Magistrate, Let the papers be 
returned, ; 


oA, Reference accepted, 
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ALLAHABAD HIGH COURT. 
Second Civin Appgat No. 125 or 1928. 

November 22, 1929, 
Present:—Mr. Justice Dalal. 
LACHHMI PRASAD—Derenpant— 

` APPELLANT 
g , versus i 
GANESH DIN AND ANOTHER—PLAINTIFF8— 
ae RESPONDENTS. A 
Limitation Act (IK of 1908), s. 10—Trust ‘for any 
Specific purpose’, meaning of. i 
The words ‘for any specific purpose’ in s, 10 of the 
Limitation Act merely indicate an express trust, i-e. 
atrust that is not constructive or one arising by im- 


Bhurabhai Jamnadas v. Bai Rukmani (1), Ma 
Thein May v. U Po Kin (2)and Khaw Sim Tek v, 
Chuah Hooi Gnoh Neoh (3), referred to. 

A trustfor the benefit of the settlor's sons is a 
trust fora specific purpose within the meaning of 
the said section. [p.- col. .] ; 


Second appeal from a decree of the Sub- 
ordinate Judge, Allahabad, dated the 28th- 
October, 1927. 

-~ Mr. Mukhtar Ahmad, forthe Appellant. 

Mr. Ram Newas Shukla, for the Respond- 
ents. 

J UDGMENT.—The plaintifis sued the 
defendant Lachhmi Pershad for possession 
of an occupancy holding, on the ground 
that he wasin possession of the holdin g, 
asa trustee. The question of trust is of 
importance as the plaintiffs desired to escape 
the bar of limitation by reason of the pro- 
visions of s. 10 of the Limitation Act. Both 
the Subordinate Courts have held that there 
was an express trust and that the property 
had vested in the defendant-trustee. They 
have quoted the défendant's own statement 
and further referred to the fact that ‘the 
plaintiffs redeemed a mortgage of the occu- . 
paney holoing lt was not explained on 
behaif of the defence now else except as. a 
trustee from the plaintiffs’ father he could ` 
have obtained possession of the occupancy 
holding. Mr. Mukhtar Ahmad argued that 
the trust.was not for any specific purpose. 
The words “for any specific purpose” mere- 
ly indicate an express trust, i e., a trust that 
is not constructive or one arising by impli- 
cation of law. [See Bhurabhai Jamnadas ' 
v. Bat Rukmani (1)] Inthe present case 
both.the Suborainate Courts have held that. 
the trust was an express one for the benefit 
of Sheoparson’s sons, the plaintiffs to the 
suit, and that it was Sheoparson. who made 
the trust The property had vested in 
Lachhmi Pershad, because he was manag- 
ing it and treating it as his own. 

Another point argued was that the minors 
could not make trust and that on the 


` (N) 82 B, 884; 30 Bom, LR. a40, ` 


` plication of law. 
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death of Sheoparson ‘the minors became 
entitled to the occupancy holding. The 
trust, however, is not alleged to have been 
made by the minors but by their father. 
In the case quoted by the appellant's learn- 
.ed Counsel Mr. Mukhtar Ahmad, from 
Rangoon, Ma Thein May v.U Po Kin (2), 
there was no express trust but the father 
took over the management of his daughter's 
: property on the death -of the mother of 
that daughter. In another case, this one 
of the Privy Council, the Counsel drew the 
Court’s attention to the definition of 
“specific purpose” given by their Lordships 
of the Privy Oouncil. Their Lordships said 
-that “it must be a purpose that is either 
actually or specifically defined in the terms 
of the Will or settlement, or a purpose 
which, from the specific terms can be 


"| certainly affirmed [Khaw Sim Tek v. Chuan 


Hoot Gnoh Neoh (4)]. In the present case 


; there is no doubt as to the specific terms of 


' the trust and there is no uncertainty as to 
affirming it. In my opinion the provisions 
of s, 10 do apply, and I dismiss this appeal 
with costs. > 


A. Appeal dismissed. 
oof 86 Ind. Oas. 297; A. I. R. 1925 Rang. 289:3 R. 
6 


(3) 102 Ind. Cas, 832; A.T. R. 1922 P. O. 212;95° 
' Bom.L R. 121; 30 M, L. T. 160;26C. W.N.495; 49 
LA, 37 (P. O.) 


:» ALLAHABAD HIGH COURT, 
~~" Firat Orvic APPRAL No 469 or 1926, 
January 9, 1930. 

à Present:—Mr. Justice Mukerji and 
a Mr. Justice Bennet. 

i Musammat BASANTI BIBI—PLAINTIFE 

` ' — APPELLANT 
e n versus i 
" BABU LAL PODDAR AND ANOTHER-— 
, DrFENDAnNTS— RESPONDENTS 

, Contract. Act (IX of 1872), s. 239—Partnership— 
Share owned collectively by others—Latter whether 
constitute smaller partnership—Limitation Act (IK of 
1908), Sch. I, Arts. 62, 120, 141—Death of partner 
Suit by reversioner for profits within 19 years 
‘of death of partners widow—Limitation. 
- | Wherea share ina partnership is owned by a 
certain number of persons collectively, the latter do 
“not constitute a separate partnership within the 
“bigger partnership, but there is only one partner- 
-ship’ owning the whole concern. [p. 20, col. 2.) 

Where a partnership consisted of 30 persons and 
the business had been going on for a very long 
time, and there was no evidence that the business 
had ever been treated as dissolved on eachof the 


| occasions on which-one of them died; 
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_ trial Court on the sole 


rere 
19 
Held, that an implied cotitract ‘to~ the ` effect that 
the death ofa partner should not dissolve the part” 
nership might be presumed. [ibid. | ; ; 
A Hindu owned a share in a ginning factory and 
cotton press. On his-deatk his widow succeeded him. 


‘.On the death of the widow his daughter who was 


his next heir, instituted a suit for a declaration of 
her ownership of a particular share in the factory 
and press and for profits, within 12 years of the 
death of the widow: 


Held, that the article applicable was Art. 141- of 
the Limitation Act and not Art. 120 and the suit was 
not barred. [p. 20, col. 2; p. 21, col, 1] a 

First appeal from. a decree of the 
Subordinate Judge, Aligarh, dated the 9th 
of August, 1926. 5 

Sir Tej Bahadur Sapru, Messrs. S. K. Dar. 
S.C, Das, Krishna Murari Lal and Janki» 
Prasad Singhal, for the Appellant. 

Mr. B. E, O'Conor, Dr, K.N. Katju, Dr. 
K.N. Malaviya, Messrs. Panna Lal, K. C. 
Mittal and Ram Nama Prasad, for the Re- 
spondents, 


JUDGMENT.—This is a first appeal 
brought by the plaintif Musammat Basanti 
Bibi whose’ suit has been dismissed by the 


ground of limitation. 
The family tree is as follows :— 











RADHA KISHAN. 
| ( |. = } 

Ram Narain= GulzariLal Sita Ram Ramsukh Das 
Musammat [ 
Shib Bai Hari Ram- Har Gobind 

> Rai `- 

Musammat ( D 

Basanti Ram Badri 

Bibi Kunwar Das 

- Plaintiff.. defendant 
No. 2. J 
[ 
` } 
Gauri Nemchand 
Shankar Senne No. 3. 
Kanhaiya Lal 
f A 

Madan Lal Kali Charan 


defendant No. 4. defendant No. 5, - 

The property in suit isa ginning factoty 
and cotton press situated in tbe town of 
Hathras. The plaintif Musammat Basanti 


. Bibiis a married lady living in Bihar in 


the Distriet of Mongbyr. Her plaint asks 
for the following reliefs :—- ° 


That it may be declared that the plaint“ 
iff is the sole owner of 14 anna share which 
belonged to Lala Ram Narain (her father) 
and then to MusammatShib Bai (her mother 
out of the 5annas share of the firm 
Radha Kishan-Sita Ram; and that defend. 

à | 


we 
saii 


ois 
' N 
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ant No, 9 (one Seth Obiraunji Lal) has no 
right to a 5 pie share‘ appertaining to the 
share of Ram Narain which was sold to 
him by defendants Noe. 6 to8, who had 
purchased it from defendants Nos.4 and 5. 
The plaint furtber asks for the relief of 
profits from Sambat 1967 (1910-11) up 
to the date ofeuit. The plaint sets forth 
that Ram Narain died:at some date which 
is not stated and subsequently his widow 
Musammat Shib Bai died on 31st June, 
1916, ‘but Musammat Shib Bai did not re- 
ceive her share of profits since Sambat 
1967. Defendant No. 1 is the present 
manager of the factory and his plea in his 
written statement is that he has a certain 
number of years’ profits with him, and 
that he is ready to pay to whoever is found 
“by the Oourt to be entitled. The plaint- 
iff and her mother before her undoubtedly 
took no action whatever to demand the 
share of profits which were annually due 
to-themfrom this factory. It is shown 
by the “learned Counsel that in 1915 suits 
were brought.;by different members of the 
family’ claiming” part of the share of pro- 
fits as heifs'of the deceased Ram Narain 


and on 18th May, 1921, defendants Nos. 6° 


to 8’ sold the share which they claimed 
had come to them on the death of Ram 
‘Narain to defendant No. 9. Two points 
have been argued in this appeal, one the 
‘question of limitation, and, secondly, the 
question of the rights of defendant No. 9. 
Seth Chiraunji Lal as bona fide purchaser 
of value under. s. 41 of the Transfer of 
Property Act We will first deal with the 
. question of limitation. The trial Court 
‘has applied Art.-120 of the Limitation 
‘Act and also s. 253 (10) of the Oon- 
tract Act. In the opinion of the trial 
Court on the death of Ram Narain 
the partnership in the firm of Radha 
Kishan-Sita Ram was dissolved, and the 
‘whole claim of the present plaintiff is time- 
‘barred. As regards this alleged dissolution 


the facts are that the whole of this factory. 


is owned as a partnership by a large num- 
ber of persons we are told about 3U in num- 
ber. The5-annas share in the factory was 
owned by the members of the family to 
whom the father of the plaintiff belonged. 
The trial Court has assumed that 5-anna 
share wasa partnership within the partner- 
ship which consisted of the factory part- 
ners. That is avery peculiar view of law, 
and we do not consider that such a view 
is consistent with the definition of partner- 
ships in s. 239 of the Indian Contract Act, 
That section states, “Partnership is the 
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relation which subsists between persons 
who have agreed to combine their property, 


labour, or skill in some business and to 


share the profits thereof between them.” 
Persons who have entered into a partner- 
ship with one another are called collective- 
ly a firm. If there were to be a partnership, 
then the definition under s. 239 ' would 
have to be altered to read that partnership 
is the relation which . subsists be- 
tween persons, or between persons and 
a frm or firms. We consider, there- 
fore, that we cannot regard the- 
owners of the 5-anna share in the factory 
as forming a separate partnership, and we 
consider that there was only one partner- 
ship owning the whole factory. 

The next question wbich we consider is 
whether s. 253(10) is applicable to the part- 
nership of the factory. That section states, 
“in the absence of any contract to the con- 
trary, the relations of partners to each other 
are determined by the following rules.” 
Now if in the case ofthis factory business 
the death of every ons. of the 30 partners 
was to ipso facto dissolve the partnership, 
a great deal of practical inconvenience 
would result. The business has been go- 
ing on for a very long time, and there is no 
evidence.whatever on the record that the 
business has been treated as dissolved on 
each of the oceasions on which one of the 
30 owners died. We consider, therefore, 
that in the present case there must be pre-- 
sumed to be an implied contract to the 
effect that the death of one of the partners 
of this factory will not dissolve the parte 
nership business. Futher, it is not alleged _ 
in any of the pleadings that there is any” 
dissolution of the partnership on the death 
of a partner. We consider, therefore, that 
the trial Court was not correct in coming 
to the conclusion that the death of Ram 
Narain caused a dissolution of the partner- 
ship. Now the question is what is the 
correct Article to apply to the present suit 
under the Indian Limitation Act? We are 
of opinion that the correct <Article is 
Art. 141, which applies to a suit for 
possession of an immoveable property by a 
Hindu entitled to the possession of the 
immovable property on the death of a 
Hindu female. The present plaintiff be- 
came entitled to possession on the death 
of her mother Musammat Shib Bai which 
we find to have taken place on 2lst June, 
1916, The factory consist of immoveable 
property, and accordingly Art 141 is the 
correct Article to apply. Article 120, which. 
is-only applicable, when thera is no other 


| 
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Article which applies, is not the proper 
Article for this case. It was argued that 
| this was not asuit for possession of im- 
moveable property. But we consider that 
the criterion to apply is whether the title 
of the plaintiff is still subsisting or not. 
We may draw an analogy from a suit for 
profits brought by a co-sharer in a mahal. 
such a suit is within limitation if the 
title of the co-sharer is shown to be still 
subsisting, and the title is subsisting if 
the plaintiffis within the rule of 12 years 
limitation. Accordingly as the present suit 


| was brought within 12 years of the death 


of Musammat Shib Bai in 1916, the suit is 
. within limitation. 
' The next question which we have to 
; consider is that urged by the learned 
‘ Counsel for Seth Ohiraunji Lal as to whe- 
. ther his client, defendant No. 9 should 
; have the benefit of s. 41 of the Transfer of 
: Property Act. Defendant No. 9 did not 
1 give evidence asa witness to show under 
‘what circumstances he acquired the share 
Jin this partnership by the sale deed of 
i18th May, 1921, and whethér he made he 
‘inquiry which is necessary under s. 41 
‘before a person can receive the protection 
“of that section. He hasonly put forward 
one witness Bhiko Mal, who is his agent, 
‘and that witness does not even state that 
he negotiated the sale-deed. Defendant 
No. 9, therefore, has failed to prove that 
‘he made the necessary ingniry to ascertain 
that- his vendors had power to make the 
sale-deed to him. Accordingly we {hold 


that Seth Chiraunji Lal is not entitled to ` 


the benefit of s. 41 of the Transfer of 
Property Act. As a result we set aside 
the decree of the trial Oourt and we re- 
mand this vase for decision on there- 
maining issues. In regard to limitation 
itis no doubt possible for those defendants 
who have received profits which should 
have come to the heirs of Ram Narain, to 
plead that Art. 62 of the Indian Limita- 
tion Act will be a barto the suit of the 
plaintif. That, however, is a matter for 
the trial Court to determine. But so far 
as defendant No. 1, the manager of factory 
is concerned, Art. 62 would not apply to 
funds in his hand. Costs here and hitherto 
incurred -will be costs in the case. 
A. Decree set aside, 
noe Case remand:d, 
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ALLAHABAD HIGH COURT. 
Letrex Patent APPEAL No: 80 oF 1927. 
. OONNHOTED WITH LETTH«es PATENT APPEALS 
No. 81 anD 82 oF 1927; 
December 20, 1929, - 
Present:—Mr, Justice Mukerji and 
Mr. Justice Bennet. 
ADIT NARAIN SINGH—Derenpant— 
APPELLANT 


i versus ; 

Babu MAHABIR PRASAD SINGH AND 

OTHERS—PLaINTIFFeE—RESPONDEN1S. 

Agra Tenancy Act (II of 1901), ss. 845 55, 19—De- 
fendants not in possession on behalf of- whole body of 
co-sharers—Suit in ejectment by tenants under s. 79, 
whether lies—U. P. Pargana of Kaswar Raja Act (VI 
of 1915), s. 4.-4)—'Fixed rate tenant’, definition of. 

Where possession is not held by oron behalf of P 
the whole body of co-sharers no suit for ejectment `` 
can bebrought bythe tenants under s ‘79 ofthe 
Agra Tenancy Act .of 1901. The sections under 
waah, the tenants can sue in such a case are ss. 34 
“and 58. 

Chedda v. Achhu Singh (1), Balli v. Naubut Singh 
(2) and Jagardeo Singh v. Ali Hammad (3), followed. . 

Under s..4 (4) of: the U. P. Pargana of Kaswar 
Raja Act, VI of 1915,a tenant who has been recorded 


Jin the Record of Rights as a fixed rate tenant is a: 


fixed rate tenant. The section does not merely raise 
a legal pesumption. 

teAdit Narain Singh v, Mahabir Prasad Singh, 102 
Ind. Oas. 65, affirmed. 


Letters Patent appeal against a judgment 
of Mr, Justice Iqbal Ahmad, dated the 19th 
April, 1927, and printed as 102 Ind. Oas 65. 

Mr. Haribans Sahai, for the Appellant. 

Mr N. P. Asthana, for the Respondents, 

JSUDGMENT.—These are three con- 
nected Letters Patent Appeals each brought 
by a defendant against decrees of a learned 
single Judge of tnis Court confirming the 
decrees of the lower Appellate Court for the 
ejectment of the defendants, The three 
suits were brought by the plaintiffs as 
fixed-rate tenants. It was argued in the 
first place that the plaintiffs were not fixed- 
rete tenants. The plaintiffs were persons 
wio were recorded in the 1911 Settlement.as 
fixed-rate tenants of land in Pargana 
District Benares. Under 
U. P. Act VI of 1915, s. 4 (4) there isa 
definition as follows:—"'A fixed-rate tenant 
means a tenant who has been recorded ag 
a fxed rate tenant in the Record of Rights..." 
The rest of the definition does not concern 
the plaintiffs, as they have been recorded.ag 
fixed rate tenants in the Record of Rights. 

16 was argued by the learned Counsel for 
the appellant that this definition merely. 
raised a legal presumption that the plaintiffs 
were fixed-rate tenants. Wé coneider that 
the definition clearly shows that the plaint- 
is are fixed-rate tenants and that there is 


- no question of mere legal presumption, Tt 


29 ' 
was, of course open to the appellant to show 
that the fixed-rate tenancy had terminated 
in one of the ways by which fixed-rate 
tenancies are terminated under Act II of 
1901 which nas been applied to this Pargana 
Kaswar’ Raja by s. 6 of Act VI of 1915. 
The appellant claims that the tenancy had 
terminated by dispossession by the land- 
holder and that the period of dispossession 
had exceeded the six months within which 
a suit for dispossession must be -brought 
under s. 79, Act II of 1901. The finding of 
fact by the lower Appellate Oourt which 
is binding on this Court in second appeal 
was as follows:—“In my opinion plaintiffs 
have failed to ‘prove that the contending 
. defendants (i.e. the appellants) hold as 
tenants of Jagdamba Prasad, and the only 
fact which is proved is that these defend- 
ants have been ‘in cultivatory possession of 


the land for periods varying between four 


and seven years”. It was further found by 
the lower Appellate Court “It must be 
held that Har Shankar, Badri Narain and 
Adit Narain respectively are each in se- 
parate possession of different fields”. It is 
to be noted that these three persons (who 


are the appellants) are co-sharers in -this ` 


mahal and along with them there are two 
other co-sharers ‘Jaisri Singh and Ballu 
Singh. It was claimed for the appellants 
that all these co-sharers were members of a 
joint Hindu family and that that joint 
Hindu family through different represen- 
tatives cultivated all these holdings. The 
finding of fact of the lower Appellate Oourt 
is that this was not so, but that these three 
persons Har Shankar, Badri Narain and 
Aditya Narain were in separate cultivation 
_ of the different holdings. Accordingly 
following the ruling of Chedda v. Achhu 
Singh (1), we hold that the possession not 
being by or on behalf of the whole body 
of co-sharers no suit for ejectment could 
be brought by the tenants under the pro- 
visions of 8. 79 of Act IL of 1901. The sec- 
tions under which the plaintiffs can sue to 
eject the appellants are ss, 34 and 58 as has 
been held in Balli v, Naubat Singh (2).and 
Jagardeo Singh v. Ali Hammad (3). Accord- 
ingly we consider that the decree of the 
learned single Judge of this Oourt was 
ea and we dismiss these appeals with 
costs. 


A. Appeal dismissed, 


` (1) 84 Ind, Cas, 117; 22 A. D. J. 570; 
, All, 572;46 A. 690; L. R. 5 A. 265 meee 
12) 16 Ind. Cas. 120; 9A. Tu. J. 771. 
(3) 44 Ind, Cas. 919; 16 A. L. J, 249; 40 A. 300, . 
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ALLAHABAD HIGH COURT. 
Exgoutron Sroonp.Crvit APPEAL No. 136 
oF 1929. 

November 21, 1929. 
Present:—Mr. Justice Dalal. 

RAM SARUP—Deo eBE- HoLDER—APPELEANT 


versus 
MOHAMMAD UBAIDULLAH KHAN 
—OsjECTOR—RESPONDENT. 

Limitation Act (IX of 1908), 8. 20—Debtor remit- 
ting money by money order—Request in coupon in: 
debtor's handwriting—Saving of limitation—Civil 
Procedure Code(Act V of 1908), 0. XXI, 7.2 ()— 
Certification, mode of—Limitation for certification, 

Where adebtor makes a payment to his creditor 
by postal money order and the money order coupon 
cortains a request in the handwriting of the debtor 
to credit the amount remitted towards the debt, this 
writing amounts to the fact of payment appearing 
in the handwriting of the debtor within the meaning 


of 3. 20, Limitation Act. 
Ramkumar Sewchand Roy v. Nanuram Poddar (1), 


followed. 
A certification bya decree-holder under O. XXI, 


r. 2(1), Civil Procedure Code, of a payment made to 
him out of Court is not an application and ean be 
made at any time. A mention in column 5 of the 
application for execution is sufficient certification 


under the law. 
Shri Prakash Singh v. Allahabad Bank, Lid. (2), 


referred to. 

Execution second appeal from a decree 
o? the District Judge, Meerut, dated the 
17th of December, 1928. à 

Mr. Panna Lal, for the Appellant. 

Mr. S. N. Mukerji, for the Respondent. 


JUDGMENT.—The view of law taken 
by the lower Appellate Court is not correct. 
The final decree was passed on 2ath June, 
1922. It was revived on 5th March, 1925, 
under 8.20 of the Limitation Act. On 5th 
March, 1925, the judgment-debtor sent a 
certain sum in payment of the debt, and 
the money order coupon which requested 
credit of this sum towards the debt was in 
the handwriting of the judgment- debtor. 
This writing amounts to the fact of the 
payment appearing in the handwriting of 
the person making the same. Where a part 


‘of the principal of a debt is before the ex- 


piration of the prescribed period paid by 
the debtor, a freeh period of limitation shall 
be computed from the time when the pay- 
ment was made. Sucha writing was con- 
sidered to be a writing as required by s. 20 
of the Limitation Act in Ramkumar 
Sewchand Roy v. Nanuram Poddar (1) A 
fresh period of limitation, therefore, would 
be computed from 5th March, 1925. Sub- 
sequently a similar payment was made by 
the judgment-debtor on 30th October, 1925, 
and a freeh period of limitation would run 


PN 94 Ind, Cas. 657; 53 O. 163; A. I. R. 1926 Cal. 
0. i $ 


| 
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Írom that date. Theapplication for execu- 
tion having been made on the 3rd of May, 
1927, was within time. 

The learned J udgé of the lower Appellate 

Oourt was of opinion that these payments 
i cannot be recognised by the Oivil Court, 


' and, therefore, the writing cannot be used ` 


to start a fresh period of limitation, because 
they were not certified to the executing 
| Court. There is, however, sucha certifi- 
' catein the application for execution, dated 
: 3rd May, 1927 in column 5 of the appli- 
It has been held by the Privy 
| Council in Shri Prakash Singh v. Allahabad 
Bank Lid, (2) that a'certification by a decree- 
' holder under O. XXI, r. 2 (1) of a payment 
' made to him outof Court i isnot an appli- 
| cationand can be made at any time. A 
1 mention in column 5 of the application 
| for execution is sufficient certification under 
i the law. 
' [set aside the decree of the lower Appel- 
‘ late Court and restore the decree of* the 
: first Court with costs of this Oourt and of 


a vane lower Appellate Court. 


Appeal allowed. 
B 114 Ind. Oas. 581; (1929) A. L. J. 33; A.I. R. 
1 1929 P, O. 19; 29 L. W. 161; 33 O. W. N. 267; 31 
“ Bom L. R. 289; Ind. Rul. (1929) P. C. 93: 6 O. w. N. 
" 29; 3) Luck, 684; 56 M. L. J. 233; 56 I. A. 30 
P. 0). 


, ALLAHABAD HIGH COURT. 

_ Civin Revision No. 224 or 1929. 
November 20, 1929. : 

Present:—Mr. J ustice Niamatullah. 
JIT SINGH—APPLIOANT 

versus ` 

; DAULATIA TAMTA AND ANOTHER 
-- OPPOSITE PARTIE?, 


i Civil -Procedure Code (Act V of 1908), 0. XXI,r. 
89—Execution sale—Deposit of money by judgment- 


debtor— Omission in application to mention auction- 


purchaser's name— Validity of application. 

, A judgment-debtor making an application under 
Ò. XXI, r. 89, Civil Procedure Code, need not show 
the name of the auction- purchaser in the array of 
parties noted in the heading of the application; all 
that he is required to doisto deposit the required 
sum of money. 

: Dip Chand v. Sheo Prasad (3), followed. 

Karamat,Khan v. Mir Ali Ahmed (1) 
Gauhar Khan v. Bansidhat (2), not followed. 


and Alt 


Wivil revision from an order of the Dis-. 
trict Judge, Kumaun, dated the lOth of. 


April, 1929. , 
‘Mr. B-L: Dawe, for the Applicant. 
` Mr. Nehal Chand Shastri, for the laces 
Parties, caer 


i ates 
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JUDGMENT.—This is an application 
for revision from an order passed by the 
learned District Judge of Kumaun dis- 
missing the application under O. XXI, r.° 
89 of the Code of Civil Procedure of the. 
applicant, who was judgment-debtorin the ‘ 
proceedings out of which the revision has 
arisen and whose property had been sold in 
execution of decree. He deposited the entire 
decretal amount together with 5 per cent. on 
the purchase-money as compensation to 
the auction-purchaser. The application, as 
it was drawn up, did not show the auc- 
tion-purchaser in the array of parties. It 
was uot till after the expiry of thirty days 
allowed by law for an application under, 
O. XXI, r. 89 being made that the auction- 
purchaser was impleaded, The learned 
District Judge has held, relying on Karamat 
Khan v. Mir Ali Ahmed (1) and Ali Gauhar 
Khan v. Bansidhar (2), that the applica- 
tion under O. XXI, r. 89, is barred by 
limitation. It is not necessary to discuss 
the question in detail, as the latest case 
in point decided bya Bench of . this Court 
and reported as Dip Chand v. Sheo Prasad 
(3) is decisive. It has been. held in the 
case last mentioned that ‘the judgment- 
debtor making an application under O; 
XXI, r. 89 need not show the nameof the 
auction-purchaser in the array of parties 
noted. in the heading of the application 
and that all that he is required to do. is 
to deposit the required sum of money. 
This being done, it isthe duty of the Court 
to issue notice to the person whom it has 
previously declared as auction-purchaser 
to show cause against the sale being set 
aside. In this view of the matter this 
application for revision must succeed, 

The learned Advocate for the: opposite 
party claims exemption from costs of this 
revision on the ground ‘that the cases 
relied on by the learned District Judge 
were generally regarded as authority for 
the proposition accepted by him and that 
if subsequently, as is the case here, a 
different pronouncement is made by this 
Court, which either dissents from or ex- 
plains away previous rulings, the :successful 
party before the Court below should not 
be saddled with the costs of this revision, > 
Under the circumstances of the case I am 
inclined to make the parties to this revision 
pay their own costs throughout, 

For the reasons stated above, I allow 


(1) A, W. N. (1891) 121. 
(2) 15 A. 407; A. W. N. (1893) 173, h 
(3) 119 Ind. Oas. 103; (1929) A. L. J. LIRI 
1929 All. 593; Ind. Rul. (1929) All, 951; ir A g pe 


24 
this application ‘for revision, and set aside 
the orders passed by both the Courts below 
and also the sale under O. XXI, r. $2 of 
the Code of Civil Procedure. ‘The parties 
shall bear their own costs throughout. 

å Revision allowed. 
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ALLAHABAD HIGH COURT. 
Srcorp O1vin: APPBAL No. 1707 oF 1926. 
ise November 14, 1929. 
Present :—Mr. Justice Mukerji and 
f Mr. Justice Young. 
MOHAMMAD ABDULLAH KHAN— 
PLAINTIFE— APPELLANT 


: versus 
Messrs. FORD ann MACDONALD 
COMPANY Limi1np— DsFEnDaNnt 
; . — RESPONDENT. 

Limitation Act (IX of 1908), s. 19—Unsigned entry 
tn account book, whether acknowledgment— Admission 
of unsettled accounts, whether implies acknowledgment 
of liability. 

A mere entry in an account book unsigned by the 
party ‘against whom:the money is” claimed does: not 
come ‘within s. 19 of the Limitation Act. 

. - Juggi Lalv. Sri Ram (1), followed. 

Where the managing director ofa Company wrote 
to an employee as follows: ‘The details of your account 
are with 'C in our Delhi Office and if you will see 
him he will be pleased to settle you up’: 

Held, in a suit by the employee for money due to him, 
that. there was a sufficient acknowledgment of 
liability within s. 19 of the Limitation Act. 


Mani Lal Seth v. Seth Rup Chand (2) and-Sant Lal 


v. Bani Prasad (3), followed. oes 

Second appeal from a decree of the Second 
Additional Subordinate Judge, Aligarh. 
dated the 25th of August, 1926, confirming 

that of the Munsif, Koil, dated the 5th of 

May, 1926. 

Mr. A. M. Khwaja, for the Appellant, 

Mr. S. K. Dar,for the Respondent. 


JUDGMENT.—This is a plaintifi’s ap- 
peal. The plaintiff brought asuit alleging 
that arrears of pay were due to him and 
that he had paid money for and on behalf of 
the defendant Company, He claimed in 
‘all on account of pay Rs. 185 and on ac- 
‘count of money that he bad paid: on behalf 
of the defendant Company the sum of 

“Re. 206. He also claimed a certain amount 
of interest on the amount due to him. 

_ The pay was for November and December, 

` 1922, and for ten days in January, 1323. The 

plaintiff left the employment of the defend- 

ent or was dismissed on the J1th of Janu- 

> ‘ary 1923. On the 9th day of January, 1926, 

the suit was‘filed.’ ‘Both the trial Court and 
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the lower Appellate Court 'have found that 
the claims on both heads with the excep- 
tion of ten days’ pay in January, 1923, ‘are 
barred by limitation. The plaintiff on ap- 
peal and the Courts below relied upon a 
letter written by the managing director of 
the defendant Company on the 25th March, 
1924, as an acknowledgment. This would 
start the period of limitation running afresh. 
The defendant also relied in the Courts be- 
low on an entry in the account books of the 
defendants, as saving limitation. Dealing 
wish the last point first itis quite clear‘ to 
us that such an entry-in account-books, un- 
signed by the party egainst whom the 
money is claimed does not come within s, 
19 of the the Limitation Act and cannot 
save limitation. That matter has ‘already 
been decided in this Court in the-case of 
Juggi Lal v. Sri Ram (1). 

As regards the letter relied upon, it was 
in these terms :— 
“ “Aslam leaving for England in a day 
or two, as you are well aware, Iam unable 
to gointoany more of your affairs.. The 
details of your account are with Chiranji 
Lal in our Delhi office andif you will see 
him, he will be pleased to settle you up.” 

It is contended on behalf of the plaintiff- 
appellant that this is a sufficient acknow- 
‘ledgment within the meaning of s. 19 of the - 
Limitation Act. In our opinion, the mat- 
teris concluded by the decision of the 
Privy Oouncil in Mani Ram Seth v. Seth 
Rup Chand (2). In that case, the words relied 
upon were: “For the last five years, he 
(the respondent) had open and currect ac- 
counts with the deceased.” Their Lord- 
ships said that it appears to their Lordships. 
that the inevitable deduction from thia ad- 
mission is that the respondent acknowledg- 
ed his liability to pay his debts to Moti 
Ram or his representative, if the ba- 
ae should be ascertained to be against 
-him. 

This decision amounts to this that even: 
where it is doubtful on which side the ba- 
lance would lie, such a statement is suffici- 
ent acknowledgment within the meaning 
-ofs. 19. Ia this particular case which we 
have to decide, the words used are even 
stronger than those used in the case of 
‘Mani Ram Seth v. Seth. Rup Chana (2), for 
the managing director, by his words, clear- 


- ly implies that there is some money due to 


the plaintiff. Thereisno question here of 


(1) 16 Ind. Cas. 148; 10 A L. J. 1; 34 A, 464. 

(2)33 0. 1047; 4 C. LJ. 94; 8 Bom, L. R.501; 10. 
O. W. N.874; 1M. L.T, 199; 3A. L. J. 525; 16 M. L, 
J. 300; 2 N.L. R.130; 331. A.165 (P, O). . - 
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a possibility of some money being owed 
to the defendant by the plaintiff. The case 
of Mani Ram Seth v. Seth Rup Chand (2), 
has already been considered by this Court 
in the case of Sant Lal v. Bani Prasad (3). 
It was decided in that case that where the 
writer of a letter admitted the existence of 
a'running account and stated that his repre- 
sentative would compare the accounts and 
pay what is found to be due, that 
amounted to a clear admission of liability 
under s. 19. One of us was a party to the 
judgment in that case and neither of us sees 
any difference in principle between that 
case and the one under appeal. The appeal 
must be allowed and the judgment of the 
lower Appellate Court set aside and the case 
sent back to thelower Appellate Court under 
O. XLI, r. 23 for trial on the merits. The 
appellant is entitled to the costs of this 
appeal in any event. 

A. f Appeal allowed. 

(3) 87" Ind: Cas. 985; 23 A, L. J. 248; L.R. 6 A. 301 
Civ.; A, I. R.1925:AIL 340. 


` ALLAHABAD HIGH COURT. 
Szoone OivIL ArrgaL No, 1267 or 1928. 
na January 9, 1930. 
. Present :—Mr. Justice Dalal. 
! GUDRI SINGH AND ANOTHEBR— 
! DEFENDANTS—APPELLANTS 
3 versus 
JANGI SINGH— PuLAINTIFE— RESPONDENT. 
Evidence Act ‘I of 1872), s. 108—Person not heard 
of for seven years—Presumption—No presumption as 
to time of death. 
< The only presumption that the Court is entitled to 
draw by the fact of a person not having been heard 
of for more than seven years prior to the institution 
of the suit is that he was dead on the date of the 
institution of the suit. There is no presumption at 
all about the time of his death. : 
` Muhammad Sharif v. Bande Ali (1) and Gopal 
Bhimji v. Manaji Ganuji Padval (2), referred to. 
Second appeal from a decree of the Dis- 
trict Judge, Azamgarh, dated the 14th of 
April, 1928. : l i 
` Mr. Haribans Sahai, for the Appellant. 
Mr. B. Malik, for the Respondent 


1 x 


JUDGMENT,—The judgments of the 


two subordinate Courts are very vague and 
they, have not considered the question of the 
proprietary title of the plaintiff after fully 
understanding the law as to the presump- 
tion ‘to be drawn under s. 108 of the Evi- 
dence Act. The latter will have to be refer- 
red again to the lower Appellate Court for a 


decision whether Mahadeo has been proved 
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to have been dead on the llth of February, 
1927, “when Kumar executed & sale- 
deed of one-third of the property in favour 
of the plaintif. In considering the question 
of presumption both the subordinate Courts 


‘missed the very important point that the 


only presumption they were entitled to 
draw by the fact Mahadeo not having been 
heard of for 15 or 16 years prior-to the ins- 
titution of the suit by those who would be 
likely to hear of him had he been alive was 
that he was dead onthe date of the institu- 
tion of thesuit. There could be no pre- 
sumption whether he died a day prior to 
the institution of the suit or whether he 
died 15 or 16 years previously, the beginning 
of the period during which he has not been 
heard of. Such was held in 1911 bya Full 
Bench of thisCourt in Muhammad . Sharif - 
v. Bande Ali (1), and that ruling. has been 
consistently followed in this Court. It was 
followed in a Bench ruling of the Bombay 
High Court in Gopal Bhimji v. Manaji Ga- 
nuji Padval (2). The observations of the 
learned Chief Justice in that case are parti- 
nent in the present case. At page 460* of 
the report he has observed :—" It is for the 
plaintiff to establish his title and for that 
purpose it is essential for him to establish ` 
thai before 1908 Rakhma was dead; and 


` that the grand-mother Ahilau was entitled 


to sell the property as the heir of _Rakhma 
at that time. There is no evidence on that 
point; and I donot think that the appel- 
lant could ask the Oourt to presume under 
s. 108 that because the period of seven 
years had expired before 1208, Rakhma 
could be presumed to have been dead by 
that time. The fact must be proved ‘by 
evidence.” p 
- I have to remand for a fresh finding 
because both the subordinate Courts 
write vaguely of news of the death of 
Mahadeo having arrived in the village 16: 
or 18 years ago. There should bea defi- 
nite finding whether apart from the pre- 
sumption which is only tothe effect that 
Mahadeo was dead on thedate of the institu- 
tion of the suit there is any other evidence 
on which a finding can be recorded. that 
Mahedeo was dead onthe date of the 
purehase by the plaintiff. That date would 
be sufficient to establish the plaintiff's claim. 
Whether Sukhdeo died first or Mahadeo 
died first, in either case, If there is evidence 
that Mahadeo was dead on thedateof the 

(1) I Ind. Cas. 474; 34 A. 36; 8-A.L.J. 1052, 

(2)81 Ind. Cas. 449; 47 B. 451; 25/Bom. L. R.'134; 
A.I. R. 1923 Bom. 163. a 
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execution of the sale-deed in favour of the 
plaintiff, Kumar would be entitled to the 
property in suit and to effect the sale. 

Further oral and documentary evidence 
may be admitted. This evidence may under 
the direction of the Appellate Court be 
recorded and received by thetrial Oourt but 
the findings shall be recorded by the lower 
Appellate Court. Return shall be made 
within two months of to-day's date when ten 
days shall be granted to make objections. 

A. Case remanded, 


ALLAHABAD HIGH COURT. 
Letters Parent Appéau No. 103 or 1927. 
December 20, 1929. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Bennet., 

GANGA BAKSH—DEFENDANT— APPELLANT 

' , Versus . 
SHIBBA-——PLAINTIFFE— RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 100~ 
Finding of fact—Wrong interpretation of document- 
ary evidence, whether ground for second appeal— 
Jurisdiction of High Court in second appeal. 
The mere fact thata writing has to be read and 
understood in order to determine the answer .to 
a question does not of itself make the question one of 


law. 

The High Court has nojurisdiction to entertain a 
second appeal onthe ground ofan erroneous find- 
ing of fact, however gross or inexcusable the error 
may seem to be. : 

Letters Patent Appealagainst a judgment 
aud decree of Mr. Dalal, dated the 7th of 
June, 1927. 

Dr: K.N. Katju, for the Appellant 

JUDGMENT .—Thisis a Letters Patent 
Appeal brought by the defendant against 
a decree of a learned Judge of this Court 
allowing the appeal of the plaintiff and 
decreeing possession to the plaintiff of 
certain property as nearest reversioner of 
one Hardeo deceased. The property was 
held by the widow of Hardeo Musammat 
Shibbo and she died shortly before the 
suit was brougnt. The question at issue is 
whether the plaintiff has proved that he, 
Shibba, isthe nearest reversioner of the 
deceased Hardeo The plaintiff set up a 
pedigree in his plaint in which he claimed 
to be the nearest reversioner through his 
grandfather, a name which is read as 
Zukki,.. Subsequently the plaintiff alleged 
that it should be read as Zulfi. The 
plaintiff produced oral and documentary 
evidence in support of this claim and.the 
lower Appellate Court: did not believe the 
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oral ‘evidence. The documentary evidence 
produced by the plaintiff, was a settle- 
ment entry as follows:— l 

“Zemindar Mangat o Zulfi o Khase 
biradarzad Sunda, deceased”. 

Tt isclaimed on behalf of the plaintiff 
that this entry proves that Mangat and Zulfi 
and Sunda were brothers, It is possible 
that the entry mightbe construed in this 
manner but the lower Appellate Court has 
construed it in'a different manner. We 
consider thatthe finding of the lower Ap- 
pellate Court on this point is a. finding of- 
fact. In that view we are supported by 
the decision in Privy Council Appeal No. 
12 of 1927, Narendra Nath Dutta v. Abdul 
Hakim (1), decided on 21st June, 1928. In 
this their Lordships stated :—  ' 

“ Again, the mere fact that a writing has 
to be read and understood in order to de- 
termine the answer to the question, does not 
of itself make the-question one of law.” 

Weare of opinion, therefore, that the 
interpretation of this particular settlement 
record, which was only apart of the entire 
evidence, by the lower Appellate Court, was 
a question of fact and that we are bound by 
that finding of fact in second appeal, The 
question before the lower Appellate Court 
was one of the right of the plaintiff to in- 
herit and as shown by the facts‘set forth in 
his plaint and, in finding that the plaintiff 
had failed to prove this particular fact in his - 
pedigree, the decision was one on & question 
of fact. We may also refer to Raja of 
Pittapur v. Secretary of State (2) in which 
their Lordships of the Privy Oouncil laid 
down that the High Court has no jurisdic- 
tion to entertain a second appeal on the 
ground of an erroneous finding of fact, 
however. gross or inexcusable the error may. 
seem to be. : i 

For these reasons, we allow this Letters 
Patent Appeal and we set aside the de- 
cree of the learned Judge of this Court and 
we dismiss the suit of the plaintif with 
costs in all Courts. 

A Appeal allowed. 

(1) 111 Ind. Cas. 288; A.I. R. 1928 P. O. 243; 28 L. 
ue a 480. L. 3.557; 551. A. 380; 56 M.L. J.L 
: (2) 117 Ind. Oas. 481; (1929) A. L. J. 702; A.I. R. 
1929 P. C. 152: 33 O. W. N.725;31 Bom. L. R. 866; 
6 O W.N. 503; Ind Rul (1929) P. 0.249: 30 L. W. 
9; 57 M. L. J. 64; 52 M. 538; (1929) M.° W. N. 442; 50 
0 L. J. 30 (P. ©.). s 
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: ALLAHABAD HIGH COURT. . 

' SECOND Orvit APPEAL No. 1691 oF 1926. 

November 14, 1929. 

, Present:—Mr. Justice Niamatullah and 

ass Mr. Justice Bennet. 

‘RAM PARTAP PANDEY—Puatntirr— 

4 APPELLANT. 

x Versus í 
LALU PANDEY AND OTSERS— 

° DEFENDaNTS—RESPONDENTS. 

“Civil Procedure Code (Act V of 1908), s. 11—Prior 
and puisne mortgagees—Suit by puisne ‘mortgagee 
ampleading prior mortgagee as party—Omission to 
set up priority—Res judicata. 


Under O. XXXIV, r. 1, Civil Procedure Code, a- 


prior mortgagee is not a necessary party to a suit for 
sale brought by a puisne mortgagee and whether he 
is, made a party or not, his rights will be unaffected 
by any decree which may be passed in enforcement 
of the puisne mortgage. The question of res judicata 
will, arise in such a case against the prior mortgagee 
only ifhe isa party to the suit of the puisne mort- 
gagee and his rightsare attacked and are adjudicated 
on adversely to him with reference to his prior mort- 


age. 

e Radha Kishun v. Khurshed Hossein (1), followed. 
‘Second appeal from a decree of the 
Subordinate Judge of Basti, dated the 
lst of June, 1926, reversing that of the 


Munsif, Basti, dated the z3rd of November, 


1925. 


_ Mr. -P. L. Banerji, for the Appellant, 
F Mr. Shiva Prasad Sinha, for the Respon- 
ents. 


JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit instituted by 
him under the following circumstances:— 
- One Achhuta Nand executed a mort- 
gage-deed in 1905in favourof Bhagwant 
and .Bindeshri. 


June, 1908, executed another mortgage- 
deed in respect of the same pro- 
perty in favour of Asghar. The last 


named mortgagee brought Suit No. 81 of 
1917 on foot of his mortgage-deed for sale 
of ' the mortgaged property, impleading, 
among others, Bhagwant and Bindeshri, 
the prior mortgagees. Copy of the plaint 
of that suit has not been produced. It 
appears from certain recitals in the judg- 
ment that these persons together with some 
others were described in the plaint es sub- 
sequent transferees, In the written state- 
ment which they filed they appear to have 
claimed certain priorities, No copy of the 
written statement has been produced either. 
The judgment, which is the only document 
besides the decree, throwing light on the 
pleadings of that case, makes vague refer- 
ences to the pleas put forward by the prior 
mortgagees and tothe decision given by the 
Court on their pleas. It mentions that “the 
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defendants Nos. 32, 34,36 and 37 allege that 

they have priorities against the plaintiffs." 

Bindeshari was defendant No. 32in that case, - 
Tt does not clearly appearwhsther Bhagwant 

was a party at all, He does not, at any 

rete, appear to have filed a written state- 

ment. We must, therefore, take it that the. 
question of priority was raised by Binde- 

shari alone. The Court framed issue No.8 

with reference to the rights claimed by. 
defendants Nos 32, 34, 86 and 37. It 

ran thus:— 

“Have the defendants Nos 32, 31, 36 and 
37 any priority against the plaintiffe?”’ 

- The finding on this issue is: 

“The defencants Nos. 32, 34, 36 and 37 
heve given no proof of the priority of their 
claim. The issue is decided against 
thəm.” Thejsuit was decreed on'30th April, 
1917, and the mortgaged property was sold 
in due course and purchased by Partap, the. 
plaintifi-appellant before us, on 20th, 
August, 1919. In the meantime, Bindeehri 
and Bhagwant the prior mortgagees insti-, 
tuted Suit No. 880 of 1918 for enforcement 
of their own mortgage of 105, impleading 
Achhuta Nand, the original mortgagor, 
Asghar, the subsequent mortgagee, and 
some others. A decree was passed in 
favour of the plaintiffs on the 24th Febru- 
ary, 1919, which was affirmed on appeal. 
The mortgaged property was sold on 0th. 
March, 1925, and purchased by Bindeshri 
and Bhagwant, the mortgagees. A conflict 
thereupon seems to have arisen between 
Partap, the auction-purchaser in Suit No. 
81 of 1917, and Bindeshri and Bhagwant, 
the mortgagees, auction-purchasergs, in Suit 
No. 890 of 1918. The suit out of which the 
present appeal has arisen was then brought - 
by Partap for a declaration that the decree 
passed in Suit No 8£0 of 1918 and the sale 
held in execution thereof were ineffective 
as against him. The claim was resisted 
by Bindeshri and Bhagwant mainly on 
the ground that, being purchasers in execu- 
tion of a decree passed on foot ofa prior 
morigage, their title must prevail against 
that of the plaintiff-appellant, who purchas- 
ed in execution of a decree passed on foot 
of a subsequent mortgage. The plaintiff- 
appellant’s rejoinder was that Bindeshri 
and Bhagwant being parties to ~uit No 81 
of 1917 and having omitted to disclose the 
existence of their prior mortgage and hav- 
ing failed to obtain recognition thereof in 
that suit, their present plea -that they 

~ purchased in execution of.a decree passed 
on foot of a prior mortgage is barred by. 
-res judicata, This contention found favour‘ 
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with the Court of first instance; but the 
lower Appellate Oourt has held that no 
question of resjudicata can arise in view of 
‘two inconsistent decrees, last of ‘which 
should be allowed to prevail, Accordingly 
it dismissed the plaintiff's suit. The pre- 
sent second appeal has been preferred .by 
him from the decree passed by the lower 
4 ellate Oourt. 
Aye reasons given by the lower Appellate 
Gourt in support of its conclusion may 
not be quite sound. Having examined the 
pleadings, such as we have before us, of 
Suit No.l of 1917 and the judgment of the 
Court in that case, we have no doubt 
that the plea of res judicata has 
no force. Under O. XXXVII, r. ], 
. Civil Procedure Code a prior mortgagee is 
not a necessary party to a suit for sale 
brought by a puisne mortgagee. Whether 
he is a party or not, his rights are unafiect- 
ed by‘any decree which may be passed in 
enforcement: of the puisne mortgage. It 
is only if he is a party to the suit of the 
puisne mortgagee and his rights are attack- 
ed: and are adjudicated on adversely to him 
with reference’ to his. prior mortgage that 
a question of res judicata can arise. In 
Radha; - Kishun v. Khurshed Hossein (l) 
their Lordships of the Privy Council have 
held that “to sustain the plea of res judicata 
“it ig incumbent on the Sahus (puisne mort- 
gagees) in the circumstances of this case 
to show that they’ sought in the former 
suit: to displace Bakhtaur Mull s prior 
title and postpone it to their own”. The 
plaintiff-appellant failed to establish by pro- 
ducing copies of the plaint and the written 
statement in Suit No. 81 of 1917 that the 
rights of Bindeshri and Bhagwant under 
the mortgagé-deed of 1905 were impu goed. 
Reference to priority mentioned in the judg- 
ment does not connect the controversy in 
that suit to the mortgage of 1905. It is 
possible that the priority in question in 
that case was under some other document 
in which defendant No. 32, Bindeshri, 
alone was interested—an indicationzafforded 
by the circumstance that he alone and not 
Bhagwant is mentioned in relation to that 
matter. The judgment does not likewise 
show that the Court applied its mind to 
any question in reference to the mortgage 
of 1905. Under these circumstances, we 
are of opinion that the plea of res judicata 


must fail, 


Cas, 959; 47 O. 662; 18 A. L. J. 401; (1920) 
q sE ia: 38 M L.J-424; 11 L. W. 518; 22 Bom. 
M.W- SET, 47 L A. Ti; 28M L. T. 425; 25 O. W. N. 
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No other question having been argued 
before us, this appeal is dismissed with 
costs. ; 


A, Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Sroonn Oivin APrsaL No. 1818 or 1926. 

November 22, 1929. ` 
Present:—Mr. Justice Mukerji and 
5 Mr. Justice Niamatullah. 
Tas PROPLE’S INDUSTRIAL BANK, 
Limitap—DEFanDanTs—APPELLANTS 
versus x 1% 

RAM OHANDER SHUKLA AND oTaER— 

` PLaINTIFFs— RESPONDENTS. > 

Companies Act (VII of 1918), ss. 171, 186—Order 
against deceased contributory, validity of—Suit 
against liquidator—Omission to obtain leave before 
commencement of suit, effect of. f 

-An order against a deceased contributory ‘for 
payment is invalid. Though his estate may be 
liable, to fix it with liability, those persons who 
represent that estate should be brought on the record, 
before an effective order may be made, 

When leave has been granted under s. 171 of the 
Companies Act for the institution of a suit against a 
liquidator, pending the suit, the leave cannot be 
treated asa nullity and the suit cannot be dismissed 
on the ground that, before it commenced, no leave 
had’been obtained. 

Amritsar National Banking Co. Ltd., v. Mohan Lal 
(1), distinguished. 

The authority who is responsible to see’ whether 
winding up proceedings would be ‘properly safe- 
guarded ornot by grant or withholding of leave to 
sue the liquidator is the Company Judge and if he ~ 
thinks that léave may be granted, no one except the 
Court of Appeal has the right to say that leave should 
not have been granted. 

Second appeal from a decree of the 
Subordinate Judge, Mirzapur, dated the 
12th of May, 1926. 

‘Mr, A. Sanyal, for the Appellants, 
br, K.N. Malaviya, for the Respondents. 


JUDGMENT.—This second appeal 
raises some interesting questions of law and 
arises out of the following circumstances, 
The Peoples’ Industrial Bank went into liqui- 
dation sometime aga and it is béing wound 
up under the supervision of the Court, The 
District Judge of Allahabad is -the Court 
under whose supervision it is being wound up 
at present. An order to pay a certain amount 
was passed by the learned Company Judge 
(learned District Judge) against two persons, 


| 
1 


| 


namely Chandra Bali Shukla and. female, 
-Musammat Annapurna, the wife of Chandra 
Bali Shukla. The order- was sent down to 
Mirzapur for being executed. Then the sons 
of Chandra Bali Shukla instituted the suit 
out of which this second appeal has arisen, 
to obtain a declaration that the ordér of the 
District Judge against Chandra Bali Shukla 
was not binding on them, inasmuch as 
Ohandra Bali Shukla was already dead at 
the date of the order, The liquidator was a 
party tothe suit and one of the objections 
that he took was that the leaveof the Court, 
under s. 171 of the Indian Companies Act 
had not. been obtained, before the institu- 
tion of the suit. ` 


, The learned Munsif found on all points 
in favour of the plaintiffs, but dismissed the 
suit on the ground that no leave had heen 

: obtained, previous to the institution of the 
suit, although the learned District Judge of 
Allahabad did grant leave, on the 6th of 
February, 1925, while the suit was pending. 


The plaintiffs appealed, and the learned 
Subordinate Judge, being of opinion that 
the leave granted by the District Judge 
during the pendency of the suit was 8 good 
one, allowed the appeal and decreed the suit. 
The result was that the plaintiffs obtained a 
declaration that, so far as the order of the 
learned District Judge in the Company 
proceedings purported to be against Ohandra 
Bali Shukla, it was void and was not ex- 


i 


ecutable against his sons. a 


The liquidator has come up.in second 
appeal and he has raised two points The 
first is that the order is not a nullity simply 
because it was passed against a deceased 
person. The contention is that -Ohandra 
Bali Shukla was a contributory and it was 
in that capacity that the order was passed 
againsthim. Weare not in a position to 
find out, at present, in what capacity Mr, 
Chandra Bali Shukla was held liable. 
Assuming that he was a contributory, an 
order against a contributory can be valid 
only when it is obtained in his life-time. 
There can be no doubt as to the liability of 
his: estate, but to fix it with liability, those 
persons who representithat estate, should be 
brought one the record, before an effective 
order may be made. - 


Oomingto the other point, no authority 
has been cited before us. We have to 
remember that we are not sitting in appeal 
against the order of the learned District 
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Judge dated the 6th of February, 1925. That 
was an appealabla order, and it was open 
to the liquidator to come up to` this Court 
and to have-it set aside. That order was 
passed, we take it, after notice to the liqui- 
dator; for the learned Judge says, ‘‘The 
liquidator is absent”. The question that we 
have now to answer is, “whether when a 
leave has been granted, pending the suit, 
the leave is to be treated as nullity and the 
suit isto be dismissed on the ground that, 
before it commenced, no leave had been 
obtained?”, 


Supposing that the Court:of first instance 
dismissed the suit on the ground that there 
was no leave obtained prior to the institu- 
tion of the suit, what was there to prevent: 
the plaintiffs from filing afresh suit? The 
dismissal of tha suit after the leave has been 
granted, would bea pure technicality and 
would serve no useful purpose to anybody. 
We have noted that if a fresh suit had -been 
commenced after the grant of leave by. the 
learned District Judge, no plea of limitation 
could have been successfully taken againsi 
such asuit and we also note that in this 
case the leave was obtained before the 
issues were framed. . 


The authority who. is responsible to: see 
whether the winding up proceedings would 
be properly safeguarded or not by grant or 
withholding of the leave, is the Company 


- Judge. If he thinks that leave may .be 


granted, it isnot the business of anybody 


elsa (except the Court of Appeal) to say that 


the leave should not have been granted. 
What the learned Munsif has done is to sit 
in appeal against the order of the learned 
District Judge and, practically, to set it 
aside. A Punjab case has been cited 
to us; (nee Amritsar National Banking Co. ` 
Ltd. v, Mohan Lal (1) on behalf of the appel- 
lant; but that was a case in which the Judge 
being seized ot the Company proceedings, 
granted a leave and the Ohief Court set 
aside that order on the ground that, in the. 
circumstances of that particular case, it was 
notexpedient to grant the leave and the 
learned Judge inthe Court below had not 
considered properly whether the interests of 
the-winding up would be served by granting 
the leave. That case has no application 
here. 


We are of opinion that the appeal ought 


- (1) 87 Ind. Cas. 791;13 P. R., 1917;:29 Pe L. R. 
1917. EY lo, 


“not to succeed and -we accordingly dismiss 


‘it. Parties must pay their own costs 
throughout. 


A, Appeal dismissed, 


ALLAHABAD HIGH COURT. 
SECOND OIVIL APPEAL No, 2061 oF 1927. 
December 14, 1929. ` 

Present:—Justice Sir Shah Muhammad 

Sulaiman. Kr, and Mr. Justice Kendall. 

DHANUKDHARI SINGHanp anoTHER— 

DEFENDANTS—A PPELLANTS 
VveTsUs 
SURESH SINGH—PLAINTIEF AND 
ABELAKH TEWARI—Dzrenpant— 
: RESPONDENTS. ; 

Agra Pre-emption Act (XI of 1922), s. 7—Suit for 
pre-emption—Question: of consideration—Onus of 
proof—Shifting of onus—Inquiry into market value 
—Payment of amount before Registrar, evidentiary 
value of. 

In a suit for pre-emption, it is the duty of the Court 
to assume in favour of the vendee that the price men- 
tioned in the sale-deed and acknowledged by the 
vyendorto have been paid to him was the correct price. 
[p. 80, col. 2.] , , 

But it is open to the plaintif either to show cir- 
cumstances antecedent to or surrounding the sale- 
transaction or lead some prima facie evidence that, 
having regard to the prevailing rates or other cir- 
cumstances, the price alleged to have been paid was 
unreasonably high, which might show that the osten- 
sible price entered in the sale-deed was probably in- 
flated andnot theactual price settled. If this is 
shown by the pre-emptor, the initial burden, which 
Jay on him, would then be shifted on to the vendes. 

ibid 

c Re the burden ofevidence has been thus shift- 
ed, the onus lies on the vendee to prove to the satis- 
faction of the Court the actual price which was settl- 
edand paid. [p 31, col.1] 

If, ona consideration of the evidence of both the 
parties, the Court can come toa definite conclusion 
as tothe actual amount of the sale consideraticn 
whether that amount be more than what the plaintiff 
admits or less than the ostensible price entered in 
the deed, it is the duty of the Court to decree the 
claim for the amount which it finds was in fact the 
actual consideration. [ibid ] 

But if, after the consideration of all the evidence 
the Court is unable to make upits mind and come 

. to a definite conclusion as to the exact salè price, 
but is atthe same time on reasonable grounds satis- 
fied that the ostensible price was not the actual 
price, then the only course open to the Court is to 
proceed to ascertain the market value of the property 
and the decree the claim on the payment of such 
amount. [ibid.] : 

Although a pre-emptor may fail to produce direct 
pral or documentary evidence to establish conclusive- 


ly that any part of the sale consideration, paid before, 
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the Sub-Registrar, was - subsequently returned, yet 
it isopento him to ‘rely on circumstantial evidence 
and ifhe can convince the . Court on the basis of 
such evidence that the consideration shown to have 
been paid was not, in fact, the true consideration, the 
Court may proceed to enquire into the market value. 
Lp. 31, col 2.] ` AN. 
Abdul Ghafur v. Kamaluddin (1), referred to. 


Second appeal from a decree of the 
District Judge, Azamgarh, dated the 24th 
of August, 1927, modifying that of the 
Munsif, Muhammadabad Gohna, dated the 
9th of June, 1927. 


Mr. Mukhtar Ahmad, for the Appellants. 
Mr. K. Verma, for the Respondents. 


JUDGMENT.—This is a defendants’ 
appeal arising out of a suit for pre-emption. 
The only point raised relates to the question 
of consideration. 

` Inspite of the fact that the true interpreta- 
tion ofs.17 of the Agra Pre-emption Act 
was explained by Lindsay, J., in Abdul 
Ghafur v. Kamaluddin (1) numerous second 
appeals are being filed only on the question 
of consideration, challenging the findings 
of the lower Appellate Courts on the sole 
ground that the question has not been 
approached in the proper way. It cannot be 
denied that in some cases, the language 
used by the Gourts did indicate that the 
procedure laid down in s. 17 was not 
followed strictly. We, therefore, think it 
necessary tore-state various stages in the 
enquiry as to the sale consideration which 
has been laid down by the Legislature. 

In the first place, it is the duty of the 
Courtto assume in favour of the vendee 
that the price mentioned in the sale-deed 
and acknowledged by the vendor to have 
been paid to him was the correct price. It is 
obvious that there is an initial presumption 
in favour of the correctness of such a 
recital or acknowledgment. 

But it is open to the plaintiff either to 
show circumstances antecedent to or 
surrounding tbe sale transaction or lead 
some prima facie evidence that, having 
regard to the prevailing rates or other 
circumstances, the price alleged to have 
been paid was unreasonably high, which 
might show that the ostensible price entered 
in the sale deed was probably inflated and 
not the actual price settled. If this is shown 
by the pre-emptor, the initial burden, which 
lay on him, would then be shifted on to the 
vendee, 


(1) 102 Ind. Oas. 155; 95 A. L. J. 441; 49 A, 689; A, J, 
R.1927 All, 441, l 


1941. 0. 1956: 


After the burden of evidence has been 


thus shifted, the onus lies on the vendee to 


prove to the satisfaction of the Oourt the 
‘actual price ‘which was settled and paid. 
‘The vendee may give conclusive evidence 
to prove that the whole of the price entered 
in the deed was actually paid, or his 
‘evidence may be sufficient to prove the 


“passing of consideration toasmaller extent. 


Tt, on a consideration of the evidence of 
"both the parties, the Court can come tos 
„definite conclusion as the actual of the sale 
‘consideration, whether that amount be more 
than what the plaintiff admits or less 
than the ostensible priceentered in the deed, 
itis the duty of the Oourt to decree thé 
claim for the amount which it finds was, in 
fact, the actual consideration, i 

, But if, after the consideration of all the 
evidence, the Court is unable to make up 
its mind and come toa definite conclusion 
as to the exact sale price but is at the same 
‘time on reasonable grounds satisfied that the 


ostensible price was not the actual price. 


then the only course open to the Court isto 


proceed to ascertain the market {value of the ` 


property and decree the claim on the 
payment ofsuch amount. 


| In the present case, the plaintift aig 
in the plaint that the price entered in the 
deed was abnormally high and inflated, 
and that a portion of the consideration was 


-actually returned by the vendor to the 


vendees. He asserted that, in spite of Rs, 300 
-which was mentioned in the sale-deed, the 
property was really sold for Rs. 75 only. 
The defendants pleaded that the sum of 
Rs. 300 was the real consideration, and the 
wholeof it was paid before the Sub- Registrar. 
The plaintiff led oral evidence to show that 
a portion of the amount paid before the 
Sub Registrar was returned by the vendor 
to the vendees after the registration, and he 
also led evidence to show that Rs. 300 would 
be an unreasonably high price for the 


property, i 


'The learned Munsif came toa defnitè 
finding “that Rs. 300 was paid by thé 
defendant vendees to thé defendant vendor 
and notbing out ofit was paid back to the 
vendees and as such the real sale considera- 
tion is Rs, 300.” In view ofthis categorical 
findihg, he was perfectly. justified in not 
going into the market value of the pro- 
perty. 

The lower Appellate Court, presumably 
in view of the evidence led by the plaintiff, 
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assumed thatthe burden had- shifted on to 
the defendants to prove the actual con- 
sideration. It agreed with the first Oourt 
that the return of any portion of the money 
after the registration of the sale-deed was 
not proved; but it did not.suggest any 
reasons or record any finding that, having 
regard to all the circumstances of ‘the case, 
he was.satisfied that Rs. 300, although 
shown before the Sub- Registrar, was not 
the real price. Without any such expression 
of opinion, it at once proceeded to enquire 
into the market value. We think that this . 
procedure was erroneous. 


Althougha pre-emptor may fail to produce 
direct oral or documentary evidence to 
establish conclusively that any part of the 
sale consideration, paid before the Sub- 
Registrar, was subsequently returned, yet 
it is open to him to rely,on circumstantial 
evidence; and if he can convince the Court 
onthe basis of such evidence that: the 
consideration shown to have been paid was 
not, in fact, the true consideration, the Court 
may proceed to enquire into the market 
value. The fact that the whole consideration 
was paid before the Sub-Registrar and no 
part of it is positively proved to have been 
returned is a strong circumstance in favour 
of the vendee and, unless the Court does in 
spite of that circumstance believe that the 
whole of it did not represent the true. and 
real consideration, it would not be open to 
the Court to ‘decree the claim on the pay-' 


-ment of the market value. 


The finding as to the-market value is 
undoubtedly a finding of fact; but before 
we can decree the suit on its basis we must 
havea clear finding by the lower Appellate 
Court on the following issue:— 


“Whether, although no part of the 
amount paid before the Sub-Registrar is 
proved to have been returned, the amount 
so paid did not, having regard to all the 
circumstances of this case, represent the 
actual price settled?” 


No further evidence shall be admitted, 
and the finding should be returned: within 
two months. The usual ten days will be 


. allowed to the parties to file objections to 


the madang: returned. 


A. Case remitted for finding, 
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ALLAHABAD HIGH COURT. 
SEeconp Orvin APPEAL No. 356 oF 1928. 
November 27, 1929. 
Present :—Mr. Justice Dalal: 
| NATHU—Dzrenpant—APPELLaNT 
versus 
-GANPAT SINGH AND OTBERS —PLAINTIFF3 
AND MITHAN LAL AND oTHERS— 
DEFENDANTS— RESPONDRENTS.. 


U. P. Land Revenue -Act (III of 1901), sa 86—Eax- 
proprietary tenant—Agreement fixing rent, legality 


of. 

There is nothing in s. 36 of the U. P. Land Revenue 
Act which prevents the parties agreeing upon a rent 
which isnot above the legal maximum and such 
rent, if fixed upon by the parties, is recoverable by 
them in the Courts. ' 

Sri Kantoo Singh v. Imdad Ali (1), followed. 


Second appeal from a decree of the 
Additional District Judge, Meerut, dated 
the 4th of January, 1928. 


Dr, K. N. Malaviya, for the Appellant. 
Dr. M. L. Agarwala, for the Respondents. 


JUDGMENT.—The defendant-tenant 
of an. ex-proprietary holding desires. to 
escape payment of rent on two grounds: 
First, that he did enter into an agreement 
for payment of the rent to his usufructuary 
mortgagee Mithan Lal, but that ‘Mithan 
Lal's transferee who redeemed the morte 
gage was not entitled to take advantage 
of that agreement. Secondly, that the 
agreement itself was not enforceable 
because the rent was not fixed unders. 36 
of the Land Revenue Act, and no rent 
fixed otherwise than by the Revenue 
Authority maş be recovered from an ex- 
proprietary tenant. 


There is no force inthe first ground of 
objection. The defendant Nathu sold his 
equity of redemption to the plaintiff 
Ganpat Singh. Thereupon Ganpart Singh 
redeemed a mortgage of 1l bighas6 biswas 
out of 17 bighas 6 biswas from Mithan Lal. 
He is, therefore, the successor-in-interest of 
Mithan Lal and can enforce an agreement 
entered into between Mithan Lal and 
Nathu. Mithan Lal has no objection to the 
portion of the rent proportionate to ll 
bighas 6 bisuas being recovered separately 
by Ganpat Singh. The defence comes 
particularly with a bad grace from Nathu 
when he-himself sold the equity of redemp- 
tion and must have understood the proba- 
ble consequences of aredemptionby Gan- 
pat Singh. 
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The other point is covered by authority 
of a single Judge of this Court, in Sri 
Kantoo Singh v. Imdad Ali (1) the learned 
Judgeobserved: “The dutyof fixing the 
rent unders 36 of the Land Revenue Act 
is laid, in the first instance, not on the 
parties but on the mutation Court, though 
aright is reserved to the parties to apply 
subsequently if the Revenue Oourt omits 
to make an order. IJ can find nothing in 
this to prevent the parties agreeing upon 4 
rent which is not above the legal maximum, 
nor do I see any reason why such rent, if 
agreed upon by the parties, should not be 
recoverable by them in the Courts.” The 
teal question for decision, therefore, will 
be whether the rent-agreed upon was in 
accordance with the limit laid: down in 
s. 36 of the Land Revenue Act or not. The 
lower Appellate Court has held that the 
rent agreed upon was not in excess of that 
which would be fixed under s. 36. The 
rent is therefure, recoverable, I dismiss the 
appeal with costs. 


A. Appeal: dismissed, 


cae) 79 Ind. Oas. 665; A, I. R. 1924 All, 944; L, R.5 A, 


Rey. 
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ALLAHABAD HIGH COURT, 
Sxconp O1vit APPEAL No. 876 or 1927. 
January 13, 1930. ` 
Present:—Mr. Justice Sen and Mr. Justice 
Niamatullah. 
. JAGANJI—DErenpDant—APPELLANT 
versus : 
.- BANDAN—P atntTirF—ResPoNDENT. . 
. Limitation Act (IX of 1908), Sch. I, Arts. £8, 90— 
Money entrusted to A by B to be paid to C—Failure to 
pay—Suit by B against A for recovery of ‘“money— 
Limitation—Money whether -‘specifie moveable pro- 
perty’. : 


. the specific direction that it should be paid over to 
| C, wrongfully withheld the money and -É brought a 
suit to recover the money fromA: . 

Held,- that the suit was governed by Art. 90 of the 
Limitation Act. 


' considered to be a suit for “ specific moveable pro- 
: perty within Art. 48 of the Limitation Act:. 


v.Ghulam Husain (2), doubted. 
Second appeal from a decree of the 
Additional Subordinate Judge, Muttra, 
dated the 20th of January, 1927. oe 


|| 
g 


“Mr. N. P. Asthána, for the Appellant. 
Mr. U.S. Bajpai, for the Respondent. 
JUDGMENÑT.—This isan appeal bythe 


. defendant in a suit for recovery of Rs, 1,785." 
The- defendant is the maternal uncle of: 

i the plaintiff. There appears to have been’ 
} some litigation between the plaintiff and’ 
i his brothers which was referred to the’ 


, arbitration of the defendant. The latter 
i gave an award under which Rs. 787-8 were 
, payable by the plaintiff to his brothers. 


i The plaintiff was indebted to one Moti 


.Ohaube undera hundi and the principal 


‘amount payable was about Rs 200. The 
plaintiff sent Rs. 987-8 to the defendant by 
several instalments with the direction that 
1 the defendant -was' to pay Rs. 787-8 to his 
‘brothers and Rs. 200 to Moti Ohaube. 
‘There is a concurrent finding. of the two 
Courts thatthe aforesaid amount was sent 
‘by the: plaintiff to the defendant and the 
‘object of sending this amount was that the 
‘defendant should’ liquidate’ the liability of 
‘the plaintiff to his brothers and Moti 
‘Chaube. It transpired, however, that the 
‘defendant did not pay either the brothers 
lor Moti Chaube. On the other hand, the 
defendant obtained an assignment of the 
hundi from Moti Chaubein his own favour 
‘and instituted a suit for recovery of the 
amount from the plaintif. This was Suit’ 
No. 748 of 1924. The defendant pleaded that 
the amount payable under the hindi had 
: 8 os 
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Where A to whom money was entrusted -by B with’ 


Quæree—Whether a suit for money could properly be. 


Rameshwar Chaube v, Mata Bhik\1) and Ram Lal. 
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been sent to the defendant for payment tò 


_ Moti Ohaube and the claim by the plaintiff 


(present defendant) as assignee.of the debt 
was not maintainable. There was no ques- 
tion directly or substantially in issue bet- 
ween the parties to that action as'to whe- 
ther the sum of money alleged’ by the 
plaintiff Bandan to have been sent ‘to 
Jaganji for payment to Moti Ohaube had | 
been received by him. The judgment in suit 
proceeded upon the ground that the debt’ 
of Moti Ohaubeunder the hundi had not 
been paid up. The plaintiff sought to ên- 
force the claim not in his individual capa-’ 
city, but in his capacity as assignée of’ 
the debt from Moti Ohaube. The liability: ` 
which is sought to be enforced against the 
defendant in the present: case arises from’ 
his breach in not carrying out the under- 
taking to pay the sums of money which he: 
had received from the plaintiff to the ‘per- 
sons who should have been the legal and’ 
proper recipients of the same. T 

The Court of first instance decreed the ` 


- guit. The lower Appellate Court affirmed’ 


the decree, except as to the interest which’ 
the plaintiff had claimed. to recover on’ 
the amount advanced. : 
Itmay be mentioned that the plaintiff's 
brothers had also instituted’ a suit against: 
the plaintiff for recovery of Rs.787-8 which’ . 
was payable to them under the award which: 
has already been adverted to. This claim’ 
was also decreed. ; : 
The present action was lodged on the 13th 
of February, 1926. The defendant denied’ 
that he received the sums of money from’ 
the plaintiff. He also resisted the claim on’ 
the ground ofres judicata and limitation. 
These pleas were repelled by the trial Court’ 
anda decree was passed in favour of the’ 
plaintif for the entire amount. The lower 
Appellate Court has affirmed the decree of. 
the trial Court with a small variation as 
regards interest. The defendant has ap- 
pealed to this Court and the plaintiff has’ 
filed a cross-objection as regards interest. 
Upon the facts, which we have already set’ 
out above, the plea of res judicata is clearly’ 
unsustainable. The point which calla for 
determination in the present suit was not 
directly and substantially in issue in the 
former suit, nor did the parties litigate: 
under the same title. i 
We are clearly of opinion that the plain- 
tiffs claim is not time-barred. It is‘ im: 
material for the purpose of this case whe- 
“ther Art. 48 or Art. 90 of the Indian 
Limitation Act is applicable. In similar. 
cases, this Court has on no less than two 


a 
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occasions applied Art. 48 [Rameshwar Chaube 
v. Mata Bhik (1) and Ram Lal v. Ghulam 
Busain (2)), ; 

In the last mentioned case, the learned 
Judges were in some doubt as to the appli- 
cability of Art. 48, and we may state at once 
that we share that doubt. It may be open 
to argument whether a suit for money could 
properly be considered to be a suit for 
“specific moveable property,” but we are 
bound by these decisions. 

The position of the. defendant in the 
transaction in which various sums of money 
were from time to time entrusted to him 
was that of an agent. He was either a 
middle man or intermediary on behalf of 
the plaintiff. The sums of money were 
entrusted to him with the specifie direction 
that they should be paidin one instance to 
the brothers and in-the other to Moti 
Ohaube. Ifthe defendant abused his posi- 
tion and retained the money, the suit for. 
recovery of the sums which he wrongfully 
retained in his hands was clearly covered 
by Art. 90 of the Indian Limitation Act, it 
being a suit by the principal against an 
agent for neglect or misconduct. This neg- 
lector misconduct came to the notice of the 
plaintiff when the suit referred to above, 
viz., Suits Nos. 748 of 1924 and 161 of 1925 


. Were instituted. The finding of the lower 


Appellate Court is that the present action 
‘was commenced within three years of this 
matter coming to the knowledge of the 
plaintif. The claim, therefore, is clearly 


‘within time. These were the only pleas 


which were argued in this'appeal. We dis- 
miss this appeal with costs. 

The plaintiff presses his cross-objection as 
to interest. His right to interest does not 
flow from the contract, nor is the plaintiff en- 
titled to interest under Act XXXII of 1839, 
At the outside, the claim could have been 
by way of damages sustained by the plain- 
tiff by reason ofthe;defendant wron efully 
withholding the money. As such it should 
have been pleaded. The measure of dam- 
ages bas not been indicated in the plaint, 
nor has it been stated upon what data the 
plaintiff claims the amount. 

Weare, therefore, of opinion that the 
lower Appellate Court was not in error in 
refusing the claim as to interest. The cross- 
objection is diemissed with costs, ` 

a. Appeal and Cross-objection dismissed, 

(1) 5 A. 341; A. W. N. (1883) 48. 

(2) 29A. 579; A W. N. (1907) 181; 4 A. L. J. 671. 


In the matter of. BASANT RAI TAKBAT SINGH. 


t 
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ALLAHABAD HIGH COURT. 
MisSOKLLANEOUS Case No. 794 oF 1929. 
i December 14, 1929, __ 

` Present:—Mr. Justice Mukerji and Mr. 
| Justice Bennet, 

In the matter of BASANT RAI FAKHAT 

SINGH or AGRA—APPLIOANT. 

Income Tax Act (XI of 1922), ss.6 (6), 9, 10, 12— 
Land takenon lease for one year with intent to sub- 
lease in smaller plots—Income of lessee, whether- 
‘property’ or ‘business'—Assessment, mode of. . 

Where several pieces of land belonging to the 
QOantonment Authorities were taken on lease for one 
year only with the idea that parcels of it should be 
let out to sub-lessees for a period not more than one 
year, and rent should be received from these sub- 
lessees for the benefit ofthe lessee: 

Held, that the contract which the lessees obtained 
from the Cantonment Authorities was neither ‘proper- 
ty’ nor ‘business’, and the income of the lessees from 
this source came underel. (6) of s.6 of the Income 
Tax Act and was assessable as income from ‘other 
sources’. ` 


Refərence made- by the Commissioner of 
Income-Tax, Agra, 

Mr. N. P. Asthana, for the Applicant. 

Mr. U. S. Bajpai, for the Grown. 


JUDGMENT.—This isa reference by 
the Commissioner of Income-tax at the 
instance of Messrs, Basant Rai Takhat Singh 
of Agra. . : 

It appears that the assesseea are 
members of a Hindu joint family and are 
assessed as such. They carried on differ- 
ent kinds of business, but for the present, 
they have got some house property and ` 
they hold a léase from the Oanton- 
ment. The leased property consists 
mostly, of vacant land let out to the asses- 
sees for one year. Oneof the conditions 
of the lease is that no permanent 
structure shall be erected on the land 
leased and the structure that is erected 
should be removeable within twelve hours. 
What the assessees do is to let out the sites, 
with or without any shelter constructed by 
themselves over them, to different persons 
and realise ground rents from the sub les- 
sees. The Income- Tax Officer of Agra asses- 
sed the income from the property of the 
agsessees which consisted of various build- 
ings in various parts of Agra and he also 
considered the income from the lease as 
income fiom property. The result was that 
as it was discovered that what was received 
by the lessees from the land was jess than 
the rent payable to the Cantonment Author- 
ities, a deouction was made from the inccme 
of otber house property of the deficit in the 
contract. The total income from house 
property came to Rs. 51,000 and odd (after 
the necessary deductions), and the difference 
between the rent payable to “the Canton. 
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ment Authorities andthe rent realised, 
namely Rs. 9,000 and odd was deducted 
from the sum of Rs. 51,000 andodd. The 
assessees were assessed with a tax on the 
balance. ‘ 
The assessees were not satisfied with this 
assessment and their grounds were these. 
. They said that the contract obtained from: 
: the Cantonment Authorities was a ‘business’ 
, and further, as they had borrowed certain 
` monies in earlier years for other kinds of 
' business, and, as they were paying interest 
on money so borrowed in previous years, 
' they should be credited under s. 10 (2) (iit) 
|, of the Income Tax Act with the interest 
' they had to pay. In other words, they 
“ wanted that the interest which they paid 
‘ should be treated as an outgoing on the 
: head of business and, therefore, the balance 
| left after deducting the interest from the 
: income, should be treated as their income 
| from the business. ~ 
' The assessees wanted that three matters 
“should be referred to the High Court, but 
‘the learned Commissioner accepted their 
| prayer as regards two points only. The 
‘ questions which the Commissioner framed 
‘ are as follows :— f 
i (a) Where, as in the present case, the 
' assessee has taken land on lease and has 
_ erected on a part thereof houses and shops 

“which are let out on rent and has let out 
‘the rest to squatters on rent, should the 
income derived from such rents be assessed 
under ss. 9and 12 or under ss. 10 of the 
Indian Income Tax Act, 1922 ? 

(b) Whether the interest on money bor- 
‘rowed for the purpose of a particular busi-- 
.nessin some particular year,and paid during 
'the “‘ previous year” when the business for 
iwhich the money was actually borrowed 
‘did not exist, is an admissible deduction 
‘within the meaning of s. 10, cl. (2) (iii) of 
‘the Income Tax Act? 
| As regards question (a), on the facts 
stated by the learned Commissioner him- 
‘self, the language does not appear to 
be very happy. We understand, and the 


learned Government Advocate accepts the - 


facts, that the buildings that have been 
erected on the land leased to the assessees 
are entirely of a temporary nature. The 
buildings cannot be substantial under the 
terms of the lease itself and, therefore, the 
houses and shops that have been erected 
are mere stalls which are to give shelter to 
people coming to keep their goods or do 
other business at the place. The lessees. 
have certain houses, in the proper sense of 
' the word, and they. have been taxed as: 
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property; The property in Anaf Mandt 
mentioned in the lease. at page L.of the 
printed: book, is not a part ofthe leased 
property,-the list of which is given at page 
10. For the purposes of our answer, we 
have to.take it, therefore, that several pieces 
of land belonging to ‘the - Gantonment 
Authorities were taken on lease for one year. 


. Only with the idea that parcels of it should. 


be let out to sub-lessees. for a period not’ 
more than one year, and rent should be 
received from these sub-lessees for the 
benefit of the lessee. The- question then is, 
whether this contract which the ‘lessees 
obtained from the Oantonment Authorities 
is ‘property’ or it is ‘business’, In our. 
opinion it is neither ‘property’ -nor. is it 
‘business’. The income from this- source 
must come under cl. (6) of s. 6 of the. 
Income-Tax Act and it must be assessed ag 
directed in s. 12 of the Income Tax Act. 

We are of opinion that the income from’ 
the contract is to be assessed as income 
from “other sources”. © 

That being our opinion on question (a),. 
question (6) does not at all arise. That 
question was framed because the Commie-: 
sioner did not know what the High 
Oourt was going to hold on the conten- 
tion of the parties. As we have held that. 
the income fromthe contract has to be 
treated as income from ‘other sources’, we 
do not think that we can be properly called. 
upon to pronounce an opinion on a question. 
which does not arise. ; ` j 
_ We direct that a copy ofthis judgment 
be sent to the Commissioner as our answer 
to the question put by him. The assessee- 
must pay the costs of this reference. We 
direct that the learned Government Adyo= 
cate’s fee be assessed at Rs. 150 provided 
he files his certificate of fee within the. 
period allotted. f i 

å, | Reference answered.accordingly. 





. ALLAHABAD HIGH COURT, : 
` Second OrvıL APPEAL No. 643 oF 1927, 
January 24, 1930. 
Present:—Mr. Justice Sen and Mr. 
Justice Niamatullah. ; 
Messrs. ROOPJI anD SoNs—PLAINTIPpg— 
APPELLANTS 


versus 4 

Mzssrs. DYER MEAKEN AND Oo, Lp.— 
DEEFENDANTS— RE-PoNDENTS., 
. Principal and agent—Employment of broker to: 
find. purchaser for sale of house—Sale completed by 
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purchaser and principal without intervention of broker 
—Broker's right to remuneration— Quantum meruit. . 
Where a contract is arrived at between a house 
-owner anda broker for finding a purchaser, 


house owner agreeing to pay a certain percentage on 


the purchasemoney as remuneration, the broker is en-' 


titled to receive his‘fee, when the ‘sale _ of the house 
has actually taken place in favour of the said pur- 
chaser, upon his finding the purchaser, even: though 
the negotiation or completion of the sale between 
the . buyer and the seller may not have taken place 
through the direct intervention ofthe broker or com- 
mission agent. . [p. 39, col. 1.) 
> _ -T£ a broker has carried out his part of the contract 

he must succeed without recourse to the fiction of 
an’ implied contract “to pay a quantum meruit for his 
services. [p. 40, col.1.] i 

[Oase law discussed], - ; 

Second appeal from a decree of the 
Additional District Judge Meerut, dated 
the: 5th of January, 1927. 


Dr. K. N. Katju and Mr. M.N. Raina, for 
the Appéllants. 


` Mr. Ram Nama Prasad, for the Respon- 
dents, - 


JUDGMENT.—This appeal is direct- 
` ed against a decree of the, learned Addi- 
tional District Judge of Meerut in a suit 
for recovery of Rs. 1,750 ona contract of 


brokerage. 


. The plaintifis are a firm of general 
merchants, 
agents who carry on ‘their business at 
Meerut through Mr. Roop Ram, 
managing partner. The defendants are a 
registered company with their head 
office at” Solon, and owned a bunga- 
low No 22 known as “the Balvedere” 
situate’on the Ordinance Row, near the 
Mall in Meerut Oantonments, The plaintiffs, 
having come to know; that the defendants 
intended to sell the aforesaid house, offered 
their services to the defendants to find a 
purchaser. The defendants accepted the 
offer and' agreed to pay the plaintifs a 
commission“ or brokeragé at ‘the rate of 
Rs. 5 per, cent. Originally the defendants 
had fixed the price at Re. 30,C00 tree of 
all charges, but the price was raised from 
Rs. 30,000 to Rs. 35,000 at the suggestion 
of the plaintiffs. The ‘plaintiffs came to 
know that the Controller of Military Ac- 
counts at Meerut was desirous of purchas- 
ing a’ commodious house for locating his 
office. Onthe 28th of August, 1924, the 
manager of the plaintiffs’ firm had an 
interview with an official of the Controller's 
office. He wanted-to see the Controller 
but Ool. -Peacock refused to- see him 
and refused “to negotiate’ through the 


plaintifie,’ He then advised: thé defendants 
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auctioneers and commission. 


their ` 
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to write to the Controller direct.. On th® 
10th of June, 1925, the house was purchas- 
ed by the Controller of. Military Accounts 
from the defendants for Rs. 35,000. 

- The present suit was instituted in the 
Oourt of the Subordinate Judge of Meerut 
on the 18th of December, 1925, for recovery 
of Rs. 1,750 being the amount of brokerage , 
on the purchase money at the rate of Rs. 5: 


. per cent. 


The defendants contested the suit on the 
ground that the salein question was not 
brought about by the plaintiffs, that there 
was. no agreement for payment of any. 
commission to the plaintiffs for this pur- 
chase, that the sale was made by the 
defendants directly with the Controller 
of Military Accounts and that the plaintiffs 
had no hand in it. | 

The transaction has been described by 
the defendants in paras. 12 and 13 of their 
written statement: < : 

Paragraph 12. “On the 29th of May, 
1924, the plaintiffs addressed a letter to the. 
defendants’ agents at Meerut suggesting. 
some arrangement for the sale.of the de- 


‘fendants’ house at Meerut. The defendants. 


wrote back in réply that if the plaintiffs. 
could secure a purchaser at a reasonable 
price they would gladly pay them 5 per 
cent. commission”, f i 
Paragraph 13. “The defendants at first.. 
put down Rs. 30,000 net as the minimum 
price free of all charges and subsequently 
raised the figure to Rs. 35,000 net free of all . 
charges”. o 
The Oourt of first instance gave the 
plaintiffs a decree for Re. 1,500 and dismiss*- 
ed the clam for Rs. 250. The judgment 
proceeds upon the findings that the plain-. 
tifs were acting as the agents of the 
defendants in the matter of securing a 
purchaser, that they had advertised for the 
sale of the house, that’ they had brought- 
to the notice of certain officials in the 
office of the Controller of Military Accounts 
that a house of the defendants was for sale, 
that though the’ head of the department 
was not approached, the plaintifis had 
approached the officials “next below him” 
and that the. plaintiffs’ intervention led to 
the purchase of the house, even though 
the negotiations and the final completion 
of the sale had not been made through 
them. The trial Court observed:—"I think 
the plaintiffs did approach the purchaser, _ 
though not directly to (sic) the -Oontroller, 
Military Accounts but’ to. (sic) the officer 
next below him, there being evidence to. om 
show thatthe Controller was not approach...’ 
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| able by ordinary persons-of the plaintiffs’ 


. type ... 


The: defendants’ -theory cannot 
be accepted that the bargain had cropped 
‘up of its own motion and that plaintiffs, 
getting the scent, were only Officious in 
picking up the business”. 

It may be noticed here that the trial 


| Court disallowed a part of the claim on the 


ground, that the defendants had agreed 


“to pay commission if the house was sold 


for Rs. “30, 000 and that there was no 


: agreement ‘for payment of commission or 


: brokerage on 


the additional sum of 


“Rs. 5,000. 


' tiffs filed a cross-objection. The 
‘Appellate Court allowed the defendants’ 


‘Ool, 


The defendants appealed and the plain- 
lower 


appeal and dismissed the plaintiffs’ cross- 


: objection. The lower Appellate Court was 
.of opinion that the entire case hinged 
upon the determination of the question as 
‘to whether the 
‘ Accounts purchased the house “Belvedere” 
, through the plaintiffs or otherwise, and 
„came to the. conclusion that the plaintiffs . 


Controller of Military 


-had failed to establish that they had nego- 
‘tiated the purchase with the Controller. 
‘Emphasis was laid upon the fact that the 
‘plaintiffs had not negotiated directly with 
Peacock, and that indeed they 
had -no access to him. A letter written 
‘by Ool. Peacock on this subject was 
treated as conclusive. ‘ 
. We are of opinion that the learned Judge 
has misread the evidence and has failed 
to apply the correct law to the facts, admit- 


_ ted or proved. 


_ Collected from the letters, 


| The basis of a claim for Dikalan must 
initially be found. in a contract of 
agency. In order to determine the-liabi- 
lity of the defendants, the questions which 
emerge for décision are:—What was the 
contract, if any, between the parties and 
whether the terms of the contract had been 
fulfilled in this case? lf the contract has 
not been fulfilled in its entirety, a further 
question may arise as to whether the 
plaintiffs are entitled on..an implied con- 
tract to recover on quantum meruit ? 


' The terms of.the contract have to be 
which passed 
between the parties—letters which have 
not beem considered at all or at any rate— 
not sufficiently appreciated by the Addi- 
tional District Judge. It is abundantly clear 
from these documents that the ‘contract 
between the parties was that the plaintiffs 
should find a purchaser for the defendants. 
On thellth of June, 1924, the defendants, 
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` direct regarding the same. 


37 
in answer toa letter of the plaintiffs dated 
the 29th of May, wrote as follows: - 

“Please let us know the particular 
arrangement made by you with regard to 
the sale of our Meerut house. We cannot 
undertake to sell only through your good- 
selves. If- you can find us a purchaser at 
8 reasonable figure we will gladly pay 


- you 5 per cent. commission”. 


The above would indicate that commission 
or brokerage at the rate of 5 per cent. was 
payable upon the purchase money, irrespec- 
tive of the amount, and amount has not 50 ' 
far been indicated, The plaintiffs wrote 
back on the 12th of June, 1924: 

“We have got two, three purchasers in our 
hand and we think that they will buy at 
desirable price, so please let us know 
how much you want for your building, 
then you will take the offer from buyers 
because first, owner must give figure”, 

In reply ‘te -this letter, the defendants 
stated that .they wanted Rs. 30,000 free 
of'all charges for their property at Meerut. 

On the 23rd of August, 1924, the plain- 
tiffs wrote the following letter :— 

“With reference to your letter No, 1814 G, 
dated the 14th of June, 1924, we have 
advertised the sale of your bungalow 
Belvedere No, 22 by our brokers’ handbills, 
So we have got few offers and the purchaser 
ideas (sic) seem to pay the near amount at 
present. We have put the price Rs. 35,000 


“and we hope the sale will complete early. 


Officer Oommanding office of Military Ac- 
counts and Messrs, Kishan Lal Jaini, agent 
B. O. O. Petrol and Elgin Mills are also 
purchasers and they might write you 
So please ask 
them the price quoted above and direct 
them to have further correspondence with 
us. Besides them, we have some more pur- 
chasers but they will return in September 
or early in: October from hills”. 

This was replied to on. the 27th. of 
August :—‘‘We are obliged for your letter 
of the 23rd instant and note therefrom that 
you haveplaced a minimum of Rs. 35,000 
net on our property at Meerut. We, there- 


fore, cancel our letter No. 1314G, dated 


the 14th of June, 1924, placing the 
minimum of Rs. 30,000 net”. On the 28th 
of August, 1924, the plaintiffs. sent another 
letter to the defendants :—“Our manager 


had been in the O. M.A. office to-day and 


they asked him to show the authority for 
sale and other necessary papers concern- 
ing the bungalow, so that they may consult 
with their legal advisers and satisfy them- 
selves in every respect. We told them 
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that the Company will take Rs. 5,600 in 
advance as soon as the matter is settled 
and the sale-deed will be registered within 
a months time. As for vacating the 
bungalow, we have not said anything to 
them but please let us knowhow long you 


“will take to vacate the bungalow. In your 


e 


letter No. 1461G, dated the 17th of August, 


. 1924, you mentioned Rs. 35,000 as net - 
‘amount: you require but you have not 


stated regarding our commission: at Rs. 5 
per cent. on sale proceeds, so please confirm 
now to this effect”. 

On the 28th of August, letters passed 
between the defendants and the Controller 
of Military Accounts and eventually the 
‘house was purchased by the Controller, on 
the 10th of June, 1925. In between, two 
other letters were addressed by the defend- 
dants to the plaintiffs. The letter dated 
the 30th of August, 1924, read as follows: 
—"On receipt of your letter of the 23rd 
instant, we referred the matter to the Con- 
troller of Military Accounts, Meerut Canton- 
ments, who, in reply, writes:—“In reply 
to your letter of the 28th of August, regard- 
ing ‘‘Belvedere” I write to say that J-have 
neither seen Messrs. Roopji and Sons nor 
have they offered me the place on your 
behalf. Their letter to you, therefore, 
contained a direct mis-statement and I do 
not propose to have any communication 
either with or through them”. 


_You wrote on the 28th saying your. 


manager had been in the O.M. A. office on 


the 28th and yet the Controller writes as. 


above on the 29th". 

The next letter is dated the 15th of 
September, 1924: 

“Your letter of the 12th instant. We 
regret we cannot accept your claim. The 
Controller of Military.: Accounts wrote to 
us saying that he had never seen your firm 
nor had he been offered the place by you”. 
` The effect of the last two letters was 
that the plaintiffs were faced with a contra 
temps, The lower Appellate Court ignores 
the previous correspondence and builds 
its findings entirely upon the last two 


__ letters. There was no warrant for this 


course. 


Upon a correct reading of the document- 
ary evidence, the following conclusions are 
forced upon us :— 

1, The defendants had employed the 
plaintiffs as their agent or broker that they 


, should find a purchaser. 


2. At the suggestion of the defendants, 
the price for the house was raised from 


Rs, 30,000 to Rs. 35,000, 
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3. The dafendants had contracted to 
pay the plaintiffs Rs. 5per cent. as. commis- 
sion or brokerage on the purchase money. 

4 The plaintiffs had asked the defen- 
dants to directly correspond with the Con- 
troller of Military Accounts and that - 
negotiations for purchase and sale bet- 
ween the defendants and the Oontroller 
proceeded upon the plaintiffs having intro» 
duced the Oontroller of Military Accounts 
ac a possible purchaser. 


The oral evidence on the record is equal- 
ly clear and conclusive and shows the 
exact extent of the plaintiffs’ share in the 
transaction ofsale. It has been conclusively 
proved that the plaintiffs got handbills 
printed and circulated for the sale of 
“ Belvedere’, that the: manager of the 
plaintiffs’ firm went to the office of the 
Controller and saw Mr. Sen, the. Deputy 
Controller of Military Accounts, that he had 
a talk with Mr. Sen who asked him about 
the price, that Mr. Sen mentioned this fact 
to the Controllar but that the Oontroller 
refused to settle the transaction through the 
plaintiffs. Mr. F. O. Beynen, manager of 
the defendants’ COompanystates :—“ I offered 
to pay the commission to Mesers. Roopji 
and Sons on condition that he would sell 
my place as contained in my letter. He 
wrote to me first. They suggested certain 
names to us and we wrote to those people 
shee I came to know from the plaintiffs’ 
letter dated the 3rd of August, 1924, stating 
that the Controller of Military Acecunts was 
a likely purchaser of the building. Before 
this letter came tome I had no idea of the 
C. M. A. letters dated the 28th of August 
1924, from the plaintiffs and the letter dated 
the 28th of August, 1924, from the Controller 
reached me the same time—29th of August, 
1924. i 


It appears, therefore, that immediately 
upon receiving information from Mr. Sen 
that “Belvedere” belonging to the defend- 


.ants was for sale—an information which 


Mr. Sen received as the result of his 
interview with plaintiffs’ manager—the 
Controller of Military Accounts wrote to 
the defendants on the 28th of August, 1924, 
and that on the same day, the defendants, 
acting upon the instructions of the plaintiffs, 
also wrote to the Controller. It isstherefore, 
clear that the owner and the purchaser 
were not brought together by any fortui- 
tous circumstance but through the media- 
tion of the plaintiffs. The plaintiffs were, ` 
therefore, causa causans of the ultimate 


-eale, j 


- of the plaintiffs. 
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Mr, Benyen continués:— | 
“In the letter Ex. D, I cannot say how. 
the Controller came to know that our 
premises were for'sale. I cannot deny on 
oath that it was through the advertisement of 
the plaint iff that Lt.-Col. came to know of 
the sale. I knew nothing about it. I got 
my information all through letters........i...- 
I meant that the price fetched should have: 
a sufficient margin to cover all the charges. 
I put for Rs. 80,000 and I admit that plaintiff 
suggested me to put it at Rs. 35,000 I agreed 
to it”. we 
The learned Additional District Judge 
was clearly in error in dismissing the 
plaintiffs’ claim upon-the ground that the 
sale to the Controller had not been nego- 
tiated or finished through the intervention’ 
This is the only data 
“upon which the judgment proceeds and is 
manifestly wrong. Where a contract is arriv- 
ed at between ahouse owner and a broker 
for finding a purchaser, the house owner 
agreeing to pay Rs. 5 per cent. on the pur- 
chase money as remuneration—the broker 
is entitled to receive his fee, when the sale 
_of the house has actually taken place in 
favour of the said purchase, upon his find- 
ing the purchaser, even though the negotia- 
tion or completion ofthe sale between the 
buyer and the seller may not have taken 
place through the direct intervention of the 
broker or commission agent. 
Generally speaking, the broker “is the 


_ middle-man or intermediate negotiator bet- 


ween the parties” (Story’s Law of Agency, 
. page 25). But his exact. position may be 
defined or limited by the terms of the 


contract. -His right to remuneration for any ; 


work done by him is dependent upon the 
terms of the contract and upon his fulfil- 


' ment thereof. In order thatthe agent be en- 


titled to receive remuneration from the prin- 
cipal for any work done, it is not absolute- ` 


| ly ‘necessary in each case, that the whole of 
| the transaction should be done to a finish by 
. him or through his intervention. Indeed 


"the authorities have gone to the length of: 


holding that the agent may in a proper 
case be entitléd to receive remuneration 
even though the principal hes got no 
benefit. i 


| “Where the remuneration ofan agent is 


: payable upon the performance by him of a. 
' definite “undertaking, he is 


_ entitled to be 
' paid that remuneration as soon as he has- 
- substantially done what he undertook to do, 
even if the principal acquires no benefit 
‘from’ his services”. (Bowstead’s Law .of 
| Agency, 6th Edition 1919, page 201).. 
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` Inthe leading case of Burchell 
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The rule of Jaw applicable to this case has 
been stated ina number of authorities and 
has been settled beyond doubt :— 
` “It is not necessary that the agent should 
actually complete the transaction, but he 
must show that it was brought about as the 
direct result of his intervention”. (Hajs- 
bury’s Laws of England, Vol. 1, page 194). 
v. 
Gourie and Blockhouse Collieries (1) 
the following observation occurs in the 
judgment of the Judicial Committee :—. 
“In'the words of Erle, O. J., in Green v. 
Barlett (2) if the relation of buyer and seller 
is really brought about by.the act of the’ 
agent, he is entitled to commission, although | 
the actual sale has not been effected by 
him; orin the words of later authorities, 
the plaintiff must show that some act of his- 
was the causa causans to the sale: Tribe v. 
Taylor (3) or was an efficient cause of the 
sale; Miller Son & Co. v. Radford (4). 

Bramwell, L. J., held in Fisher v: Drewitt 
(5) that the current of modern opinion was. 
to the effect that those who bargained -to 
receive commission for introduction had a 
right ‘to. their commission as soon 
as they had completed. their portion of the 
bargain, irrespective of what might take 
place subsequently between the parties 
introduced. In Munic’pal Corporation 
of Bombay v. Guverji Hirji (6) it was held 
that a broker was entitled to his commis- 
sion, if the relation of buyer and seller was 
really brought about by him, although the 
actual sale had not been effected by 
him. 

Green v. Barlett (2) has been followed by- 
the Indian Courts ina number of cases, 
which need not be enumerated and the. 


“principle laid down therein is clearly appli- 


cable to the case in “hand. 


In Wilkinson v. Martin (7) in summing up `- 


the case for the Jury Tindal, O. J.,is report- 
ed to have made the following observa- 
tions :— 

“The only question for you to decide on 


r 


the evidence of both sides is, whether the - 


sale really proceeded in effect from the 
fact of the plaintiffs’ acting as brokers— 


(1) (1910) A. 0.614; 80 L.J.P. 0.41; 103 L, 7. 
325 sg 


(2) (1863) 14 O.B. (N. s.) 681; 32 L, J. O; P. 261; 8 
L. T. 503; 11 W. R. 834; 2N. R. 279; 143° EB, R.613; 
135 R. R. 868. see 

(3) (1876) 10.P. D. 505. |, 

' (4) (1903) 19 T. L. R. 575, 

(5) (1879) 48 L. J. Ex. 32; 39L, 1.253; 27 W. R. 
(6) 20 B. 124. Wb: 
(7) (1837) 8 Oar. & P. Lat p. 5; 173 B, R. 373, ` 


40. TJ OHANDAN 
whether it really and substantially proceed- 
ed from their act, though they did not 
complete the contract. If it. did, they will 
be entitled to your verdict but if very far or 
Jess than this was done, and there was only. 
a mere introduction and the office of the 


agent or middleman was never filled. by. 


the plaintifs -between the parties, 
then they will nòt be entitled to recover.” 
It may be conceded that the mere fact of 
introduction may: not be conclusive. But 
where the introduction is the foundation on 
which the negotiation proceeded and- 
the ‘negotiation eventually ripened into 
- sale, the introducer is entitled to claim 
the fruit of his, labour. The real test is 
whether the vendor and the purchaser 
were brought together by the agent acting 
in the matter either for one or the other or 
for both. If the ultimate sale could not 
havé taken place butfor the introduction: 
made by the agent, the.latter is entitled to 
get his brokerage. Da 
Tt ought to be distinctly stated that the. 
plaintiffs’ claim is not founded on quantum 
meruit. : fa? 
` Quantum meruit was an action on the 
case which was abolished in’ effect by the 
rules H. T. 1 William IV. “This form of- 
the claim was granted -on a promise to pay 
the-plaintifis for doing a thing es much as 
they ae merited”. ; ; 
“In view of the case set up in the plain 
and the factsadmitted or Geos: i. wa 
not necessary to complicate the trial by 
introducing the question whether the plain- 
tiffs were entitled to succeed pro tanto on 
quantum meruit. ; i 

If the plaintiffs had carried out their part . 
of the contract, they must succeed and a 
recourse to the fiction of an implied con- 
tract to pay, would be wholly unnecessary 
and indeed the plaintiffs could not claim 
on the quantum meruit because they had 
chosen to tie themselves down by the ex- 
press terms of. the agreement, vide Lord 
Coleridge, O. J., in Martin v. Tucker (8). A 
liability by implication is excluded by the 
contract being express. In Lott v. Outhwaite 
2 Lindley, L. J.,is reported to have remark- 
ed: i 


“It was said that. there was an implied 
- contract to pay the agent a quantum meruit 
for his.eervices. The answer was that there 
could be. no implied. -contract ‘when there 
was an express contract’, | | E 
The lower Oourts were, therefore, not 


(8) (1885) 1 T. L. R. 655. 
(9) (1893) 10'T. L-R, 76. 
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right in treating the claim as based on 
quantum meruit. 

We have already set out above that the 
plaintiffs’ claim is not founded on quantum — 
meruit, The plaintiffs had found the pur- 
chaser, The bargain was struck at Rs. 35,000 
a figure which the plaintiffs had sug- 
gested and which the defendanishadaccept- 
ed, It wasat the instance of the plaintifis 
that the defendants had offered that figure 
to the Controller of Military Accounts. The 
plaintiffs were in the circumstances entitled 
to claim remuneration at Rs. 5 per cent. on 
the entire sum of Res. 35,000. | 

The result is that we allow the appeal, set 
aside the decree of the lower Appellate 
Court and restore the decree of the trial 
Ooart with this modificstion that the plaint- 
iffs are entitled to Rs. 1,750 as claimed. 
Plaintiffs mustthave their costs throughout, 
as gin this Court fees on the higher 
scale, 


A. Appeal allowed. 


ALLAHABAD HIGH COURT. 
OximiwaL Revision No. 512 or 1929. 
ih December 3, 1929, ` 
Present:— Mr. Justice Boys and 
Mr, Justice Young. 
OHANDAN AND oTazas—APPLIOANTS 
versus 
f EMPEROR— OpProsITE- PARTY, 
Criminal Procedure Code {Act V of 1898), ss. 110, 
112, 113, 117 (2), 256—8ecurity proceedings—Allega- - 
tions involving commission of offence—Proceedings 
under s. 110, legality of—S. 256, applicability of, to - 
security proceedings—Notice before arrest, whether 
necessary— Substance of information received’, mean- 


ing of. ae : 

It is notillegal toinstitute proceedings under s, 
110, Criminal Procedure Code, merely because the 
facts alleged would, if proved, establish some sub- 
stantive offence under the Penal Code. [p. 43, col. 
1] 


, “Ram Prasad v. Emperor (3) and Ram Rup Bhar. 


v. Emperor (5), overruled. 

Badhan v. Emperor (4), referred to. 

Section 256’ of Chap. XXI of the Code of Criminal: 
Pracedure is applicable to inquiry into cases under: 
s.110. [p. 41, col. 2.j - : a 

Tirlok v. Emperor (2), followed. 

The provision thatin proceedings under s., 110, 
Criminal Procedure Code, the accused must be given 
the substance ‘ofthe infermation received against 


. them is sufficiently complied with if that portion of: 


the clause of s.110 which is applicable to the parti- 
cular case is specified in the notice that-is given. 
Where the particular clause refers to two or more’ 


- offences, the particular offence or offences which is 


appropriate to the particular case should also be. 
mentioned in the notice. [p. 4l, eol.1.],. | ; 


> 
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No notice is mecegsary before, arresting a person 
with a view to take proceedings against him under 
s. 110, Criminal Procedure Còde. [p. 4l, col. 1] a. 

‘ Oriminal revision from an order of the 
Sessions Judge, Budaun, dated the 14th of 
June, 1929, i, 

! Mr. L, M. Roy, for the Applicants. 

"Dr. M. Watiuliah, Assistant Govern- 
ment Advocate, for the Crown. 

' JUDGMENT.—This is an application 
of three men on the revisional side of the 
Oourt asking that an order under s. 110 of 
the Oode of Oriminal Procedure for filing 
security be set aside, There are no less than 
eleven grounds in the application for 
revision, of which some five have been 
argued before this Court. opp 
.. it has already been held by the single 
Judge who referred this case to the present 
Bench that there is no force in the first 
ground that the applicants had no notice 
under s. 112 before they were arrested. We 
agree that the terms of s.113 were fully 
complied with and ‘that no notice before 
arrest is necessary. 

‘Next, it is urged thatthe applicants were 
not given the substance of the information 
against them in accordance with the terms 
of s. 112. We  haveno hesitation in 
agreeing with the decision in Emperor v. 
Ram Ghulam (1) in which it was held 
that it is sufficientif that portion of the 
Glause of s..11U which is applicable 
to. the particular case is specified in 
the notice that is given. To this we would 
further add that where the particular clause 
refers to two or more Offences, the parti- 
cular offence or offences which is apprepri- 
ate to the particular case should also be 
mentioned in the notice, This applies more 
particularly to el. (d). It is unnecessary to 
repeat the arguments in the case to which- 
we have referred. But we would note, if the 
principle which we have approved be not 
accepted, the utter impossibility of drawing 
the line at any place or of offering the 
Magistrates any guiding principle which 
would assist them in‘ determining how much 
information is to be given. We may state a 
specific example. The evidence in this type 
of case generally consists of something like 
the evidence of twenty witnesses, who are 
expected to speak each of them possibly to 
a separate incident, sometimes one witness 
being supported by the evidence of another. - 
Is'the information to give the substance of 
the evidence that one witness is likely to 
give, or two witnesses or three witnesses, or 


. (1)'.103 Ind. Cas. 792;- 2-Luck. 157; 28 Or. Le J. 744; 
A: LR. 1927 Oudh-306:8 A, I..Or. B. 394. . 
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. 122 Or; 8A, I. Or. R. 183; 
-1927 All. 649; 50. A, 71. - 
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where is the detailing of the information to: . 
stop? It is manifest that it would not be of 
any value for the purposes,of giving notice 
of the evidence of the twentieth witness to 


_give even in full the evidence that the 
- earlier nineteen witnesses were going to 


give. This practical difficulty only supports 
the view that it-is sufficient if the particular 
clause of the charge, or where there are 
moré than one offence named in a charge,: 
the particular offence or offences, is given in 
the notice. In the trial of an ordinary | 
summons or warrant case before a Magistrate 
an accused person is not. entitled,. before he 
appears in Court, to any information as to 
what detailed evidence the prosecution is 
going tolead. What wehave said on this 
point refers, of course, only to 4.3110 and has 
not necessarily any bearing on ss. 107-109. 
The next point taken was that s. 256 of 
Ohap. KAT of the Code of Criminal Proeedure 
ig applicable to inquiry into’.cases under 
s. 110. One of the members of this present 
Bench in Tirlok v. Emperor (2) has already 
held that the terms of s. 256 are applicable 
so far as practicable. This is in accordance 
with s. 117 (2) of the Gode ‚of Criminal 
Procedure, and weses no reason to -hold 
otherwise. It is contended for the appli- 
cants that the accused were not asked to 
state whether they wished to cross-examine 
or not. Counsel was not prepared to suggest 
that there was the smallest possibility of 


‘there having been any prejudice to the 


accused from their not having been ‘so 
asked, and this is manifest when Counsel 
was asked whether they were represented 
or not, and he had to reply in the affirmative, 
There is no force in this contention and it ' 
need never have been raised, 
Next, it is contended that s.110-proceed- 
ings cannot be instituted or at least are 
inappropriate where there is an allegation 
on behalf of the prosecution that the.accused 
have committed a substantive offence under 
the Indian Penal Code. This again is-wholly 
untenable, and is based on a entire mis- 
appreciation of the principles: properly 
applicable. There is not the slightest reason 
whatever why the Police should not instituté 
proceedings under s. 110 despite the fact 
that there may be some reason to. suppose 
that the accused have, committed some 
substantive offence under the Indian Penal 
Code. It is only necessary again to givea 


concrete case. If may be that the -accused is 


suspected in six cases of house-breaking. 
"(2) 104 Ind. Oas. 232: 25 ALL. J.749; L. R.8 A? 
28 Or. -L. J. 792; A. ÈR. 
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The Police may have adequate grounds for 
believing that the accused is really guilty 
of those six cases of house-breaking, but in 
regard to any individual case it may be that 
the evidence would be almost certain to 
prove inadequate fora conviction. It does 
not follow, of course, that such -evidence 
that there is, isnot trustworthy. There is 
manifestly here nothing whatever to prevent 
the Police saying:—“If we institute a case 
of house-breaking it will only involve a 
useless expenditure of time and money. The 
evidence such as we have is trustworthy, 
but it would be inadequate for a conviction 
for the substantive offence”. There is no 
reason for holding that s.110-proceedings 
would beimproperin such a case. It would 
be possible- to multiply the reasons for 
holding that the mere fact that there1s an 
allegation of a substantive offence is no 
obstacle to the using of the evidence, such 
as it is, in regard to the commission of that 
offence in proceedings under s. 110. 
It is, however, desirable to consider the 
earlier decisions of this Court relevant to 
this ground. In 1924 the case of Ram 
. Prasad v. Emperor (3) came before a single 
Judge of this Court. -In that case the notice 
to the applizants was tothe effect that they 
were “habitual dacoits and: belonged to the 
- dangerous gang of Dhaniand Ram Kishan 
dacoits”. The learned Judge of this Court 
said:—“On a reference to s. 110 of the 
Criminal Procedure Code it will be found 
that it does not provide for any person 
being called upon to furnish security on the 
ground that he was by habita dacoit and 
belonged to the gang of a‘ dacoit. It is not 
` for the Courts to find out the motivə for the 
omission, but if it were necessary one could 
| easily be found. Being a member of a gang 

of dacoits isa definite offence defined and 
punishable under the Indian Penal Code 
and it wasifor that reason that under the pre- 
ventive sections, action could not be taken 
for having committed a specific offence”: 

We are unable to agree with the learned 

Judge in the suggestion that he makes 

for the reason of the omission. In our view, 
being a member of a gang of persons asso- 
ciated for the purpose of habitually com- 

‘mitting dacoity does come within the 
purview ofs. 110, and is not excluded 
merely because there is an allegation of 

‘facts pointing to an offence under s. 400 of 
the Indian Penal Code. 
of opinion that where the facts alleged are 
that the-person belongs to a gang of persons 
. (3) 86 Ind. Oas: 282; 23 A. L. J, 18; L. R. 6 A. 45 Or.; 
A. I. R. 1925 All. 250; 26 Or. L, J. 746. . - 
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associated for the purpose of habitually 
committing theft or robbery, and not being. 
a gang of thugs or dacoits, those facts are 
susceptible to proceedings under s. 110. Let 
us suppose the case of a person A being 
accused of being by habit a thief. Similarly . 
and E are each accused of being by 
habit thieves, It is manifest that the accusa- 
tion against each one of these persons could 
be the subject of a separate proceeding 
directed against him individually under 
s. 110, cl. (a). Now, if.we turn to s. 117, 
cl. (5) it says: —“‘Where two or more persons 
have been associated together in the matter 
under inquiry they may be dealt with in 
the same or separate inquiries as the 
Magistrate shall think just”. From this it 
is clear that where two or three or four or 
five or more persons are accused of being 
associated together, or, in other words, 
forming a gang, for the purpose of habitual~ 
ly committing thefts, the Legislature has 
contemplated that those facts may be the 
subject of a case under s, 110, otherwise 
there is no meaning in the two clauses read 
together, This is sufficient to show that the 
state of facts we have named does come both 
within s 401 of the Indian Penal Oode and 
s. 110 of the Oode of Criminal Procedure, 
Nor is there any statutory provision forbid- 
ding the application of s. 110 to facts which 
happen to come also within s. 401 of the 
Indian Penal Code. 
Nor do we consider that as‘a matter of 
policy or convenience or justice it is even 
desirable to hold that where the facts come 
within either section, it should follow that 
only the section of the Penal Code should 
be applied, and that there must be a regu- 
lar trial for the substantive offence. Let us 
consider the distinction between the two 
sections. Where a charge in the full sense 
of the term is laid under.a section specify- | 
ing a.substantive offence such as s. 401 of 
the Indian Penal Code, the evidence and the ` 
only evidence which can be led. is that of’ 
persons who saw -acts or heardjwords,: etc, 
with their own eyes and ears. On the other 
hand, evidence whichis admissible under 
8.110 of the Code of Oriminal Procedure 
includes evidence of “general repute”. 
Manifestly, therefore, evidence which might 
be insufficient for a conviction under s. 401 
of the Indian Penal Code, punishable ~ 
directly with imprisonment, may, though the 
facts to be proved are identically the same 
with the facts to be proved upon a case 
under s. 110 of the Code of Criminal Proce. 
dure, be sufficient fora conviction under 


- B,1100f the Code of Criminal Procedure, 


, 18410, 1080 


involving merely in the first’ place furnish 
ing of security, for further ‘evidence to 
support the : prosecution, e, g, that of 
“general repute”, is admissible, where the 
lesser consequences follows, of a nature 
which isnot ‘admissible where the graver 
consequence follows. We are, therefore, of 
opinion that it is not illegal to institute 
proceedings under s.110 merely because 
the facts alleged would, if proved, establish 
an offence under 8.401 of the Indian Penal 
Code. Nor is it necessarily improper to 
-institute such proceedings. A . case under 
‘g. 401 of the Indian Penal Code which might 
necessarily fail for want of the essential 


evidence might well and properly result in ` 


a conviction under s.110 of the Gode of 
Criminal Procedure. `The same reasoning 
will, mutatis mutandis, apply to s. 400 of tne 
Indian Penal Code and s. 110 of the Code of 
Oriminal Procedure. Wedo not think it 
necessary to enter into speculation as to the 
reason for mentioning theft and robbery in 
5. 110 and not mentioning dacoity, We 
have stated why wedo not agree” with the 
reason given by the learned Judge in the 
case to which we have referred. 

"We have also been referred tothe decision 
of one of us sitting with another Judge 


reported as Budhan v..Hmperor (4) in the 


year 1925. That case- was referred to a 
Bench of two Judges by a single Judge who 
did not, as we have said we do not, agree 
with the proposition laid down in the case 
of Ram Prasad v. Emperor (3) which we have 
just discussed. In Budhan v. Emperor (4), 
however, the Bench held that the case of 
Ram Prasad v. Emperor (3) was distinguish- 
able, and, therefore, cannot be interpreted as 
having overruled Ram Prasad v. Emperor 
(3) on the point which we are now consider- 
ing, Finally there is the case of Ram Rup 
Bhar v. Emperor (5). That case naturally 
followed the decision in Ram Prasad v. 
Emperor (3) which was correctly noted as 
not having been overruled in Budhan v. 
Emperor (4). As our present decision 
overrules Ram Prasad v. Emperor (38), it 
` follows thatit also overrules Ram Rup Bhar 


v. Emperor (5), 
_The application is dismissed. 
á. Application dismissed, 


(4) 88 Ind. Cas. 362; 23 A. L. J. 507; L. R 6 A. 129 
Cr.; 26 Or. b. J. 1130; ALR. 1925 All. 694; 47 A. 
733, 

(5) 119 Ind. Cas. 511; Gee A.L. J, 981; AT. R. 
1999 All, 813; 30 Cr. Ls . 1086; Ind. ‘Rul. (1929) All, 
1067. 
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ALLAHABAD HIGH COURT. | 


. Execorion Szoonp Civin APPEaL No, 1979 


oF 1928, ; 
December 20, 1929, 
` Present :—Mr. Justice Dalal. 
_ Lala GOBARDHAN DAS—Jopemsnr- 
Daptoz—APPELLANT 
versus 
DAU DAYAL Dacuie: HoLDEg— 
RESPONDANT. 

Civil Procedure Code (Act V of 1908), s. 48—Limi- 
tation Act (IX of 1908), Sch. I, Art. 175—Application 
for execution of decree— Agreement by judgment-debt- 
or to pay within certain time—Fatlure to pay—Sub- 
sequent application after twelve years—Limitation— 
‘Fraud —Continuation of previous application. 

A decree was passed in 1915. In 1923, the decree- 
holder,applied for execution by arrest of the judgment- 
debtor, On the 23rd August, 1923,jthe judgment- 
debtor agreed to pay by certain instalments before 
15th January, 1928. The judgment- debtor failed to 
pay and on the 16th January, 1928, that is more than 
12 years after the decree, the decree-holder applied 
for execution of the decree by attachment: 

Held, (1) thatthe application of the 16th January, 
1928, was not a continuation of the prior application 
of the 23rd August, 1923; [p. 44, col. 1.) 

. Har Sarup v. Balgobind (1), followed. 

Sant Lal v. Sri Newas Das (2), distinguished. 

(2) that there was no subsequent order’of the Court 
within the meaning of ol. (1) (b) of s. 48, Civil Proce- 
dure Code; [ibid.] 

(3) that the conduct of the decree-holder, however, 
amounted to fraud within the meaning ofcl. (2) (a) 
of s. 48, Civil Procedure Code, and the application’ was 
not barred. [p. 44, col. 2; p.45, col. 1.] 

A subsequent order for payment by instalments of 
money payable undera decree can be passed only - 
within six months of the passing of the decree under 
‘Art. 175 of Sch. I ofthe Limitation Act. [p. 44,cols. 
2.) 

: sein v. Mahabir Dube (8) and Shuja-ul-Mulk 
Bahadur v. Umir-ul Umra Bahadur (5), followed. 

; Apte v. Tirmal Hanwant Savnur (4), dissented 
Tom. 

The word “fraud” ins. 48, cl. 2 (a), Oivil Proce-’ 
dure Code, should not be interpreted in a narrow 
sense. Any action of the judgment-debtor which 
puts off the decree-holder from executing his decree 
at onee should be taken as fraud if the result thereof 
is to bar the execution of the decree under the twelve 
years’ rule. [p. 44, col. 2.] 

Lalita Prasad v. Suraj Kumar (6), followed. 

Execution second appeal -from a decree 
of the District Judge, Bareilly, dated the 
17th of November, 1928. 

Mr. G. 5. Pathak, for the Appellant. 

Mr. S. B.J ohari, for the Respondent, 


JUDGMENT.—A _ Revenue Oourt 
decree was passed on the lOth of Febru- 
ary, 1915, The decree-holder applied for 
execution admittedly within time by reason 
of his.previous application of 21st March, 
1923, for the arrest of the judgment-debtor 
in execution’ of the decree. There was no 
arrest. On 29th August, 1923, the par- 
ties applied to the execution Court to 
register an agreement between them that . 
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the judgment-debtor would pay.the decretal 
amount by certain instalments payable on 
certain dates. For the purposes of the 
present case’ the only date worth noting is 
that of 15th of January,.1928, when the 
judgment-déebtor agreed to pay the , bal- 
ance. The balance not having been paid 
on that date the decree-holder applied on 
16th January, 1928, for recovery of the 
balance by attachment of property. On 
that date the application was beyond twelve 
-years from the date sof the decree and 
‘came within the bar of s.48of the Code 
‘of Civil Procedure from the date of the 
decree sought to be executed unless that 
-bar was escaped by the date ofa subse- 
quent order of the Court or by reason of 
any fraud of the judgment-debtor. The 
learned Judge of the lower Appellate Court 
held that the application of 15th January, 
‘1928, was one in continuation of the ap- 
plication of 21st March, 1923, and that, 
‘therefore, the-bar under s. 48 did not arise. 
This view is in conflict with definite 
ruling of this Court reported as Har Sarup 
V. Balgobind: (1). It isa single- Judge,deci- 
gion, There is; however, no ruling of this 
Court to the contrary, nor is any ruling 
-in conflict’ of any other Court produced. 
‘The learned Counsel for the respondent 
quoted Sant Lal y. Sri Newas Das (2). The 
-general principles. were laid down there 
that the question whether an application 
‘for ‘execution of a decree is a new applica- 
tion or-a revival or Gontinuation of an old 
one is -a simple question of fact and it 
is algo-a question of substance and not of 
form. “Though a question of fact, when 
the decision of the lower -Court-is in çon- 


flict with the decision of this Court such. 


a` decision of fact cannot be accepted. As 
to the matter of substance, the difference 
is not only in form but. also in substance 
because what the decree-holder desired in 
1923 was arrest, while at present he desires 
the execution by attachment. Secondly, 
in the previous. application reference was 
meade to the original decrees of 1915, while 
in the present application reliance isplaced 
on a subsequent agreement between the 
parties of 29th August, 1923. 

Goming now to the provisions of s 48 
of the Civil Procedure Code the bar is 
not saved by the provisions of cl. (1) (b) 
because there was no subsequent order 
of the, Court. A subsequent order can be 


passed only within six months of the pass- 


ing of thé decree under Art. 175 of the 


. (1) 18 A. 9; A. ;W. N. (1895) 133. 
_ (2) 32 Ind, Oaa. 1095, l 


GOBARDHAN DAS V. BAT DAYAL, 


124 1.0. 1930 


Limitation Act. It seems to me that the ` 
words “subsequent order” refer to the 
particular order permitted to be passed 
for instalment under O, XX, r, 11 (2).A 
Bench of two Judges have held accord- 
ingly in the case of Juruwan v. Mahabir 
Dube (3). Thia ruling has been specifically 
dissented from by the Bombay. High Oourt 
in the case of Apte v. Tirmal Hanwant 
Savnur (4). With allrespect, the Bench of 
that Court appears to have overlooked the 
provisions of the Limitation Act, Art. 175. 
A subsequent order for payment by instal- 
ments can be passed by the Court which 
gave the decree within six months and 


- not after. If the Legislature had desired 


that the Court may be permitted to pass 
& subsequent order in modification of its 
decree at any time whatever to: make the 
money decreed payable in instalments, no 
such limitation as is provided in Art. 175 
would have been laid down. The.view of 
this Court appears to have been accepted 
by the Madras High Oourt in 
Shuja-uleMulk Bahadur v., Umir-ul-Umra 


Bahdur (5). 


In my opinion, however, this considera- 
tion does not exhaust the matter in issue. 
The learned Judge of the lower Appellate 
Court has rightly referred to the ruling 
of this Court in Lalta Prasad v. Suraj 
Kumar (6). The circumstances of the pre- 
sent case are such that, in my opinion, 
the decree-holder is entitled to a cessa- 
tion of the period of limitation on the 
ground of fraud. As pointed out by 
Walsh, J., in the ruling just quoted the 
word “fraud” in s, 48, cl. 2 (a) should not. 
be interpreted in a narrow sense. Any 
action of the judgmeni-debtor which puts 
off the decree-holder from executing his 
decree at once should be taken as fraud 
if the result thereof is to bar the execution 
of the decree under the twelve years’ rule. 
In the present case the judgment-debtor 
made a certain promise in August, 1923, 
which led the decree-holder to hold his 
hand and not to exeeute his decree until 
after the 15th of January of 1928 By- 
making such an agreement he derived 
an advantage and when he is not prepar- 
ed- to fall the agreement his conduct 
amounted to fraud., For this reason, I hold 


(3) 44 Ind.-Oas. 24; 40 A. 198; 16 A. L. J. 71. 

(4) 88 Ind. Cas. 949;.49 B. 695; 27 Bom. L. R: 901; A. . 
1. R.1925 Bom: 503. AMBAH i 

(5) 91 Ind. Cas. 597; 48 M. 846; 49 M.: L. J. 498; A. I. 
R. 1928 Mad. 20; (1926) M. W. N. 213. © 

(6) 65 Ind. Oas. 877; 20 A. L, J, 185; 44 A. 319; A, DT ` 
R. 1922 Al. 145, 
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that the application for -execution dated 
16th January, 1928, was within limitation. 
It -may be noted that the decree-holder 
has -taken prompt steps and come to Court 
the very day after thefailure of the judg- 
ment-debtor’s promise. í 

‚For this reason, 1 dismiss this appeal but 
make no order as to costs. ; 

A Appeal dismissed. .: 

t 
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“ALLAHABAD HIGH COURT. 
URIMINAL Arrear No. 561 oF 1929. 
i ' Beptember 9, 1929, 
' Present:—Mr, Justice Young and Mr. 
5 . ` Justice Sen. 
EMPEROR—Pkrcsrovtor 


` VETSUS 

, BINDESHWARI SINGH—Acovsev., 

Criminal trial—False defence of conspiracy be- 
tweén Police and Crown wiinesses—Aggravation of 
offence—Sentence—Hvidence—W itness related to party 
—Value of evidence, 


A false defence of conspiracy between the Police, 


and Orown witnesses to harass the accused has a 
tendency -to aggravate the offence and’ ig e factor 
MAEN may affect the question of sentence. [p. 46, 
col: 1, 

The fact that a witness is related to e party is not 
æ seund reason for discrediting his evidence but is 
a good ground fer scrutiny. libid.i 

Criminal Appeal by the Local. Govern- 
ment, from an order of the Sessions J udge, 
Azamgarh, dated the 18th of April, 1929. 

Mr. U. S. Bajpai, Government Adyo- 
cate, for the Crown. : 

Mr. Nekal Chand, for the Accused. 

JUDGMENT.—Bindeshwari Sin gh 
was convicted by a Magistrate of the First 
Ojass under s. 384 of the Indian Penal Code 
for having extorted Rs.10 from one Balle 
Halwai by holding out threatsto him of 
physical injury and of the institution of 


legal proceedings charging him with the- 


commission of- a criminal offence. The 
learned Magistrate gavehim the sentence 
of one year's rigorous iniprisonment and a 
fine of Rs. 100. f 

The learned Sessions Judge reversed the 
decision of the trial Court and directed the 
acquittal of Bindeshwari Singh. 

The Local Government has filed an 
appeal to this Court. Ee 

Thê complaint which gave rise to there 
proceedings was instituted by one Balle 
Halwai of Deogaon on the, 29th of August, 
1928. The story for the Crown is shortly 
this:—Bindeshwari Singh purchased puris 
and’ sweets from the shop 


i 
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and owed him Rs. 10: A démand was made 


for the money. Bindeshwari Singh took 
offencs at this and told Balle “I shall set. 


you right. Ishall get a falsecase brought 
against you and shali cause you to be sent to 
jail.” On the 30th. of March, 1926, one 
Jamna Prasad filed a complaint against 
Balle, his wife Musammat Kishen Dei and 


‘Ganga Barnwar under s. 498, Indian Penal 
` Code in the Court-of a Special Magistrate of 


Deokali, in the District of Ghazipur. The 
allegation was that Musammat Kishen Dei 
was the wife of Jamna Prasad and that 
Balle and Ganga Barnwar had taken or 
enticed away the wife with intent that she 
may have illicit intercourse with them. 
Summonses were issued but-could not be 
served. Warrants were applied for -and 
were duly executed and the 15th of May, 
1926, was the date fixed for the hearing of 
thecomplaint. On that date the complain- 
ant did not appear in. Oourtand the com- 
plaint was dismissed. ~ 

In the meantime, on some date, between 
the 8th of May and the 15th of May, 1926; 
Bindeshwari Singh came to the shop of 
Balle Halwai and told him that it was now. 
time for him to realise the insecurity of his 
position, as a complaint under s. 498 had 
already been launched against him and 
the only thing which remained to be done 
was to press the complaint and send Balle 
Halwai to Jail. Bindeshwari Singh told 
Balle that if he was anxious to enjoy his 
liberty, he ought to pay him- Rs, 50, A 
settlement was arrived at for a sum . of 
Rs, 10 and Baile paid Rs. 10 to Bindeshwari 
Singh. .The above is proved from the 
evidence of Balle and is supported by the 
depositions of Misri Halwai, . Bishnath. 
Kalwar, Jattan and Kundar Kandu. a 

There is also- very. strong corroboration 
of this evidence inthe fact that the com- 
plaint of Jamma Prasad came to nothing, 
as the complainant allowed the complaint.to 
go by default, ; f 

Balle Halwaiis the complainant in this 
case and his statement ought to be carefully 
scrutinised. The complaint had been 
instituted after a very long time, Balle 
may be presumed to havea natural : par- 


tiality in favour ofshis’own complaint. The. 


unusual delay in the | institution of the 
complaint had got to be explained. f 

Balle had been subjected to a lengthy 
cross-examination and has not broken 
down in theleast. His statement is clear 
and consistent. Thedelay in the institu- 


-tion ofthe complaint: has been accounted 
of Balle Halwai . 


for.’ Bindeshwari Singh isa bully and evi: 
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dently the complainant was afraid of him. 
ft was not till proceedings were initiated 
against Bindeshwari Singh under s, 110, 
Oriminal Procedure Code, that Balle could 
venture to come forward against such a 
formidable opponent. ` 

The statement of Misri Halwai has been 
rejected by the Court below upon. the 

| ground that he was the brother of Mahabir, 

who filed the complaint inthe connected 
case, That is not asound reason for dis- 
crediting “the statement, butit ought to 
have been a good ground for scrutiny. It 
does not appear that any portion of the 
statement of Misri is intrinsically improba- 
ble, nor does his statement conflict with the 
statement of Balle or those of other wit- 
nesses for the prosecution. We are of 
opinion that the learned Sessions Judge 
has discredited the statement of Misri upon 
grounds flimsy and insufficient. 

No reason whatsoever has been assigned 
for not accepting the statements of Bish- 
nath, Jattan and Kundar who appear to be 
thoroughtly independent witnesses. We 
are not surprised bearing in mind the 
character of Bindeshwari Singh that the 
demand was made at a public place in 
broad day-light and in the presence of 
many witnesses. Bindeshwari Singh believed 
that he was the master of the situation and 
wasrunning no risks, 

` We consider that on the evidence for the 
prosecution the case against Bindeshwari 
Singh has been clearly established. 
- The defence in this case is exactly the 
game as was put up in the connected case 
of Mahabir. There is no evidence to 
support this defence. It has not been made 
out that Rai Sahib Dindayal Sahu had 
engineered this case to satisfy his malice 
against Bindeshwari Singh. The case set up 
by the defence is that there was a wide- 
spread conspiracy and thatthe Police and 
the District Authorities had madecommon 
cause with Rai Sahib Dindayal. This 
defence was absolutely false and baseless. 

-In a great majority of cases, the plea 
urged in defence is the stereotyped plea of 
enmity. The plea is characterised by a 
wanton! disregard of truth and in spite of 
laborious attempts, no malice is established 
between the accused and the Orown wit- 
nesses including the complainant. It 
ought to be generally known that a false 
defence of this character has a tendency to 


aggravate the offence and isa factor which. 


may affect the question of sentence. 
. Three witnesses were examined for the 
defence, of those Munshi Ramanand Lal 
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and Babi Swami Nath Singh had appeared 
as witnesses for Bindeshwari Singh in the 
connected case. They say no more than this 
that there was a contest between Raghuraj - 
“Bali Sahu, nephew of Sahu Dindayal and 
certain other persons for a seat in -the 
District Board of Azamgarh, They do not 
state that there is an enmity between 
Bindeshwari Singh and Sahu Dindayal. The 
third witness Babu Sham Narain Singh is a - 
Mukhtar and member of District Board. 
He states that4 or 5 months ago when he 
was sitting inthe Bar Library at about 11 
A.M. he was called by Bindeshwari Singh 
who told him thatthe Police Darogha was 
getting a complaint written against him 
by Balie Halwai.’ He did not go near them 
but he saw Balle and Darogha together 
when the complaint was being written. 
We do not believe a word of this. and we 
are of opinion that this witness is not only 

false but radiates falsehoods, Ng. 

The judgment under appeal appears to 
us to be extremely unsatisfactory. We are. 
sorry to note that the findings of the learned. 
Judge in this and the connected case—. 
Oriminal Appeal No. 560 of, 1929—are 
against the weight of evidence and no. 
serious attempt has been made to. meet the. 
excellent reasons given by the primary. 
Oourt. - - 

‘In the result, we allow the'appeal, set- 
aside the order of the Sessions Judge dated ` 
18th of April,1929, and convict Bindeshwari. 
Singh under s. 384, Indian Penal Code. We 
maintain the sentence of fine passed by 
the trial Court and sentence him to two 
years’ rigorous imprisonment. The sen- 
tences in the two cases are to run con- 
secutively. Bindeshwari Singh must sur-. 
render to his bail. The complainant ought 
to be paid Rs. 50 out of the fine;if realised. 
If the fine is not recovered from Bindesh- 
wari Singh, he must undergo three months’. 
rigorous imprisonment in addition. 

A. Appeal. allowed. 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 429 oF 1929. 
September 4, 1929. - 
Present :—Mr. Justice Young end 
Mr. Justice Sen. 
EMPEROR—Prostcotor 
versus 

j MALIKU— AcoUvsEP. : x 
U.P. Excise Act (IV of 1910),s. 60—U. P. Gov- 
ernment Circular No, 319-XIII-5ã. of 1928—Ezxcise 
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offences—Sentence—Substantial term of imprisonment 
should be imposed, 

Excise offences are widely prevalent in the United 
Provinces and the actual illicit distiller or trafficker, 
when detected, should be sentenced toa substantial 
term of imprisonment. 

[Their Lordships enhanced the sentence in this case. | 


Oriminal reference made by the District 
a eres Agra, dated the 4th of June, 

Dr. M. Waliullah, Assistant Government 
Advocate, for the Crown. 
. JUDGMENT.—Maiku Kahar has been 
convicted by Mr. 8. M. Ahmed, Excise 
Magistrate of Agra, under s. 60 of the 
Excise Act and has been sentenced to a 
fine of Rs. 50. The District Magistrate of 
Agra has through the: Sessions Judge 
referred the case to this Oourt “for ex- 
amination and enhancement of sentence if 
thought proper”. ' 

Mr. Sheodan Lal, an Excise Inspector, 
. raided the house of Maiku Kahar which is 
situated in Sadar Bazar of the city of Agra. 
Maiku was caught in the act of distilling 
liquor. A large quantity of illicit liquor 
and a complete paraphernalia of instruments 
for manufacture of illicit liquor was dis- 
covered in his house, Maiku was put on 
his; trial and he made.no pretence of inno- 
cence. He pleaded guilty. The Excise 
Magistrate considered that he had properly 
diecharged his function as a Magistrate by 
sentencing Maiku to a fine of Rs. 50.- 

Excise cases are not easy to detect and 
are'difficult to prove. The distiller, not 
unoften, prepares liquor for purposes of 
traffic. The game is a profitable one, 
Tllicit distillation of liquor does not only 
mean a loss of revenue to the Government 
but is aserious menace to the health and 
the'moral well being of the community. 
The Local Government, by its letter 
No.: 579 XIII55 dated the 21st of 
December, 1928, had accentuated the fact 
that the crime was widely prevalent and 
that the actual distiller or trafficker should 
be sentenced to a substanial term of 
imprisonment. Under the Act, the 


maximum punishment, in the case of first - 


offender, is one year’s rigorous imprison- 
ment and a fine of Rs. 1,000. . 


} 

The explanation given by the Excise 
Magistrate is ridiculous. He says: “I had 
been Excise Magistrate of Allahabad for 
over a year and I had to do, no other work 
than excise, as the work is so heavy there. 
The’ present Excise Commissioner had been 
Excise Inspector under me there and he 
knows well thatin all such cases Rs, 50 was 
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considered proper punishment, I decided 
at least some hundred such and more 


gerious cases with fine but the Excise 
Department there never ¢ onsidered the 
punishment inadequate”. 

It is dificult to understand the above 
statement together with its implications. 
Are we to take it that this Magistrate has 
ignored and pigeon-holed ‘the Government 
notification which we have alluded to above? 
Does the Magistrate claim a right to inflict 
a sentence of fine in all cases because he has 
done so in hundred ‘other cases—some of 
which were more serious—without any re- 
gard to the nature of facts, upon which each 
‘and every case had to be decided? The 
Magistrate would have been well-advised 
not to bring in the aid of prescription in his 
favour. It isan elementary proposition- in 
Criminal. Jurisprudence that sentence in. 
each case should ‘be proportionate to the 
nature and gravity of the crime. — < 
_ The learned Magistrate submits that a 
fine of-Rs. 50 for a man of no means and 
status is ‘quite adequate punishment’. It 
is worthy of note that there was nota scrap 
of evidence before the trial Oourt concern- 
ing the meansof Maiku. Granting that the 
financial position of Maiku was not sound 
why was'not the sentence of imprisonment 
passed? : 

There is an insinuation: that’ the Excise 
Inspector was shielding the principal cul- 
prit and that Maiku was playing the second 
fiddle. A Magistrate with any sense of 
responsibility ought to have hesitated and 
paused before making any. insinuation 
against the Excise Inspector which was not 


justified by the evidence on the record. In 
the present case the attack upon the Excise 


Inspector was wholly unwarranted. 

The Magistrate’s grievance is that the 
Excise Inspector has moved in this matter 
and submitted his report for enhancement 
with a view to ‘minimise the blame brought 
against the Excise Inspector in the 
Peoples Herald’. Any publication in the 
Peoples Herald is outside the ‘judicial 


‘record. Here wehave another insinuation 


and nothing to support it. We hold that the 
Excise Inspector in bringing the sentence 
to the notice of the District Authorities had 
done the right and proper thing. The 
sentence is ridiculous. We sentence Maiku 
to six months’ rigorous imprisonment and 
maintain the fne of Rs. 50. | : 
A. Sentence enhanced, 
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| ALLAHABAD HIGH COURT. 
Exeourion Seconp O:vir APPEAL No, 339 
or 1929, 
February 5, 1930. . 
Present:—Justice Sir Barjor Jamshedji ` 
_ Dalal, Kr. 
Kuar LAKSHMIRAJ SINGH 
AND aNoTHER—DeorEn-HoitpErs—. 
APPELLANTS 
a ‘versus 
SHANKAR AND oraers—J UDGMENT-DEBTORS 
bs “-—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 8.151, O. 
KAT, rr. 78, 90—House ‘apart from site, whether im- 
moveable property—Sale in execution—Power of Court 
to-set aside sale—Inherent powers of Courts. 

: A sale of moveable property in execution of a decree 
cannot be setaside under the inherent powers of the 
Oourt ‘even though injustice might have been caused 
to the judgment-debtor on account of an omission or 
the part of--the Court to issue notiee of sale under O. 


_ XXL, r. 66, Civil Procedure Oode. 


“ immoveable. 


. Where a decree for recovery of possession of lanë 
after removal ofa house was passed and the decree- 
holder attached the house'for costs and sold it in exe- 
cution : ; ; i l 

Held, thatthe house was immoveable property 
within 'O. XXI, r. 90, Oivil Proeedure Oode, and the 
sale could be set aside under the said rule. : 

Execution second appeal from a 
decree of the Additional District Judge, 
Aligarh, dated the 19thfof June, 1928. . 

Dr. K.N. Katju, for the Appellants. 

Mr. H. P. Sen, for the Respondents. 


JSUDGMENT.—In my ‘opinion it is 
important to determine in this case 
whether the property sold was moveable or 
The decree-holders had sued 
for.recovery of possession of a. certain plot 
of land by removal of the materials of the 
house of the defendants standing thereon, 
During the pendency of the appeal here the 
defendants judgment-debtors deposited 
costs and rent which had been decreed 
against them. This Court decided in 
favour of the plaintifis whereupon the 
plaintifis-decree-holders applied at one and 
the same time for possession of the land 
and for attachment of the house of tke 
defendants in order to recover costs of the 
first two Courts. No notice was issued as 
the High Oourt decree was passed within 
one year of the application for execution 
and attachment of the house was ordered. 
The house was attached on 14th September, 


` 1927, and on the same day the decree-holders 


applied for sale of the house. When this 
application was filed it was the duty of the 
Court to take actionunder r. 66 of O. XXI 
and issue notice toithe judgment-debtors, No 
such notice was issued and sale was promptly 
ordered and took place on 19th October; 
1927, Kanhaiya Lal purchased the house 
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and. if the house were moveable property 
the same became absolute under r. 78 of 
O. XXI. The lower Appellate Court has 
set aside the salé on some inherent power 
which he says he had unders. 151 of the 
Oode of Civil Procedure.. In my opinion no 
such inherent power exists in contravention 
to a definite direction enjoined by Statute. If 
the house were really moveable property the 
sale would be absolute and no Court could 
set it aside in spite of any injustice that ` 
may be done to the judgment-debtors by 
wrong procedure adopted by the Oourt in 
omitting toissue notice to the judgment- . 
debtors. I hold, however, that the house 
was immoveable property because it had 
not been detached at that time and the 
plaintiffs had not executed this decree for 
recovery of possession of the land by removal 
of the house. If that decree had been 
executed and materials of’ the house ‘had 
been lying onthe ground those materials 
would‘ have been moveable property and 
could have been sold as such, In the 
condition in which the house was at the 
time of the attachment and saleit was 
immoveable property und under r.90. of 
O. XXI, the sale would not become absolute 
automatically. Ifno objection is filed and 


‘an objection is filed and disallowed, the 


Court has to confirm the sale and. 
the sale becomes absolute only on con- 
firmation under r. 92 in the case'of immove- 
able property. The subordinate Oourts 
have, therefore, acted under r. 90 in setting 
aside the sale. They have held that there 
was material irregularity and fraud in pub- 
lishing and conducting the sale. They 
also held that the judgment-debtors have 
sustained substantial injury: by reason of 
such irregularity and fraud. I agree. with 
their opinion. They had not noticed the 
irregularity of omission of the issue ofa 
notice to the judgment-debtors under r. 66. 
That is an additional cause why tha sale 
should be held to be invalid by reason of 
material irregularity in publishing and 
conducting the sale. The decrees of the 
two (subordinate Courts are correct without 
the necessity of the exerciseof any powera 
under s. 151 of the Code of Civil Procedure, 
.I dismiss both the appeal and the 
application for revision with cọsts. 


a. Appeal and application dismissed, 


me aga wa, 


. |invalid condition, 
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MADRAS HIGH COURT. 
SECOND O1vit APPEaL No. 1605 oF 1926. 

December '5, 1929. 
Present:—Mr, Justice Kumaraswami 
: Sastri. . 3 
ALIMAMMA— APPELLANT 
© versus i 
AMADE BEARI AND OTHERS— 
i RESPONDENTS. 


: Muhammadan Law—Gift to female to be enjoyed ` 
„n according to female descent—Male descendants, right 
: of, to succession. ` 


Under the Muhammadan Law, when a gift is made 
subject toa condition which. derogates ‘from the 
completeness of the grant, the condition is void 
and the gift will take effect as -if no condition were 


‘| attached: to it. [p. 50, col. 1. 


] 
| Amjad Khan v. Ashraf Khan (3), explained. 


3 By adeed of gift, a Muhammadan . gave his prop- - 


„ erties to two girls, The deed provided that the donees 
i should not alienate the property and that their, male 
ı descendants and their descendants and the husbands 
! of the female descendants shall have .no reason to 


` claim any manner of right in the property. One of . 


‘the donees died and her husband and her son filed 
a suit ‘for partition : i 
` Held, thatit was really acase of a gift with an 
and the two -sisters took 
‘tanabsolute interest in the property and the plaint- 
‘iffs’ as the heirs of the deceased, were entitled to a 
share in it. [p. 50, col. 2.] 

Second appeal against the decree of the 


‘District Oourt of South Oanara,in A. S, No. . 


‘99 of 1924, 
Mr. B. Sitarama Rao, for the Appellant. , 
Mr. K. V. Adiga, for the Respondents. 


~ JUDGMENT.—This ‘second appeal 
‘turns on theconstruction of Ex. O which 
purportsto be a wakf deed giving certain 
property to two minor girls. The deed, 
‘Ex. O, says that the two girls may. enjoy 
‘the property from generation to genera- 
‘tion according to female descent. Then 
it goes on to state that they should’ per- 
form charities on the anniversary days of 


_ ‘their ancestors in the house situated.in the 


‘bagayet of the land and that they should 
not alienate the property in any manner 
and that’ if any alienation were made, they 
would be void. It concludes that their 
‘male descendants and their descendants 
and the husbands of the female ‘descend- 
“antsshall have no reason to claim any: 
manner.of right in the property. One of 
the donees died and her husband and her 
son who are the plaintifs have filed this 
suit ‘for partition: The defence of the 
defendants was that under the wakf deed, 
the plaintiffs had no right to the property, 
presumably on the ground that the donee’s 
husband and the son were male heirs, 
The written statement affirmed that the 
document was a wakf deed and also raised. 
other defences as regards moveables and 


4 
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other items of property claimed, in the 


. plaint. The District Munsif was of opinion 


that though the deed purports to be a wakf 
deed it was. really a.deed of gift. The 


. District Judge also was of that opinion. 


He says: “Æx. C is described as a wakf 
deed but itis really a giftdeed in favour 
of thetwo sisters. That. the two sisters 
were required to perform dana dharma, etc., 
does not in any way show that they were 
not given absolute right in the properties. 
The provision in Ex, O that the properties 
were to descend only in the female line is 
certainly opposed to the rule of Muham- 
madan Law and is, therefore, invalid”. 

“It is clear from the documentary evi- 
dence that the two‘sisters had absolute 
interest in the plaint. property and that 
_the.plaintifis asthe heirs of the deceased 
Athiyamma are entitled to a share in it,” 
Although in the lower Court no question 
was raised as to the plaintifis not being 
entitled to anything, even assuming that 
it is a deed of gift, it is contended before me 
that the plaintiffs would have no title be- 
cause the provisionin the deed of gift that 
the property should descend only in the 


female line is invalid and that because of 


the restrictions.in regard to alienation, they ` 


“were only entitled to life-interest at best. 


Reliance. is placed on Dasa, Naicken v. 
Pulikalath Kunha Ahamadkoya (1) and it is 
argued that the whole ` transaction ‘is in- 
“valid which, if pressed, would cut at the root 
-f both the plaintifi’s and the defendant's 
title. Reference is made to Madura Hindu 
‘Permanent Fund, Ltd, v, Kamakshi Ammal 
(2) assuggesting that at least the donees 
will have a life-interest in the property 
and on the death of one of the ‘donees the 
other would get the ‘property. ` Reference 
has been made to Amjad Khan v. Ashraf 
Khan (8) and it is argued that the heirs of 
‘one of the donees under adeed which con- 
tains invalid claims as to the remainder 
would get-only a life-estate. It is argued 
-that this last decision is on the point, It has 
-been decided in numerous cases that where 
a gift is made by a Muhammadan of a life- 
estate with remainder to another person 
‘the donee takes the property absolutely, 
“the further conditions being treated as void, 
‘I may-réfer to the decision in Meeranjani 
(1) 93 Ind.Cas. 5;-24:L. W. 281; A.I. R, 1926 : Mad. 
648; 51 M. L. J. 69. ; 

(2) 94 Ind. Cas. 487; 50M. Is. J. 355; (1926) M. W. 
N. 137; A. I. R. 1926‘ Mad; 492.. . - 

(3) 116 Ind. Oas. 405; A. 1) R.:1928 p P. 05149; 6 0. 
W. N. 483; 33 O. W. N. 153;-Ind. Rul. (1929) ‘P..0..189; ` 
31 Bom. L. R., 809;7 (19297-A. L. J. 571; 30i L. Wi, 91; 
57 M. L, J. 439; 4 Lusk, 305; 561. A, 213 (P.O), 


v 
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Rowther v, Karupatht Nagur Meera Lubbat 
Rowther (4) where all the authorities are 
collected. The learned Judges observed ; 
“The life estate is granted to Ismail Ammal 
in consideration of the Mahar and share 


< due to her according to Muhammadan Law 
and the- remainder is granted to Nagore 


Méerama, in consideration -of the share due 


-~to him and the release of his rights to a 


share in the other properties belonging to 
the donor. The conveyance of an interest 
in remainder or interests in future has been 
frequently held to be invalid according to 
Muhammadan Law. Where a life-estate 
“is given with remainder to another person, 
. the donee of the life-estate takes the pro- 
perty absolutely’. The learned Judges 
‘referred to Casam “Ally Jairajbhoy Peer- 
bhoy v. Sir Currimbhoy Ebrahim (5),Mahom- 
ed Ebrahim Haji Gulam v. Abdul Latif 
“Haji Mahomed (6), Abdul Karim Khan v. 
-Abdul Qayum Khan (7), Mohamed Shah v, 

Oficial Trustee of Bengal (8), Humeeda v, 
“Budhu (9) and Abdul Gafur v. Nizamudin 
(10). Mullain*his book on the Principles 
of Muhammadan Law states’ thue:— 

. “When a gift is made subject toa condi- 
tion which derogates from the completeness 
of the grant, the condition is void and the 
gift will take effect as if no condition were 
attached to it”, 


“He gives the following illustration:— 
“A makes a gift ofa house to B during 


` the lite of B. The condition that B shail: 


- have the house for life is void and he takes 
an-absolute interést in the- property as if no 
condition were attached tothe gift’. He 
‘also réfers to Hedaya page 485 which states 

“a giit for life is nothing but a gift and a 


- condition and the condition is invalid.’ 


He also refers to Hedaya page 488 which 
states “Under the Hanafi Law a grantee of 
a life-estate takes an absolute estate.” 

Similarview is taken by Tyabjiin his book 
‘oh Principles on Muhammadan Law. In 
para. 444 the learned author states: “Ac- 
cording to Hanafi Law, where a person 
purports to make a ‘hiba’ and to restrict 
. the donee’s rights in the subject of ‘hiba 
fok his life (or for any other limited period) 
. the donee takes an absolute estate, and the 
“subject of ‘hiba’ devolves upon the heirs of 


18 Ind. Oas. sates SAM, L. J. 258; (1913) M. W. N' 


sen MÀL. T. 


(5) 12 Ind. Gis. A 13. {Bom. L. R. 717; 36 B. 
4. 


- (6) 17 bid. Qas. 689; 14 Bom, L. R. 987; 43 B. 447. 
` (7328 Al, 342; A. W. N. (1906) 25; 3A. L 3.131, - 
2 (82 Indi Oas. Rt n 0, 431. 
(9:17 W.R. 525 (P. O.). 
AD) AB 15 + A. 170; 6 Sar. P. O.J. 238 (P, 0). 
a) wee? you 
Foe 
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the dones after his'death.” He then refers 
to cases on the subject. ` ` i 

It isargued by Mr. Sitarama Rao the 
learned Advocate for the appellant that the 
decision in Amjad Khan v. Ashruf Khan 
13) reverses the current of the authority. 
In that case it was held that there was an ` 
express clause giving the remainder to the 
aeirs of the donor on the death of the donee 
and not merely a case of an-invalid limita- 


_tion being added. Possibly on that ground 


that decision may bedistinguished. Their 
Lordships also held that there was a 
distinct intention of the donor. thab the 
estate should go tothe heirs of the donor on 
the termination of the life-estate. The. 
question as to whether alife-astate can be 
created under Muhammadan Law was left 
open. In the case referred to in Meeran- 
jani Rowther v. Karupathi Nagur Meera 
Lubbai Rowther (4) andin the other cases,. 
there does not seem to be any such express 
There is merely a condition added. 
There is, of course, a clause about succession 
which is unknown to Muhammadan Law. . 
lam not prepared to hold that the decision - 
in Amjad Khan v. Ashraf Khan (8) over- 
rules the current of the authority in the 
absence of any definite pronouncement by 
the Privy Council. 

Turning to the deed, Ex, O., I doubt very 
much whether the intention of the donors 
was to give only a life-estate though they 
clearly intended to limit the power of the 
donees and to direct the succession in a 
particular way. It-is really a case of a gift 
with an invalid condition as to alienation. 
As I said before, the ground taken by the 
defendants in contesting: the suit was not - 
that the whole document is invalid. They | 
proceeded on the footing that it was a valid 
wakf. The question of invalidity arose 
because of the finding of both the Courts 
below that O is really a deed of gift ‘though | 
in the form of wakf. | 

Under thess circumstances, Ido not think 
though with some hesitation, that I should 
disturb the decree of the lower Oourt aa 
regards the particular items of property in ` 
dispute covered by Ex. C. 

The second appeal fails and is dismiss- 
ed withcosts, 


VN. Y. Appeal dismissed, ` 
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; ' MADRAS HIGH COURT. 
Szconp Orvin APPEAL No, 1 oF 1928, 
November 12, 1929, ` 
Present: —Mr. Justice Anantakrishna 


. Iyer. 
KRISHNASWAMI IYER—APPELLANT 
Versus AA 
NATESA IYER AND ANGOTHER— 


RESPONDENT. 

Contract Act (IX of 1872), s. 89—Appropriation— 
' Advance amount paid by tenant to landlord—Agree- 
| ment to appropriate.to rent of last year of tenancy— 
ek bar of, by Limitation—Appropriation whether 
1 legal. $ 
| ‘When an advance amount is paid bya tenant for. 
a term of years to the landlord-on the stipulation 
'that the same is to be applied towards the 
‘last year’s rent due under the : tenancy, the 
landlord is entitled to appropriate the. same to- 


1 


‘wards the rent due for the instalments due for the: 


| final year, though.a suit for rent due in respect of 
| such .instalments might be barred by limitation. 
: [p. 52, col. 2.4 


i Second appeal against a decree 
, of the Court of the Subordinate Judge of 
'Negapatam, in A. 8. No. 61 of 1926. ` 


Messrs. K. Bashyam Iyenger and R, Vis- 
‘wanath Iyer,for the Appellant. 
‘ Messrs T. V. Muthukrishna Iyer and R. 
‘Vaidhyanatha Iyer, for the Respondents, 


. JUDGMENT.—The plaintiff and the 
defendant are brothers. The plaintiff obtain- 
‘ed a lease for ten yearsfrom the Tirup- 
ipananthal Mutt agreeing to pay rent (partly 
in paddy and partly in money) every year. 
The paddy rent was to be paid in particular 
months, and cash rents in particular months, 
by instalments. A sum of Rs. 1,000 was 
paid as advance tothe Mutt, The plaintiff 
gave the benefit of half the lease to the 
defendant who was to pay one-half of the 
rent due. The defendant had also paid 
Rs. 500 towards the advance as the advance 
of Rs. 1,000 was made from funds belonging 
to plaintiff and defendans, The terms of the 
contract between the parties have to be 
ascertained from Ex. A executed by the 
plaintifito the mutt, and Ex.B executed 
between the plaintiff and the defendant, On 
the allegation that the defendant had not 
paid the rent due for the 9th year of the 
lease (F'asli 1328) the plaintiff filed a prior 
suit, O. 5. No, 2460f 1919, to recover the 
same from the defendant; that claim was 
settled between the parties; but the plaintiff 
files O. 5S. No. 131 of 1923 against the 
defendant to recover the amount due in 
- respect of the tenth or the last year of the 
lease (Fasl 1329) after giving credit to the 
defendant for the sum of Rs. 500, paid as 


- advance as mentioned above. The defendant. 


pleaded payment of 50 kalame of paddy, 


1 4 
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and also claimed feredit ‘to a-bùm- of- Rs. 105 
for reasons mentioned in the written’ state- 
ment. Those pleas were found against him 
by both the lower Courts, and-being ques- 
tions of fact, are concludéd by the said find- 


ing. l 
The defendant .further pleaded tħat' a 
portion of the plaintiffs: claim was -barred 
by limitation. Both the lower- Courts over- 
ruled that contention. That is the main plea 
that has to. be considered in this second 
appeal preferred by the defendant. The 
plaintiff stated that he had paid the Mutt 
and settled accounts with it regarding the © 
lease. i 
The. question arises in this way:—50 
kalams of paddy became payable on 30th 
November, 1919, and a portion of the cash 
rent, namely, Rs. 105 became payable on lst 
December, 1919. The suit was filed on 4th 
April, 1923, i. e., more than three years from 
those dates. The plaintiff's case was two- 
fold:— ` i 
1. That there was an agreement between 
the plaintiff. and the defendant that the 
said paddy and money were paid along with 
the other instalments of paddy and money 
due in March and June, 1920,.and as the 
suit was filed within -three years from the 
‘latter dates.(taking into -account holidays) 
the suit was in time, and: eo Si 
2. That the. plaintiff had -the right t0 ` 
credit the advance amount of Rs. 500 
towards the rent-due, and having credited 
the said advance amount towards the rent . 
duein November and December aforesaid, 
and having only claimed the balance rent 
-in this suit, there was no question of limita- | 


tion.. - : 

The defendant denied -that there was 
any agreement regarding payment of the 
said rents.as alleged by the plaintiff. He 
also denied the plaintifs right to set off the 
same-against the advance. : 

Both the lower Courts -found- asa fact ` 
that the agreement setup by the plaintiff 
was proved. They also held that the plaintiff 
was entitled to appropriate from the advance: 
of Rs, 500 the rent due in November and 
December “1919, They accordingly over- 
ruled the above contentions of the defend- 
ant. j i ' 

In second appeal the learned Advocate 
who appeared for the appellant raised the’ . 
same contentions before me, - : 

I propose to take up the second contention ` 
first. In para. 8 of the learned District’ 
Munsif's judgment he observed as follows:— 
“Even apart from any such agreement, the 
plaintiff is entitled to appropriate the 
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- Rs, 500 advance towards the paddy and 
-cash rent for 1919 due from defendant. This 
-is what has been done in the plaint.” 


‘On appeal, the lower Appeliate Court in. 


:para.8 .of the judgment disposed of the 
contention raised by the defendant in these 
. words: “I -agree with- the lower Oourt: in 
' finding that this agreement to give time 
-Was true and that’ the claim in respect of 
-these-two items is not time-barred. Besides, 
‘the respondent, with whom the appellant 
had deposited an advance amount of Rs. 500 
was perfectly entitled in law and equity 
to appropriate these two: items out of ‘the 
-advance amount in his hands.” It was con- 
tended that the -plaintif was not entitled 
‘to make the appropriation, and certain deci- 
ions were quoted before me to the effect 
‘that the amounts coming into . the creditor's 
hands without reference to the deb- 
tor could. not be appropriated by the 
‘creditor towards the debt due to him. A 
paseage from the judgment of Bosanquet, J., 
in Waller v. Lacy (1) was quoted. There the 
“learned Judge observed as follows:—‘The 
‘doctrine of appropriation cannot apply to 
“the present case, where money has ‘come to 
‘the plaintiff's hands, not by the act of the 
‘deféndant, but by the act ofa third party.” 
Similarly, Coltman J., observed: “All the de- 
‘cisions in which this point has been consider- 
ed have been cases where payments have been 
made by debtors to creditors; andit has been 
‘held that ifthe party making a payment 
‘heglects to direct its application, the right 
‘to appropriate it-devolves on the party by 
whom it is received. But here there was no 
payment. at all by the plaintiff to the 
defendant.” Thejdecision in Waller v. Lacy 
(1) was -to -the «following  effect:—“An 
attorney who has several demands against of 
his client, some of which -are barred by the 
atatute of limitations, has no right to 
appropriatein payment of the demands so 
barred, a sum received by him on account 
of his client for damages received in an 
action.” Section 59 of the Indian Contract 


| Act lsysdown the rule to be applied as 


regards the appropriation of payments, 
‘where a‘ debtor makes a payments to the 
ereditor’. In the case before me, it is clear 
that the amount of Rs. 500 was paid by the 
4, e, for Fasli 1829. -~ 

‘The lower Appellate Court specifically 


., defendant as.advance for thé last year’s rent, 


- finds that ‘the appellant had deposited an 


advance, of Rs. 500 with ‘the respondent’ 
"(1) (1840) 1. Man. & G, 54; 133 EAR, 245 at p, 259: 


“Book N. R. 186; 8 D. P.O. 653; 9° L, J. 0, P. 217; £ 


Jur. 435; 56-R-R. 291., 
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(para. 8 of? its judgment), The present iS 
therefore, not acase where moneys belong- 
ing to the defendant came into the hands 
of the plaintiff without reference to the 
defendant which was the case in Waller v. 
Lacy (1). Here the défendant himself paid 
this advance. That is the finding and the 
circumstances appearing in the case support 
the finding. Therefore, the. decision quoted 


“by the-learnéd Advocate for the appellant 
` does not apply to the present case. When:an 


advance-amount is-paid by the tenant to the 
landlord on a stipulation that the same is 


-to be applied towards the last year's rent 
“due under the tenancy, (that, I think, is the 
‘effect of Exs. A and B), the landlord ‘is 
-entitled-to ‘appropriate the same towards 
‘the rent due for the instalments due for-the 
-final year, though .a suit for rent due: in 


respect of such instalments might-be ‘bar- 


-red by limitation. : The circumstance that 
cat the date of the suit the instalments of 


rent for the final year in respect of which 
the landlord appropriated the advance were 


barred by limitation is no -bar forthe land- . 


lord in doing so.: In the present case the 


‘plaintiff has given credit to the sum of 


Rs. 500 towards the rent due for Fasli 1329 
in October and November 1912, and as the 


sued rent-did not exhaust the'whole of the 


Rs. 500 he has appropriated the remain- 
ing portion of Rs,.500 towards the rent due 


in March and June, 1920, and it is only for 
‘the balance of rent-duefor Fasli 1329 that 
the suit -has been decreed bythe _lower 


Court. I think the, landlord was perfectly 
tight in having “done so, and, therefore, no 
question -of limitation arises in the present 
case. 5 

In this view itis not necessaty to discuss 
the other ground mentioned by the lower 
Courts'in support of their view ‘that ‘the 
claim for rent which ‘fell due in October, 
1919, was not barred by limitation. _ 

The lower Appellate Court found that the 


. time for payment of the’said rent was eX- 


tended by agreement between the parties 
and the said portion‘of the rent was to 
be paid along with the other portion of the 
rent payable-in the months of March and 
June, 1920. It was argued by the Advocate 
for the appellant that mere extension of time 
for payment does not give afresh starting 
point of limitation when the agreement 
-was not in writing but was only an oral’one. 
The provisions of s. 19 of the Limitation 
Act ‘(and in fact the policy of the law) it 
was urged, would be against such a view. 


` 


“: -On:behalf- of the respondent it was argue 


that there was “a iresh “agrasment entered 


4 
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'into'between. the parties: in-. lieu of: the 
original agreement, 

In this connection the. following cases 
were cited in the course of'the argument:— 
iHirada Karibasappa v. Gadigi Muddappa (2), 
'Dagdusa- Tilakchand v. Shamad (3), Amuthu 
iv. Muthayya (4), Bollapragada Ramamurthy 
wi Thammanna Gopayya (5), Marimuthu v. 
|Saminatha Pillai (6), Aiyasami Chetty v. 
Chinnia Nainar (7), Chinnasamt Naidu v. 
iVenkatasami Naidu:(8), Shrinivas v. Raghu- 
inath:(9), Ganga Prasad v. Ram Dyal (10) and 
'Tbrahim Mallick v. Lalit Mohan Roy (13). 

: This raises.a rather interesting, question 

joflaw.as to how far such an agreement 
could besaidto be a new agreement in. 
substitution of the old agreement, and 

‘whether such new. agreement would be. 
|supported by-legal consideration as requir-- 
ied by law. = 

| As I have found that the-appeal should fail. 
‘on the first point discussed by me above, 
‘Ido not think it necessary to discuss the. 
\second question raised by the learned Advo- 
“cate for the appellant. The finding of the: 
‘lower Appellate Court is not.clear whether, 
‘in the present case, there, was only. an. 
extension of time, granted by. consent of 
‘parties, or whether there. was.a fresh con- 


\ 


jtract in substitution of the prior one. The 





jcould not discuss the question of law in. 
the absenc of the necessary findings which. 
‘should form the basis for the, discussion of 
ithe question of law. aaa 

| In these circumstances Ido not propose 
to-discuss this second question. raised by the 
‘learned: Advocate for the appellant. 4 
| AsI have overruled the firat contention 

“Taised in the appeal, it follows, that the., 
"second ‘appeal should fail. 


' Two other minor matters were. discuss-. 
‘ed before me, one relating. to the price.of. 
paddy and the other relating to the rate. 
‘of,interest awarded by, the lower Appellate. 
‘Court. The.former-is. a question of fact; . 
„and though both. the, appellant, and. also.. 





(2). 6 M, H. O, R, 197. 

(3) 8 B. 542. fi 

(4) 16 M. 339. 

(5) 35 Ind. Oas. 575; 40-M. 701 at p. 705; 4 L. W. 48; 
120M. L. T. 129; 31 M, L. J. 231.. . ` 


(6) 21 M. 366. ; 
431; 3L. W. 338. 


rS 


7) 34. Ind. Cas, 
| (3) 8 Ind. Oas. 719; TM. L. T. 372. 
1 (9) 4 Bom. L. R. 50. . 
| (10) 23,4 502 A. We N. (1901) 150; ; oa 
(11) 79 Ind. Cas. 489; 500. 974; 28 O,.W..N, 322; A.. 
'LR, 1924 Oal. 388, Re PE e ka 
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iquestion whether there -was consideration | . 
for the second contract, has also not been. 
‘discussed by the lower Appellate. Oourt. I - 


' the: recitals. are distingt 


- No. 158 of 1927. - 
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respondent in his memorandum. of. objec: 
sions, questioned the rate of interest: allow- 
ad-by the lower Appellate Oourt, I think, I 
shoul dinot, in the: circumstances; interfere 
with ‘the said rate- of interest. I must 
accept the lower Appellate Court’s finding. 
that a sum of Rs. 500 was paid to the.mutt 
by the defendant in 1920: and-pleaded-by , 
him, and not} im 1925 as pleaded- by 
the plaintiff. I see. no reason to-interfere 
with the. rate of interest allowed by 
it. - Na 
The result is that both the second appeal: 
and the memorandum of' objections; are 
dismissed with eosts: ` i 


„V ; 
Appeal & Memo of objections dismissed; 


—— 


MADRAS HIGH COURT: 
Crvit Revision Petition No. 180: oF- | 


1928:. 
November 1, 1929. 
Present :—Mr. Justice Krishnan: - 


: andalai, . 
V. R. RAKKAPPAN AMBALAM—- 
PETITIONER: 
versus 

0O. SUPPIAH AMBALAM—Rausponpent. - 
Stamp Act (II of 1899),.s. 35—Recital in insuficienta, 
ly.stamped pro-note, admissibility.of, as acknowledg- 
ment of liability. 

Although, an insufficiently stamped - promissory: 
note.is inadmissible in evidence. as a, promissory: . 
note, the recitals therein may be still. admissible in. 
evidence as an acknowledgment of liability, where 
and independent of: the 
promissory note proper. [p. 54, col. 2;-p. 55, col. 1,]- 

What is shut. out. by s. 35 of the Stamp Act is the 
instrument where it is insufficiently stamped.and not. 
collateral matters connected with the instrument 
which maybe mentioned in. the same- paper or in. 
theo: same writing. [p. 54, col: 2.) - 

Gopala Padayachi. v. Rajagopala: Naidu: (1). and; 
Kanhaya Lal v. Stowell (4), referred to. |. = 

Petition. under 8. 25 of Act IX of 1887, for. 
revision of the decrée of the _Court. of, the; 
Temporary Subordinate Judge, Devakot- 
tah, dated the 26th October, 1927, in S: 0. 8., 


Messrs. V.C. Seshachariar and:T. N. R. 
Raghavachari, for the Petitioner. : 

Mr. T. M. Krishnaswamy Iyer, for the., 
Respondent. | $ 
“JUDGMENT,—In this case the learned. 

Additional Subordinate Judge dismissed a 
suit, upon: promissory-note as being, barred 
by limitation, and the only question in: this: - 
petition is whether that.decision was- right. . 
The suit as originally framed wason a- pras 
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missory note for Ra. 540, dated the llth of 
Mar, 1926. This was admittedly insufici- 
ently stamped and, therefore, inadmissible 
-as a promissory-note When this was dis- 
covered the plaintiff asked for leave and was 
granted leave to amend his plaint, as one 
on a previnus promissory note of which the 
one dated the llth day of May, 1926, was a 
renewa), The suit thus became one ona 
promissory note dated the 22nd of May, 
1923, which was properly stamped. On the 
date of the suit the noteof the 22nd of May, 
1923, would be barred ifit were not saved 
by.some intervening sacknowlegment and 
‘the plaintiff purported to use the contents 
of the promissory note, dated the llth of 
May, 1926, as an acknowledgment to save 
limitation The learned Subordinate Judge, 
held thatit could not be so used and hence 
dismissed the suit. The note which is in 
the Tamil language when translated is in 
the following terms :— 


“ Thesum due to you on looking into 
accounts: of a promissory note given for 
money borrowed from you is Rs. 540. On 
demand I promise to pay to you, or to your 
order, this sum of Rs. 540 with interest at 
12 per cent. and get back this promissory 
note,” 


RAKKAPPAN AMBALAM V, SUPPIAH AMBALAM, 


The learned Subordinate Judge has held. 


that by virtue of s. 35 of the Stamp Act this 
was an instrument chargeable with duty 
and not being so stamped, should not be 
` adinitted in evidence for any purpose by 
any person having authority to receive evi- 
dence or be acted upon by any such per- 
son. For this opinion he relied upon a deci- 
sion of Jackson, J..in O. R. P. No. 835 of 
1925 which is later than another decision of 
Wallace, J., reported as Gopala : Padayachi 
v. Rajagopal Naidu (1) to the contrary 
effect Healso relied upon two cases, Thaji 
Beebi v. Tirumaliappa Pillai (2) and Chen- 
-basappa v. Lakshman. Ramachandra (8). I 
may at once say that these two latter cases 
have no bearing upon the question here. 
The decision of Jackson, J., is very brief 
and simply says that having regard to s. 
35 of the Stamp Aet, II of 1899, the Subor- 
dinate Judge was right in not admitting 
the unstamped promissory note in 
evidence for any purpose. The decision 
of Wallace, J., in Gopala Padayachi v. Raja- 
gopala Naidu. (1), though favourable to the 
petitioner does not mention 8. 35 of the 


uo heer Cas. 75; A.I. R.1926 Mad. 1148; (1926) 


Mig) 30M. 386; 17 ML. L. J. $08, 
(3)-18 B, 369." 


? 


re 
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Stamp Act and was given in a case in which 
the learned Judge had himself previously - 
held that the question of admissibility of 
the instrument could not beraised, There 
isa decision of five learned Judges of the 
Allahabad High Ccurtin Kanhaya Lal v. 
Stowell (4) uncer the Siamp Act of 1°69. 
In that case an instrument in the following 
terms was held to be inadmissible as a pro- 
missory note for want of proper stamp: 

“ Due to Kanhaya Lal, cloth merchant, 
the sum of Ra 200 only, to be paid next 
January, 1878.” 


This was a promissory note under the 
Stamp Act though not one under the Nego- 
tiable Instruments Act; but the learned 
Judges held that though the promissory 
note was inadmissible as a promissory note 
it was fetill admissible as an acknowledg- 
ment of liability It has been pointed out 
that inthe later Stamp Act of 18:9 the 
words “ for any purpose "have been intro- 
duced into s. 30 which were not found in 
the corresponding 8. 18 of the Act of 1e6y. 
It seems tome that the decision of this 
question really depends upon the terms of . 
the present s. 35; and, as far as I am able to 
see,it does not present much diffculty. W bat 
this section, in my opinion, says is this: 
no instrument chargeable with duty shall 
be admitted in evidence for any purpose or 
be acted upon by any Court. I haveset out 
the note in the present case. lt contains a 
great deal more than & promissory note, A 
promissory note, asis well-known, need only 
say thatthe promisor promises to pay to the 
promisee a certain sum of money to order 
or to bearer. But this instrument does say 
that, and in addition to saying that, it says 
that Rs. 540 for which it was given was due 
in settlement of a previous account, 1 see 
nothing in the Stamp Act which shuts out 
this part of the document; in other words, 
what is shut out by s. 35 i is the instrument 
and not collateral matters connected with 
the instrument whick may be mentioned in 
the same paper or in the same writing. The 
confusion that bas been made in the case 
is that the learned Subordinate Judge 
thought what be was excluding was the 
promissory note, whereas he was really 
excluding the recital in it. For the pur- 
pose of the plaintiff, it was quite enough to 
rely upon the recital because. that was an 
ample acknowledgment, He need not have 
the promissory note admitted at all. When 
the instrument itself is excluded by s. 35, 
there is still in thecase a distinct and in- 


(4) 3 A. 581 (F. B.) 
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dependent acknowledgment of liability 
which was admissible. The judgment of the 
Subordinate Judge is set aside and the case 
will go back to the lower Oourt for disposal 
according to law. 

. The petitioner will have his costs of this 


petition from the respondent... 
WN V. Petition allowed. 


' MADRAS HIGH COURT. 
l FULL BENCH, 
: Beconp OIvIL APPRaL No. 159 oF 1926. 
November 13, 1929. 
Present: —Justice Sir Kumaraswami 
Sastri, Kr., Mr. Justice Curgenven 
1 and Mr. Juatice Pakenham Walsh. 
' TIRUMULU SUBBU CHETTI— 
DREENDANT— APPELLANT 
. -7 Versus 
ARUNAOHALAM OHETTIAR— 
| PLAINTIFF—RESPONDENT. 


Contract—Third party—Right to sue—Sale by A to 
B directing B to discharge amount due by AtoO—O's 
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the lst and 2nd defendants, dated the 25th 
of June, 1921. He made the 3rd defendant 
a party on the ground that he wasa vendee 
from the lst defendant underan obligation 

‘to pay the debt due by the let defendant to” 
the plaintiff. ; 

' The sale-deed has, been filed as Ex. D 
in the ease, It purports to be for Rs. 3,500. 
After reciting that the vendee had under- 
taken to: pay Rs. 1,500 due.to one Viswa- 
natham Chetti and another sum of Rs. 500 
due to the same creditor the material 
portion continues as follows :— i 

“Whereas you have consented to pay . 
on my behalf to P. L M. Palaniappas 
Chettiar firm carrying on money-lénding 
business at Thenkarai, Periyakulam Town, 
the amount dueby me to him, and obtain 
a receipt, I am in receipt of Rs. 1, 200.” - 

Then it proceeds to state the other. 
creditors who were to be paid and the con-, 
sideration is said to have been received in’ 


fa 


te ote 


right to sue B—Joinder of all parties to contract, effect 


The 8rd defendant pleaded that there) 
was no privity between him and the plaint+:~ 
iff and that there was no causé of, 
action, |“ A a eee 

The District Munsif .dismissed the suit}. ` 
againet the 3rd defendant and passed... 
a decree against the Ist and 2nd defendants.” 

On appeal the Subordinate Judge revers- 
ed ithejudgment of the District Munsif and 
remanded the case for trial, : 

On appeal against this order of remand’ 
the High Court set aside the order of remand 
and directed the Subordinate Judge to, 
dispose of the case in the light of the obser- 
vations made by the High Oourt. One of 
the questions which the High Oourt wanted; 
the Sub-Judge to decide was whether the 
8rd defendant undertook orally to pay the, 
money to the plaintiff and pointed out that 
if the oral agreement was proved, thé, 
plaintif would be entitled to a. decred i 
against the 3rd defendant, but if itiwas not 
proved, then the question whether ‘thé 
principle in Tweddle v. Atkinson (1) vt a 


Where all that appears is that a person transfers 
property to another and stipulates for the payment 
of money toa third person, a suit to enforce that sti- 
pulation by the third party will not lie. [p.61, col. 2.] 

‘The mere joinder of theoriginal parties to the con- 
tract will not give astranger to the contract a cause of 
action which didnot exist before the suit. [ibid.] 

[Case-law discussed]. | 

Second appeal against a decree of | the 
Gourt of the Subordinate Judge, Dindigul, 
in A.S. No. 99 of 1923, preferred against that 
of the Oourt of the District Munsifa 
- periakulam, in O. S. No. 425 of 1923. 


‘ORDER OF REFERENCE TO 
A FULL BENCH. 

Wallace and Sundaram Chetty, 
Jg.—In view of the conflicting decisions on 
the point of law, we consider that there 
ought to be an authoritative decision by a 
Full Bench on it. 

[In pursuance of the said order of re- 
ference the case was heard by a Full 
Bench.] ` 

Mr. B. Satyanarayana, for the Appellant. 

Messrs. K. Rajah Ayyar and V. Rama- 
swami Ayyar, for the Respondent. 
OPINION OF THE FULL BENCH. 

Kumaraswami Sastri, J.—The 
facts leading to this reference are these: 
The 1st defendant executed a sale-deed, 
dated the 2istof December, 1922, in favour 
of the 3rd defendant for Rs. 3,50C and he. 
directed the vendee to pay the plaintiff 
Rs. 1,200-which he, the 1st defendant, owed 
the plaintif.: The plaintiff sued to recover 
the sum of Re. 1,574-10-3 the balance which - 
wag due on a promissory note executed by | 


thet manner. Í 


apply would have to be considered. |. ee 

Tha Subordinate Judge found on the’: | 
evidence that the oral agreement was not! ' 
proved and that the 3rd defendant did not, - 


orally agree to pay the sum to the plaintiff!’ 
He, however, held following the decisions ‘in: 
Mannath Veettil-Itti Panku Menon v, Dhar 
man Achan Avergal (2), Deb Narain Dutt v. 
(1) (1861) 1 B..& S. 393: 30 D. J. Q.B. 255; -8 Jur,» 
(was) 932;4 L. T. 458; 9 W.R, 781; 121E.. R: 762; 


124-R..R 610. att Se i 
(2) 43 Ind. Oas, 625; 41M. 488; 22 M, D. T. 543; _.: 


Mh 


i 


apts ee 


apart from the obligation under Ex; A‘ | : 
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Subbayya (4) that the principle in Tweddle 
v. Atkinson (1). did not apply and passed 


a decree against -the 3rd defendant 
also, 4 f 


Against that judgment this second appe 

was filed which s kg A pa 
and Sundaram Chetty, JJ., and they were 
of opinion that in- view of the ‘conflict of 
decisions on the point of law it was desirable 
to. have the decision’ of a-FullBench on the 


question. = z 


-On the findings -of facts of the Oourts ` 


below the only question for decision is 
whethera contract between A and B to pay 
© who is a creditor of ‘A would without 
more entitle C to sue B. We have already 
set out the sale-deed and we think that 
on the terms of the sale-deed there is no 


trust express or implied created and that‘ 


the sale-deed merely constitutes the vendee 
the agent of the vendor- to’ pay some of his 
creditors.. ` i r TS 

The law in England is that the mere 
payment.of money by A to B with a direc- 
tion to pay it to C in cases where B is 
not: C's agent-is revocable and confers no 
right of action. A distinction has. been 
drawn between cases wherejthe defen dant has 
constituted himself the agent of plaintiff to 


pay him a particular sum “of money receiv- ' 


‘ed from 8 third person and cases where 
there is no such agency of trust express or 
implied. - ae l 
A similar-view has. been taken in India 
in Raghunatha Chariar v: Sadagopa Chavriar 
(5). There it washeld that where A trans- 
ferred his property to B in consideration 
of B agreeing to pay certain sums to third 
persons, A was- himself entitled to sue B 
‘for the recovery of those sums as if they 
were due to him in case of B's failure to 
pay the creditors within ‘a reasonable time. 
The learned Judges have referred to all 
the cases bearing on the point. We may 
a refer to Komu-Kutti v. Kumara Menon 
The question has, therefore; to be decided: 
on the footing that no trust has been creat- 
ed, that the 3rd defendant was not plaint- 
- iffs agent and that there was no novation 
or obligation undertaken by the 3rd defend- 
ant ee ue plain. ws 
. Cas. 0630; 317- 43; 
af ae 0; 41 C. 137; 17-0. W. N. 1143; 18 


_ (4) 64 Ind. Oas. 962; 20 D. W. 721;47 M.L. J517- 
(1924) M. W. N. 838; A. I. R. 1924 Mad. 861; 35 M. L. 


(5) 18 Ind. Oas. 353; 36 M: 348; (1911) 2 M, W. N.2275, 


“10 M; L.-T.-300; SLM, L T 


(6) 49 ind. Cas, 313; 24M. L. T.. 260; 35 M. L. J, 21931 W R ISL 
WE a T L ae eaha 2 y 0) 0871) 6 Or A. 67 


eet ee SR Te PES ae 


nag TIRUMULU BUBBA OHBTTE V., ARUNAOBALAM ONBTTIAR. - 
` Chuni Lal Ghose (3) and Singarayya v. - 


came on before Wallace’ 


_politan Ry. 
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Tweddle v. Atkinson (i) is that a stranger 
to’ the ‘consideration cannot sustain an 


action on the promise made between two | 
persons unless he has in some way interven-, 


ed in the agreement. Bt ote 

‘As regards relief given by Courts of 
Equity, Gandy v. Gandy (7) gives a right 
of ‘action to the third person only when 
the pereon with whom the contract is 
made is a trustee express or implied for 
the third person for whem the benefit is 


intended.’ The ‘conditions necessary to be ` 


fulfilled before a person not a party toa 
contract can enforce any claim under it 
in a Court of Equity are laid down in 
Gandy v. Gandy (7), in Inre Empress 
Engineeing Co, (8) andin In re Rotherham’ 
Alum and Chemical Co (9). The observa- 
tions of Lord Hatherley in Touche v Metro- 


been dissented from as stating the rule too. 
-widély. i i | 

Section 23 of the Specific Relief Act, 
deals with the persons for whom contracts, 


Warehousing Ce, (10) have- 


The rule of Common Law laid. down in 


may be specifically’ enforced and cl. (e) of ` 


that section. enacts that specific performance. 
may be obtained where the contract is a, 


settlement on marriage, or & compromise - 


of‘ doubtful rights between members of 


the same family by any person beneficially ° 


entitled thereunder. > . 
There has been great divergence . of 
opinion in Courts in India as to how far. 


a stranger to a consideration can enforce |, 


the ‘contract and how far the rulein 


Tweddle v. Atkinson (L) is applicable in’” - 


India. There are decisions which decide 
that the rule of English Law as laid down 
in Tweddle v. Atkinson (1) and- Gandy v. 


Gandy (7) will apply to cases in India. `> 
‘There are other decisions which are to the 


effect that-the principle in ‘Tweddle v. 
Atkinson (1) founded as it is on English 
Law on the form of action known as assump- 
sit is not applicable to contracts in India 
governed-by the Indian Contract Act where 


all- the parties are before the Court and, 


the-Gourt can do complete justice between 


them. There are other decisions which. - 
take's middle - course and decide that the - 
‘rulein Tweddle v. Atkinson (1) is applic- 


able subject to certain specified exceptions 
which we shall refer to later on. 
It is difficult to reconcile the various: 


(7) (1885) 30 Oh. D. 57;-54 L. J. Oh, 1154; 53L. T, 
06; R. 803 : 


(Wusan 16 Oh. D. 125; 43 L. T. 742; 29 W. R, 342: 


31 W. R. 131 


y 


(1884) 25 Ch, D. 103;53 L; J. Ch. 290;50 L, Ty. . 


“enforce it, i 
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- views and we think the balance of authority: 
is in. favour of the. view that a stranger 
„to a contract cannot without mere sue to 
: InJamna Das v. Ramautar Pande (11). 
.A mortgaged certain properties to B:-.He. 
‘sold the property to C and left with him 
‘Sufficient money out of the consideration 
to redeem B, B obtained a decree on his 
‘mortgage and as the sale-proceeds were. 
insufficient to meet his claim he applied 
ifor a personal decree against C on .the 
ground that C was: liable as.he retained 
part of the consideration payable to A 
agreeing to pay it to B. It was. held by 
Richards and Griffin, JJ., that G:did:not 
become liable to B. The learned Judges 
observed: “It is: contended that by retain- 
ing in. his hands part of the. purchase- 
money and expressly or impliedly agreeing: 
to pay the amount to Jamna Das the 
respondent became. personally liable. In 
our opinion this contention is. not sound.. 
Jamna Das was no party to the contract 
between Musammat. Lakhpati Kuar and. 
Pandit Ramautar Pande. No Indian or 
English case has been cited to us in which 
it has been ever held or suggested that.the. 
transferee of the equity. of redemption in 
mortgaged property becomes personally 
liable to the mortgagee.” The case. was 
carried in appeal’ to the Privy Council 
and the decision of their Lordships of the 
Privy Council is reported as Jamna Dasv. 
Ram Autar Pande (12). and the decision of 
the Allahabad High Court was upheld. Lord 
Macnaghten observed: “This is a perfect- 
ly plain case. The action is-brought bya 
mortgagee to enforce against a. purchaser 
of the mortgaged property an undertaking 
that he entered into with his vendor. The. 
mortgagee has no right to avail himself’ 
of that. He wasno party to thesale. The 
purchaser entered into no contract with 
him, and the purchaser is not personally. 
bound to pay this mortgage-debt.” 

In Mannath Veettit Itti Panku Menonv. 
-Dharman Achan Avergal (2) the question 
arose.as to a third party's right to sue on: 
ajcontract. Sir John Wallis, O. J., and 
Bakewell, J., were of opinion that a jenmi 
was not entitled to sue on. an assignment 
by a melkanomdar to a kanomdar whereby 
as between them the kanomdar agreed to: 
pay the rent.due by the melkanomdar to. 
the jenmi. The case arose out. of a differ- 


(11) 2 Ind. Cas. 460; 31 A. 352; 6 A. L. J. 427. 

(12) 13 Ind: Oas 304; 34 A. 63; 16 O. W. N. 97; 11 M. 
L. T. 6; 9A. L. J. 37; (1912) M. W. N. 32; 15 O.. 
68; 14.Bom..L, R. 4; 21:-M. L, J. 1158;-39 I, A, 
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ence of-opinion between: Abdur Rahim and: 
Phillips, JJ. Phillips, J., held that the; 
jenmi can sue: whereas. Abdur Rahim, J.,, 
differed. Sir.John Wallis, O. J., observed:: 
“One of the questions argued before, us; 
was whether the plaintiff. is entitled to- 
sue on-this contract made .between the- Ist 
defendant and, 2nd defendant. As. regards:: 
this I agree. with. Abdur Rahim, J.,, that: 
he cannot, and that the question is conclud- 
ed by the recent decision of the Privy-. 
Council in Jamna Das. v. Ram. Autar Pande.. 
(12) where Lord Macnaghten in delivering: 
their Lordships’ judgment, held that a pur-. 
chaser’s contract with ‘his vendor to. pay off; . 
a mortgage.on. the property sold could not. 
be enforced by the mortgagee.” Then the 
learned Chief Justice refers-to Khwaja 
Muhammad Khan v, Husaini Begam (13);: 
and distinguishes the case on the ground . 
that it was a contract made by::a guardian, 
for the-benefit of a minor in contemplation 
of her marriage. f sen 4 
The question, has: -been elaborately cons 
sidéred by Ayling and Tyabji, JJ., in Iswa- . 
ram Pillai.v.Taregan(14). That wasa case: . 
where A mortgaged his landsto. B and part... 
of the consideration was B's: promise: 
to discharge a debtof A to C..C sued: 
B and. it was held. that C. who was. 
a stranger to the contract cannot sue B., for-,, 
the payment of his debt without joining: 
Aas a party. The learned Judges deal 
exhaustively with the casesand lay down the. 
general rule of law to be that a party-who, - 
is a stranger to a contract cannot sue on the:, 
contract. The exceptions:which the learn- 
ed. Judges enunciate are (a) the creation: 
of a trust in favour of the: plaintiff in res- -. 
pect of the amount sued for; (b) the creation 
of a charge. on. immoveable property by the. . 


. promisor or allocation by the. promisor 


of the specific money: in .suit in favour of . 
the plaintiff; (c) the creation of a.settlement. . 


. om marriage in. which: the plaintiff may-be: . 


beneficially entitled. as, provided by, s. 23:. 


ofthe Specific Relief Act.and (d) estoppel. . 


as-against the promisor owing to. transac- - 
tions between the plaintiff and the promis- 
or, -- < a ae 
This question again -arose in 0.8. No: 


.325 of 1926 on the Original Side of the: - 


High Court. Beasley, J., after an .exhaus-. 
tive.review of the authorities came tothe. . 
2% 5 waé é 7 
(13).7 Ind. Cas. 237; 32 A. 410; 14 C. W. N. 865; 7A. 
L. J. 871; (1910) M. W. N 313; 8. M. L. T, 147; 12 Ọ. L.. . 


` J. 205; 12 Bom. L. R. 638; 20M. L.J.6l4; 37 I. A, 152- 


(P. 0). l 
‘ {14):23:Ind. Oks. 951; 3834. 75 
127, - à ' 


Sat p: 763; 26ML, Ja, - 
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conclusion that a second mortgagee who 
retained in his hands sufficient portion .of 
the consideration to discharge the . first 
mortgage and who does not discharge the 
first mortgage cannot be sued by the 
first mortgagee on the covenant between the 
mortgagor and the second mortgagee. This 
case was carried in appeal (O. 8. A. No. 95 
of 1927) where Sir Murray Coutts-Trotter, 
O. J., and Pakenham Walsh, J., upheld the 
decision of Beasley, J. Tae learned Judges 
observed: “The learned Judge held that 
as there was no privity between the plaintiff 
and 2nd defendant-with regard to the mort- 
gage, Ex. A.(i), the plaintiff could not 
claim any benefit under it.......... The point 
of. law has been fully discussed by the learn- 
ed Judge and hehas considered all the 
important authorities. It isinot disputed as 
a general rule of law that only those who are 
parties to a contract can sue on it. The 
Privy Council decisions in Jamna Das v. 
Ram Autar Pande (12) and in Nanku Prasad 
Singh v. Kamta Prasad Singh (15) are conclu- 
sive that the reservation of part of the pur- 
chase-money to pay a previous mortgagee 
does not of itself create a trust in favour of 
that previous mortgagee nor can the prior 
mortgages make the purchaser personally 
liable. The case of such a reservation in 
a mortgage is indistinguishable from its 
reservation in a sale-deed. This decision 
was given on the ist of May this year. In 
view of this decision of Beasley, J., which 
was confirmed in appeal we. think we 
may take itas settled law in Madras that a 
stranger to a contract cannot Without more 
sue to enforce it. It is unnecessary, there- 
fore, to refer with details to cases in Madras 
which took the opposite view. This view 
was based upon a decision of their Lord- 
ships of the Privy Council in Khwaja 
Muhammad Khan v. Husaini Begam (13). In 
that case there was an arrangement made 
between the defendant and the father of the 
plaintiff who was then a minor on the occa- 
sion and in considsration of her marriage 
with the defendant’s son who was alsoa 
minor that a certain sum should be paid to 
the plaintiff for her betel-nut expenses, etc , 
from the date of the marriage. A suit was 
filed to recover the arrears of allowance and 
the contention was that the plaintiff being a 
strangersto.the contract could not sue on it, 
and reliance was placed on Tweddle v,Atkin- 
son (D. Their Lordships of the Privy 
Council distinguished the case and said 


(15) 95 Ind. Oas. 970726 O. W. N.-171;-3 P.-L, 1.637; 
A. I, R. 1923 P, O. 64 (P. 0.) - 4 
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that the rule in Tweddle v. Atkinson (1) had 
no application to the circumstances of the 
case which they were trying in which the 
agreement specifically charged immoveable 
property for the payment of the allowance 
and the plaintiff was the only person bene- 
ficially entitled under it, Their Lordships 
pointed out that in India where marriages 
were arranged during minority and con- 
tracts for the benefits of the minors were 
entered into by parents and guardians, it 
would cause serious injustice if the strict 
rule of English Law-were applied. Their 
Lordships in dealing “with the contention 
based on the rule laid down in Tweddle v. 
Atkinson (1) observed “First it is contended, 
on the authority of -Tweddle v. Atkinson (1), 
that as plaintiff was no party to the agree- 
ment, she cannot take advantage of its 
provisions. “With reference to this, it is 
enough to aay that the case relied upon was 
an action. of assumpsit, and that the rule of 
Common Law onthe basis of which it was 
dismissed is -not, in their Lordships’ opinion 
applicable to the facts: ahd circumstances 
of the ‘present case. Here the agreement 
executed by the defendant specifically 
charges immoveable property for the allow- 
ance which he binds himself to pay to the 
plaintiff. She is the only person beneficially 
entitled under it. In their Lordships’ judg- 
ment, although no party to the document, 
she is clearly entitled to proceed in equity 
to enforce her claim. Their Lordships 
desira to observe thatin India and among 
communities circumstanced as the Muham- 
madans, among whom ‘marriages are con- 
tracted for minors by parents and guardians 
it-might occasion serious injustice if the 
Common Law doctrine was applied to agree- 
ments or arrangements entered into in 
connection with such contracts.” 

This case has in some decisions of this 
Court been taken as laying down therule 
that Indian Courts’ are not bound by 
the Common Law doctrine laid down in 
Tweddle v. .Atkinson (1). In Mannath 
Veettil Itti Panku Menon v. Dharman 
Achan Avergal (2), one of us (Kumara- 
swami Sastri, J.,) took this view while Sir 
John Wallis, O0. J. and Bakewell, J., took 
the opposite view. He referred to the 
numerous cases on the subject. The view 
he was inclined to take was that having 
regard to the definition of the word ‘contract’ 
in.the Indian Contract Act and the observa- 
tions of their Lordships of the Privy 
Council, the ruling in Tweddle v. Atkinson 
(1) has no application and it was open to us 

. to, follow the rule: laid down. in Dution Ve 
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‘Poole (16) and earlier cases. ‘We may also 
referto Ramaswamy Ayyar v, Deivasiga- 
mani Pillai (17)... h 

' In Singarayya v. Subbaya (4) and in 
‘Krishnasami Pattai v. Gopalakrishna 
Reddiar (18) the same view was taken by 
Jackson, ð., and Devadoss, J. 

A similar view was taken in. Deb Narayan 
‘Dutt v. Chuni Lal Ghose (3) but it was not 
followed in Jiban Krishna Mullik v. Niru- 
pama Gupta (1¥) and Krishna Lal Sadhu v. 
Pramila Bala Dasi (20.) : 

: We do not think that in view of the cur- 
rent of authority in Madras which we have 
referred to and especially the last pronounce- 
ment by Beasley, J, confirmed on appeal 
by Sir Murray Ooutts-Trotter, O. J., and 
Pakenam Walsh, J., the view which some 
of our learned brothers took can be followed. 
- Oases where on a partition a benefit is 
secured to the female members of the family 
who would be entitled in 
ance or cases of family settlement stand on 
a different footing. 

‘in Shuppu Ammal v, Subramaniyan (21) 


there was a deed of partition whereby pro- 


vision was made for the plaintiff's main- 
tenance and it was held that although the 
plaintiff was no party to the document she 
was entitled to sue, The learned Judges held 
that a person who was not a party to a docu- 
mént but in whose favour a charge was 
created by such document was entitled to 
maintain a suit to enforce its terms, either 
as the actual beneficiary or as the charge- 
holder, and referred to Rukhmabai v Govind 
(22) and Husaini Begam v. Khwaja Muham- 
mad Khan (23). 

‘In Sundaraja Aiyangar v. -Lakshmiam- 
mal (24) Oldfield, J., held that a person 
though not aparty to aicontract could sue 
to enforce its terms if it was a settle- 
ment by which some provision was made 
for him as a member of the family, e. g., for 


maintenance or marriage though the same. - 


was not made a charge. 


(16) (1688) 2 Lev. 210; 83 E. R. 523. 
(17) 69 Ind. Oas. 957; 16 L. W. 282; 43 M.'L. J. 129; 
Pa M. W. N. 42; 31 M. L. T. 156; A. L R. 1922 Mad. 
97, ny 


(18) 99 Ind. Cas. 676; 25 L. W. 190; 38 M, L. T, 124; 
A. 1. R. 1927 Mad. 421. 

(19) 96 Ind. Cas. 846; 530. 922; 30 O. W. N; 812; A. 
I. R. 1926 Cal. 1009. g 4 < 

(20) 114 Ind. Cas. 658; 55 O. 1315; 32 O. W.N.634; 
a oS J. 587; A. I. R, 1928 Cal. 518; Ind, Rul. (1929) 

al. 258. 

(21) 4 Ind. Cag, 1083; 33 M.238;19 M. L. J. 739; 8 

L. T. 249. : vs ` 


(29) 6 Bom. L. R. 421. © > >. 
3) 29 A. 1514 A. L. J.13:A. W. N. 
(24) 24 Ind, Oas. 943; 38 M, 788," ~~ 
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“We may also in this connection refer. to 
Sudalai Ammal v. Gomati Ammal (25), 
Arumuga Gounden v. Chinnammal (26) 
and Kosuri Rajagopala Raja v. Datla 
Radhayya (27) Reference has been made 
by the respondent’s Advocate to the observa- 


tions of Coutts-Trotter.O.J.,in Muniswami - 


Naicken v. Vedachella Naicken (8). All that. 
was decided was that the case fell within 
the rule in Khwaja Muhammad Khan v. 
Husaini Begam (13) After referring to that 
case and to the provisions of Hindu Law he 
observes: “ All Į desire to say is that I 
think that in view of that the provisions of 
law in such matters should be applied with 
greater flexibility than they would be appli- 
ed in England and that it is quite possible 
to argue that such a case as this if it occur- 
red in England would be covered by the 
general principle I have referred to,” 

Cases of estoppel or of novation obviously 
stand on a different footing and have no- 
thing to do with the principle laid down in 
‘I weddle v. Atkinson (1). 

We may point outin this connection that ` 
the view taken in Deb Narain Dutt y. 
Chunilal Ghose (3) by Jenkins, ©. J., and 
Mookerji, J., which lays down broadly that 
the doctrine in. Tweddle v. Atkinson (1), is 
inapplicable to British Courts in India and 
that the aim of the Mofussil Courts of - 
Justice in British India is to do complete 
justice in one suit according to the general . 
principles of justice, equity and good con- 
science, has not been followed in later 
cases. We may refer to Jiban Krishna 
Mullik v. Nirupama Gupta (19). In that case 
a painidar created a darpatni and the 
darpatnidar created a sepatniin favour of 
another person. The sepatnidar was to pay 
certain sums due both to the patnidar and 
darpatnidar, The. patnidar sued the - 
sepatnidar for the rent due. It was held 
that he could not sue. Page, J., referred to 
and discussed the English cases and was 
of opinion that the rule laid down by 
Jenkins, O. J., was too wide, and the learned 
Judge was inclined to support the decision 
in Deb Narain Dutt v. Chunilal Ghose (3) ~ 
onthe ground that it camejwithin the ralin g 
of Cotton’ L. J , in Gandy v. Gandy (7), 

’ In Krishna Lal Sadhu v. Pramila Bala 
. Dasi (20) it was held that where a life policy ` 


(25) 16 Ind, Oas. 428; (1912) M. W, N. 908; 12M. L. 
T. 288; 23 M. L.J. 355. TER 
(26) 12 Ind. Oas. 185; (1911) 2 M. W.N. 524; 10 M. L. 
T, 214: 21 M. D. J. 918. tees 
“TT (27) 13 Ind. Gas. 205; (1912) M. W. N. 39; 11 M-L.T. 


14; 93 M. L, J. 159. at anes 
`” (28) 101 Ind. Cag. 386; A. I. R, 1928 Mad, 23, 
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was expressed to be for the benefit. of sthe 
wife of‘thé assured, she waa not.entitled to 
sue-as no trust. was created in. her favour 
and shé‘was a third’ party to the contract. 
So far“as the decision that no trust, was 
created:in her favour was. concerned; the. 
learned: Judges dissented "from the view 


taken in-Pokkunuri Balamba v. Kakaraparti. 


Krishnayya (29) and” to that. extent this 
case may not be authority binding on us, 


but the view of Rankin. © J., and Ghose, J..,. 


on the general question of ‘the legal con- 
sequences following from that view supports 


the-view taken in the Madras cases which: 


we already referred to. Ghose, J.,at page 
1321* refers to the rule of English Law that 
if A contracts with Blora benefitto be 
‘given toC although that was the object 
and purpose of the contract, C may not sue 


on that‘contract unless in certain excepted | 


cases and. then refers to the excepted sases. 
After referringto Khwaja Muhammad Khan 
. v. Husaini Begam (13) the learned Judge. 
deals- with Deb Narain, Dutt, v. Chunt. Lal 
Ghase (3),and attempts to bring that case 
within ‘the exceptions laid down.in. the 
English cases on the.ground of the special 
factaof that case. The learned Judge, how- 


ver, agrees with thecriticism passedon that. 


case: by Page, J., in Jiban Krishna Mullik 
v.. Nirupama Gupta. (19), Rankin, O..J., 
took the view that it was wrong on the 
authority of either Khwaja Muhammad 
Khan v~Husaini Begam (13), or Deb. Narain 
Dutt v.-Chuni Lal Ghose (3), to suppose 
that inIndia persons who were not parties, 
‘to-a contract could ba admitted to sue 
thereon’-except where there was an obliga- 
tion in equity amounting to a trust arising 
out lof the contract or incase of communi- 
ties where. marriages- were contracted for 
minors ‘by parents and guardians, The 
learned + 'Ohief Justice ‘observed: | “But 
’ putting ‘aside such cases, I see no, reason 
to think that the law in India contains a 


series of exceptions ‘to the principle that 
a contrdéct can only be sued upon as such. 


by a partythereto. A trust may be found- 
ed: on the contract andis capable of being 


enforced’ by a ‘party to-the trust in ap-, 


propriate proceedings as. was pointed’ out 


in Page v, Cox (30). It is another matter 


altogether to say that a person not a party 


to a contract may bring a suit ‘upon the - 


contract by reason of near relationship to 
the-promisee.. Nearness of relationship is 


(29) 20 Ind, Qas. 934; 37 M: 483; 25 M. L. J. 65;.(1913) - 


M. W.N. 697: 14 M. L. T. 363. . 
(30) (1852) 10 Hare 163; 68 E: R. 882; 90 R. R: 314! 
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“the agreement. 


. (36 
“A. I: R. 1925 Bom. 353. 


-  $74,7 P. L. T, 724; (1926) Pat. 327, 
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a. faet. which, like many other facts, cannot: 
be disregarded in determining the dgues-. 


‘tion whether or not a ‘trust arises. out of. 
“or is founded on contract but it has no 


other importance. Cases such as. the pre~: 
sent can be decided and ought to be decid-. 
ed‘ on ‘the settled principles of equity. In: 
Cleaver, v. Mutual Reserve Fund Life 


Association (31), the {Court considered whe-- 


4 


ther the policy amounted to a trust for . 


the’ widow and, having found that it did: 
not, determined the matter by the- ordinary- 
law of contract. This, in my judgment,” 
is the only method which. can be justified 

in principle. To hark back to such cases. 

as Dutton v. Poole (16) and Bourne v. 
Mason (32), is; in my judgment, a clear, 

mistake, and the mistake is not cured. 

by. the circumstance that, under the Con- 

tract Act, the $definition of ‘consideration’ 

is wider than in English Law.” 

A similar view wastaken in, Shankar 
Vishvanath. Wagh 
(33), where after holding that though the 
policy. of insurance. effected by the assured 
upon his own life was for the benefit of 
his wife, it did not create any, trust in her 
favour, the learned Judges. dealt with the 
question whether she could ‘sue on the. 
contract apart from any trust and observ- 
ed:, “It was, however, argued that.as under 
s. 2, cl. (d) of the Contract Act. the con- 


other person, the plaintiff could.sue ona 
policy the consideration for which was 
provided by her husband. There is, how- 
ever, nothing in the present case to show 
that the plaintiff was either the promisor . 


v. Umabai Sadashiv. . 


‘sideration might be provided by some | 


or the promisee an d, therefore, a party to ` 


So far asit goes, 8.2 (i) is an indication 


‘to the contrary”. The learned Judges dis- 


tinguish Samuel Pillai v. .Ananthanatha 
Pillai (34) and Chinnaya Rau.v. Ramaya, 


‘(35) on the ground that there was a con- 


tract between the parties in. those cases. 
This- decision was ireferred to with ap- 
proval.in Fernandez v..Gonsalves. (36); 
In Achuta Ram v. Jainandan Tewari 
37)-- it -was held that-a person who. was’ 
(31) (1892).1 Q. B. 147; 61 L. J. Q. B. 128; 66 L.T. 
220; 40: W. R.230;56 J. P. 180. i 4 
(32).(1680).86 E.. R. 5; 1 Ven 


.6. 
a) 19 Ind, Oas.736; 37 B. 471; 15 Bom. L.R. 320. |, 


34) 6 M; 351. 
(35) 4M. 137. - 
85 Ind. Cas. 581; 48 B. 673; 26 [Bom. L. R. 1035; 


(37) 96 Ind. Cas. 287; 5 Pat. 468; A, I. R.. 1926 Pat., 


There is nothing in the . 
‘Act to show an intention that a person 
not a party tothe contract can sue on it., 
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“not a party or ‘privy to a contract could 


“not maintain an action to secure any benefit ..- 


i conferred on him by it. In that. case A. 


‘executed a mortgage in favour of the plaint-. 


‘iff and subsequently sold the property 
‘to B. In the recital in the sale-deed B 
‘agreed to pay off the mortgage and the 
plaintiff sued B. It was held that the plaint- 


. iff cannot avail himself of the stipulation 


in the sale-deed between the. mortgagor 
‘and the vendee that the vendee was to 
‘redeem the mortgage. Buceknill, J., in the 
‘course of the judgmentrefers to Nanku 
Prasad Singh v. Kamta Prasad Singh (15), 
‘where their Lordships of the Privy Council 


-‘held that a recital in a sale by A to B 


‘that B is to pay off a mortgage would give 


. Do cause of action to the mortgagee to sue 


‘B. The learned Judge quotes the judg- 


-ment of Lord Atkinson who dismissed 


-of the equity of redemption. 


“the appeal with the following. remark: 


“Their Lordships have considered this case 
‘and they think it is clear that no personal 
liability. was incurred by the purchasers 
Their Lord- 


` ships, therefore, think that the decree of 


the High Oourt was right and that the 
point made by the appellant failed,” - 

: It is argued that where all the parties 
to a contract are before the Court and 
“complete justice can be done between them, 
‘there is, nothing’ to prevent the Court 
“from giving a decree toa person although 
‘he isnot a party to the contract and that 
“this is one of the exceptions that should 


. be grafted on the rulein Tweddle `v, At-. 
“kinson.(1), and reliance was placed on the : 

“observations of Tyabji, J., in Iswaram Pillai 

“vi. Taregan (14), where the learned Judge _. 


deals with the question as to how far the 
tule in Tweddle v. Atkinson (1), can be said 
‘to be arule of procedure. There is no- 


‘thing in the observations of Tyabji, J., to. 
“indicate;.that the mere presence of parties . 


“would make the rule in Tweddle v, Atkinson 
(1) inapplicable... ' : ; 
"Reliance has also been. placed on the 


judgment of Devadoss, J.,. in Singarayya ` 


“vy. Subbayya (4), where the learned. Judge 
‘after referring to Iswaram Pillai v. ‘Taregan 


*(14), and the observations of Sir Lawrence: 


Jenkins, O. J., in Deb Narain Dutt v. 
'Chunt Lal Ghose (3) observed: “But apart 
‘from that where a. Court has ‘before it all 
‘persons and is. in'a position to do complete 
‘justice to the case, it:would be straining 
‘the law to hold -that. the..suit should fail 
‘on the ground that thé defendant..did not 


‘contract with the plaintiff to pay’ the amount 


Which ‘he’ contracted te pay on.his behalf.” 
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Èi 
‘The learned Judge also refers-to the observa- 
tions of Venkatasubba Rao, J., in Garudappa 
Peria Thiruwadi Ayyangar v. Fookutti 
Janaki (38). : D Ne 

With respect, if seems tous that if the 
law is that-a person not a party to a con- 
tract cannot sue on the contract though 
a benefit is secured to him and unless the- 
ease falls within the exceptions indicated 
in the cases above referred to the plaintiff 
has no cause of action, it is no answer to 
say that all the parties are before the 
Oourt. 

Order I, r..3, of the Civil Procedure Oode 
is very clear. There should be aright to 

relief in respect of the transaction get out 
in the plaint before a party can be added 
as defendant. The addition, of others 
would net so far-as he is concerned alter 
his rights. We do not think that there 
is any legal basis for holding that the 
mere ,joinder of the original parties to the 
contract would give the plaintiff a cause 
-of action which does not exist before the 
suit. ame : 

We are of opinion that where all that 
appears is that a person transfers property 
to another and stipulates for the payment 
of money to a third person, :@.suit to 
enforce that stipulation by the third party 
will not lie. - : EIS 

A. | Reference answered. 
‘(38) 75 Ind. Cas. 1016; 18 L. W. 530; 45 M. L.J. 69 
A, L R. 1924 Mad, 103. a 





. ‘MADRAS HIGH COURT. 
: FULL BENCH, 
Ovik Revision Peririons Nos, 1349 AND 
1350. oF 1928, 
: November. 1z, 1929. 
Present:—Sir Beasley, KT., Ohief Justice, 
Mr. Justice Krishnan Pandalai and 
| “Mr. Justice Ourgenven. : 
PALANI GOUNDAN—PRTITIONERB 


IK ` “versus 
i Tan OFF1OIAL REOEIVER or 
- COIMBATORE AND-ANOTHEK— PETITIONER- 
`.. -  ỌREDITORS— RESPONDENTS} | 
Provincial Insolvency Act (V of 1920), 3s. 27, 418— 
Application for discharge—Power of Court to extend 
time after expiry of period originally ` fixed— ' 
Civil Procedure Code (Act V 6f-1908), 3.148. |. 
_, The Insolvency Court has jurisdiction to extend'the 
time ‘fixed under s. 27 of the’ Provincial:iInsolvency 
Act foran application by the debtor -for -discharge 
éafter.thé .expiryof that -time but ‘béfore':an order of 
ent is. passed under s. 43 of the said Act. -[p. 
162, col. 2;-p. 64, col.’ 2.] =. bs Re KN, 
Thirumala Reddi v. Kalakula Thamasa: Reddi (5), 
‘overruled. -.. cane ee eee: 
“" Opinion of Venkatasubba Rao,J., in ‘Firm’ Jethaji 
Perajiv. Krishnayya (8).and Gopal Ram v, Magni Ram 
(2), followed. 


Ba PALANI GOUNDAN V: OFFL, RECEIVER GOIMBATORE.. 


Petitions unders.75 of Act V of 1920, 
praying the High Court to revise the orders 
“ of the District Court, Coimbatore, dated the 
4th September, 1928, and passed in O. M. A. 
Nos, 69 and 68 of 1928, preferred against 
those of the Court of the Subordinate 


Judge, Coimbatore, dated the 7th July, 1928, | 


and made respectively in I. A. Nos. 223 and 
298 of 1928in I.P. No. 1 of 1923, onthe 
fileof the District Court, Coimbatore. 


ORDER OF REFERENCETOA 
FULL BENGH. 


Ramesam and Jackson, JJ.—The 
decision relied on by the District Judge while 
making some obsevations in favour of the 
respondent, ultimately proceeds on the 


ground that the proceeding before the. 


learned Judges was a revision petition and 
the learned Judges thought that it wasa 
ground good enough for rejecting the 
petition. The contention of the respondent 
is supported by the decisions of the Caleut- 
ta, Patna, Lahore and Rangoon High Courts: 
Abraham v. Sookias (1), Gopal Ram’ v. 
Magni Ram (2), Lakhi v. Molar (3), K. K.S, A. 
R. A. Chettiar v. Maung Myat Tha (4). The 
opposite view was taken in this Court by two 


jearned Judgs in Thirumala Reddi v. 


Kalakula Thamasa keddi (5). Itis annces- 
sary to refer to other decisions in this Court, 
“One matter is clear, As observed by Chat- 
“terjes and Panton, JJ:, s. 43 of the Act does 
not operate as an automatic annulment on 
the failure of the debtor to apply fora 
` discharge. On this -point, there is an 
authority which says that -the adjudication 
shall stand cancelled on the- debtor's de- 
fault. ‘The only question that arises is— 
whether the Court can extend the time 
before the order of annulment is passed 
though after the expiry of the time original- 


ly fixed under 8. 27. We refer the following . 


question for the decision of a Full Bench:— 

Whether a Oourt has jurisdiction to ex- 
tend the time originally fixed under s. 27 for 
an application by tie debtor-for discharge, 
after the expiry of that time but before an 


(1) 81 Ind, Cas, 584; 510. 387; A.I. R. “1924 -Cal 


15, 107 Ind. Cas. 830; 7 Pat..375; 9-P.L. T. 3295A. I 
R, 1928 Pat. 338. `. - MP 
3) 86 Ind. Oas:115; 26 P-L. R. 126; ATR. 1925 


Lah. 416. ; 2 
(4)100 Ind. Oas. 921; 6 Bur.L. 3.5; A-I R. 1947 


. 186.7 oe ane E wens 
Ree oa Ind. Oas. 581; 51 M. 839; 27 L. W., 311; (1928) 
M, W, N. 177; 54 M L. J. -344; -A. T R. 1928 Mad. 


Or z 
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order of annulment is passed under s, 48, 
either under s, 5of the Insolvency Act taken 


-with a. 148, Civil Procedure Code, or under 


s. 27 (2) of the Act itself or otherwise? 

Messrs. S. V. Venugopalachari, for the 
Petitioner. ` 

Messrs. N.S. Srinivasa Ayyar and G., 
Jagadesa Ayyar, for the Respondente. 

3 OPINION. 

Beasley, C.d.—The question referred 
tous is ‘Whether a Court has jurisdiction 
to extend the time originally fixed under 
8.<7 of the Provincial Insolvency Act, for 
an application by the debtor for discharge, 
after the expiry of that time but before an 
order of annulment is passed under s. 43, 
either under s. 5 of the Insolvency Act taken 
with s. 148, Civil Procedure Code, or under 
s. 27 (2) of the Act itself, or otherwise?” 
This reference is made necessaay because of 
the viewtaken by Courts other than the 
Madras High Court in opposition to the 
balance of opinion in the/Madras High Oourt. 

The facts are that the insolvency petition 
was presented on the 5th January, 1923, 
and on this petition there was an order of 
adjudication on the 3!st January, 1924, 
and one year's time was granted to the 
insolvent to apply for his discharge. This 
time was further extended and the finally 
extended period expired on the 30th June, 
1927. No further applications for extension 
of time were made and nothing was done in 
the insolvency until in if28 an alienee 
applied for the annulment of the adjudica-. 
tion. Notice was ordered to the insolvent 
to- show cause against the annulment of the 


‘adjudication and then a creditor filed an 


application to extend the 
application for discharge. 

We have now to consider whether the 
Court has any jurisdiction to extend the 
time for an application for discharge having 


time for the 


, regard to the fact that the time specified - 


by the Court expired on the 30th June, 1927," 
and the application for an extension of time 
was only made in 1928. The first section to- 
be considered is s. 43 (1) of the Provincial 
Insolvency Act which reads: “ifthe debtor 
does not appear on the day fixed for hearin 
his application -for discharge or on Sak 
subsequent day as the Court may direct, or 
if the debtor does not apply for an order 
of discharge within the period ‘specified by 
the Court, the order of adjudication shall be 


annulled, and the provisions of s. 37 shall 


apply accordingly.” WallerJ.,in Arunagirt ` 
Mudaliar v. Kandaswami Mudaliar (6) held 

(6) 83 Ind Cas, 955; 19 L. W: 418; SAM. L, T. 170} | 
(1924) M. W. N. 331; A. I. R, 1924 Med, 635, 
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‘that the Judge has no: option, under s, 43 - 


but to, annul the adjudication and that he 
‘has no power under s. 27 to extend the 
‘period after it has expired. His reason for 
‘80, holding is that fs. 
! absolutely peremptory in its terms and that 
‘the only course open toa Court, on default 
,of the insolvent to apply for his discharge, 


‘is to annul the adjudication and that being , 


‘BO no application for extension of the period 
‘can lie after ithas expired. In the same 
case Krishnan, J., took the contrary view. 
In Thirumala Reddi v. Kalakula Thamasa 
Reddi (5) Kumaraswami Bastri and Wal- 
lace, JJ., agreed with Waller, J..s view ina 
jud gment which reviewed most of the 
decided cases upon this point and they held 
that the word “shall” in its ordinary signifi- 
cation is mandatory and saw no reason why 


that word in s. 43 should not receive its: 


ordinary interpretation. Phillips and 


Madhavan Nair, JJ., followed Waller, J.’s 


opinion in Arunagiri. Mudaliar v. Kanda- 
swami Mudaliar (6) in Venugepalachariar 
v. Chinnulal Sowcar (7), Venkatasubba Rao 
and Reilly, JJ., considered this question in 
‘Jethajt Perajiv. Krishnayya (8). Venkata- 
subba Rao, J.,in the first place, observes 
that the adjudication does not get automa- 
tically annulled under s. 43 (1) on the expiry 
of the original period. Next he holds that 
8. 27 (2) ofthe. Provincial Insolvency Act, 

whilst saying” “that the Court may extend the 
time, does ‘hot say in express terms that: it 
may be extended either before or after the 


expiration ofthe period originally fixed, and . 


in, hisviews. 148, Oivil Procedure Code, 
clearly allows the Court to enlarge the time 
irrespective of the fact that the application 
is made either before or after the expiry of 
the period originally specified and for this 
Badri ‘Narain v. Sheo Koer (9) is direct 
authority. He holds, therefore, that it is 
open to the Insolvency Court under s. 27 (2) 
` of the Provincial Insolvency Act. to extend 
the time on a proper application to that 
effect made at any time before the adjudica- 
tion is annulled under 8. 43 (1). Reilly,J., 

is inclined to the view that the words “shall 
be annulled” in s, 43 of the Act are manda- 
tory. Inthe view of the majority of the 
Judges of this High Court who have con- 
sidered this question, the answer to the 
question referred to us would be in the 
negative. 


a 97 Ind. Oas. 706; 49 M. 935; 51M. L, J. 209; (2926). 


W.N. 674; A. I. R.1926 Mad. 942 
8) 122 Ind, Cas. 351; 52 M. 648; 30 T. W, 649;:57 M. 


L. J. 116; (1929) M. W. a 489; Ind. Rul. (i930) Mad. 
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43 is in his. view - 


“that effect. 


- 63 

But other High Oourts,. nainely, Calcutta 
Patna and. Lahore, have taken the opposite 
view.. This question was very carefully dealt 
with by a Full Bench of the Patna -High 
Court in. Gopal Ram v. Magni. Ram (2) 
holding that the Court has power under 
8, 27 (2) of the Provincial Insolyency. Act 
èo extend the time originally fixed by it for 
the. insolvent to make an application for 
discharge in spite of the fact that the time 
originally fixed by it may have expired and 
no application for discharge was made by 
that time and that the power so conferred 
by 8.27 (2) can only be curtailed or with- 
drawn wher the Court's power to deal with 
the question of adjudication has come to an 
end by reason of its having passed the final 
order annulling the order of adjudica- 
tion. It also- held. that the annulment 
of, adjudication does pot .under.s. 43 
(1) of the Act, come into operation 
without an express order of the Court to 
All the decisions were carefully 
considered in the judgment of Jwala 
Prasad, J. On page 381*, he says: 

“The interpretation sought to.be placed 
upon s. 43 of the Act by Mr. Shambhu Saran - 
could only be accepted if the Court was not. 
required to pass an order of annulment 
after the failure of the insolvent to .make 
an application within the period specified 
by the Court. The annulment of adjudica- 
tion would not ipso factocome into opera- 
tion without an express order of the Oourt 
to that effect under s. 43 of the Act. This 
is clear from the section itself and it gains 
support from cl. (2) of.s.37 which saya . 
‘Notice of every order annullingjan adjudica- 
tion shall be published in the Local. Official 
Gazette and-in such other manner as may 
be prescribed,’ so that an order annulling 
an adjudication has to be passed by the 
‘Court and so long as that order is. not 
passed the question, as. observed above, 
remains , pending before the Court in spite - 
of. the expiry of the period fixed by the . 
Court for the insolvent to make an. applica- 
tion for his discharge.” 

It was . strongly contended before. us that 
this view of the Patna High Courtis wrong 
and that directly the time hasexpired for 
the application for the discharge and. thd 
debtor has -made default in making ‘such - 
an application, the order of ‘adjudication is 


-ipso. facto annulled.. But -this contention 


quite overlooks s. 37 (2) ofthe Act to which | 
Jwala Prasad, J., referred. That, interme, 
refers to the order snares the. ‘adjudica- P 
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‘tion, It seems clearthat no adjudication 
‘cai be annulled without an order. If the 
‘annulment were automatic on the expiry 


.-of the period prescribed by s. 27 (1), the 


“order annulling theadjudication specified 
‘in B. 37 (2) would be quite unnecessary. 
In Abraham v, Sookias (1) Ohatterjea and 
Panton, JJ., took the same view as was 
“taken afterwards in the case in Gopal Ram 
y. Magni Ram (2), namely, that the Oourt 
‘has power-to extend the time even after the 
‘expiry of the period originally fixed and 
hat furthermore the annulment of the 
‘adjudication is not automatic. On the 
‘latter point Hari Ram v. Sri Krishan Ram 


- (0) is in agreement with Gopal Ram v. 


-’ Gourts is the correct one. 


--eannot grant an extension of time before 


Magni Ram (2) and Abraham v. Sookias (1). 
In my opinion, the view taken by the 
Calcutta, Patna and the Allahabad High 


‘much importance has ‘been givenin the 
“decided cases in this Court'to the question 


‘of whether the word “shall” in-s. 43 (1) of 


the Act isto be used-in a mandatory sense 
or not. No doubt, it is mandatory and 
gives the Court no option but to order an 
annulment of the adjudication’ but that 
‘does not necessarily imply that the Court 


‘passing such an order. In my view, all 


. ‘that is intended by that section is thatif no 


“one applies for an extension oftimeor no 


extension of timeis given, the Oourt must 


‘then annul the adjudication. Section 27 


_ (2) of the Act cannot be lost sight-of. That 


‘gives the Oourt power toextend the time 
within which the debtor shall apply for his 
‘discharge ands. 43 (1) only compels the 


_ ‘Court to‘annul the orderof adjudication, if 


the debtor does not apply foran order of 
‘discharge within the period specified by 
the Court and, in my view, s.27 (2) applies 
as much to cases beyond ‘the extended 
period as to those within it so long as the 
‘gpplication ‘is made béfore any order of 
‘annulment is made by the ‘Court and the 
‘words “within the period specified by the 


_ Court” in s, 43 (1) mean the-period extend- 


ed by the Court from time to time beyond 

the -originál period and up to the date of 
annulment. ` . 

I also agree with Venkatasubba Rao, J., 

tn Firm JethajiPerajiv. Krishnayya (8) 

that “g. 148 of the Oivil Procedure. Oede 

allows the Court to-enlarge. ‘the’ time 


"irrespective of the fact that the. application 


is made after the expiry of the time original- 
ly fixed or afterwardséxtended. ~~‘ . -> 


25 A.L. J. 152, 


20) 300 Ind. Oa, 820749 A201; A., I.-R, 1927-All - 
416; oa 
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For ‘the above reasonsI would ‘answer 
‘the question referred to usin the affirma- 
tive. : 
Krishnan Pandalai, J.—I agree. 
-Curgenven, d.—I alsoagree, The qués- 
tion is not,in my view, whether the terms 
of 8. 43 (1) of the Act are mandatory. 
‘Granting that the Oourt is obliged to annul 
an adjudication if the debtor : does not 
apply for an order-of discharge “within the 
period specified by the Court,” it remains 
to be decided how that expression is to be 
‘construed.’ -Sub-s. (1) of s.27 requires the 
-Court, on making an order of adjudication, 
to “specify in such order the period within , 
which the debtor shall apply for his dis- . 
charge.” Sub-s. (2) empowers the Court to 
extend such period. “The period specified 
‘by the Court” will clearly comprise not 
-only the period originally specified under 
sub-e. (1), butZany extension granted under 
‘gub-s. (2), Then the only further question 
is whether such ‘extension may be sanction- 


‘ved even ‘after the original period, together 


with any extension alreaay ordered, has 
expired, Section 5 of the Act attracts the 
provisions of the Code of Oivil Procedure, 
‘and among them the power, conferred by 
8.148 of the Code, to grantan extension of 
time even though the period originaliy 
‘fixed may have expired. It is scarcely 
necessary to go further than this ; but if it 
were, the Privy Council-judgment in Badri 
Narain v. Sheo Koer (9) would support the 
view that power to enlarge a.period after . 
its expiry is implicit in such a provision as 
-s.27,(2), That case was decided under the 
‘old Oode, which contained nothing corres- 
‘ponding to s. 148, and the point for deci-" 
-sion’ was ‘as to & Court's power retrospec- 
“tively:to enlarge the period for furnishing 
‘security under ‘s. 549 (now -O. XLI, r. 10). 
‘The section contained the diréction: 
“if such-security be not furnished within 
Buch time as the Oourt orders, the- Court 
‘shall ‘reject the appeal.” 

Purely upon a construction of the section 
their Lordships:say- that: “the -applica- 
tion to the Court to enlarge the time 
for ‘giving ‘security may ‘be made 
‘either ‘before or after the expiration of the 
time Within which the ‘security has’ been 
ordered to be furnished,-and the Oourt-may 
théreupon eiilarge the time according to 
any, necessity which may arise whereit is 
just/and proper that they should -do 8.” 

. I :ean ‘discover no-redson for construing 

a. 43 (1).0f the:Provincial Insolvency Act in 

any, diferent manner. . |. 2 
a. ~ “Reference answered affirmatively, 
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CALCUTTA HIGH COURT. 
i OiviIL Reviston No. 1558 of 1928. 
| ~ April 17, 1929. 
: Present :—Mr. Justice Mitter, 
BIPUL BEHARI CHAKRAVARTY 
PETITIONS 


VeETSUS - j 
` NIKHIL OHANDRA OHAKRABARTY 
i AND OTHERS— OPPOSITE PaxTY. 
| Civil Procedure Code (Act V of 1908), s, 11—Suit for 
| possession with future mesne profits—Decree silent as 
:to future mésne profits—Fresh suit—Res judicata—In- 
-terpretation of Statutes—Presumption that Legislature 
‘is aware of course of judicial decisions. 4 
i Where future mesne profits are. claimed in a suit 
‘for recovery of possession but the decree ‘is silent 
‘with regard to the same, 2 fresh suit for the recov- 
„ery of profits for the period. between the date of the 
decree for possession and the date of‘ delivery of 
_possession ‘is not barred under the Civil Procedure 
yOode, 1908. [p. 65, col. 2.1 ~ 


| Hays v. Padmanand Singh (2) and Doraisami Aiyar’ 


“v, Subramania Aiyar (3), followed. 
| Atmaram Bhaskar v. Parashram Ballal (1), dissented 


Írom.. : 

, It is a well settled principle of construction that 
the Legislature must bé presumed to know not only 
‘the general principles oflaw but the constructions 
which the Courts have put upon particular statutes 
and when a section of an Act which had received a 
judicial construction is ré-enacted in the same words, 
such re-enactment must betreated as a legislative 
recognition of the construction. [p. 65, col. 2; p. 66, 
‘col. 1, 


< Rale granted against the judgment ‘and 

‘decree of the First Munsif at Brahmanbaria, 
exercising Small Cause Court powers, dated 
the 11th of September, 1928, : 

Mr. Shyama Prasanna Deb, for the Peti- 
tioner. Ny a ; 
: Mr: Gunendra Krishna 'Ghose (for Mr. 
Hiran: Kumar Roy), for the ‘Opposite 
Party, 07 S na tem ; em: 
‘` JUDGMENT,—This Rule which was 
obtained on behalf of the plaintiff relates to 
a suit in which the plaintiff claimed mesné 
profits for the yéars 1232 to 1334 B.S. 
a period subsequent to thé period when he 
obtained a decreetforkhas possession in Title 
Suit . No. 102 of 1924 brought by ‘him in the 
Munsif’s Court at Brahmanbaria: ° His case 
is that he took delivery of possession of the 


“land decreed to him in the suit- on the: 25th 


February, 1928, which corresponds ‘to 12th 
Falgoon 1334 B. 8.“He consequently asks 
for recovery of mesne profits - from 1332 up 
to 1334 Falgoon—the.- date of his taking 
possession. The defendants took a- pre- 
liminary‘objection that the claim for mesne 
profits was-barred- by 8. 11 of the Code of 
Civil Procedure as there was a prayer in 
the previous suit for future mesne profits 
and asthe decreé ‘in that Bait No, 102 of 
1924 was silent with regard to future mesne 
profits, it must be held that the claim was 
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disallowed. This preliminary objection 
prevailed with the Small Oause Court Judge 
who tried the’suit and the Munsif exercis- 
ing the Small Cause’ Court powers followed 
the decision of the Bombay High Oourt in 
the case of Atmaram Bhaskar v. Parashram 
Ballal (1) in support of his view-that:plaint- 
ifs suit was barred by the doctrine of 
res judicata. He accordingly dismissed the 
suit. 4 < 
The plaintiff has obtainéd .this Rule and 
it is contended on his behalf that the deci- 
sion of the Bombay High Court does not 
take the correct view’ and is opposed to-the 
decisions of the Madras High Oourt and of 
the Allahabad High: Court. It is further 
contended that the. decisions were unani- 
mous under the Code of .188z..that in 
circumstances like the present. a fresh suit 
for future mesne profits would not be barred 
and that the change effected by, the Oode-of 
1908 does not in any way affect the decisions 
under the old Code. I think the contention 
of the petitioner is:sound and must be given 
effect to. It appears that in a series, of 
cases under the Code of.1882 it was held in 
this Court thats. 13 of the Oode ‘of:Civil 
‘Procedure of 1882 did not -bar_a suit for 
future mesne profits which was’ claimed in 
a previous suit between the parties, but in 
regard to which the decree was silent, the ` 
mesne profits being for a period subsequent 
to the institution of the first suit. It is not 
necessary to refer to all the cases, but re- 
ference may be made to one case asa type. 
The case of Hays v. Padmanand Singh (2) 
may be so referred to. The question.for 
consideration is if there is any change in 


“the Code of 1908 which justifies the view 


which has been taken by the learned Judges 
o: the Bombay High Oourt in the case 
which has been cited by the Munsif, , It ape 
pears to me that the provision with regard 
to mesne profits was contained in ss. 211 and 
212 of the Code of 1882 and O. XX r. 12 of 
the present (ode is, in my. opinion, sub- 
stantially the same and all that has been 
done in the present Oode is that the two 


sections of the old Code have been amalga- 


mated into one. The Legislature when 
enacting the Code of 1908 was certainly - 
familiar or must be taken to have been 
aware of the unanimity of the decisions of all 
the High Courts in India as to the view, viz.; 
that a fresh suit.for mesne profits would not . 
be: barred :if. the decree. .in the suit for 
recovery of possession is silent with regard 
to the same. : It is a well-settled: principle of 
(1) 58 Ind. Oas, 419; 44 B. 954; 22 Bom. L. R, 982, 
(2-320. 118. 
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construction that the Legislature must be 
presumed to know not only: the general 
principles of law -but the constructicns 
which the Courts have’ put upon parT- 
ticular Statutes and when a section of an 
Act which had received a judicial con- 
struction is re-enacted in the same words, 
such re-enactment must be treated as a 
Legislative recognition of the construction. 
If the Legislature had intended to overrule 
the unanimous decision of all High Courts 
on the point, I should think that it would 
have used clear and apt langnage for that 
purpose Such intention would not be 
inferred indirectly or by mere implication. 
That being the position, I think the learned 
Judges ofthe Madras Bigh Court took 
the right view and Iagre with what has 
been said by Sir John Wallis, C. J` of the 
Madras High Court in this behalf in the care 
‘of Doraisami Aiyar v. Subramonia Aiyar 
(3). The Jearned Ohief Justice said: 
“ The word ‘relief in the explanation means 
relief arising out of a cause of action which 
had aecrued at the date of suit and on which 
the suit was brought, and did not include 
relief such ss. mesne profits eceruirg after 
‘the date of suit as to which no cause of action 
had then arisén, but which the Court was 
nevertheless expressly empowered to grant. 
‘The explanation having been reproduced in 
exactly, the same words, the presumption is 


that it was intended to have precisely the ° 


same effect. I do not find any sufficient 
indication to rebut this presumption in the 
fact that es 211 and 212of the old Code were 
amalgamated to form O, XX,-r.12. The 
‘change introduced by the new rule is that 
the award of mesne profits in all cases is to 
be by preliminary decree, and that when 
ascertained they are to be embodied ina 
final decree,’ whereas underss.21) and 912 
they were to be ascertained in execution. 
‘This change does not appear to me to affect 
the construction of. Expl V to 5 11, 
mor do I think, is effected by the omission 
in s. 47 of the new Code of the proviso to 
the corresponding e, 744 of the old Code. 
This view of the Madras Full Bench’ bas 
‘been followed ty the .Jesrned Judge 
of the Allahabad High Court in the case 
of Mohammad Tshag Khan v. Mohammed 
Rustum Ali Khan (4). In that case the 
learned Ohief Justice Sir Henry Richards 
and Mr. Justice Pramada Charan 
Bannerji maintained the view that there was 


ces 


: (3)42 Ind. Cae, 929; 41 M. 188; 22 M. L. T, 484: 33 
M.L.J. 699; (1917) M. W. N. 847; 6 L.” W. 784 


(F. B.).. $ i 
_ |. 4) 44 Ind. Oas, 89; 40 A, 299; 16 A, L. J. 182, 
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nothing in the Code of 1908. which would 
-euggest fhat the earlier decisions-nndér the 
Code: of 1-42 were ro longer good law. I 
prefer to follew the view of the Madras and. 
the Allahabad High Courts and with great 
respect I do not agree with the narrow 
view taken by the learned Judges of the 
Bombay High Covrtin Atmaram Bhaskar 
v. Parashram Ballal (1) which has already 
been cited. : Coie tA 
“The result is that this Rule must be made 
absolute. Thejudgment and decree of the 
Small Oause -Court Judge diamissing 
the plaintiff's suit must he set aside 
and the case sent back to him in order that 
he may re-try. tbe suit on the merits. The 
petitioner ig entitled.to his costs of this 
Rule, the hearing-fee of which I- assess at 
one gold mohur.- i A Tet 
A NAN -. Rule made absolute. 


CALCUTTA HIGH COURT, 
ORIMINAL Appaat No, 58 oF 1929, ` 
i July 24,1929, > `- 

‘- Present:—Mr Justice Ouming and 
Mr. Justice Lort- Williama. 
BIKRAM ALI PRAMANIK. AND OTHERS 

— APPELLANTS < 
VETIUS 
EMPEROR — Opposite Party 

Penal Code (Act XLV of 1860), ss. 395, 457—Alter- 
native charges under ss. 393 and 457, legality of— 
Evidence Act (I of 1872), ss. 148, 154—Puiling leading 
questions to one’s own witness, whether amounts to 
cross-examination— Evidence of such witness, whether 
can be relied on— Criminal Procedure Code (Act V of 
1898), s. 297 Charge to Jury—Misdirection. 

Alternative charges under ss. 395 and 457, Penal 
Code, are not bad in law. [p. 67, col. 1] 

Putting leading questions to one's own witness 
with the permission of the Court under es 154 and 
143 of the Evidence Act does not amount to declar- 
ing the witness as hostile and cross-examining him 
so as to preclude the party who has called him from 
relying upon the evidence of that witness. [p. 
68, col. 1] 

Omission to give any direction to the Jury as to 
how they should treat, and what weight they should 
give to, the evidence of an accused person against 
his co-accused amounts to misdirection. [p. 68, col. 
2. 


Par Lort Williams, J—Sections 143 and 154 of the 
Evidence Act read together do not give power to the 
prosecution to put leading questions to their own 
Witnesses even with the assent of the Judge. [ibid.] 

The meaning of s,154 ofthe Evidence Act is that 
a party may, with the permission of the Court, treat 
a witness as hostile and cross-examine him and the law 
in this respect in India is not different from the law 
which obtains in Ragland. [idid] 
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Griminalappeal against the decision. of 
the Assistant Seesions Judge, Pabna, dated 
the 17th Jannary, 1929 Í 

Mr. Dinesh Chandra Roy,for the Appel- 
lante. : 

Mr, Debendra Narain 
the Crown.. 


Bhattacharjee, for 


JUDGMENT. f 
Cuming, J.—This is an appeal hy two 
persons Bikram Ali Pramanik aud Kudrut- 
ulla Khan. These two persons together with 
one Samatualla were tried by-the learned 
Additional Sessions Judge of Pabna anda 
Jury on charges of dacoity and house-break- 
ing by night, The Jury unanimously found 
all the three persons -guilty under s. 457, 
Indian Penal Code, and not guilty under 
8.395, Indian Penal Code. The appeal of 
Samatulla has been summarily dismissed 
and that of the other two appellants is now 
before us. 
The case forthe prosecution briefly was 
that these persons together with a number 
_of other persons broke into the house of the 
complainanton the nightofthe 27th May, 
1928. The defence briefly was a denial of the 
whole occurrence; and there was a suggestion 
in the case of Samatuila of enmity. 


‘The first point raised by the learned 


Vəkil for the appellants is that the 
alternative charges under ss. 395 and 457, 
Indian Penal Code are bad in law. Why 
it is bad in law I am unable to understand. 
Offence under s. 457, Indian Penal Code, is 
really in some cases a minor offence to offence 
under s. 395. There can be no reason why 
there should not be alternatives of these two 
offences, 

The next point raised is that the learned 
Judge has not properly dealt with or has 
misdirected the Jury with regard to a 
certain alleged confession. It is alleged that 
Samatulla whose appeal has been 
rejected on the night of the daccity made a 
confession to a cousin of his one Ketab Ali 
Sarkarin which headmitted that he and 
the two appellants had committed: dacoity 
in the house of the complainant. In dealing 
with this confession the learned Judge's 

- charge to the Jury is as follows‘ Prosecution 
Witness No. 15 Ketab Ali, a deed-writer in 
the Salanga Registration Office.says-that the 


' accused Samatulla is his cousin and that he _ 


: went to him at about 3-30 a. m. on the night 
of occurrence and requested him to save 
him as his name had been mentioned 


in connection with thedacoity. This person 


says that -after pressure. being put, the 
i accused Samatulla stated that he with the 
| other two accused and also two other persone 
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_;had. committed the dacoity. The witness 
admits that there was a quarrel between 
bim and the aceuéed Samatulla regarding 
the deduction of Rs. 10 from the price of 3 
maunds of sweetmesats taken’ by Samat 
from his shop. This witness further admits 
that he (Samat) also said that his name had 
been falsely mentioned inthe Ejahar at the 
Thana. Prosecution Witness No. 15 was not 
examined by the Sub-Inspector. It is for 
you to say whether the accused Samatulla 
went to this witness on the night of occurr- 
ence and made the confession”. With regard 
to the alleged confession itself itis tobe 
found in the evidence of Ketab Ali Sarkar 
when examined before the Magistrate. There 
he stated that Samatulla on being pressed 
said that he, Bikram Ali, Kudar Ali Khan 
and two others committed dacoity in the 
house of Ohandulla Sarkar. When examined 
in the Sessions Court he states aa follows: 
“Accused Samatullais my co- villager. At 
about 3and 3-30 a m. the Nanigachi mela 
day I came to know of a dacoity in Ohaa- 
duila’s house Accused Simatulla went to 
me that night. He is here. He said that his 
name had been taken in connection with the 
dacoity in Chandulla'’s house. He asked me 
to go to the Prodhans of that Parah. I told 
him to come in the morning as [could not 
go at that hour of the night. He did not 
come tome any more. He said that three 
names were mentioned in connection with 
the dacoity, viz., those of Bikram and himself 
and the man who was a Hindu before and 
converted to be a Mahomedan afterwards.” 


` It would be noticed that in that statement 


Samatulla does not say thathe and the other 
two appellants committed the dacoity. He 
only says that three names had been men- 
tioned. The Public Prosecutor was evidently 
not satisfied with that statement; for he 
asked the permission of the Court to put 
further questions to.the witness and he 
then asked as follows “Did Samatulla tell 
you that he and Bikram and Kudratulla 
and two others had committed dacoity in 
the house of Chandulla Sarkar.” The answer 
was “yes, he said so.” Mr. Roy who appears 
for the appellants contends that the public 
prosecutor having declared the witness 
hostileand cross examined him it was not 
open to the prosecution to rely upon the 
evidence of this witness. The only effect of 
declaring the witness hostile and cross- 
examining him was todiscredit the witneds 
altogether, But it does not appear that the 
` prosecution wished to cross-examine the 
witness for the purpose of discrediting his 
evidence, As- faras can be seep what tha 
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Public:prosecutor did was to ask the permis- 
sion of the Court to put questions to this 
witness which might be put by the adverse 
party. From this it cannot be said that he 
intended to declare the witness hostile and 
to cross-examine him. Section 154 read 
with 8.143 of the Evidence Act provides 
that: the Gourt may allow the party to 
put leading questions tohis own witnesses. 
But,that.I do not think necessarily means 
that he must declare the witness hostile and 
‘eross-examine’ him. It is only when he 
declares, tbe witness hostile and cross- 
examines him ‘that he cannot rely on his 
evidence. It will be seen from a perusal of 
thé evidence that what the Public Prosecutor 
desired to get from the witness was nota 
contradiction of what he had said but 
something in addition. It was not cross- 
examining his own witness but with the 
permission of the Court was asking him 
leading questions. Thatis. not necessarily 
to cross-examine. Thisis clear from s. 154 
itself which does not say that a person who 
calls a witness may cross-examine him 
in certain circumstances but that he might 
put.question to him which mightbe putin 
| Gross-examination by the adverse party. That 

is not the same as cross~examining him. If 

it were the Code would have said so. 

Be that as it may, it has further been argu- 
ed by Mr. Roy that the Judge has entirely 
failed todirect the Jury as to how they 
should deal with the evidence of a co-accused. 
Here Mr. Roy stood on firmer ground. As far 
as can be seen from the charge of the 
learned Judge he gave no direction whatever 
to the Jury on this point. It is clear from 

. his charge that he did not tell the Jury that 
the statement of Samatulla that he himeelf, 
Bikram, Kudar Ali and two others were the 
persons who had committed the. dacoity 
could only be used against Samatulla and, 
therefore, apparently has allowedit to be 
used, as in certain circumstances it can be 
used, against the co accused, but he entirely 


neglected to draw the attention ofthe Jury ` 


to a very important matter, namely, the way 
in which this evidence was extracted from 
the witness, The witness first of all made no 
mention whatever of the fact that Samatulla 
had made astatement to himin which he 
said that he Bikram, Kudar Ali and two 
other persons had committed dacoity, and it 
is only in answer to the leading question by 
the Public Prosecutor which practically 
put into the witness’s mouth the answer 
. which he. wanted ‘that the witness stated 
' that Samatulla had toldhim that he Bikram, 
Kudaer-Aliand two others had committed 
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the dacoity. Neither does he give any 
direction to the Jury as to how they should 
treat, and the weight they should give to 
the evidénce of an accused person as 
against his co-accused. It is impos- 
sible’ for us to say that the omission 
of the Judge to bring this fact to the notice 
of the Jury has not seriously prejudiced the 
two accused persons. 

In these circumstances we must set aside 
the verdict of the Jury and direct that the 
appellants be re-tried. 

Lort Williams, J.—I agree with my 
learned brother that this conviction should 
be set aside and the twoappellants re-tried. 

I desire to add that in my opinion ss. 143 
and 154 of the Evidence Act read together 
do not give power to the prosecution to put 
leading questions to their own witnesses 
even with the assent of the Judge. 

The meaning of s. 154 is that they may, 
with the permission of the Court, treat a 
witness as hostile and cross-examine him, 
The wording of s. 154 shows ‘that the 
Legislature did not intend to distinguish the 
law in this country ; from the law which 
obtains in England. 

a. Re-trial ordered. 


CALCUTTA HIGH COURT, 
OriMINAL Revision No. 1 oF 1929. 
2 May 2, 1929. a i 
Present:—Mr. Justice Pearson and Mr. 
Justice Mallik. : 
JAGABANDHU CHOUDHURY— 
AccusED—PETITIONER — 


versus ; 

ABDUL SOBHAN SARKAR—Oprposire 
Parry. 

Criminal Procedure Code (ActV of 1898), s. 476-B 


Appeal under s. 476-B—Duty of Appellate Court to 
reconsider entire case on merits. É 


In an appeal under s. 476-B, Criminal Procedure 
Code, the Appellate Court must re-consider the entire 
case on the merits, [p. 69, col. 1.] 

Ram Charan Das v. Emperor (1), followed. 

Rule against an order of the District 
Judge of Dinajpur, dated the 19th 
December, 1928, preferred against an order 
of the Munsif of Thakurgaon, dated the 8rd 
August, 1928, 

Messrs. N. K. Bose, Debendra Nerain 
Bhattacharya and Prafulla Charan Nag, 
for the Petitioner, : ` 

Mr. Bimal Chandra Das Gupta, for the 


Opposite. Party. 
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JUDGMENT.. 

Mallik, J.—This Rule was issu- 
edon the District Magistrate of Dinajpur 
to show cause why the - order of the District 
Judge of Dinajpur dismissing the petitioner's 
appeal against an order-cf the Munsif of 
: Thakurgaon making a complaint against 
the petitioner under s. 476, Criminal 


' Procedure Oode, should not be set aside. 


: The Rule was issued on two grounds: The 
first ground is that the judgment in appeal 
is not in accordance with law; and the 
second ground is that the learned District 
Judge has failed to exercise jurisdiction 
vested in him by law in refusing in effect 
to exercise his own discretion in the matter 
and to. revise the exercise of discretion: by 
the Court of first instance, namely, the 
Munsif of Thakurgaon. i 

The contention before us is that ithe 
learned District Judge when the matter 
cameiup on appeal before him unders. 476-B, 
, Criminal Procedure Oode, did not 'ap- 
proach itin the way in which he should 


that section the learned Judge ought! to 


, was bound to doin all appeals before him. 
| This contention seems to me to be well- 


` , founded. Ashas been held in Ram Charan 


| Das v. Emperor (1), the Lagislature intended 
„thatan Appellate Court, in cases of ap- 
“ peals under s. 476-B, Oriminal Procedure 

' Code, should re-consider the entire matter 


-on its merits. This the learned District 


| Judge in the present case has not done. 
, From his judgment it appears that accord- 
iing to him there were two distinct views 
‘which could be taken of the facts of the 
‘case and he disposed of the appeal before 
him by only - holding that the learned 
| Munsif had, before passing his order, duly 
considered the facte of the case and ‘by 
. Saying that he (the District Judge) would 
‘not be justified in interfering with the 
‘exercise by the Munsif of his discretion. 
The learned District Judge in his judg- 
‘ment nowhere says, what his own view of 


the facts of the case was. This certainly : 


‘was not a disposal of the matter after a 
‘full consideration of the entire case on its 
‘merits. { 


‘ The result is that the Rule is made 

absolute. The order of the District Judge 

dismissing the appealis set aside and jit 

is directed that the appeal under s, 476'B 

be re-heard by the learned District Judge 
| 


- (1) 88 Ind, Cas; 358; 23 A. L. J.515A. I. R. 1925 All, 
544; 26 Or. L.-J. 1126, SEP aa 


1 


i pi 
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have approached it. It wassaid that under. 


have gone intothe merits of the case ashe: 


in the light. of the observations- made 

above. f l ; 
Let the stay of proceedings ~ Continue 

pending the disposal of the appeal. 
Pearson, J.—I agree. ` a. A 
Ag! Rule made absolute. 





CALCUTTA HIGH COURT. 
URIMINAL Revision No, 1276 or 1928. 
March 8, 1929; -` : 
Present :—Justice Sir Zabhadur Rahim 
Zahid Suhrawardy, Kr., and Mr. Justics 


-72 Graham. 
KAILASHPATI 
AocusED—PETITIONERS: 
versus | : 
QOPI KOIRI—Comprarnant—Opposita 
>- + PARTY. 
‘Criminal Procedure Code (Act V-of 1898), s. 403— 
sAccused tried and convicted under -Railways Act— 


. Assault taken into account in imposing sentence— 


Fresh prosecution for assault—Autre fois.convict, 


The accused were tried and convicted under the . 


Railways Act. -Though there:was‘ifo: charge of as- 
sault in that trial and the ‘accused, were not on that 
occasion asked to plead in’ respect of that offence, 


the Court nevertheless took into account the fact - 


that the accused had committed an assault upon the 
complainant, and in consideration thereof inflicted 
heavier fines upon them ‘than upon the other. two 
accused who had not committed any assault. The. 
accused were again charged for assault in connection), 
with the same occurrence: , 


Held, that as the fact of ‘assault had been taken A 


into account in the. previous-trial in ‘imposing the 
sentence, the accused should.not be-triedfor assault 
again. : 

Rule against an order of 
October, 1928, KA tes 

Messrs, Sasi Sekhar Basu -and Tarapada 
Banerji, forthe Petitioners. 

JUDGMENT.—This Rule was issued 
to show cause why the order of the learned 
District Magistrate of Howrah, rejecting 
the application made by the’ petitioners, 


ior the quashing of an, order issuing pro- . 


cesses against them under s. 323: should 
not be set aside. The main ground urged 


is-that the petitioners had already previ- ^ 


ously been tried for an offence under the.. 
Railways Act and had been convicted and 
fined, and that being so, they ought not 
to be again placed in perilin respect of 
enother offence arising out of the same 
facts for which they might have been tried 
and convicted at the former trial. Thé.; 


ace 


trying Magistrate relying upon s. 403 (2); : 
-Oriminal. Proçedure Code, held that the 


PA 
< 


: ; È 
i | 


a ; 
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the | 
‘Deputy Magistrate of Howrah dated the 16th 
ei. ; 


P | 7 4 4 ` — 
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trial was competent and the learned Dis- Lal. v. Emperer (1)] The. result is that the 
trict Magistrate has endorsed that view. Rule should be mide absolute, the . œn- 
The point -involved is not altogether free viction and sentenca passed on the pəti- 
from, doubt; but we do not think that we tioner will ba set aside and thə casa will 
are called upon to decide itin this care now b:re-tricd by some Magistrate other 
inasmuch as it seems to be cl-ar that while than the Magistrate who dealt with it.. The 
there was no charge of assault in the , fine, if paid, will be refunded. 

previous case, and while the accused were- A. f Rule made absolute, 
not on that occasion asked to plead in : f 
respect of that offence, the Court never- _ (1) 100 Ind. Cas. 377: 54 O. 286; at p. 208; 49 Osa 
theless took into account the fact that the 7 8 4-1 R. 1927 Cal. 250; 28 Or. L. J. 297, 
accused -had committed an assault upon 

the complainant, and in consideration j 

thereof inflicted heavier fines upon them 

than upon the other two accused who had- ' 

not committed any assault. That being 


so, we do not think that it-would be just CALCUTTA HIGH COURT. 
or proper that the petitioners, having ORIMINAL Revision No. 717 or 1929. 
already been punished ‘although indirectly August 16, 1929. 


on this account, should be again tried in Present:—Sir George Claus Rankin, KT., 

respect of the same matter since that would Chief Justice and Mr. Justice Patterson, 

inolve. punishment twice over for the same’ SIRAJADDIN KAZI—Pazririonze 

_ offence. In thie view of the case we make - WETSUS 

“the Rule absolute and set aside the order ` SERGEANT H. J ENNER—Obprcsitz 
complained of, > = | se °° a bot ds PARTY. ; ; f 
A. a Penal Code (Act XLV of 1860), s. 886—Accident 


S ar “Rule made absolute, through rash driving—Speedy trial, necessity of. 
bes Cases relating to motor car accidents must be 
s4 tried without delay. Itis improper to try such a 
z : Gg case months after the incident when the accused and 
melee. | ot Me . his witnesses might be entirely unable to re-construct 
: $ ; i their recollection asto what had happened. 
-= E We i Messre, S. K. Sen and S. N. Mukherjee, for 
a ate Na Aa EN ~ the Petitioner. E 
ap wi Nak ana Ka a Mr. Jyotish Chandra Guha, for the 
CALCUTTA HIGH COURT. — Opposite Party. . 
OgIMINaL ‘Revision No. 17 or 1929.. -> JUDGMENT. 
wi Fa in ee ee ae Rankin, C. J.—In this case it is al- 
a resent: —Mr, Justice Mukerji. ‘ leged that the applicant was driving 8 
MOYZUDDIN MEAN ~—Accoszp— motor bas at 10°45 a. m.on 22nd October, 
A PETITIONER 1928, in Ohowringhée Road and that he 
versus - Z stopped the bus too suddenly in the centre 
EMPEROR—OpprositTE ` of the road without warning: thereby 
Pariy > causing another bus which was. behind 


Criminal Procedure Code (Act V of 1898), s. 842 i i iss 
Ng Ofte akang mah. f ), s. 842, to dash against it. The Magis- 


Section 342, Criminal Procedure Code, is obligatory trate „proposed to try this case upon the 
and applies to summary trials also. ieg question of negligent - driving. This 

Bechu Lal v. Emperor (1), referred to. incident happened on 22nd October, 1928, 

Rule against an order of the Deputy and the Magistrate proposed to try the case 
Magistrate, Bogra, dated the 10th Septem- sometime in May, 1929. A case like this 
| ber, 1928. ought to have been tried within a week. 

Mr. Asaduzzaman, for the Petitioner. Instead of that it was proposed to be heard 
JUDGMENT.—This Rule must be months afterwards when the accused and. 
made absolute. The petitioner was not his witnesses might be entirely unable to 
examined under e, 342. Criminal Procedure re-construct their recollection es to what 
Codé: ` The Courts below appear to have hed happened. In this case it appears that 
teken the view that that section ia not on Ist December, 192s, the Magistrate or- 
applicable to a summary trial. In tbis dered that the case should, be tried on 17th 
view they are wrong, it having beenheld December. On 17th December the.petition- ` 
by this Court that s. 342 is obligatory and er appeared in Court with his witnesses but 
applies to summary trials also [see Bechu neither the complainant nor. bis witnesses 
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‘traced and the Mezi3t-are’s order was 
“takid.” Tha vetisiover was again served 


tha matter 
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with summonses, the idea being thatthe - 


‘Polica had revived the case. It appears to 
me that such proceedings are most lament- 
able proceedings. In our opinion these 
‘proceeding’ must be quashed and the order 
‘complained of must be set aside. 

' The Rule is made absolute. 

. Patterson, J.—I agree.. 

OA Rule made absolute. 





CALCUTTA HIGH COURT. 
OriminaL Ravision No. 1249 or 1928, 
May 3, 1929. 
' Present:—Justice Sir Charu Chunder 
Ghose, Kr. 
On difference of opinion between 
Juetice Sir Zabhadur Rahim 
Zahid Subrawardy, KT., and 
a8 Mr, Justice Graham, 
BHUT NATH GHOS#i—Acovszp— 
PETITIONER 
Versus 
EMPEROR—Obpostts Parry. 
ı Criminal Procedure Code (Act V of. 1898), ss. 107, 
112—Security proceedings—Notice under s. 118—Con- 
tents—‘Substance of the information’, meaning of— 
Omission to give list of witnesses or allow accused 
to reserve cross-examination—Validity of procéed- 
ings. f 
Per Ghose, Suhrawardy and Graham, JJ:— 
The words ‘substance of the information’ in s 112, 
Criminal Procedure Oode, mean such or so much of 


the information as would enable the party to know . 


under what clause of s.110 heis charged or to what 
particular class of offenders he is said to belong; 
it is not necessary that the notice under the section 
should contain such details of information as to 
enable the accused to know in what cases he has 
been suspected and the names of the witnesses, [p. 
72, cols. 1 & 2; p. 73, sol. 2; p 74, 201 1] 

In re Kottamiddu Ranga Reddit (1) and Nihal v. 
Emperor (2), dissented from. 

Chintamon Singh v. Emperor (3), Rajendra Narayan 
Singh v Emperor (4) and Queen-Empress v. Ishwar 
Chandra Sur (5), followed. 

Per Suhrawardy and Ghose, J.J .— Proceedings 
under Ohap. VIII, Criminal Procedure Code, should 
not, however, be carried on in such a way as to 
hamper the offender in his defence and place him 
in.a worse position than if he were accused of a sub- 
stantive offence. Before he defends himself by cross- 


examining the witnesses for the prosecution and ` 


examining his own, he must know definitely the case 
that he has been called upon to meet,. When the 
accused appears and prays for information about the 


evidence’ which the Crown proposes tu adduce against ~ 


him, it should be supplied“or Bo much ofitas is 
practicable. This maybe done intwo ways. He 
may be given sufficient information of the evidence to 


bs called or he may be allowed to reserve cross-e x2" 
mination till he has full information about the case 
againsthim, [p 72, col. 2; p. 74, col. 1] 

Rule agsiast an order of the Addi- 
tional Sessions Judge, Midnapore, dated 
the 29th September, 1928, confirming 
an order of the Sub-Divisional Magistrate, 
Ghatal, dated the 3rd July, 1928. 


. Messss. Satkaripatt Roy and Bareswar 
Chatterjee, for the Petitioner. 

{Suhrawardy and Graham, JJ., before 
whom the case originally came for hearing 


71.7 


delivered the following dissenting judg- - 


ments}. 


JUDGMENTS. 
Suhrawardy, J.—This is an open 
Rule for revising the order of the Sub-Divi- 
sional Officer of Ghatal under s. 110 (a) read 
with s. 118, Criminal Procedure Code, con- 


_ firmed by the Additional Sessions Judge of . 
Midnapur. 


Two points which have peen 
stressed before us and require.consideration 
are, first, that the proceeding drawn up 
under s. 142, Criminal Procedure .Code, is 
illegal and secondly, that the learned Judge 
has misread the evidence of rome of the pro- 
secution witnesses when he says that they 
depored to the facts of having direct kuow- 
ledge of the petitioner committiag theft, 
As regards the first point it is urged 
that the notice under s. 112, Oriminal Pro- 
cedure Code, was vagueinasmuch as it did 
not set forth the substance of the informa- 
tion received against the petitioner. Sec- 
tion 1:2 says that the Magistrate shall make 
an order in writing setting forth the sub- 
stance of the information. The proceeding 
drawnup by the Magistrate—a copy of 
which was served on the petitioner—was in 
these words: “whereas it appears from the 
report, dated the 28th February, 1928, 


submitted by the Sub-Inspector of Police . 


Station Chandrakona that Bhutnath Ghosh, 
son of ete., within the local limits of my 


jurisdiction is by habit a thief, a robber and | 


house-breaker and is so desperate and dan- 
gerous as to render his being at large without 
security hazardous to the. community,.etc.” 


I: may be incidentally noted that the peti- . 


tioner was found not guilty on the charge of 
being a desperate and dangerous character: 
he has been bound down only under s. 110 
(a) for being by habit a thief, robber and 
house- breaker. - It is argued that the notice 


thé words of the tectiom and did not give 
the substanece-of the information upon 
which the Magistrate acted as required by 
s, 112. It is contended on the authority of 


< served upon the.seritioner merely repeated , 


2 


73 
In re Kottamiddir Ranga Reddi(1) and Nihal 


-i v, Emperor (2), that the notice was insuff- 
a 


cient aud vague as it merely quoted the 
words of the’section and “did not mention 
the particulars of the information received 
by the Magistrate, With great respect’ to 


the learned Judges who decided those cases _ 


Lam unable to agree with the interepreta- 
tion there put on the words “ substance of 
the information” in s. 112. The learned 
Judges require that the notice. should con- 


tain such details of information as: to en- 


able the accused to know in what cases he 
has been suspected and the names of the 
witnesses to prove the charges against him. 
This, to my mind, is not “ substance of the 
information” but details of information 
which may in some cases be not only very 
inconvenient but almost impracticable to 
put in the notice. 
pected ina hundred cases and there may 
be five hundred witnesses to prove such sus- 
picion and general repute. It is not reason- 
able to suppose that the law intended that 
all this information should be conveyed in 
the notice. , If the notice states that the 
accused has been suspected in a hundred 
cases and there are five hundred witnesses 
to support the charge against him, it will 
not be of any practical help to him. There 
may be casesin which the substance of the 
information should be briefly conveyed to 
himif feasible as, probably, under s. 107, 
but ordinarily it cannot be insisted that any 
detailed information, however shortly it 
may be conveyed, should be supplied by the 
notice, In my opinion the .words “sub- 
stance of the information” mean such or so 
much of the information as would enable. 
the party to know under what clause 
of. 8. 110 he is charged or to what 
particular class of offenders he is said to 
belong. For instance in this particular 
case he is said to be by habit a robber, 
house-breaker and thief but not a forger. 
Under cl. (a) of s. 110he may by habit be 
an abettor of the commission of the offences 
of kidnapping, abduction, etc. The notice 
should specify as to which offence or offences 
mentioned in the clause he is said to be by 
habit an abettor. I concede that where 


` possible, the repitition of the words of the 


section should be avoided but it may not 
be possible in every case. We have au- 
thorities of this Court in support of this 


wW: At 21 Or. L. J. 354; (1920) M.-W.'N. 388. 
(2) 99 Ind, Cas. 41; 49 A. 5; L R.7 A. 165 Or; 
L. J. 908; A. I. R. 1926 All, 759; 28-Or, L, J, 9. 
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view. In Chintamon Singh v. Emperor (3) the 
notice wasin similar words as in the sec- 
tion. It was held that the notice was good 


- though it did not contain more information 


than that the accused was of a dangerous 
and desperate character. Similar objection 
was taken in Rajendra Narain Singh v. 
Emperor (4). It is observed at page 261*: 
“fhe Magistrate is further not bound to 
reveal the source of his information: it is 
sufficient if he states the substance ‘thereof 
and the Crown isnot bound at the initial 


_ Stage even to name the witnesses.” This 


section is extended to meetsuch a case as 
arose in Queen Empress v..Ishwar Chandra 
Sur (5) where the notice did not mention 
under what clause of what section the accu- 
sed was. called upon to defend himself 
under Ohap. VIII. Even ifit be held. that . 
it was necessary to give more information 
in the notice the omission at the most is an 
irregularily under.s, 537 and should not 
vitiate the entire proceedings without proof 
‘of prejudice to the accused. I do not agree 
with the learned Judges of the Madras 
High Court thatitis an illegality. > ` 
Though I hold that the law is satisfied if 
the notice contains the gist of the informa- 
tion and not a reference to cases and wit- 
nesses, proceedings under Ohap. VIII should 
not be carried on in such a way as to ham- 
per the offender in his defence and place 
him in a worse position than if he were 
accused of a substantivejoffence. Before he 
defends himself by cross-examining the wit- 
nesses for the prosecution and examining his 
own, he must. know definitely the case that 
bebas been called upon'to meet,. When 


. tne accused appears and prays for informa- 


tion about the evidence which the Orown 
proposes to adduce against him, it should 
be supplied or so much of it as is practic- - 
able. Thismay be donein two ways. He 
may be given sufficient information of the 
evidence to be called or he may be allowed 
to reserve cross:examination till he has full 
information about the case against him. 
Now in this case,’as the petitioner alleges in 
his petition, he asked from -the prosecution 
information about- the witnesses:-intended 
to be examined but it was refused:. He 
then asked for permission to reserve cross- 


‘examination of witnesses as he had the . 


right'to do but that too was refused. As 
eC baa 
(3): 35 @;.243;12 O: WYN. 299:7 O.L. J. 177; 7 Or, 
L.J.146: O EN Oia 
(4) 18 Ind, Cas. 149; 17 C. W.°N. 238; 16 Or. L. J. 


467; 14 Or. L. 4. 5 
(5) 11 0. 13. 
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BOON ag a witness was placed in the box and 
.examined, he was asked to cross-examine 
him without knowing the wholé case for 
the Crown and without having time to 
collect material for cross-examination of the 
witnesses and giving proper instructions to 
his lawyer. One need hardly refer to the 
inconvenience’ and practical inutility of 
instructing the cross-examining Pleader 
from the dock. As the procedure to be 
followed i in the case was to be that pre- 
scribed for trial of warrant cases, it was im- 
proper te call upon the patitioner to cross- 
examine the witnesses then and there who 
wére immediately discharged. The trying 
Magistrate submits in his explanation that 
the petitioner could have applied for re- 
calling the witnesses under s. 256, Criminal 
Procedure Code, and not having’ done so, 
he: cannot now complain of prejudice. I 
am not impressed by this argument for the 
i petitioner's prayer for reserving cross-exa- 
mination having been refused he had no 
hope that his prayer for re-calling witnesses 
could have been granted. Besides, as: has 
been held by the Additional Sessions J udge, 
it seems to be the opinion of the Courts 
below that 5.256 is not applicable to proceed- 
ings under s. 110 for reasons not discussed 
but apparently -as no charge is to be framed. 
In view of the procedure adopted by the 
trial Magistrate I cannot say that. the peti- 
tioner was not prejudiced in his defence, 
When a right is conferred by law on a party 
it may be presumed that it.is for his bene- 
fit-if such right is denied him it may also be 
presumed that he has been deprived of that 
benefit, Itis not such a clear case in which 
‘I can ‘honestly say that the evidence for the 
prosecution is so overwhelming that it will 
be futile to ordera re-trial. The defence exa- 
mined 28 witnesses one of whom was the 
‘local zemindar, Pleader and Chairman of 
the Midnapur District Board. Of all the 
witnesses examined for or against he is the 
most respectable and his evidence supports 
the defence case. Though the learned 
Judge has attempted to explain away his 
evidence by observing that he does not 
ordinarily live in the ‘village but the fact 
is that he is the local zemindar and often 
visits the village which is within a few 
miles of the town of Midnapur. It is hard 
to suppose that ifthe petitioner bears the 
character and the repute whichhe is said 
to do, the witness would have been ignorant 
of it. I donot mean to suggest that onthe 
evidence as it stands on the record the 
petitioner is entitled to an acquittal but I 


hold that the petitioner has made out a case. 


1 e. 
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>acompliance with the sections to merely 
_ set forth the substance of the Police report 


f 73 
that he has been judai by the proce- 
dure adopted and that itis a proper case 
for our interference. I would, therefore, 
make the Rule absolute, set aside the order 
complained of against him and direct that 
the petitioner be re-tried according to law. 
“As to the second ground I do not think 
there is much substance in it. By saying 
that some of the witnesses have direct’ 
knowledge of the petitioner's committing 
theft the learned Judge means to dis- 
tinguish those witnesses from others who ` 
have giyen evidence of general repute, 
Though the word “knowledge” is not hap- 
pily used, the witnesses have spoken to facts _ 
which led them to believe that the peti- ' 


. tioner is a thief. 


Graham, J.—I have the misfortune to 
differ from my learned brother, the conclua- 
sion at which I have arrived being that the ` 
Rule should be discharged. 

The main point urged before us is that 
the proceeding drawn up under s. 112, Ori- 
minal Procedure Code, is defective and 
contrary to law inasmuch as it does not 
embody the necessary materials required 
‘by that section. The section enacts that 
when a Magistrate acting. under s. 110, 
Criminai Procedure Code deems it neces- 
sary to require any person to show cause, 
he shall make an order in writing set- 
ting forth, (1) the: substance of the in- 
formation received; (2) the: amount of. 
the bond to be executed ; (3) the term for 


‘which it is to be in force and (4) the 


number, the character, and class of the 
surety required. 2 

The order in question contains all these 
It has been argued that it is not 


in terms of the language ofs, 110 that the 
accused is by habit a thief, robber, and 
house-breaker and that something more 
is required, viz. particulars of the 
charge giving details of the cases in 
connection with which the accused was 
charged or suspected on the previous occa- 
sions. In my opinion this contention is not 
well-founded. The question is what is meant 
by “substance of the information.” As I 
understand the words it means substance as 
distinguished from details or particulars, . 
and I do not think that it was ever contem- 
plated that the proceeding should set, out 
deatils in the manner of a charge drawn 
up ata trial. The distinction between an 
enquiry of this nature and a trial should be 
borne in mind. Idonot remember in my 
experience to. have seen a proceeding in - 


14 


‘which particulars were set forth in the 
manner demandded by the petitioner. 

The leirned Advocate for the petitioner 
has referred to Rajbansi v. Emperor (6) and 
Ranga Reddi v. King Emperor (1) in sup- 
port of his contention, but with all respect 
for the learned Judges who were responsible 
for them I am not prepared to follow those 
decisions. The learned Advocate was un- 
able to show any authority of this Court in 
favour of his proposition; on the other 
hand I find that there is a case, Chintamon 
Singh v. Emperor (3), which supports the 
view I have taken. 

It was next argued that the learned Addi- 
tional Session Judge misread the evidence 
of Prosecution Witnesses Nos. 1, 5, 6, 7, 11, 
13, 16, 18, 20, 21, 22, 23, 24, 35, 44, 46, 48, 61, 
63, 71, 74 and 75 inasmuch as they did not 
state that they had direct knowledge of the 
petitioner, Bhut Nath, committing theft as 
stated in his judgment. The evidence of 
these witnesses has been referred to, and it 
is clear that, so far as some of these witnes- 
ses are concerned, the remark made by the 
learned Judge is incorrect. But the order 
ought not on that account to be set aside, if 
it is clear that the materials on record are 
sufficient to justify the order for security. 
As to that it appears to me that there 
is ample evidence. Some of these witnesses 
have given direct evidence of theft against 
the petitioner, and there is apart from that 
a considerable body of evidence of repute. 
on the merits the main question was 
whether the petitioner was the bad charac- 
ter he was represented by the prosecution 
to be, or whether it was a case of a village 
conspiracy to drive away an innocent per- 
son, who had made himself unpopular and 
obnoxious to the people of the village. The 
question of fact was one for the Magistrate 
to decide, and, in my judgment, there is 
sufficient evidence to support his decision. 
I would, therefore, discharge the Rule, 

As we are divided in opinion this case 
should be placed before the Hon'ble the 
Ohief Justice for proper order under s. 439 
read with s. 429, Criminal Procedure Oode, 

[Owing to this difference of opinion 
the case was referred to U. O. Ghose, J.] 

C. C. Ghose, J.—I have had an op- 
portunity of examining the entire record 
and of perusing the two judgments of the 
learned Judges who have differed in thig 
matter. I am in agreement with Mr. Justice 
Suhrawardy in the view expreesed by him 


(6) 60 Ind, Cas, 420; 18 A. L, J. 673; 42 A. 646; 22 Cr. 
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and for the reasons given by him, I am of 
orinion that the ends of justice require that 
t^e order complained of should be set aside 
and the case sent back for re-trial on the 


lines indicated by Mr. Justice Subrawardy. ` 


A. Order set aside; 
- Case sent back. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLSTE DEORBE No, 2529- 
oF 1926, 

September 10, 1928, 

Present :—Mr. Justice Page and 
Mr. Justice Mallik. 
PRASANNA KUMAR SARMA BRAHMA- 
OHARA AND otHers—PLaINTIFFS— 
APPELLANTS 


versus 
SATISH CHANDRA SARMA BRAHMA- 
CHARI AND OTAERS— DEFENDANTS— 
RE:Pox DENTS, 

Co-owners—Suit for partition—Rights to be deter- 
mined qua co-sharers—Other rights to be left to separate 
suit. 

In a suit for partition the plaintiffs were found en- 
The defendants contend- 
ed that the plaintifis had executed a mortgage over 
four annas share to the defendants in the name ofa 
benamidar and that the plaintiffs were, therefore, en- 
titled to possession of only two annas share: ; 

Held, that the suit being one for Fpartition, the 
rights of the parities should be determined gua co- 
sharers and ifthe defendants had any other rights 
they should be enforced in a separate suit. 


Appeal against a decree of the Subordi- 
nate Judge, First Court, Sylhet, dated the 
3lst of July, 1926, sfiirming that of the 
Munsif, Second Court, Maulvi Bazar, 
dated the 16th of March, 1925. 

Mr. Hemendra K. Das. for the Appellants.’ 

Mesers. Gunada Ch. Sen and Paresh Lal 
Shome, for the Respondents. 

JUDGMENT.—This appeal was ad- 
journed in order that the parties who are’ 
close relations, should have an opportunity 
of considering their position, and arriving 
at some sensible and reasonable solution of 
the problem. Unfortunately they bave been 
unableto agree as to what course ti ey 
would invite the Court to take, and claim 
the rigour of the Jaw. They shall have it. 

The suit is one for partition, and the 
parties concerned are the descendants of 
three brothers—the plaintifis the descend- 


| 


194 L 0, 1980 


ants of one, defendants Nos. 1 to 3 of the 
second, and defendant No. 4 of the third 
brother Tt is not disputed that defendants 
Nos, l and3are entitled to eight aunas 
share : neither was it challenged that de- 


fendant No. 4 was entitled to four annas ` 
In 1902 - 


andthe plaintiffs to four annas. 
the plaintiffs o1urchased two annas from de: 
fendant No 4 and ia this suit they claimed 
a declaration that they were entitled to a 
six danas share, that the proparty bə parti- 
tioned by metes and bounds, and they be 
allotted khas possession of that share in the 
property which fell to them. Defendant 
No 2, however, has raised this objection to 
the allotment of the full six annas to the 
plaintiffs, viz., that in 1881 the predecessor 


_ofthe plaintiffs executed a kat kobala in. 


favour of the mortgagees, the Shyam Ohau- 
dhuris,who were really the benamdars for the 
father of defendants Nos, 1 to 3, that under 
that kat kobala defendants Nos. 1t0 3 are en- 
titled to possession and under those circum- 
stances the plaintiffs ought not to be 
given, upon partition, khas possession of 
more than two annas. Now, the Shyam 
Chaudhris are not parties to this suit, and 
any decree made which might affect their 
interest would be null and void as against 
them Nevertheless, the 1ower Courts hava 
held that in truth and in fact the money 
advanced to the plaintiffs under the kat 
kobala was paid not by the Shyam Ohau- 
dhuris but by\the predecessor of the defend- 
ants Nos. 1 to 3, and that the Shyam -Ohau- 
dhuris executed the kat kobala marely -as 
benamdars for the father of defendants Nos. 
1to 3. Pursuant to that fiading the lower 
` Appellate Oourt refused to passa decree in 
favour of the plaintiffs. In our opinion the 
decision of the lower Appellate Court can- 
not stand. This baing a partition suit the 
rights of the parties are to be determined 
qua co-sharers, and it is not disputed -that 
the plaintiffs were entitled to a four annas 
share, and to a further two annas share by 
reason of the purchase of two annas from 
defendant No.2 in 1902. It may or may not 
be that defendants Nos 1 to 3 have some 
rights and interestsin the four annas share 
whichi formed the subject-matter of the kat 


.kobala as against the plaintiffs, but qua co: 


shaters' they have no interest whatever in 
the mortgage. Whether they have any 
rights: under the mortgage will depend 
upon circumstances which it is neither pro- 


per or;necessary to consider in the present | 


suit in which Shyam Chaudhuris are not 
impleaded. . 1 ti 
any rights as against the plaintiffs’ four 


1 
s 


` represented, whether ‘decree'—App 


If defendants Nos. l to 3 bave 


Ca 
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annas share under the kat kobala they will 
take such steps to enforce their rights as 
they may be advised. As to whether they 
had any rights, orif they had any. rights 


‘whether they have now lost them, we ex- 


press no opinion. 

The result is that there will be a declara- 
tion that the plaintiffs are entitled-toa six 
annas share in the ejmali property, that 
upon partition being effected, allotment of 
six annas shall be made to the plaintiffs in 
khas possession as against the defendants as 
co-sharers. The plaintiffs are entitled to 
their costs from the contesting defendant 
No. 2, in all the Courts, 


A. Order accordingly. 


CALCUTTA HIGH COURT. 

APPELL FROM APPELLATE DeosgsE- No, 765 

_ oF 1928. 
- . February 6, 1929. 
Present :—Mr. Justice Mukerji and 
x2 Mr. Justice Mallik. 
MAKSHUD MANDAL AND orages — 
DsFaNDANTS— APPELLANTS 

- versus 5 
KHEDU MANDAL-—PLAINTIPE—. © 
s RESPONDENT, aS 

Ejectment suit—Decree for possession against 
some trespassers without impleading others, validity 
of—Dismissal of suit against minors not properly 
eal competency af 
—Civil Procedure Code (Act V of 1908), s. 2 (2). = 

Where ina suit for possession against several de- 
fendants, some of whom were minors and not pro- 
perly represented by ‘guardians a decree was passed 
against the adult defendants and the suit was‘dis- . 
missed against the minors as they were not properly 
represented : 

Held, (1) that the decree against the adult defend- 
ants was invalid asthe minors were also necessary ' 
parties to the suit; | 

(2) thatthe ‘plaintiff could not prefer a cross- 
appeal as the decree so faras it was against the 
minors was not really a ‘decree’ within the meaning 
of s. 242), Civil Procedure Code. 

Appeal against a decree of the Sub- 
ordinate Judge, Murshidabad, dated the 
lith of November, 1927, affirming that of 
the Munsif, First Court of Jangipur, dated 
the 25th of November, 1925. eae: 

Messrs. Benoyendra Prasid Bagchi and 
Durga Charan Mitter, for the Appellants, ` 

Dr.;Bijan Kumar Mukherji, for the Re- 
spondent. < ; 

JUDGMENT.—This appeal has arisen 
out of “suit which was instituted by the 
plaintiff for khas possession on- declaration - 
of his title, The allegations in the plaint 


Y6. 
were that the land in suit formerly be- 
longed to one Domon Sheik, that by suc- 
cessive transfers it eventually came to 
belong to the plaintiff and he was in posses- 
aion of it tillhe was dispossessed by the 
defendants. The defence was that the 
holding was a non-transferable occupancy 
holding and the plaintiff acquired no title 
by his purchase, nor was he in possession 
thereof. - Two of the defendants were 
minors, whose natural guardian did not 
appear though served with summons, and 
through some mistake on the part of the 
officers of the Court the matter was not put 
up before the Court for proper orders and 
the plaintiff being unaware of the fact that 
the natural guardian had not appeared did 
not take steps to have a guardian appoint- 
ed by the Court. The trial Oourt over- 
ruled the defence on the merits and find- 
ing the facts in plaintiff's favour dismissed 
the suit as regards the minor defendants, 
namely the defendants Nos. 3 and 7 as 
they were not represented and decreed the 
suit as against the other defendants declar- 
ing the plaintiff's title and ordering that 
the plaintiff do get possession by eviction 
of those defendants, An eppeal was pre- 
ferred by the defendants against whom that 
decree was passed, but it was unsuccessful. 
They have then preferred this second 
oe. contention: of the appellants is 
that the suit was not maintainable in 
the absence of the defendants Nos, 3 


and 7, who were co-trespassers, as parties - 


defendants and that .the decree passea 
against.the appellants is one not warranted 
5 by law. The contention is amply supported 
py the decision of this Court in the case of 
Arunadoya Chakrabarti y. Mahammad Ali 
(1). and must be given effect to. | 
The question then arises as to the proper 
order that should be, passed. The Sub- 
ordinate Judge appears to have been 
of the view. that if the plaintiff has preferred 
a cross-appeal he would have ‘allowed the 
plaintiff ‘an opportunity to proceed with the 
suit after getting the defendants Nos, 3 and 
7 properly represented therein. While we 
agree with the Subordinate Judge in hold- 
ing that the plaintif was not to blame for 
non-representation of. the defendants Noa, 3 
and 7 in the suit and consequently that such 
an opportunity should be given to him, we 
are unable to hold thatit was necessary: or 
at all open to the'pleintiff to prefer a cross- 


. Ga) 108 Ind, Cas, 261,46 OL, J, 483; 1. L. T.-40 
"= Oal. 13; A. I, R. 1928 Oal, 139, 
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appeal. Itis true that in the formal decree 
that was drawn up the suit against the de- 
fendants Nos. 3 and 7 was dismissed, but. 
the dismissal in our opinion,was not a decree 
within the meaning of s, 2 (2) of the Oode. - 
As regards these defendants there was no 
adjudication, far less any expression of an 
adjudication determining the rights of the 
parties with regard to any of the matters in 
the suit. It merely struck those defendants 
out of the suit as being persons who were 
not really before the Court and is widely 
different from an order which ‘purports to 
strike out a defendant on the ground that 
no cause of action has been made out against 
them [Idan Khan v. Mendi Lal (2)] or an 
order striking out from the array of parties 
a defendant as an unnecessary party and dis- 
missing the suit as-against him {Gangdhara 
Ramarao v. Surya Rao (8)}, which orders 
clearly fall within that definition. No 
appeal, therefore, in our opinion, lay from’ 
that part of the Munsif’s decision and the 
plaintiff could not have preferred a cross- 
appeal. 

In our judgment, therefore, the proper 
order to pass in this case is to set aside the 
decrees of both the Courts below and remand 
the suit to the trial Court so that the plain- 
tiff may now get the defendants Nos. 3and 7 
properly before the Court and proceed 
with it. 

Costs incurred in this litigation up till 
now shall be costs in the cause, 


l 
A. f Case remanded.. 
2) 8 Ind. Cas. 409. : 
E 49 Ind. Cas. 835; 42 M. 219; 36 M.L. J. 169; 9 
L. W. 329; 25 M. L. T. 184. - 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No 405 or 1929. 
June 14, 1929, 
Present:—Mr. Justice Pearson and Mr, 
Justice Patterson. 
SURENDRA NATH BANERJEE— 
OomPLaINaNT —PETITIONER 


: Versus 
DHIRENDRA NATH DHAR AND 
ANOTHER—ACCusED—OPPoBITE PARTIES. 

Criminal Procedure Code (Act V of 1898), s. 562 
(1-A)—Releasé of accused on admonition—Interference 
in revision. ' 

The High Court would not interfere in. revision ' 
with an order of a Magistrate under s. 562 (1-A), 
Oriminal Procedure Code, releasing an accused person 
on admonition,.unless, a strong-case is made out on 


. the merits. 
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“Mr. Probodh Chandra Chatterjee, for the 
Petitioner, 


. Messrs. Mrityunjoy Chattopadhya and 
Biraj Mohan Roy, for Opposite Parties, 


JUDGMENT.—In this case the accus- 


ed was charged under s. 427, Indian Penal 
Code, relating to an incident whereby the 
accused cut down a cocoanut tree belonging 


to, the complainant. The accused set up -` 


the case of consent, but that has been nega- 
tived by the learned Magistrate. He, how- 
ever, was satisfied that the offence was of 
a|trivial nature. Accordingly he dealt 
with the case under the provisions of s. 
562 (1-A) whereby-the accused was released 
with an admonition. : 

The complainant has obtained this rule 
and asks that some punishment should be 
awarded in respect of the offence commit- 
ted. It is not a matter which commends 
itself to us, whether we look upon it as an 
application made by a complainant for 
enhancement of sentence, or as‘in the 
nature of an appeal against an acquittal, 
and it. is quite clear that a strong case 
would have to be made out on the merits 





before this Court would interfere at all in ' 


such a case. It is a case for the discretion 
oflthe learned Magistrate to act under this 
sub-section having regard to all or any 
ofj the various matters which are there 
enumerated, and unless it ‘can be said that 


that discretion has been wrongly exercised | 


or/has not been judicially exercised weshould 
be in any event unable to interfere. Itis not 
nécessary to express any opinion as to the 
practicé to be followed in a case such as this 
where the Rule has been issued and at the 
hearing it is not supported on behalf of 
the Crown but is supported by the com- 
plainant only, though it is said that on 
pet ground also the Rule ought to 
ail, ; 

‘As the Rule in this case has been granted 

by a Bench of this Court we have gone into 


the case on the merits and we think that it - 


ought to be discharged. . 
a O | Rule discharged. 
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CALCUTTA HIGH COURT. 
Re APPLICATION No. 82 oF 1929. 
April 26, 1929. 
Present :—Sir George Olaus Rankin, 
Kr., Ohief Justice. ; 
KANTI CHANDRA TARAFDAR— 
m oe ore APPELLANT 
versus 
RADHA RAMAN SIRKAR—RgsponpeEnt. 
Court Fees Act (VII of 1870), s. 7 (4) (£), Seh. II, 
Art. 17—Suit for account—Final decree for excess 
amount—Appeal by defendant—Court-fee—Deduction 
of fze paid in appeal from preliminary decree. 
Where in a suit for accounts a final decree is 
passed for an amountin excess of the valuation put 
upa the plaint, the defendant appealing against the 


. final decree is bound to pay Oourt-fee upon the 


actual amount decreed against him. The question 
whether or not the decree is capable of execution by 
the plaintiff without payment of additional Court- 
fee doesnot affect the method in which the memo- 
randum of appeal ofthe defendant should be valued. 

If the defendant has appealed from the preliminary 
decree heis entitled in an appeal from the final decree 
tos deduction of the amount of Court-fee paid on 
the appeal from the preliminary decree. 

Babu Ram Mandar v. Maharani Nawlakhbati (2), 


referred to. 


Reference. made by the Registrar, Appel- . 
late Side, in the matter’ of an appeal filed ` 
against the decree of the Subordinaté Judge, 
Burdwan, dated the 5th March 1929. 

Messrs, D. N. Bagchi and Mohini Mohan. 
Bhattacharji, for the Appellant. 

Messrs. Surendra Nath Guha and Amulya 
Charan Sen, for the Respondent, 

eo UDGMENT.—1n this case, the plain- 
tiff brought a suit for accounts against two 
defendants as executors of the plaintiff's 
grend-mother. ‘He valued his suit so far as 
regards the claim for accounts at Rs, 1,006 
and this he appears tofhave done quite 
reasonably and correctly under sub-cl. (f), 
sub-sec. (4) of s. 7 of the Oourt Fees Act. 

A preliminary decree for accounts was 
made against the two defendants and from 
this they appealed to the High Court paying 
full Court-fee so far as regards theclaim for 
accounts, viz.,on Rs. 1,000. They paid ap- 
parently a Court-fee on Rs. 1,300 altogether. 
A stay of execution was asked for from this 
Court but was refused and the suit in the 
Court below proceeded; after an enquiry 
and: report by a Commissioner a final decree 
was made in the plaintiff's favour for 


‘Rs. 6,418 as the amount due from the defen- ‘ 


dants upon the taking of the accounts. The 


_ judgment did not require the plaintiff as a 


condition precedent to deposit an additional 
Court-fee within a given time, nor did it 
order that on his failure to do so, the suit 
shauld be dismissed. “It appears that there 
is no provision in the statute law requiring. 
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There is, however, a provision by e, 11 of 
the Court Fees Act which is as follows: “If 
the profits -or amount decreed are or 
is in excess of the profits claimed or the 
amount at which the plaintiff valued the 
relief sought, the decree shall not be ex- 
ecujed until the difference between the fee 
actually paid, and the fee which would 
have been payable, had the suit comprised 
the. whole: of thei profits or amounts so de- 


| creed shall -have been paid to the proper 


officer.” Thereupon, the defendants bring 
in this Court’ an appeal from the final decree 
and.the question before me isthe question 


‘Of the proper amount of the Court-fee that 


they must pay upon their memorandum of 


`- appeal.. It-appears to me to be prima facie 
~ clear’ that. the amount payable upon this 
.. memorandum of appeal is governed by the 


game: words as governed the plaintiff's 


- liability to pay Court-fee when he brought 


“bis suit.” It is governed by cl. (f), ‘sub-a. 
. (4) of 8. 7 .of-the Court Fees Act: “Suits for 


accounts according to the amount at which 


.. the relief sought is valued in the memoran- 


_dum of appeal.” The Registrar, I think, 


viewed this matter exactly in the proper 
way. The question is, the liability: being 
according to the amount at which the relief 


- sought is -valued in the memorandum of 


“: appeal, is it proper in this appeal to say that 


under Art, 17 of the’ Second Schedule it is 


. impossible to value the'relief or is it open to 


-the appellant to say that it is possible to 


value the relief, but that he can justify a 


' valuation that is: less than the ‘sum of 
- Re. 6,418 by reason of the fact that the 


decree of the -lower Appellate Court as it 


‘stands isnot at this moment a decree which 


can be executed without payment of further 
Oourt-fee. In my judgment, it is reason- 
ably clear that Art. 17 of the Second 
Schedule cannot be applied in these circum- 
stances at all. It was never intended to 
apply to a case where a person with a defi- 
nite decree for a particular sum of money 
against him seeks to set it aside. The ques- 


- tion whether or not a decree is at this mo- 


ment capable of being executed without 
payment ofa certain amount of money by 
the plaintiff as a Oourt-fee. is not, in my 
judgment, ‘a question which affects the 
method in which the relief in a memorandum 


“of appeal: of this character can be valued. 


It-is in no way for this Court to estimate or 
value the chances of the plaintiff paying the 


` necessary Court-fee in order to get execution 


The appeal is an appeal from a decree. Ths 


. execution of the decree seems to me to be an 


KANTI OHANDRA V, RADHA RAMAN. 
the Court to make an order in that form. 
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extraneous and collateral matter altogether’ 
If is the decree which establishes the lia- 
bility. The mere fact that the plaintiff 
would have to pay a fee to enforce the 
liability is not a matter which affects the 


` fact that the defendants here are endeavour- 


ing to get rid of a liability of Rs. 6,418. 
One may consider this matter from the strict 
point of view of theory. It might quite 
well be that the plaintiff would never need 
to apply to enforce his claim by execution, 
He might have a cross-claim which he 
might set off, There might be other ways 
in which he misht be able to utilize his 
decree. It cannot be said that there is any- 
thing defective in the decree itself and as 
the plaintiff is at the-present moment not 
concerned with any question of execution 
it does not seem necessary that this ques- 
tion of execution should be taken to affect 
the case at all. 


It has been contended by Mr. Bagchi that 
the reason why the Judge in the Court 
below did not insist upon payment of a 
further Court-fee as a condition precedent 
was that if the appeal against the preli- 
minary decree succeeded, the additional 
Court-fee paid by the plaintiff in respect of 
the final decree would be paid in vain—since 
—the final decree would be brought to the 


‘ground if the preliminary decree were set 


aside. I donot know whether that was the 
motive of the learned Judge or not, but this 
question cannot depend upon the motive of 
the learned Judge in the Court below, It 
is said to be inequitable that the defendants 
should have to pay a Court-fee on Rs. 6,418 
when, so far, the plaintiff has never had to 
pay a Court-fee upon that amount. Equity 
and equality are sometimes two different 
things. What the plaintiff had to pay is 
not to my mind relevant on the question of 
whatthe defendants should pay. Defendants 
have thought fit to appeal against the decree, 
They have sufficient respect or fear for the 
decree to make it seem worth while to bring 
the appeal against the decree itself. It does 
seem to me that even if it turns out that the 
plaintiff has been treated in a lenient way 
consistent with the Court Fees Act, that 
is not any reason why in a matter of this 
kind Ishould treat the defendants otherwise 
than in accordance with the meaning of the - 
statute. It is very probable that the plain- 
tif will pay additional Court-fee ahdin that 
case the question of equity will vanish al- 
together. I cannot think that the expression 
used in the course of discussing another 
matterin the case of Kanchan Mandar y, 
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Kamala Prosad Chaudhury (1) ought to be 
regarded as'in any way an authority’ on-the- 
point, It is quite true that in putting a 
hypothetical case the learned Judges said, 
“Tf mesne profits had been decreed fora 
higher sum than what isclaimed in the 
plaint and if the plaintiff had obtained 
a decree for such sum upon payment of ad- 
ditional: Court-fees, the defendants might 
have been called upon to pay the difference.” 
The learned Judges there put the case which 
was the usual case, but their remarks cannot 
be treated as impliedly deciding a case in 
which the plaintiff got a decree without im- 
mediate payment of additional Court-fees. 

iI have been carefully through the note 
made by the Registrar in this matter and 
agree in the view which he takes, It is quite 
clear upon the authority of the case I have 
-already mentioned and also on the case of 
Babu Ram Mandar v, Maharani Nowlakh- 
bati (2) that for the purpose of this appeal 
the defendants will get credit for what they 
have already paid in connexion with the 
appeal from the preliminary decree, the 
principle being that the defendants are in 
the end resisting a certain claim and on that 
they have come to Court and they do not have 
to.pay the Court-fee twice over. I am estis- 
fied that the figure at which the Registrar 
‘has assessed the liability in his reference is 
the correct figure and I confirm it. 


A. Order accordingly, 
(1) 15 Ind. Cas. 572; 16 O. L. J 564. 

(2) 79 Ind. Cas 908; 3 Pat.-815; (1924) Pat. 206; A. 
T. R. 1924 Pat, 604. 
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. | CALCUTTA HIGH COURT. 
‘APPEAL FRoM-OxIGINaL ORDER No. 398 
i or 1927. 
: March 11, 1929. 
| Present:—Mr. Justice B. B. Ghose 
i and Mr, Justice Panton. 
. DWIJENDRA KRISHNA DUTT 
AND OTHE&SS—DEFENvANTa—d UDGMENT- 
| DEBTORS— APPALLGANTS 
sik < versus ` 4 
KEDAR NATH PODDAR—PLANTIFF 
~. —DROE#ER-HOoLDER— RESPONDENT. 
Execution of decree—Order recording satisfaction 
of decree and dismissing application for execution— 
Application for re-opening such order on ground of 
‘mistake in calculation, competency of. 
- Where an order recording satisfaction of a decree 
‘and ,dismissing an application for.execution is made 
oR the application of the decree-holder himself, it 


‘DWIJENDRA KRISHNA DUTT 0. KEDAR NATH, 
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cannot be re-opened on the sole ground that the 
decres-holder_ had made amistake in calculating the 
amount duetohim - - 
Nilratan Khasnobish'v. Ram -Rutton Chatterji (1) 
and Fakaruddin Mahomed Ahsan v. Official Trustee 
of Bengal (2), referred to, hae 
i Appeal against the preliminary order of 
the Subordinate Judge, First Court, Pabna, 
dated the Ist of December, 1926, and the 


final order of the Cfficiating Subordinate. 
‘Judge, First Court, Pabna, dated the 7th. 


of June, 1927. 
` Mr. Sarat Ch. Rai Chowdhury (with him 
Messrs, Hemendra Chandra Sen, Surendra 
Nath Bose (Sr.) and Satyendra Chandra 
Sen), for the Appellants 
Messrs. Jogesh Chandra Roy and Krishna 
Kamal Moitra, for the Respondent. 


JUDGMENT. | 
B. B. Ghose, J.—This is an appeal b 
the judgment-debtors against an order of 
the Subordinate Judge re-opening an execu- 
tion proceeding on an application made by 
the decree holderon the z2nd March, 1926. 
The ground on which the Court below has 
granted his application for re-opening the 
execution{proseeding and allowed him toexe 
cute the decree again fora sum of Rs, 2,150-5 
was that the decree-holder made a mistake 
in calculating the amount due to him under, 
the deeree and in stating ‘in his petition, 
dated the 22nd March, 1976, that the decree 


was satisfied on payment of Rs. 5,300 by . 


the judgment-debtors on that date. The 
learned Subordinate Judge who was the 
predecessor of the Subordinate Judge who 
finally decided the case held that- tbe Uourt 


-had jurisdiction to re-open an execution 


proceeding onthe ground of mistake on 
the authority of the case of Nilratan 
Khasnobish v. Ram Rutton Chatterji (1) on 
which the respondent-also relies in -this 
Court in support of the judgment of the 
Subordinate Judge. The Subordinate Judge 
who decided the case finally went into the 
question as to how much was due tothe 
decree holder on the 22nd March, 1926, on 
account of the decree that he had obtained 
against the jud/gment-debtors. He went into 
the evidence as regards the different pay- 
ments made by the judgment-debtors and 
came to the conclusion that a certain pay- 
ment of Rs. 2,000 which the judgment-debt- 


-ors alleged to have made was not true and, 


therefore, the amount.stated in the applica- 
tion for execution of the decree-holder 
which wss made on the 16th June, 1925, 
was less by about Rs. 2,0000n account of 
a mistake made by the decree-holder and 
(1) 5.0, W.N. 627, 


= 
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he held that the order of dismissal on 
satisfaction should, therefore, be set aside. 

On appeal by the judgment-debtors ‘it 
was contended on their, behalf that .the 
Court was functus officio and that their case 
came within the ruling of Fakaruddin 
Mahomed Ahsanv. Official Trustee of Bengal 
(2). It may, however, be conceded that the 
Court can re-open an order or decree on 
the ground of.fraud, misrepresentation or 
mistake; and where an order has been 
made by consent of parties, it is well- 
settled that that order can be re-opened 
on grounds on which a contract may be 
. get aside or rectified, The application 
made by the decree-holder onthe 22nd 
March, 1926, stated that in the execution 
case of the decree-holder “out of the entire 
. gum due to the judgment-debtor Rs, 5,300 
. was settled as payable to the decree-holder 
after deduction of the amount remitted” and 
as this sum was paid, nothing remained 
due on account of the decree, Upon this ap- 
plication the execution case was dismissed 
‘on full satisfaction by the order of the 
Court. The question is, can the execu- 
tion proceedings be re-opened on the 
. ground stated by the decree-holder thas 
he did not desireto make a remission of 
more than : Rs. 114 while his dues on the 
decree were over Rs. 7,000. In our opinion 
it cannot, Strong reliance has been placed 
by the respondent on the case of Nilratan 
Khasnobish v. Ram Rution Chatterji (1) 
cited above. In that case, the only ques- 
tion that was debated was whether tha 
Court had jurisdiction either under s8. 
944 of the Code of Civil Procedure of 1882 
(corresponding tos. 47 of the present Oode) 
or under s. 623 of the old Code (as a matter 
of review) to re-open an order made of 
dismissal of an execution proceeding on 
full satisfaction. It appears from the 
judgment that some other points were 
sought to be raised on behalf of the ap- 
pellants in -that case before the Court: 
but the learned Judges disallowed the 
endeavour to raise them. What appearsin 
that case is that both sides had represented 
to the Court that the decree had been 
satisfied and I think it must have been 

held by the Court of Appeal below that 
the order of dismissal was made on ac- 
. court of mutual mistake of decree-holder 
and the’ judgment-dentor. Insuch a case 
as I have already stated, an order by 
consent. may be re-opened. No authority 


` has been shown nor can it be urged, in my : 


(2) 10 0, 538 


` DWIJENDRA KRISHNA DUTT U..KEDAR NATH. 
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opinion, that any order or proceeding 
can be re-opened on the ground of the 
mistike of fact of one of the parties to it. 


The general principle as to mistakes of -> 


fact is codified in s. 22 of the Indian Con- 
tract Act, where it has been laid down 
that “a contract is not voidable merely 
because it was caused by one of the 
parties to itbeing under a mistake as toa 
matter of fact.” What appears in this case 
was thatin the application for execution 
which was made by the decree-holder on 
the 16th June, 1925, it was stated in the 
seventh column that the amount of the 
decree was Rs. 12,000 and odd. The amount 
credited was Rs 8,000 and odd.. Therefore 
deducting this amount the sum of Rs. 4,234 
was stated by the decree-holder to be 
due. Toit, he said, the interest and the 
costs ofthe previous execution should be 
added. It was urged in the Court below 
on behalf of the decree-holder that the 
mistake in calculation was due to the 
execution clerk But that can hardly be 
put forward as a ground. It was not for 
the execution clerk to say how much was 
paid to the decree-holder by the judgment- 
debtors on previous occasions., He found in 
the petition for execution which asked for 
Rs.. 4,234 as the principal amount due 
and upon that the execution clerk -made 
some calculations. If he found that 
Rs.5,414 was due to the decree-holder and if 
any mistake was made by him, that mistake 
was made in favour of the decree-holder 
and not against him and the Pleader for 
the judgment-debtors simply said, if the . 
decree-holder’s evidence is to be believed, - 
that what has been calculated by the clerk 
has been correctly calculated: It has not 
been pointed out that taking the decree- 
holder’s figure as given in the petition 
for . execution, the calculation would be 
wrong. However, that may be, the sole 
ground upon which the decrev-holder 
sought for re-opening the proceedings was 
that there was a mistake, which must 
have been due to his own negligence 
or to the negligence of his own 
agents. This cannot be a -ground for’ 
re opening the proceedings. It would be 
against all fundamental rules of relief 


-on the- ground of mistake to say that 
_Ihistake due to the negligence of one of 


the parties is sufficient to relieve him of 
his, own agreement. This appeal will, 
therefore, be. allowed with costs, -hearing- 


tee being assessed at five gold mohurs.: ~ 


Panton, J.—I agree. . 
As: Appeal allowed.: 


r 
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1. :-PATNA-HIGH COURT. 
APrBAL No. 10 oF 1928, ` 
April 22, 1929. 
`Present:—Mr. Justice Adami and Mr, 
. Justice Ohatterji. 


t 


-i RAGHUNANDAN PRASAD BHAKAT“ 


AND ANOTHER —J UDGMENT- DesTors— 
Lt APPELLANTS ae 


| versus ; $ 
FIRM or WAJID ALI MIAN MUHHMMAD 


RAFIQ—DECREE-HOLDERS — RESPONDENTS. 
s Civil Procedure Code (Act V of 1908),.0.X XXIV, 
r: 14 (I)— Suit on simple debt in Sonthal Parganas— 
` Compromise decree charging immoveable property and 
empowering decree-holder to sellin execution—Sepa- 
' rate suit forsale, whether necessary. y 
‘Order XXXIV, r. 14 (1), Civil Prosedure Code, is 
. not applicable to the Sonthal Parganas as the Transfer 


‘ of Property Act has not beén extendéd to those terri- 


tories.’ [p. 81, col. 2.] 

‘Where a creditor sued his debtor upon a hand-note 
and a compromise decree was passed under which 
' the decretal amount was secured over certain im- 

moveable properties and the decree-holder was given 
_‘ the right to recover the decree-debt by selling those 
properties in execution: 

‘Held, that O.XXXIV,r. 14 (1), Civil Procedure Code, 

had no application to the case and the decree-holder 
“was entitled to bring the properties charged, to sale 

in - execution proceedings, without instituting a suit 
-for sale of the properties. [p. 82, col. 1.] ; 

Brajasunder Deb v. Sarat Kumari (1) and 

mala Bapubhai v. Narayan Tatyaba (2), follow- 


ed. 
` Hem-Ban v. Bihari Gir (3) and Aubhoyessury Dabee 
v. Gouri Sunkur Panday (4), distinguished. i 
‘A ppeal against original order of the Bub- 
-Judge, Pakur, dated the 14th January, 1928. 
‘Messrs R. B, Ganguly and S. C. Mazumdar, 
- for the Appellants. 


“Messrs. G. P, Das and Bajrang. Sahay, : 


. for the Respondents: i 
pai JUDGMENT. 
- Chatterji, J .—The respondent brought 
‘ia suit for money on the basis-of a hand- 
¿note against the appellants and obtained 
-a ‘decree on compromise. By the terms 
-of'the compromise it was agreed that the 
respondent shall get the sum of Rs. 5,900 
‘and odd from the appellants and the 
«plaintiff respondent “will get a decree for 
‘the said amount.. It was further stipu- 
lated that a certain. property described in 
“schedule ka would remain hypothecated by 
_way of security for the said decretal amount 
_ or'the instalments mentioned therein, the 
. plaintiff-respondent would be competent to 
realize the entire amount due by taking 
„out execution of the decree and: by the sale 
-and attachment of the property described in 
schedule ka., There was default in the pay- 
‘ment: of instalments and in consequence 
the respondent put the: decree: into execu- 


tion and proceeded to attach and sell the . 698 


“property ,describedin schedule ka of the 
: $ ` 


“ {compromise 
- ~ pellants 


decree. Thereupon the . ap- 
filed an objection. before. the 
Jearned Subordinate Judge to the effect 
. that the respondent was not entitled to 
put the property to sale without obtain- 
ing a decree for sale thereof in a mort- 
`- gage suit to be specifically brought by him 
- for the purpose. The learned Subordinate 
Judge has‘negatived this contention on the 
. ground that the ‘provisions of the Transfer 
of Proverty Act have no application to the 
- Sonthal§ Parganas, There is no doubt that 
the Transfer ‘of Property Act. has not been 
extended to the*Sonthal Parganas and, 
- therefore, the contentién cán have-no sub- 
: stance. Assuming that the provisions of the 
Transfer‘of Property Act have been extend- 
ed to- the Sonthal Parganas and the appel- 
lants are entitled to:raise the point, there 
- isno force in this contention by:reason of 
- ©. XXXIV,r. 14, sub-r. (1). This rule pro- 
‘vides that “Where a mortgagee has 
obtained a decree for the payment of money 
_in. satisfaction of a claim .arising under the 
- mortgage, heshall not be entitled to bring 
the mortgaged property to sale’ otherwise 
than by instituting a suit for sale in enforce- 
ment of the mortgage.” HA 
This rule would not apply unless the 
. decree obtained is.for the payment. of 
i money in satisfaction of a claim arising - 
under the mortgage. The mortgage re- 
ferred to in this rule must be a mortgage 
existing prior to the date of the decree and 
not one created by it. e; 
Aslaid down by Ohapman,J. in Brajasunder 
. Deb v. Sarat Kumari (1) (at. page 66*) the 
words “A decree for the payment. of 
money in satisfaction of a claim arising 
under the mortgage” make it clear 
.»that -the: decree referred to must be a 
decree subsequent to the creation ‘of 
the security. In other words‘the immove- 
able property must have . been made a 
security for the payment ofthe money before 
the money decree was obtained, otherwise 
the provisions do not apply and the appel- 
lant has no case. Reference may also be 
made to the case of Ambalal Bapubhat v. 
Narayan Tatyaba (2) where a ~ decree for 
money directed the defendant to pay a sum 
of money to the plaintiffs and further declar- 
ed a first charge and a lien on the’‘immove-~ 
able property of the defendant. In execu-~ 
tion of the decree the. plaintiffs applied to 


(1) 88 Ind. Cas. 791; 2 Pat. L. J. 55at p.60; (1917) 
Pat 67; 3 P. L. W. 202. S | 
(2) Sl Ind. Cas. 929; 43 B. 631; 21 Bom. L,R, 
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Bell the property :charged, and it was held 
that the plaintiffs had the right to bring 
the property charged to sale in execution 
proceedings and that no separate suit for 
` the sale of the property was necessary. 

On behalf of the appellants reliance was 
. placed on the case of Hem Ban v. Bihari 
Gir (8) and also the case of Aubhoyessury 
Dabee v. Gouri SunkurPanday (4). Both 


these cases were decided under the Transfer , 


of Property Act before the amendment. 
In the present section the words “claim 
arising under the mortgage ” have been 
; Substituted for the words “any 
whether arising under the mortgage or 


not.” Therefore,. these rulings: have no.: 


gpplication to the present law. Besides 
- in the Oalcutta case there was no pro- 
vision that in default of payment of the 
decretal money the same shall immedi- 
ately become due and realizable by exe- 
. cution by the attachment and sale of the 
property set forth in the schedule as in 
the present case. ~However that may be, the 
contention raised by the learned Vakil for 
the appellant has no~force, firstly, on the 
ground that the Transfer of Property Act 
has no application to the territory in which 
the decree was sought to be executed and, 
secondly, under sub-r. (2), r. 14, O. XXXIV 
Civil Procedure Code, nothing in sub-r. (1) 
shall apply to any . teyritories to which the 
» Transfer of Property Act has not been 


extended. . Besides the construction of O, 


XXXIV, r. 14 as indicated by me perfectly 
~- negatives the» proposition raised by the 
appellant. Accordingly the appeal is 
dismissed with costs. 

Adami, J:—I agree. 

A ťi Appeal dismissed. 
a 28 A. 58; A. W. N. (1905) 189; 2 A.L. J. 
(4) 22 0. 859. | - 


'l> PATNA HIGH COURT. 

_ BECOND APPEAL No. 1487 os 1926. 

ae May 22, 1929. 

~ Present:—Mr. Justice Wort and Mr. Justice 


ORS r James. 
© “T PANDEA MUNDA—Darenpant— 
| APPRLLANT 
JANG T Versus SR 
.- LADURA MUNDA-—PLAINTIFp—- 
BE ey ee - - RESPONDENT. | 
-Chota Nagpur Tenancy Act - (VI of 1908), s: 74-A 
Application: relating to- appointment of village head- 


PANDHA MUNDA D. LADURA MUNDA, 


claim _ 
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mauship where it is not held in eonjunction with land 
—Jurisdiction of Deputy Commissioner. i 

Section 74-A ofthe Chota Nagpur Tenancy Act 
applies not only to those cases in which the village 
headmanship is held in conjunction with land but 
also to those in which it is not held in conjunction 
with land. [p. 83, col. 2; p. 84, col. 1.] 

Second appeal against a decision of the 
Sub-Judge, Ranchi, dated the 7th July, 
1926. 

Mr. S. N. Mazumdar, for the Appellant, 

JUDGMENT. ` 


` Wort, J.—This is an appeal against.a 
“decision of the 


Subordinate Judge of 
Ranchi affirming a decision on the Munsif 
in a suit in which the plaintiff prayed for 
a declaration that the appointment made 
by the Khas Mahal Deputy Collector and 
confirméd by the Commissioner on Ist 
August, 1922, was a valid and proper one, 
and - that the. subsequent recommendation 
and approval of the Deputy Commissioner 
was invalid and without jurisdiction, also 
for a declaration that the plaintiff was en-: 
titled to be restored to his former position 
of the Munda of the village and other relief, 
The suit succeeded in both tbe Courts 
below, the matter in controversy, as indi- 
cated, being a claim to the village head- 
manship in the Village Garamara. : 
It appears that after the death of the 
village headman an application was made 
to the Khas Mahal Deputy Collector. 
which was confirmed by the Deputy Com- 
missioner on 16th November. 1Y21 by which 
the plaintiff was appointed the village head- 
man. A subsequent application: was made to 
the Deputy Commissioner and he declined 
to interfere with the order which{jwas already 
made, Thereupon certin villagers institut- 
ed a case on 14th October, 1922, before the 
Sub-Divisional Officer, Khunti, to set aside 
the plaintiff's appointment and the order 
made by the Sub- Divisional Officer was con- 
firmed by the Deputy. Commissioner on 14h. 
December,1923, by which the defendant, the 
‘appellant before us, was appointed as the 
Munda of the village. The application 
which was made to the Sub-Divisional 
Officer is stated to have been made under 
s.74-A, Chota Nagpur Tenancy Act, and, 
in any event, from the order sheet of the . 
Deputy Commissioner, that appears to be 
the case. The suit was for a declaration 
that order was made without jurisdiction, 
as I have already said, and for consequen- 
tial relief. The Subordinate Judge decided 
on appeal that the order of the Deputy 
Commissioner was made without jurisdic- 
tion for the reason that the application | 
which,.was made under s, 74-A was ‘one 





a 
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` which in the circumstances was not main- 
tainable. be ak 
Now, it appears that in some cases with 
the office of the village headman there is 
held a tenancy in some plot or plots of 
land_.; in other cases the office is held with- 
out any land in connexion therewith. The 
case which we have before us is one of 
the latter. The Subordinate Judge has 
held that that being the case no applica- 
tion is maintainable under s. 74-A, Ohota 
Nagpur Tenancy Act, for the reason that 
upon & proper construction of the section 
applications therein contemplated were 
referable only to those headmanships which 
were held in conjunction with land, that is 
to say, that some form of tenancy of a 
plot or plots of land subsisted with the 
. office of the village headman. The first point, 
therefore, for our determination is whe- 
ther the construction placed upon the seo- 
tion .by the Subordinate Judge was 
the correct one.: I need not set out the 
section in extenso; but it is sufficient to 
say that both sub-s. 1 and sub-s, 2, s. 74-A, 
' do create a very considerable difficulty in 
1 connexion with the point which is raised 
, in this appeal. I refer to the first clause 
' of s. 74-A which reads : i 
| “Where a tenancy which in accordance 
; with custom is held by village headman, 
: has for any reason been vacated,” 
' and then come to sub-s, (2) “such appli- 
, cation may be made  notwithstand- 
_ing that a person is. in possession of 
the land of the tenancy, or part thereof, 


the landlord,” 

In both these sub-sections it is argued 
' that what is clearly contemplated is the 
‘-actual possession ofa plot or plots of lands 
: in .connexion with the office of headman. 
The definition of tenants is referred’ to 
“in sub-s, (26), 8e 8, of the Act which runs as 
‘follows: | : 
' Tenant:means a person who holds land 
i under another person and is, or but 
' for a special contract wouldjbe, liable to pay 
‘rent for that land to that person.” . 
. “Tenancy,” is not defined in the Act; 
„but it is urged that tenancy can only be 
‘that right which a tenant possesses and 
‘as a tenant is a person who holds land, 
consequently, the word ‘tenancy’ must refer 
‘to land. ‘There is dfficulty, however, in 
‘accepting that construction. Sub-s. (1), s. 74- 
.A, proceeds to say : 


“Where a tenancy which in accordance’ 


‘with custom is held by a village head- 
‘man, has for any reason been-vacated, any 
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“three or more-tenants holding land within 
the said tenancy or the landlord may apply 
to the Deputy Commissioner to determine 
.the person who in accordance with custom 
should be village headman entitled to hold 
- the tenancy.” . . 
If the contention urged by the respond- 
ent is correct, being the construction plac- 
ed upon the section by the Subordinate 
Judge, then what is contemplated by the 
words to which I have referred is: that 


the tenants mentioned therein must be the - 


tenants, not any three tenants of the vil- 
lage over which the headman rules but 
.three tenants of the land which he holds 


in connexion with the headmanship. It > 


-seems that would be straining the langu- 
age of the section and, at any rate putting a 
construction upon it which it is difficult 
to hold was intended by the Legislature. 
The real difficulty is, as I have already 
pointed out, that which arises from the first 
clause of. the sub-section “where a 
tenancy which in accordance with custom 
is held by a village headman.” 


The expression used by the Legislature is 


not particularly happy, if what was intend-. 


ed. was that the section was applicable to | 


-both classes of village headman having 
regard to the fact thatjthe word ‘tenancy’ 
-has a technical meaning and'that no defini- 
tion being given in the Act, and by the 
ordinary canon of construction it must be 
deemed to have that technical meaning. 
But, in my judgment, after a careful perusal 
of the section and particularly of sub-s, 3, 
what was intended by s. 74-A was to deal 
‘with all applications whether the: village 
headmanship was held in conjunction or not 


in conjunction with land. It seems to me. 


that sub s. (3), s. 74-A, throws a considers 
able light upon the meaning of the section. 
That sub-section reads : 

“On receiving such applications the 
Deputy Commissioner shall, after giving 
notice in the prescribed manner to the 
landlord, the person, if any, referred to in 
sub-s, 2, the heirs of the last village head- 
man,the tenantsand such other persons, 
if any, as he considers should bea party to. 
the proceeding make such enquiries as 
appear necessary, and determine the person 
who in accordance with custom should ba 
the village headman.” 

The last few words seem to me to explain 
the one expression in the first sub-section 


which stands in the way ofithe view which is. 


advanced on behalf of the appéllant. That: 


view, as I have already'stated, ig that subs 


ng, 


‘sections refer not only to those. cases in 
-which the headmanship is held in conjunc- 
‘tion with land but also to those in 
which the land is not so held. Now, on one 
` construction, and that which is advanced on 
behalf of the respondent, it would appear 
. that: the word “tenancy” in sub-s, 1,8. 74-A 
-is qualified: by the words following “which 
-in-accofdance ‘with custom is held by-a 
-village headman.” 
-appear that two distinct matters are 
, referred to, first, the tenancy and then the 
- “village headman ` was the person which 
sin" accordance with the . custom was the 
-holder of. the tenancy,” -but it is 
:Glear ‘that by the words used in 
sub-s. (3) that what it was intended to ex- 
‘press was that the village headmanship-is 
held'in accordance with the custom of the 
village. When once that aspect of the 
-case is taken, it: seems to me that it also 
-becomes clear that-the Legislature did not 
intend to- limit the section to one class of 
ease. - If that be so, and in my judgment it 
ie, the decision of the learned Subordinate 
Judge in so far as it depends upon the 
‘question of ‘the construction of s.74-A is 
wrong and it cannot be said that the Deputy 
‘Commissioner in making his order dated 
14h December, 1923, had no jurisdiction. 
'.In .so:far-as,any question of law may 
-arise in -this case, it seems to me that the 
case is disposed of. Butit is- argued that 
the learned -Subordinate Judge had no 
jurisdiction- to-go into the merits of the 
‘case. -If the. view that is placed before 
us by the appellant of s. 74-A (1) is right, 
‘then it is perfectly clear that the Munsif 
dn the first place had jurisdiction to enter- 
tain: the- suit- under s. 74-A (5). It is clear, 
and there.is no- dispute about this matter, 
that this suit was instituted within one 
. year- as laid down by the section. On 
the other hand, if the view of the respond- 
ent of the section is the-correct view, 
then it seems to me that any right which 
‘the plaintiff had in thesuitis limited by 
the provisions of s. 258. That section pro- 
vides that no-suit should be entertained 
. Bave-as. expressly provided in the Act, .The 
proviso to that section is that such a suit 
may be made on the ground:-of fraud 
or want of jurisdiction. It is contended that 
if.s.74-Ais upheld, then the suit which 
is. before us becomes a.suit within the 
exception of-s,- 258 and, - therefore, the 
Court’s jurisdiction is limited to the declar- 
- ation that the last -order made by the 
‘Deputy Commissioner was- without jurisdic- 
‘tion, -It: becomes unnecessary, however, -to 
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It would, therefore, . 
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decide that somewhat difficult point’ bY 


‘reason of my decision on the main question, 


that is to say, my decision on the true con- 
struction’ of s. 74-A. Arising from that, 
decision the plaintiff was entitled : to pro- 


-secute his suit under sub-s. (5), s: 74-A,. 
- therefore, 
. Jurisdiction to enter into an investigation 


the Subordinate Judge had 


of the merits of the case. 
It.is argued on behalf of the appellant 


‘that the decision on the merits is wrong 


in law. The learned Subordinate Judge 
in discussing this question has discussed 


: three questions which appear to have been 
‘advanced before him. The first question 
: was whether 


or not the defendant’ had 


sasan in the village in the question. Itis 


‘argued that in coming to the conclusion 


at-which he. arrived in this connexion, 
he has indirectly come to'a conclusion 
which is contrary to the Record of Rights. 
It is said that by coming to the conclusion 
that the defendant had sasan in the village 
‘the indirectly decided: that they 
were not khuntkattidars of the, village. 
In my judgment that argument has 
no foundation, and the argument must 
fail. The: next ‘point: which the learned 
Subordinate Judge dealt with was the 
‘contention by the defendant, the appel- 
lant before- him, that the Munda of the 
village was appointed from the clan or 
-Koli of ‘the defendant. “He has come to 
the conclusion onthe facts- contrary to 
the defendant's contentian and: it seems 
to me upon -materials which were suff- 
cient. The last:.and the final point'which 
he has discussed in this case was whether 
or not the majority of the villagers were 
in favour of the defendant's candidature. 
On that ‘point, which is obviously-a ques- 
tion of fact, the learned Subordinate Judge 
also came to a conclusion ‘against the 
defendant. In my judgment so far as the 
merits of the case are concerned this appeal 
fails. It succeeds to ‘this extent that the 
learned Subordinate Judge was wrong: in 
law in deciding that the Deputy Commis- 
sioner had no jurisdiction, but :generally 
the learned Subordinate Judge having 
decided in favour of the plaintiffs on the 
merits, the appeal must fail and is dismissed 
with costs, - 

James, J.—l agree, — d ` 

ai. ; Appeal dismissed, 
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PATNA-HIGH- COURT: .. 
OrImINAL Revision No. 218 oF 1929. 
June 14, 1929. i 
Present:—Mr. Justice Macpherson.. 
RAJBANSI BHAGAT AND. ANOTHRR—- 
ACOUSED— PETITIONERS 
. > versus ; 
EMPEROR— Opposite Party, , 

Criminal Procedure Code (Act V- of. 1898), s. 514 
(1)—Bail-bond—Non-appearance on due date—Proof 
of forfeiture apart from record of Court, whether 
neeessary—Use of words ‘indul talab’ in bail-bond— 
Duty of Court to inform parties of date of trial— 
Omission to-give intimation—No forfeiture. 

There is a palpable distinction, between bonds 

which are not, and those which are, for appearance 
before a Court. Proof other than is. directly before 
the Court in its own record is, required in the former 
and not in the latter. |p. 86, col. 1.] - 
‘ Where a Court had before it the order for bail, 
' the -bail-bond, and the fact that the sureties had not 
produced the accused, and upon these materials drew 
up proceedings against the principal and the sure- 
ties under s. 514, Oriminal Procedure Code: 


Held, that there was substantial compliance with 
el. (1) of s. 514, of the Criminal Procedure Code, and 
the High Court would not be justified in interfering 
in revision on the ground that the Court had no 
proof that the bond had been forfeited. [bid.] 

Where the words used in a bail-bond executed 
after the date of hearing had been fixed, were ‘indul 
talab’ (on call) and proceedings, were taken under 
: 8. 514, Criminal Procedure Oode, against the 
pues without giving them notice of the date of 
ı trial : | 
Held,- that in the absence of evidence-on the point 
lit was not unreasonable to infer that.the sureties, 
i and the executant might have understood that the. 


, date offtrial would be intimated to them, and there. 


. was no forfeiture of the bond as no such intimation 
“was given-to them. [p. 86, col. 2.] 


' QOriminal revision from an order of the: 
Assistant Sessions Judge, Saran, dated the. 


‘23rd March, 1429, 


Messrs B. N. Mitterand Bajrang Sahay,.- 


‘for the Petitioners. 
Mr. S. N. Sahay, for the-Crown. 


JUDGMENT.—This is an application 
jin revision against the order of the Assistant 
Sessions Judge of Saran- forfeiting the 
\bail-bond executed by the petitioners for 
the production of Radhakishun Koiri in the. 
‘Sessions Court and directing that “Rs, 1,200 
be realized from the principal and the two 
sureties.” 
| The facts which Ihave ascertained with 
some considerable difficulty are that Radha- 
kishun Koiri and several other persons 
having been committed to the Sessions 
en a charge under s. 395, Indian Penal 


Code, an order releasing him and several 


co-accused on bail was passed by the Ses- 
sions Judge on 18th February and Radha- 
kishun was released on the same day on 
his own bond and on bail furnished by 
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the petitioners.. The, bond- is in the usual t - 
form of “bond and bail-bond after arrest.” 
Radhakishun Koiri-binds himself to attend.. 
the Court of.Session at Uhapra “on. the - 

“date fixed for trial” on- pain -ot forfeiting. 
Re. 1,200. while ‘the petitioners declare - 
themselves -surety for. him that he shall. 
so attend “on the date fixed for trial” on 

| pain of forfeiting a sum of Rs. 600- each, 


- The form used is in the vernacular; the .` 


entries in the vacant spaces are in English. , 
Phe case was made over on.18th to ‘the 
Assistant Sessions Judge who on-20th fixed -, 
llth March for trial. On 11th March all” 
the prisoner were. present including those. 
who were released on bail except Radha- ` 
kishun Koiri. The learned Assistant Ses- | 
sions Judge waited from 10-30 a. m.. to. 
9-40 P, m. and then recorded:., 
“Radhakishun, Koiri accused. doesnot -~ . 
turn-up.even now: though repeatedly called; 
out and it is not known whether. her, will: 
appear. He will, therefore, be tried - separ" - 
ately. Ask the District Magistrate to cancel - 
the bail-bond which is forfeited-.and issue . 
notice to the bailors to produce :the.,-ae-. 


cused in Court. Proceeding under s. 514, 
Criminal Procedure Code, is.. separately. 
drawn up.” - 


In the separate proceeding notice is--on 


the same date directed to issue on Radha- >, 


kishun Koiri and on, his sureties . under- 
`a.. 514, Oriminal Procedure Code, to . show 
cause why the penalty -mentioued in. the 
bail-bond should not be enforced. On 15th- 
it was noted in the order-sheet. of. the 


_ Sessions record that Radhakishun Koiri 


appeared: and prayed to beallowed to rema- 
on bail and to join, in the trial then 
proceeding. He stated that at. the time 
when he was released on bail.he was told. 
“that notice: should be served on him for 
his appearance but that no notice was 
‘served either upon him.or upon his sureties, | 
that when he came to:'Chapra: on 14th-he 
heard the date fixed was the- llth and. 
that he had not been. wilfully. negligent, 
The petitioners further stated that it was 
mentioned in the bond which;they execut- 
ed that notice will be issued for the ap- 
pearance of the accused but no notice had 
been issued and it was entirely due to 
this fact that they had failed to produce 
the accused on llth, of which date they 
were in ignorance. The learned Assistant 
Sessions : Judge pointed; out- that the bond 
did not show that a notice was to,be issued 
and added “In my opinion -he-kept-back : 
without any good or.sufficient:; ground.” 


On 23rd March he heard Pleaders for-Radha-. 7 
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kishun and the-petitioners and again point- 
ed out that the allegation that notice was 
to be issued was not supported by the 
bail-bond but that the accused was to 
attend “on the date fixed for trial.” He 
held that no sufficient cause had been 
shown for the failure of the petitioners 
to produce him and passed the order as 
already indicated for the realization of 
Rs, 1,200 from the principal and the two 
sureties, 

It has been urged that the proeeedings 
of the learned Sessions. Judge are without 
jurisdiction on the’ ground that neither 
had he before him any proof that the 
bond had been forfeited nor did he record 
the grounds of such proof before he called 
upon: the petitioners to show cause why 
the penalty of the bond should not.be paid. 
Reference is first made to Kishna Narain 
Singh v. Emperor (1), and to In re Hariram 
Birbhan (2) and to In the matter of Mohesh 
Chundra Roy (3). But there is a palp- 
able distinction between ‘bonds which are 
not, and those which are, for appearance 
before a Court. Proof other than is direct- 
ly before the Court in its own record is 
required in -the former and not in the 
latter. The decision of a Judge of this 
Court in Zulmi Kahar v. Emperor (4) is 
more important. But in that case there 
was this distinction that when the accus- 


ed failed to-appear, his mother filed a. 


petition stating that her son was unable 
to attend as he was suffering from fever 
and the Magistrate took action forthwith 
without any inquiry into the allegation 
and when owing, it was alleged, to illness 
the surety failed to appear to show cause 
why the bond should not be forfeited, at 
once made ån order of forfeiture. In the 
` present case the Court had before it the 
order for bail, the bail-bond and the fact 


that the petitioners did not produce the . 


accused, and I am of opinion that there 
was a substantial compliance with cl. (1), s. 
514, and that this Court would not be 
. justified in interfering in revision on the 


ground urged where there was no possible. 


prejudice. 


But, in my judgment, it has not been 
established that the petitioners have be- 
come liable under the bond. A compar- 


(1) 67 Ind. Cas. 830;. A. I, R. 1922 Pat, 242; 3P. L. T; 
381; 23 Cr. L. J. 478. 


3) 10 O.L. R. 571. 
4) 122 Ind. 
Rul; (1930) Pats 213; 31 Or, E. J. 420. 
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with -the bonds executed by the co-accus- 
ed shows that -the vacant spaces in the . 
latter were filled up in - vernacular and 
that in spite of-the fact that the bonds 
were executed after the 20th- on which 
the hearing was fixed for the llth March 
the date of attendance was givenin the 
words “indul talab,” equivalent-to “on call,” 
In the absence of evidence.on the- point 
it is not an unreasonable inference that 
the petitioners understood that the date 
which should be.“fixed for trial” would 
be intimated to them. It would not be 
reasonable to expect that they should re- 
main at Chapra until the Séssions Oourt 
should on some unknown date fix a date — 
for the trial. I cannot help thinking that 
the failure to intimate the date to the 
sureties was due to some error on the part 
of some subordinate of the District Magis- 
trate. At any rate. there was abundant 
room for a misunderstanding, and in, my - 
opinion, the failure of ‘the petitioners to 
produce the accused was due to such a 
misunderstanding and was not intentional 
None of the 
co-accused of Radhakishun reside in the 
village of the petitioners so that they might 
have received information from them or 
their relatives. In my opinion it was at 
least implied that the date to be fixed on 
which they should produce the accused at > 
the Sessions would be intimated to them. 
The entries in English of the expression 
“on the date fixed for trial” would natural- 
ly lead to this conclusion in the minds 
of rustics like the petitioners who are 
Koiris, and it is to be noted that before 
notice was served upon them in Court on 
15th March they had already fild a peti- 
tion to the effect that they had been 
assured that notice would be issued. 

The Rule is, therefore, made absolute . 
and the order of the learned Assistant 
Sessions Judge forfeiting the amount of the 
bond isset aside. i 


A. Rule. made absolute. 


as. 532; A. I. R. 1929 Pak 643; Ind... . 
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. PATNA HIGH COURT. 
| Oivit APPEaL No. 676-0F. 1937. 
; July 19,1929. ` 
. Present:—Mr, Justice Fazl Ali and 
| Mr. Justice Chatterji. ` 

RAMESHWAR MANDAR—Dazarenpant— 

APPELLANT 
a versus 

‘BADRI SAHU—PLAINTIer— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 88—Perma- 
nent deterioration of soil, what constitutes—Plea of 
permanent deterioration, whether can be taken by 
way of defence to suit for rent—Civil Procedure Code 
(Act V of 1908), O. XLI, r. 27—Appellate Court— 
Power to admit public documents in appeal. 

An Appellate Court may accept-a document the 
genuineness of which is beyond question inorder to 
enable it to pronounce judgment, provided it gives 
an opportunity to the opposite party of adducing 
rebutting evidence. [p. 87, col. 1.] 
| Naraini Koerv. Gena Missir (1), Indrajit Pratap 
Bahadur v. Amar Singh (2) and Hill v. Satan Singh 
(3), referred to. : 

A deterioration would not cease to be permanent 
if by the application of capital and skill the cause 
of deterioration might be removed and the 
question of permanent deterioration must be con- 
strued with reference to existing conditions. But 
the soil of a holding cannot beheld to have become 
permanently deteriorated merely because the tenant 
is rh able to getas much as he used to get. [p. 88, 
col. 1. . 

Where land was previously dhanahar and paddy 
eeased to grow there, but kakri and tarbuza were 
grown by the tenant ; 

‘Held, that the soil could not be-said to have per- 
manently deteriorated. (ibid.) 

{Gouri Pattra v. Reily (4), referred to. ` 

Per Fazl Ali, J.—A claim for reduction ofrent on 


- the ground of permanent deterioration is available to: 


a tenant, by way of a plea in defence,in an action 
brought by the landlord to recover arrears of rent. 
[p. 89, col. 1.] 

Sukhraj Rai v. Ganga Dayal Singh (5), referred 
to. ; 
"The mere declaration by the Legislature that a 
tenant has certain rights which he might enforce 
by suit cannot by itself suggest that that right 
cannot be claimed by way of defence. Ifthe right is 
there, it- can be enforced by a suitas well as claimed 
by way of defence. [p. 90, col. 1.] 

. Appeal from a decree of the District 
Judge, Bhagalpur, dated the 8th January, 
1927. - g 

Mr. Sambhu Saran, for the Appellant. 

Messrs. Baldeo Sahai end C. P. Sinha, for 
the Respondent. 


JUDGMENT. 

‘Chatterji, J.—This appeal arises out 
of a suit for recovery of arrears of rent 
for the years 1329 to 1331 at the rate of 
Rs. 143-9-0 per year in respect of an area 
of 14 acresand add. The defendant plead- 
ed dispossession from about ten cottas of 
the holding, payment of rent to the previ- 
ous malik and also ten acres had become 
entirely sandy and not capable of bearing 
rental of more than two annas in the 
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rupee. The‘learned Munsif disallowed all 
the pleas but granted a reduction of rent 
to the extent of Rs. 25 per year on the.: 
ground that plot No.3 measuring about eight 
bighas had deteriorated, Both the plaint- 
iff and the defendant preferred appeals 


against the decree before the learned Dis- 


trict Judge who dismissed the appeal of 


‘the defendant except in respect of certain 


costs, but decreed the appeal of the plaint- 
iff and disallowed the reduction of rent, 
granted by the Munsif. In the course of 
the appeal the District Judge appears to 
have taken in evidence the report of a 
‘local enquiry made by the Cess Re-valua- . 


` tion Officer which showed that plot No. 3 was 


growing both paddy and kakri and gave 
better yield. 


It is urged in appeal that the learned 
District Judge was not justified in accept- 
ing the report at the appellate stage and 
specially without giving the defendant an 
opportunity of producing rebutting evi- 
dence. There canbe no doubt that the 
document that was accepted in the Appel- 
late Court was very material in consider- 
ing the question of deterioration. In order 
to do complete justice between the par- 
ties an Appellate Court may allow addi- 
tional evidence to be produced so as to 
enable it to pronounce judgment, It has 
been laid downin Naraini Koer v. Gena 
Missir (1), that the only function of a 
Court of facts is to do complete justice 
between the parties, anda trial Court or 
even an Appellate Court should not reject 
important documents as to the. genuine- 
ness of which there can be no possible 
room for doubt. It may be’ taken: that 
the provision of law has been rather widely 
stated in this case; still there can be no - 
doubt that an Appellate Court may accept . 
a document the genuineness: of which is 
beyond question in order to-enable it to 
pronounce judgment. As laid down by - 


| their Lordships of the Privy Oouncil in. 


Indrajit Pratap Bahadur v. Amar Singh (2), 
rules of procedure have not been made for - 
the purpose of hindering justice. In the 


- next place, the report of the cess enquiry 
. is of the year 1926 and came into exist- 


ence after the disposal of the original suit, 


(1) 120 Tnd, Oas. 291; A. IR. 1929 Pat, 324; 10 P. 
L. 'T’. 356; Ind. Rul. (1930) Pat. 3. 
(2) 74 Ind. Oas. 747; 2 Pat. 676; 501. A. 183; 21 A. 
L,.J.554; 4 P. L: T. 447; AIR. 1993°P. O, 128; 1 
Pat. 345; 33. M. L; T.:233; 45:M. L.: J. 578; 18 °L: W. 
72825 Bom, L. R, 1259; 28-0, WEN... 3715390154. 
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It. has Bean held in Hill v. Satan. Singh 
B) ‘that public documents coming ‘into 
existence subsequent to the filing of seeond 
appeals may be admitted in evidence in 
the High Oourt. There isan observation 
made at page 7* which may be quoted in this 
connexion : 


“There is nothing in law to prevent these l 


documents that bave come into existence 
since the appeals were filed from being 
admitted into evidence. 
is permissible for the Court to admit them 
but that it appears to me that it is im- 
péerative upon this Court to take these 
documents into evidence in order to see 
if they affect the disposal of the present 
appeal.” 

This does not mean, as supposed by the 
learned District J udge, that he is “bound 
to. admit a public document which came 
into - existence after thè trial of the suit and 
before the appeal.” 

The observation quoted by.me was made 
by their Lordships with reference to publie 
documents which came into existence as 
a result of the Champaran Agrarian Act 


enacted since the disposal. of the case in. 


the -Appellate Court on the question of the 
amount of rent which would be specially 
affected by-the intermediate events, and 
cannot be. taken as a general expression 
applicable to-all documents. Be that as 
it. may; the learned District Judge did not, 
in my opinion,-commit any error of law 
in. having admitted this report in. evi- 
dence. All that canbe said. is that. the 
defendant should have been. afforded an 
opportunity . of adducing a rebutting evi- 
dence. 
him by us in this Court and he has pro- 
duced an order of the Collector modifying 
the order of thé Oess Re-valuation Officer. 
All that the. Collector did was to reduce 
the valuation to Rs,10 per acre from 
Rs.-15 per acre which had been assessed 
by the Deputy Collector. But this does 


not take away the effect of-the observa- . 


tion made by. the Deputy Collector. He 
reports asa result of inspection that “the 
condition of plot No.3 has much improved 
this year,- both. paddy andi kakri are 
grown.” 


This shows clearly that the case of per- 
manent deterioration of plot No. 3 in 
arrears cannot be supported. Moreover, 
the learned - Munsif although he granted 


reduction of rent on theground of deteriora-. 


tion does. not. state anywhere.in his judg- 
(3)'S0 Ind. Oas. 857; . (1920) Pat. 4; 4 P.-L. J. 312, 


* Page of (1920) Pat.—[Ed.] 
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_méent that the soil of the. holding has 


become permanently deteriorated. All that 
he says is this: 

“The land was previously dhanahar as 
the khatian shows. ‘Paddy does not grow 


‘there now. It has certainly deteriorated 


in spite of tarbuza being grown there.” 
In another part of his judgment he 


. Btates : 


“There can be no doubt that. kakri and 
tarbuza etc., are grown on8 or 10 bighas. 
land of. the defendant * £ #1 
have no doubt that. defendant grows ane 
etc., on plot No. 3,” 


The learned Munsif has proceeded on 
the ground that the defendant is not getting . 
as much. profit as he would. have got if.. 
paddy had been grown; but that is not.. 
the way to consider whether there had. 
been a permanent deterioration of the soil 
of a holding . Itis true as held in Gouri 
Pattra v. Reily (4), that a detéricration ` 
would not cease- to be permanent if- 
by the application of capital and. skill.. 
the. cause of deterioration might be remov- 
ed and. that the question of permanent. 
deterioration must be construed with refer- - 
ence to existing conditions Now, if we refer 
to existing conditions we find that kakri.. 
and tarbuza, etc., are being: grown admit- 
tedly - on. this land as admitted by defend- 
ants witnesses, Then the Commissioner, 
who went.to the locality the second time, 
found, as mentioned in. the. judgment of; 
the learned Munsif, that paddy was sown: - 
over-plot No 3 but the growth was very 
scanty.. Further in a- -subsequent year. the 
Cess Re-valuation Officey saw this land and.: 
found .both paddy and kakri were grown. 
Therefore, the soil could not. be said “to ` 
have- permanently. deteriorated with. refer. , 


`~ ence :to the existing conditions.» In fact, as... 


I have already stated, no finding of perma-.. 
nent- deterioration was even arrived at by 
the learned Munsif. Then the suggestion | 
of the defence is that about 200 or. 300: 
dighas of land in. their village became . 
sandy, because the bandh gave way some 
five or six years-ago; but his next witness - 


‘admits that the embankment has since 
“been. repaired. Having regard-to all the 


circumstances, I am in full agreement with 
the learned District Judge in his view 
that no case of permanent deterioration has -’ 
been made out and that the defendantis not . 
entitled to.any abatement or reduction of 
rent. 

A point has-been.raised by the learned , 


(4) 20 O. 579, . 


|| 
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Advocatefor the respondent that the defend- 
ant, as an occupancy raiyat, is'not entitl- 
ed to obtain reduction of rent on the 
ground of permanent deterioratien of the. 
. soil by a plea in.a suit brought for 
recovery of arrears of rent. This-contention_ 
‘deserves serious consideration, because s. 38; -' 
Bengal Tenancy Act, provides for the re- 
duction of rent on, such a ground in suit 
instituted for the purpose. Our attention-has, 
however; been drawn, on behalf of the appel- 
lant, to a decision of this Oourt in Sukhraj - 
Rai v..Ganga Dayal Singh (5),in which 
the view has been taken that it is not-neces- 
sary that the tentant should himself institute 
a-suit under s. 38 Bengal Tenancy Act, for 
abatement of rent on the ground of a perma- 
ment deterioration of the land and that‘ 
he may plead non-liability on that ground 
in a suit by the landlord for the recovery of” 
rent. Section 18 of the-previous Rent Law 
(Act X of 185+) provided that every raiyat- 
having aright of occupancy was entitled to 
claim an abatement of rent on the ground of ' 
diminution in area by diluvion or otherwise 
as also on the ground of a decrease in ‘the 
value of the produce or the productive- 
‘powers of the land by any cause beyond the. 
power.of the raiyat. : . 

The provisien of that .section appears to: 
to have been split up into two’ portions in: 
ithe present Rent Act of 1805, namely, ss.-38 - 
‘and 52 (1) (b). In: the latter section it is 
‘enacted in general terms that every tenant: 
‘shall be entitled to a reduction of rent in. 
respect of any deficiency proved to exist in 
the area of his tenure cr holding, thereby 
implying that a tenant may obtain a reduc- 
tion of rent undera s. 52 (1) (b) on the- 
ground of deficiency in area either by a’ 
suit specifically brought or by a plea in a- 
suit for rent ; but in the corresponding 8. 38 . 
“a limitation has been imposed that an occu- ` 
‘pancy raiyat may institute a suit for the re- 
duction .of his rent on the ground of a’ per- 
manent deterioration. Having regard to the - 
‘difference in the phraseology of the original : 
section and the two corresponding sections 
in the present Act,it isa question as to 
whether a claim: for reduction of rent on 
‘the ground of permanent deterioration is- 
available to a tenant, by way of a plea in. 
defence, in an action brought by the land- 
lord to recover arrears of rent. Certainly | 
such a plea is available to him- in a pro- 
‘ceeding for settlement of fair rent, because 
's. 35, Bengal Tenancy Act, provides that - 
ithe Court shall not in any case decree any 


| (5) 63 Ind. Oas. 219;6P.L. J. 655; 2 PL. T, 569; 


2 


(1932) Pat, 182; A,.I.R.1922 Pat. 169, .: : 
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ag” 
enhancement which is unfair or inequitable, 
snd - all the circumstances: of the’ 
holding have to be considered in settling 2 
fair rent. The case of Gosta Behari ` 
Pramanik v. Hem Chandra ' (6), referred’ 
to by the learned’ Advocate for the“ 
appellant, is perfectly distinguishable, be- 
cause that was a case in which a part of the’ 
holding had been acquired by the Govern- 
ment under the Land Acquisition Act and’ 
there the claim of abatement was based on 
the ground of diminution in area and as.. 
such covered by the provisions ot s. 52;: 
Bengal Tenancy Act, The authorities re-' 
ferred to in Sukhraj Rais case (5) are less! 
relating to lands washed away and conse-: 
quently come within the purview of s. 52 (1) 
(b) and do not affect the avplicability of 
s. 38, Bengal Tenducy Act. However, it is 
not necessary to decide the point because the. 
nding that there has been no permanent. 
deterioration is sufficient to dispose of this: 
appeal. 

The appeal is dismissed with costs. 

Fazl Ali, J.—l only wish to express my - 
opinion on one of the questions raised in‘ 
the course of the argument by ‘the learn-- 
ed Advocate for the respondent Section 38,: 
Bengal Tenancy Act, says that an occupancy’ 
raiyat holding: at a money rent may in- 
stitute a suit for the reduction of the rent 
on the ground that the soil of the holding 
has, without the fault of the raiyat become 
permanently deteriorated by a deposit of 
sand or other. specific cause, sudden or 
gradual. The question then arises as to 
whether a tenant-.can claim reduction: of 
rent on the ground referred to when defend- 
ing a suit brought by the landlord for 
recovery of rent. The point isin fact. con-, 
cluded by the decision of a Division Bench - 
of, this Oourt in- Sukhraj Rai v. Ganga 
Dayal Singh (5). We are, however,.asked to 
question the soundness. of this decision: on: 
the ground that all s. 38 provides is. that a” 
tenant may claini reduction. of..rent on-the. 
ground of. permanent deterioration:.:of..the 
land in a suit instituted -by himself and ‘this i 


_will not cover a..case where the tenant is. 


not himself the plaintiff.in the. suit but is, 
impleaded as.a defendant. Speaking. for. 
myself, I am not prepared to accept this.- 
argument. In the decision to which I have. 
referred Sir Jwala Prasad, J., has given. 
elaborate: reason -for showing that to hold“ 
what we are.asked to hold by, the learned? 
Advocate for the-respondent in this case- 
would be taking.a very narrow. view. of s. 38. 
(6) 82--Ind. Gas. 315;-51 O. 1022;-29'0; W. N-124; -Ave 
LIR, 1925-Qal; 356-2 ee NA 
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‘The view taken by the Division Beneh of 
. this Court is materially supported by several 
decisions of the Calcutta High Court and is 
in accord with general principles. The 
mere declaration by the Legislature that 
8 tenant has certain rights which he might 
enforce by suit cannot by ‘itself suggest 
that that right cannot be claimed by way 
of defence. 
enforced by a suit as well as claimed by 
way of defence. Tha ‘ifference in the 
. language of ss. 38 and i2 may be, and, in 
my opinion, is, purely accidental. In any 
cases. 38 does not say that the tenant cannot 
claim reduction of rent otherwise than by a 
suit and we cannot read into the section 
words which are not there. Thereis also 
nothing to show that the’policy of the Legis- 
lature was that the tenant must be forced to 
bring a suit in order to secure reduction 
in the reat on the ground of permanent 
deterioration of the soil. I am thus unable 
to construe s. 38 in the way proposed by the 
learned Advocate for the respondent. My 
learned brother has, however given elabo- 
rate reasons for holding that this appeal is 
liable to be dismissed on other grounds 
and I agree with this view as well as with 
the order proposed, 
A. Appeal dismissed. 


en a 
—~ 
~ 
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PATNA HIGH COURT. 

Orvit APPEAL No.9 oF 1928. 
February 22, 1929. 
Present:—Mr. Justice Das and 
Mr: Justice Wort. 

TATA IRON and STEEL Oo. Ltp.— 
DRORER-HOLDERS— APPELLANTS 
VEeTSUS 
‘CHARLES JOSEPH SMITH—JUDGMENT- 
DEsTOR—RESPON DENT. 

‘Civil. Procedure Code (Act V of 1908), s. 47,0. 
XLI, r. 6—Judgment-debtor giving. immoveable pro- 
perty as security for performance of decree—Security 
can be enforced in execution—Separate suit not neces- 
sary—Attachment in execution not mnecessary—Pro- 
per- Court to make application. 

When immoveable property has been given by a 
judgment-debtor as security for the due performance 
of a decree, the decree-holder is entitled to realize 
his decretal amount by sale of that property in 
execution of the decree without instituting a separate 
suit, and attachment aes property in execution is not 
necessary. [p. 91, co 

Raj Raghubar Book v. Jai Indra Bahadur (1) and 
Shyam Sundar Lal v. Bajpai Jainarayan (2), follow- 
ed. 

Where a decree passed by the Calcutta High 
Court, in its Original Jurisdiction, was transferred 
for execution toa Muffasil Court and such security 
was taken by the latter Court: 

‘Held, thatthe proper Court to which application 
should be-made’ for realising the security was the 
gala High Court in its Original Side. [p. 92, col, 1. 1 
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If the right is there, it can be , 
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Appeal from an order of the Sub- 
dee; Purnea, datd the 17th December, 
1927. 

Messrs. Sultan Ahmad, A. D, Patel, Ali 
Khan and H R Kazimi, forthe Appellants. `. > 

_ Messrs. L. P.E. Pugh, N.C. Sinha and ` 
N. N. Ray, for the Respondent. k 

JUDGMENT. 

Das, Je—The only question in this 
appeal is, when immoveable property has 
been given by the judgment-debtor as secu- ~ 
rity forthe due performance of a decree, 
whether that property can be realized by 
the decree holder in execution or, can only 
be realized in a eeparate suit. Certain 
other questions were also argued before 
us ; and it will be necessary for me, to deal 
with them in the proper place. 

Shortly stated the facts are these: The - 
present appellant obtained a decree against 
the respondent for Rs. 1,62,817-7-10, in the 
Original Side of the Calcutta High Court. 
The decree was transferred for execution 
to Ranchi and certain immoveable pro- 
perties belonging to the judgment-debtor 


were attached in due course of law. 
The judgment-debtor had appealed 
from the decree passed in Calcutta 


and he applied for stay of execu- 
tion pending the disposal of the appeal. 
He was directed to furnish security and 
on 4th March, 1927, he executed a security 
bond by whichhe mortgaged his property 
called Kholassay Estate in the District of 
Purnea and covenanted that “if the decree 
of the first Court be confirmed or varied 
by the Appellate Court, I” that is to say, the 
judgment-debtor, “will duly act in accord- 
ance with the decree of the Appellate Court 
and will pay whatever may be payable by 
me thereunder,” 

He then proceeded to say ‘as follows in 
the security bond: “and if I fail therein, 
then, any amount so payable shall, be rea- 
lized from the property hereby mortgaged 
and if the proceeds of the sale of the said 
property are insufficient to pay the amount 
due, I and my legal representative will be 
personally liable to pay the balance.” 

The appeal failed and the decree-holder 
made an application in the Oourt which 
passed the decree for execution. The. 
Calcutta High Court transferred the decree 
for execution to the Court of the District 
Judge of Purnea. Meanwhile the security ` 
bond which was addressed to the Special 
Subordinate Judge of Ranchi was assigned. 
by that Judge to the decree-holder. The de- 
cree holder proceeded to. execute the decree 

by the sale of the properties Ngan and ., 
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it was met with the objection that the only 
remedy available to the decree-holder was to 
enforce the security bond by a separate suit. 
The agreement found favour with the 
learned Subordinate Judge who dismissed 
the execution case; and the decree-holder 
appeals to the Court. 

Ihave no doubt whatever that the 
decision of the learned Subordinate Judge 
is‘erroneous. It is conceded that s. 145, 
Civil Procedure Oode, has no application 
tothe case. The decision of the learned 
Subordinate Judge appears to be based 
on certain cases which werecited to him 
which according to him support the view 
that;“‘while a security bond given toa Court 
under s. 145, Civil Procedure Code, can be 
enforced so far as personal liability of the 
surety is concerned by means of executing 
a decree against him, if the surety takes 
upon himself more than personal liability 
and hypothecates immoveable property, such 
hypothecation can only be enforced against 
the property by means of a regular suit.” 

But the case before us is not one between 
adecree-holder and .a surety of the judg- 
ment-debtor; the case isone between the 
decree-holder and the judgment debtor; 
and I can see no answer to the argument 
that in such a case 8. 47 must apply. It is 
impossible to say that the question which 
has been raised between the parties is not 
aquestion arising between the parties to 
the suit in which the decree was passed; 
nor can it be said that it does not relate to 
the execution, discharge or satisfaction of 
the decree. Now, if this be s0, 8. 47 pro- 
vides that such a question shall be determin- 
ed by the Court executing the decree and 
not by aseparate suit. It was faintly con- 
tended before us that as properties have 
been mortgaged, the only method known 
to law is to enforce the mortgage by 
suit;; but as has been pointed out in many 
cases and particularly by their Lordships 
of the Judicial Committee in Raj Raghubar 
Singh v. Jai Indra Bahadur Singh (1), for a 
procéeding to enforce a mortgage there 
must be a mortgagor and. a mortgagee. 
It may be. conceded that there isa mort- 
gagor in this case; but one may ask the 
question, who isthe mortgagee? It was 
suggested before us by Mr. Pugh that the 
Special Subordinate Judge of Ranchi is. 
the mortgagee. The Special Subordinate 
Judge is not a juridical person, nor can he 
be sued. To adopt the words of their 
| (1) 55 Ind. Cas. 550; 42 A. 158; 46 I. A. 226; 22 O. 
©. 212; 60. L. J. 682;38 M. L.J. 302;18 A. L.J. 
363; 22 Bom. L. R. 521; 13 L. W. 82 (P. Ó). | 
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Lordships of the Judicial Committee: “it 
cannot take property, and as it cannot 
take property it cannot assign it " 

Itis true that the Special Subordinate 
Judge has purported to assign the security 
bond in favour of the decree holder; but to 
my wind that circumstance ought not to be 
taken into consideration by us since it is 
well-settled that such a Judge is in no sense 
a juridical person, As I have said, the ques- 
tion arises between the parties to the suit 
and relates to the execution, discharge or 
satisfaction of the decree. If there were 
no authorities on the subject, I would have 
no hesitation in holding on principle that 
the decision of the learned Subordinate 
Judge is wrong. i 

But the question isalso concluded by 
authorities. It is not necessary for us to 
refer to all the decisions which have been 
cited before us. The identical question was 
raised in the Oalcutta High Oourt in 
Shyam Sundar Lal v. Bajpai Jainarain (2). 
It was held in that case that the relation- 
ship between a decree holder and a judg- 
ment-debtor who has executed a security 
bond under s. 545, el. (e), Civil Procedure 
Code, mortgaging certain properties, for 
the due performance of the decree or order 
that may ultimately be passed by the Ap- 
pellate Court, is not that of-miortgagee and 
mortgagor; and that inthe event of the 
appeal being dismissed the decree-holder is. 
entitled to realize his decretal money by 
sale of the properties given in security 
without instituting a suit under s. 67, 
Transfer of Property Act. The same view 
was substantially taken by the Judicial Com- 
mittes in Raj Raghubar Singh v. Jat Indra ` 
Bahadur Singh (1).. The material portion 
of the judgment of their Lordships is as 
follows :—- 

“Jt is suggested that they, namely, the 
judgment-debtors are bound to the Court. 
But the Court is not a juridical person. 
It cannot be sued. It cannot take property, . 
and as it cannot take property, it cannot. 
assign it. It remains, therefore, that here | 
is an unquestioned liability, and thare 
must be some mode of enforcing it and that 
the only mode of enforeing it must be by 
the Court making an order in the suit upon 
an application to which the sureties are 
parties, that the property charged be sold. 
unless beforea day named the sureties find 
the money.” ; 

The procedure isin this passage, stated 
with a clearness and precision which should 
not, in my judgment, mislead any person, 

(2) 30:0. 1060; 7 Q. W.N.914 0: T 


92. 


In my opinion, therefore, ib is open to the . 


decree-holders to realise the properties in 
execution under s. 47. 0f the Code. 

Two other questions were raised by Mr. 
Pugh; first, that the application for execu-. 
tion should have been made before - the 
Special Subordinate Judge of Ranchi; and, 
secondly, that attachment was a necessary 
condition' for execution. I will take the 
first point. Mr. Pugh’s argument is found- 
ed upon the passage i» the judgment of 
the Judicial Commuittce to which I have 
already referred; and he contends that if the 
decree-holder intended to enforce thesecurity 
bond in execution proceedings, the proper 
procedure was for the Oompany to make 
an application to the Oourt in which the 

- security bond. was executed. Iam unable 
to-see that the decision of the Judicial 


Committee gives the slightest encourage-- 


ment for the argument. Their Lordships 
did not leave it in doubt that such an 
application should be made tothe Oourt in. 
the suit itself. Now itisobvious that if 
this be so, the proper Court where the 
application could be made was the Calcutta 
High Court in its Original Side which heard 
thé suit. 
The second- point is’ that attachment i is 
a necessary preliminary to an execution 
proceeding.. This .is undoubtedly so; but 
we must find. out a reason for the rule which 
requires a decree-holder to attach properties 
asa preliminary to taking execution pro- 
ceedings.. There is no doubt whatever that 
the whole object of attachment is to prevent 
an alienation and to make a particular fund 
available to the decree-holder; but this 
fund was available to the decree holder 
as soon as the security bond was execeted. 
Is was impossible for the judgment-debtor 
after executing the security bond to 
alienate the property: covered by the 
security bond to the embarrassment of the 
decree-holder. This has been dealt with 
by Wallis, O. J., in Subramania Chettiar 
v. Kajeswara Sethupathi (3), and I entirely 
agree with his conclusion. on it. 
In my opinion it is impossible to affirm 
the judgment of the learned: Subordinate 
- Judge. 1 would allow the appeal, set-aside 
the order passed by the learned Subordinate 
Judge of Purnea and direct that he do -pro- 
ceed with. the execution. The decree. holders 
are entitled to their costs both in this Court 
and in the Court below. 
wore J;—I agree. 
Appeal allowed. 


a 43 Ind. Oas.- 187; 41 M. 327; 6L. W. 762; 1 
M. W. N. 872; 34 M. L, J; 84; 0917) 
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PATNA HIGH COURT. 
CIVIL AppgaL No. 934:0F 1927, 
November 8, 1929. 

Present :—Mr. Justice James. 

BANAMALI BAULI!anp ANOTHER— 
DEFENDANTS—APPELLANTS 
versus 
GAYARAM MAHTO-—PLAINTIFE . 
— RESPONDENT, 
Registration Act (XVI of 1908), ss 17, 49—Suit fotr.. 


declaration of title—Unregistered lease deed, admis- 4 


sibility of,to prove nature of possession. 
In a suit for declaration of title if itis definitely . 


found that the plaintiff is in possession, an unregister : 


ed lease deed may be admitted in evidence for the :, 
collateral purpose of explaining his possession. But. 
such a deed cannot be used to prove title. [p.94, 
col. 1 


Kuer v, Brij Bhikhan Ojha (2), referred to. 
Appeal against a decree 

Judge, Dhanbad, dated the 30th May, 1927. 
Mr. S. C. Mazumdar, for the Appellants., 
Messrs. A. B. Mukharji and Sarjoo 


. Prasad, for the Respondent. 


JUDGMENT .—In the Record of Rights.: 
which was preparted in 1924 under Ohap. XII 
Chota Nagpur Tenancy Act, for Radha- 
nagore village in ManbhumDistrict,plot. No. 
348 was recorded, after a dispute with Gaya- ' 


‘yam Mahto, as appertaining tothe ratyatt. 
‘holding of Banamali Bauri and his brother, 


In 1926 Gayaram inetituted a suit against 
the recorded tenants for declaration of - 
title to this land as a part of his raiyati - 
holding and ,for recovery of possession. 
The plaintiff produced -as his document 
of title an unregistered lease of 1892 
which the. Munsif of Dhanbad marked as - 
an exhibit, though he declined to look- 


-into it on the ground that it could not be 


used in evidence for want of registratian. 
The learned Munsif after considering the. 
evidence in the case dismissed the plain- 
tiff’s suit. The plaintiff's appeal was heard - 
by the Subordinate Judge of Dhanbad. 


The learned Subordinate Judge held that - . 


the unregistered lease was admissible in. 
evidence to explain the plaintiff's posses= 
sion; and he found thatthe document was - 
genuine and that the plaintiff had title to- 
the property which he claimed. Finding 


‘further that the plaintiff was in possession, 
‘he reversed the decision of the Munsif and. - 


decreed the plaintifi’s suit. The defendants ~ 


have come up in second appeal from that. , 


order. 
On behalf of the appellants Mr. S. O.- 


1) 
Dwarka Nath Saha v. Ledu Sikdar (1) and Janki : 


te 


of the Sub-. | 


i 


Mazumdar argues that the decision of the. . 


learned Subordinate Judge should. be re~, 


-garded as vitiated by the. fact that .it is 


based on the main on. inadmissible: “evi 


‘| 
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The final clause-of this -leasé is explained 
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` “dence, “The unregistered” lease whether it 


“was admissible or not for collateral purpose, 
‘was utilised by the learned Subordinate 
Judge as a document proving title; and Mr, 


to mean ‘that-when the land shall have been 
finally reclaimed a settlement of fair rent 
will be made from which the tenant will 


"n Mazumdar argues that it should be regard- be entitled to an abatement of six 
~ed, as excluded by sub els, (a) and (c), 8. 'annas-in the rupee. Now whether there is 
+49, Registration Act. He further argues a promise to lease or not, -this is actually a 
that the learned Subordinate Judge has . lease of land for the purpose.of reclamation, 
“not given sufficient attention to the fact and itis the document on which,the plaint- 
`- that the finally published Record of Rights iff bases his claim. Even in the case of f 
‘is in favour of the defendant, so that the : Dwarka Nath Saha v. Ledu Sikdar (1) the 
“onus lay on the plaintiff to prove his 


possession, pointing out that the learned 


lease gave title, held that since the plaint- 
iff, had title, his possession must be pre- 
sumed and that the onus was thus trans- 


' learned Judges remarked that if the unre- 


:  gistered amalnama had been produced: at 
Subordinate Judge, after finding that the . 


any time during the period of nine years for 


“which this tenant was actually - holding 


under its terms, it would. have been inad- 
missible for want of registration. .That 


ferred to the defendants to prove that the document was not at the time of the suita 
plaintiff had not been in possession within . lease creating an existing title, and it was 
twelve years of the suit. The learned treated as admissible to show the: nature of 

` Subordinate Judge -did actually: find that “the defendants’ possession, Mr. A. B. 
the plaintiff was in possession accepting the Mutkharji also cites the decision in Janki 
evidence of the plaintiff's witness; but-Mr. ' Kuer v. Birj Bhikhan Ojha (2) where Sir 
Mazumdar argues that the manner in which Dawson Miller remarked that there was 
thig- evidence has’ been discussed in the ample authority for the proposition that a 
© casé-indicates that ifthe learned Subordi- -document inadmissible for the purpose 
nate Judge had not been relying upon the mentioned ins. 49, Registration Act, may 

` ” unregistered lease, he would have attached nevertheless be admitted for-a collateral 
-no weight to.the plaintiff's evidence regard- purpose, as for example, to explain why a 

. -ing possession, donee under a deed imperfect through lack 
_ The first point for consideration is whe- of Tegistration .was in possession. - It 

’ ther this unregistered lease is a document . appears to: me to be. clear that the docu- 
. which under s. 17, Registration Act, must ‘meni on which the plaintiff relies in this 
-be - registered, Mr. B. Mukharji caseis a lease which required to be re- 
on behalf of ‘the: respondent: suggests that - gistered under s. 17, Registration Act. 
“the document should ‘be regarded not as -a : Though it is not registered, it might have 

` lease but ên under taking -to ‘give a. lease ` been received in evidence for purpose-other 
safter the. land” had been reclaimed, than those specified in 8. 49; but not as 
“similar to the amalnama which forms the : affecting any immoveable property men- 
“subject of discussion in Dwarkanath Shah tioned init or as evidence of a transaction 
`v, Ledu ‘Sikdar (1). The leasé is in the - affecting such property. ln other words 
sfollowing terms: - > -> - if it had first been definitely found that the 


< “This Nayabadi settlement is‘made in the 
` -following-way.* We are settling waste land 
_-named, Ghurnibera .Khudanala .in .our 
| Village Radhanagar-with Gayaram Mahto. 
And after taking Rs. 49 as salami-.we make 
‘settlement of the land described in the 
: following boundaries and within this boun- 
. ‘dary you will be able to prepare paddy 
lands after cutting. the high lands. Its 
annual rent will be Rs, : 4-8-0: and road cess 
4 annas 2 pies which you will pay-to us and 
“take receipt from us, ` When you -have pre- 
pared paddy lands six annas will be remitted 
and then i0:annas jama will be taken. 
“To this effect this deed of Nayabadi.:settle- 
ment is executed,” ` - 


5 


-s (1) 33.0;°502, i a ea 


1 


“the following terms; 


: plaintiff was in possession this unregistered 
‘lease might have been taken in evidence, 
‘not as proof of his title but for the collate- 
-ral purpose of explaining his present pos- 
- session. But this is not the manner in which 
‘the learned Subordinate Judge-has treated 
the document in this case. He first discus- 
"ses whether the document is genuine, -rely- 
: ing here as Mr. Mazumdar has . pointed out 
‘on other: inadmissible evidence. Having 
come to the conclusion that the. lease is a 
genuine document he expressés himself in 


‘I am-decidedly in -opinion that the 
‘hukumnama is a.genuine document and 


` «that .the „disputed land -along...with . other 


(2) 79 Ind. Cas, 26; -3:Pat, 349; (1924) Pat, 185; -5 P, 
LT, 541; A, ER. 1924 Pat, 64l- NG 
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lands were taken settlement of by the plain- thing in t 


tiff ag in his case, that is to say, plaintiff 
has satisfactorily proved his title regarding 
the disputed plot. The defendant, on the 
other hand, ia his evidence had to admit 
that he had no papers worth the name to 
' prove his title regarding the disputed plot. 
Plaintiffs title having been established 
his possession would be presumed as posses- 
sion follows title.” 

Thus this document is used in the clearest 
terms as a document proving title; and it 
is on the presumption which follows from 
the fact that title has been proved by this 
document tbat the learned Subordinate 

Judge bases his finding regarding posses- 
sion, ` It is indeed not possible to suggest 
that the learned Subordinate Judge, find- 
ing that the plaintiff was in possession, 
proceeded to examine the unregistered lease 
in order to find whether it explained his 
present possession or not As Mr. Mazum- 
dar points out, the entry in the Record of 
Rights was against the plaintiff, and until 
that was definitely rebutted by evidence, 
it must be presumed under 8. 84, Ohota 
Nagpur Tenancy Act, that the defendants 
were in possession. Regarding the oral 
evidence which wasadduced.by the plaint. 
iff on the subject of possession, the learned 
‘Subordinate Judge remarks that the evi- 
dence was not very satisfactory; but since 
the plaintiff has satisfactorily established 
- his title and the defendants having failed 
to prove their adverse possession, the evi- 
dence on the side of the plaintiff on the 
question of possession. must be accepted. 
It ia clear, therefore, that. the learned Subor- 
dinate Judge bases his finding regarding 
both title and possession on this unregis- 
tered lease which was inadmissible in evi- 
dence. Farther, in his discussion. of the 
question of whether the lease is a genuine 
document or not, the jearned Subordinate 
_ Judge treats as evidence statements made 
before an Assistant Settlement Officer by 
persons who are not parties or witnesses in 
the present case. The learned Subordinate 
Judge discovered the fact that these state- 
ments had been made from the judgment 
of the attestation officer which was filed in 
thie case; and he certainly erred in treating 
these statements as amounting to substan- 
tive evidence in the suit. 

. Mr. A. B. Mukharji-points out that under 
B. 167, Evidence Act, this decision should 
not be set aside on the ground that it is 
based on inadmissible evidence if there is 
evidence on-the record by which the deci- 
gion could be justified.- I-do-not. find any- 
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he learned Subordinate Judge's 
judgment which can be regarded as definite 
acceptance of evidenee if it is taken apart 
from the discussion of the unregistered 
lease and of the statements made by the 
landlords before the attestation officer, In- 
deed the decision is practically entirely 
based on the lease and on these statements. 
In the circumstances the decision of the 
learned Subordinate Judge must be set 
aside and the appeal will be remanded for- 
re-hearing :in accordance with law. Costs 
will abide the ultimate result of the case. 
A. Case remanded. 





PATNA HIGH COURT. 

APPRAL FROM APPELLATE DeogEE No. 718 

; of 1927. 
February 24, 1930. 
Present: —Mr. Jutice Ross and Mr, Justice 
Fazl Ali. 
KALI PRASAD SINGH—DEFENDANT— . 
APPELLANT 

l VETSUS 

FAUJDAR SINGH AND 0THEBS— PLAINTIRFS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908),s. I1—Rea 
judicata—Previous suit for redemption and mesne 
profits—Subsequent suit for mesne profits from date of 
suit to date of possession, whether maintain- 


able. 

In a redemption suit the plaintiffe claim- 
ed mesne profits. There was a decree for redemp- 
tion but the claim for mesne profits was held not to 
be established. Plaintiffs then instituted an- 
other suit claiming mesne profits from the date of 
the earliersuit until the date of possession and it 
was contended by the defendants that the subsequ- 
ent suit for mesne profits was not maintainable: 

Held, upon a construction of the judgments of 
both the Courts in the previous suit that the claim 
to future mesne profits had not been adjudicated 
upon and that the suit was, therefore, maintainable, 
[p- 95, col. 1.] 

Harnandan Rai v. Baliram Pandit (S.A. No. 53 of 
1927), followed. : 

Atmaram Bhaskar v, Parashram Balal (1), not fols 
lowed. 

Doraisami Aiyar |v, Subramania Atyar 
Bipul Behari Chakravarty v. Nikhil Chandra 
barty (3), followed. ; 

Appeal from a decision of the Subordi- 


nate Judge, Saran, dated the l5th of 
March, 1927, confirming that of the Munsif, 
Ohapra, dated the 28th of June, 1226. 

Messrs. B. N. Mitter and K. N. Moitra, 
for the Appellant. 


gai 


.. Mr. Nirsu Narain Singh, for the Re- 


spondents. f f 
i JUDGMENT. . 
- Ross,-J.--This is an appeal by the de 
a eee against a decreeof the Subordi- 
nate Judge of Saran confirming a decree 
of the Munsif of Chapra awarding the 
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'~respondents-mesne profits, It appears that 
. the plaintiffs thad brought a suit for re- 
_ demption in 1922 and in that: suit they had 
1 claimed mesne profits. There was a decree 
' for‘redemption, but the claim for mesne 
“ profits was held not to be established. The 
-plaintifs then brought the present suit 
' claiming mesne profits from the date of 
- the earlier suit until the date of possession 
- and this suit has been decreed. T 
: The question is whether the suit is 
| maintainable. This question has been an- 
i swered in the affirmative in Second Appeal 
“No. 53 of 1927, Harnandan Rai v. Baliram 
‘Prasad. . In that case there was a difference 


‘of Zopinion between my learned brother 


and Mr. Justice Das and the case was finally 
‘decided by Mr. Justice Wort who held, 
in agreement with my léarned brother, 
‘that such a suit was maintainable. It is 
‘sought to distinguish that decision from 
the present case inasmuch as in that case 
the question of mesne profits had been 


left open ; and it is said that in the’ 
present instance the question of mesne pro- ' 


fits had been decided against the plaintiffs. 
Now it is true that in the plaint in the 
original suit the plaintiff had claimed a 
specific sum of Rs. 905-3-0 as mesne profits 
from the date of the deposit of the amount 
of the mortgage until the date of suit to- 


gether with mesne profits tillthe date of 


recovery of possession, the estimate of which 
was to be given afterwards, and it is also 
true that by the decree both of the trial and 
of the Appellate Courts the claim for mesne 
profits was dismissed. It appears, however, 
from the judgments of both the Courts that 
“the Courts read the plaint asa claim for 
“Rs. 05 3-Ofor mesne profits unly, and the 
ground upon which the claim was dis- 


missed was not that the plaintiff was not 


entitled to mesne profits, but that he 
had not proved how much mesne profits 
he was entitled to. Now that ground 
could only relate to the mesne profits which 
had already accrued due on the date of suit, 
because for subsequent mesne profits no 
evidence at that stage could have been 
given. Consequently, cn the construction of 
the judgment of both the Courts and ofthe 
decrees it must be taken that the claim for 
future mesne profits had not been adjudi- 
cated upon and consequently, the case falls 
within the decision above referred to. The 
learned Advocate for the appellant relies 
upon the decision in Atmaram Bhaskar v. 
Parashram Balal (1). Now that case was 


{D 58 Ind. Cas, 419; 44 B. 954; 22° Bom, L, R, 982. 
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considered by my learned brother who pre- 
ferred to follow the decision in Doraisamt 
Aiyar v. Subramania Aiyar (2) and conge- 
quently it isnot open to this Oourt now to 
follow what was not followed then. I may 
mention that the same view has been taken 
recently in the Oaleutta High Court in 
Bipul Behari Chakravarty v. Nikhil Chandra 
Chakrabarty (3) by Dwarka Nath Mitter, J. 


. The appeal must, therefore, be dismissed. 


with costs, 
Fazl Ali, J.—I agree. 
B. K.P Appeal dismissed, 


(2) 42 Ind, Gas. 929; 41 M. 188; 32 M. L. T. 484: 33 
M. L. J.699: (1917) M. W. N_847; 6 L. W. 784 (F. BJ. 

(3) 124 Ind. Cas. 65; 33 O. W, N. 943; A. I R. 1929 
Cal. 566. 


PATNA HIGH COURT. 
ORIMINAL Revision No. 59 or 1929. 
February 27, 19298, 
Present:—Mr Justice Ross, 
SINGHESHWAR PRASAD—ParitionEE 
VETSUS 
ALI HASAN-— OpPPos11B PARTY, 

. Criminal Precedure Code (Act V of 1898), ss. 348 
(2),489—Charge of criminal misappropriation—Ap- 
plication to compound—Hercise of discretion 

Improper exercise—Interference in revision, 

The Secretary of a Co-operative Society was put 
up on his trialon a charge of criminal misappro- 
priation. The matter was subsequently settled out 
of Gourt and the parties applied for leave to com- 
promise. The Magistrate refused leave on the 
ground that the matter should not be hushed up as 
the petitioner was a clerkin the touwzi department: 
- Held, that there was no question of hushing up 
asthe accused had already been charged, that the 
accused was ẹ& Clerkin the touzi department had 
no bearing on the caseand the Magistrate did not 


_ exercise a proper discretion in refusing leave. 


The High Court has now power under al, .5 (a) 
of s. 345, Criminal Procedure Code, to allow cases to 
be compounded in revision. 

Messrs, S. P. Varma and Hareshwar 
‘Prasad Sinha, ior the Petitioner. 

The Government Pleader, forthe Crown, . 

JUDGMENT.—The petitioner was put 
on his trial on a charge of criminal mis- 
appropriation as Secretary ofthe Saidpur 
Coroperative Society in the district of 
Saran. With the permission of .the Board 
-of Directors: of the Co-operative Society a 
-petition was filed before the Magistrate 
‘saying thatthe matter had been’ satisfac- 
‘torily settled out of Court to the benefit of 
“both parties and, therefore, it was no longer 
néceseary in the interest of the co-operative 
Inovement to push on the matter any 
further; and it was decided-by the Central 
Co-operative Union Ltd., Ohapra, to ‘com- 
‘pound--the “matter and the parties -prayed 


x 
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„for leave to compromise the case. The 
7 + Magistrate refused leave thinking that he 
“would not be .justified in allowing acom- 
Promise and thus getting the matter 
; hushed up. But when thecase has once 
, been brought into Court andthe parties 
“have adjusted the matter between them- 
Selves, I-do not think it can be said that 
“this isa matter of hushingup the case. 
“The learned District Magistrate refused ‘to 
“withdraw the prosecution because the 
petitioner was a clerk in the touzi- depart- 
ment: and, ‘as -a ‘serious charge had been 
: «brought against bim,:he considered that “he 
ought: to. clear his character. ‘But this:is a 
‘ “matter which: is- altogether irrelevant to the 
‘present prosecution. 

I cannot see what bearing the fact that 
the petitioner is a clerk in the touzi 
department of the Collectorate has upon 
the question whether’ this ‘prosecution of 
the Secretary of a Co-operative Society 
should proceed or’not. The directors say 


that it is not'in the interest- of the co- `. 


operative movement that the prosecation 
should proceed. There may have been 
many reasons for this and it is by no means 
, xto be .inferred as a matter of course’ that 
the: accused ‘was: ‘guilty. The- offence~ is 
“compoundable with the leave of the Oourt 
„and, in.my opinion, this, is a casein which 
“the-discretion of the Court was not soundly 
‘exercised and leave. ought to‘ have been 
“given. The’ High - Court. : has power now 
“under cl.’5.(a),8. 345, Criminal: Procédure 
v “Oode; to. allow cases: “to be: compounded. ‘I 
E «would, therefore, allow: this: prosecution- to 
“pè compoundéd: and quash the proceedings. 
“The. petitioner is acquitted. 
A.. _ Proceedings: quashed, 


ie 





“PATNA HIGH'GOURT. .: 
© yQsgiminaL MISOELLANEOUS Oase No; 284 
oF 1929. .. ` i - 
May 10, 1929. 
Present:-—Mr. Justice Adami. 
‘SURAJ NARAYAN CHOUDHURY— 
Acousgp— PETITIONER 
versus 
_ EMPBROR—Obpposrrs-Parry. 

Criminal Procedure Code (Act V, of 1898), s. 526— 
' Penal Code oe XLV of 1860),ss. 828,448, 452—Chargz 
‘under ss. 828 , 448—Complaint disclosing offence whicù 
‘Magistrate could not adequately punish—Transfer to 
‘Magistrate with higher powers, 

A complaint was made against the petitioner to 
‘the effect that he had come with a mob of men to 
‘the house where the complainant held the village 

*“school,-had' entered the house, beaten the. eom- 
‘ -plainant with ‘the help of those who’ were with him -~ 
pnd turned him -out of the house There was also'an 


Allegation that the petitioner and his companions: 


_ that the offence disclosed was one under.s 


‘448 and 323 against the petitioner. 
‘then applied for a transfer of the case from 
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had taken-away certain properties of the complain- 
ant, Process was issued against the petitioner under 
es. 448 and 323 of the Penal Code and the case was 
transferred for trial to a Third Class Magistrate. 
The accused applied for transfer on ine greene 
Held, that there was ground for transferring the 


“case to a Magistrate with higher powers inasmuch 


as if the allegations of the complainant were true, 
amuch more serious offence had been committed 
than could properly be punished by a Magistrate of 
the Third Class. 

Mr. S. P. Varma for the Petitioner. 

The Assistant Government Advocate, for 
‘the Orown. 

JUDGMENT.—A 


complaint was 


‘made against the petitioner tothe effect 
‘that he had come with a mob of men to the 


house where the complainant ‘held the 
village school, had entered the house, 
beaten the complainant with the help of 
those who were with him and turned him 
out of the house. There is also an allega- 
tion that the petitioner and his companions 


‘had taken away certain properties of the 


complainant. Process was issued against 
the petitioner under ss. 448 and 323 and 
the case was transferred fortrial before Mr. 
‘A. Ahmad, a Magistrate of the Third Olass. 
After examining a certain number of 
witnesses, charges were drawn up under = 

8 


the Third Olass Magistrate to some Magis- 
trate with higher powers.: He made allega- 
tions that the Magistrate had shown bias 


'and also asserted that as the case was one 


which probably would give rise to a charge 


'under s. 452, the Magistrate with third 


"class powers was incompetent to try it |. 
__ The learned District Magistrate refused 
the ‘application for transfer on the ground 


‘that in his opinion it was only made for 


the purpose of prolonging the trial. Before 
‘me the only point taken by Mr. Varma: is 
‘that the case made out by the ‘prosecution 
is in fact a case which would justify a 
-charge -under s. 452 which a Magistrate | of 
-the Third Olass has no power to try. E 
-order a transfer of the case to a Magistrate 
‘with higher’ powers, not on the ground 
‘given’ by Mr. Varma but on the ground that 
if the allegations of the complainant are 
‘found to be true, a much more serious 
‘offence has been committed ‘than can ‘be 
properly punished bya Magistrate of the 
‘Third Class, - ; ; 

- Let. the case be transferred and let. the 
‘District Magistrate or Sub- Divisional Magis- 
-trate-make it over to a Magistrate with First 
‘Olass powers. 


+: Order accordingly, 


wee Se eth ee 
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BOMBAY HIGH COURT. 
SECOND O1vIL, APPEAL No. 380 oF 1926, 
October 3. 1928. 
Present:—Sir Amberson Marten, KT, 
Chief Justice, and Mr. Justice Murphy. 
Tas GUJHERAT GINNING AND Ss 
MANUFAOTURING Oo. Lro.— 
DgFENDANT—APPHLLANT 
_ __ versus 
\ Tes MOTIAL HIRABHAI SPINNING 
i AND MANUFAOTURING Oo, Lro 
; No. Z#— PLAINTIFF— RESPONDENT. 
. Easements Act (V of 1882), s. 60 (b)—Companies 
i managed by same agent—Construction of Railway sid- 
‘ing to one Company passing over another Company's 
_ lands—Implied license—Licensee constructing perma- 
inent works on licensee's own lands—License, whether 
revocable—Pleadings—Duty of Court in framing 
- issues where pleadings are imperfect. 7 
_ The plaintiff and the defendant Companies were 
‘under the management of the ‘same agents. The 
Managing agents applied‘to a Railway Gompany to 
construct a Railway siding adjacent to the Mills of 
the plaintiff and defendant Companies. The Railway 
Oompany accepted thé scheme and constructed a siding 
on the lands of the Companies. The rails leading to the 
plaintifi-Company’s Mill passed over the defendant- 
Oompany’s lands, The managing agents changed and 
disputes arose between the two Companies and the 
-plaintifi-Company sued the defendant-Company for 
an injunction restraining the latter from obstructing 
them in their use of the rails laid over the defend- 
ant-Company’s lands: 


| Held, (1) that upon the facts there was an implied’ . 


agreement between the two Mills, by which the de- 
‘fendant Mill gave the plaintiff-Mill a license to use 
the track traversing the defendant-Mill'’s ground, 
which belonged to that Mill, for access to the main 
pr of the siding on Railway premises; [p. 104, col. 
L 
(ii) that the license was irrevocable as the plaint- 
iff-Oompany had acted upon it and constructed works. 
of, a permanent character; [p.104, col. 2.] . 


x 


(iii) that the fact that the permanent works were | 


constructed on the plaintifi-Company's lands and 
not on the defendants’ did not entitle the defendant- 
Company to revoke the license; [p. 104,col. 2.] 
(iv) thatthe plaintif Company were entitled to ar- 
injunction but were liable to pay a reasonable pro- 
portion of the maintenance charges. [p. 101, col. 2.] 
. Though it is}a rule of pleading that a 
plaintiff must state his case, correctly, and should fail 
or! succeed according to his own allegations, yet 
: in the moffussil where pleadings are not always as 
skilfully drafted as they might be, it is also the 
duty of the Oourt to satisfy itself that the real differ-. 
ences between the parties are-properly brought out in 
- the issues, [p. 103, col. 2.] ` 4 
“Section 60 (b) of the Easements Act which provides 
that when a licensee has been allowed to put up 
. works of a permanent character his license cannot 
be revoked applies equally to permanent works execut- 
edon: the landof the licénsor or the licensee, provided 
that the licensee.-has-acted, upon the license in exe- 
cuting those works, `[p. 100, col. 1.j 


Second appeal from : the: décision of 
-the District Judge of Ahmedabad, in 
-Appeal No, 5:"of “1926,” veversing,. the 
decree passed by the Joint. Subordinate. 


7 1 


‘with the Railway siding of the B. 


Judge at-Ahmedabad, in Oivil Suit No. 
687 of 1923. . od 
Mr. G. N. Thaker (with him Mr. R. J: 
Thakor), for the Appellant. : , 
Messrs B. J. Desai. and H, C. Coyajee, 
(with him Mr. U.L. Shah), for the Respondent. 
j JUDGMENT. E 
Marten, C. J:—The parties here are 
two Mill Companies engaged in the cotton 
trade and owning adjoining properties. 
The dispute in the present case concerns 
the right, of the plaintiffs (the Motilal 
Hirabhai Spinning and Manufacturing Com- 
pany, Limited) to use a siding connecting 
B. & 0. I, 

Railway Company.. * * g | 
The plaintiffs’ case is that at all material 
dates the same persons were the agents of 
all these three Mill Companies, and that 
in the common interest the agents 
applied for and obtained the Railway 
siding in question; that the expenses not 


borne by the Railway ‘Company were. 


subsequently -divided between the three’ 


` Mills; and that thereafter for many years 


the plaintiff Oompany used. the siding. 


L. HLA. F. X. B; and that subsequentlyjbeing 
improperly obstructedin such user by the 
defendants, they have become entitled to 
an injunction to restrain such obstruc- 
tion. 


The defendants’ case is that at most this- 


user amounted to leave and license, and can 
be. revoked; and that in any event the 
claim: as put. forward in the plaint was 
based on an alleged. grant whereby ‘the 
plaintiffs were the. joint owners of the siding 
itself, and that claim-not being substantiai- 
ed.the suit-as:framed must fail, . : 
In the -trial Oourt the learned Judge 
accepted the:last. plea I have mentioned, and 


< 


although he found almosiall the other points- 


both of fact and-law in favour of the plaint- 


iffe, he dismissed the suit on the technical - 
ground as tothe deficiency in the -plead-. 


ings which I have mentioned. : 
On appeal, the- learned District Judge 
reversed the decision as regards the techni- 
cality, and in substance agreeing, with the 
trial Judge on the facts and the law subject 
to a variation as regards one small point, 
he allowed the appeal and granted the in- 
junction asked for. Pre Aga 
[His Lordship dealt with the facts and 
found against the defendants) objection on 


the pleadings. ] 


Now I come to the merits.. I have already’ 


pointed out that in the notice given by the 
defendants to revoke’ the license, they 
themselves recognised that up to that data 
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there had been aleave and license’ granted 
to the plaintiffs, Moreover, they repeat it 
in pars. 8 of the written statement where 
they plead: “Plaintiff Company and the 
Gujerat Spinning and Weaving Oom- 
pany make ‘use of the said siding be. 
longing to me defendant (the Gujerat 


‘Ginning Company, Ltd.) with leave and 


license of defendant Company.” 

Very well, that is what the defendants 
themselves plead. So it would seem that 
not much argument is necessary to estab- 
lish this at any rate that there isa license 
within the meaning of the Easements Act. 
Ido not propose to go into the details of 


. the Act again. We have already done that 


in our judgment in the first appeals. But 
8. 5z defines a license, and s. 54 provides 
that “the grant of a license may be express 
or implied from the conduct of the grantor, 
and an agreement which purports to create 
an easement, but is ineffectual for that.pur- 
pose, may operate to create a license.” 

The inference then which I would draw 
from the facts of thistcdse (including the 
conduct of these common agents) is that it 
was clearly intended that the plaintiff Gom- 
pany should have a license to use the siding 
for the purpose of running their own goods 
waggons to and from the Railway siding 
itself. Indeed, if they were not to get that 
liberty, it is difficult to seë why they ever 
allowed any rails to be constructed on their 
own land, and still more so why they were 
ever prepared to pay any part of the ex- 
penses of the siding. In my opinion their 


_ case is a strong one in this respect. 


. Then wé come to the question whether 
under s. 60.(6) of the Indian Easements Act 


<: the license is revocable, having regard to 


the works executed, and the expenses in- 
curred by the plaintiff company. Now it 
will be noticed that the section runs: “A 
license may be revoked by the grantor, 
unless ..(6) the licensee, acting upon the 
license, nas executeda work of a perma- 
nent character and incurred expenses in the 
execution.” Now here it is clear to my mind 
that the licensee has acted upon the license. 


. And in my judgment they have also execut- 


ed work of a permanent character and in- 
curred expenses in the execution. That 
work, I think, is the construction of this 
Railway siding on their own land, and on 
the land of the’defendant-Oompany, so far 
as their share is concerned. Similarly, they 
have incurred their share of the expenses in 
the execution of this work which is of a 
permanent character. 

As regards the bills that they paid in - 


1913, they were in proportion to the wholé 
expenses of constructing this siding. How 
the proportion was exactly arrived at I do 
not think is of great importance. But it. 
would appear that eventually the parties 
agreed to divide according to a certain 
number of feet and that the plaintiff Com- 
pany paid according to the proportion of 
the feet from A-B and H-D. So far as A- B 
is concerned, part of it was on their land, 
and part on the defendants’ Jand, and in 
this respect the finding of the lower Court 
‘to the contrary must be reversed. 

. And even if the intention was that they 
ehould merely pay for the siding on 
‘their own land, viz., H to D, Ido not think it 
makes any substantial difference. We are 
asked to hold that sub-s. (b) of s. 60 must 
be confined to the care where the licensee 
has executed the work on the land of the 
licensor. In other words, we should make 
the relevent sentence of the clause run: 
“Unless the licensee acting upon the license 


_ has executed on the land of the licensor a 


work of a permanent character.” Tomy 

mind it would be wrong of us to read those. 
words into the Act, I see no adequate reason 

why thatshould be done. 

lf the expectation has been created by 

licensor, I think, it makes little difference 

in principle whether the licensee, in reliance 

on such expectation has erected the building 

on his own land oron that of the licensor. 
Tn certain cases it may well be that the li- 
censee would be entirely defeated „in the 
object for which he has incurred- this par- 
ticular expense on the expectation held out 

by the licensor, if the licensor was allowed. 
to determine thé license. in question. For 


„instance, supposing here the plaintifs had 
‘put up a large godown in connection with 


this siding, it would be very harsh after the 
expenses had been incurred to say that the 
license to connect this siding with the Rail- 
way line should be cancelled, -because the. 
godown had been built on thelicensee’s own 
land and not just across the boundary on the 
land of the licensor, That, indeed, is the. 
view taken in certain English . authorities, 
to which I will refer. ii i 

I need not repeat what this Court has 
said in the first appeals as to the principle 
of equity laid down. in Ramsden v.. Dyson- 
(1). But in Plimmer v. Wellington Corpora- 
tion (2) thisequity was applied to a case 
between the Orown and the subject, where 
the subject had executed certain works on 

(1) (1866) 1 H. L, 129; 12 Jur. (xN. s.) 506; 14 W. R. 926° 


(2) (1884) 9 A. 0. 699; 53 L. J. P. O. 104: 51 L. TP. 475} 
94.J,P, 116, 
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the faith of a representation by Govern- 
ment, that if those works were executed, 
then a certain interest of a permanent 
nature would devolve on the subject, 
Accordingly, it was held thatin equity the 
subject having executed these works on the 
face of this representation was entitled to 
prevent the Government from acting. 
contrary to the expectation thus created. 

It will be seen that that was a case where 
the works were erected on the land of Gov- 
ernment; but in delivering the judgment of 
the Privy Council, Sir Arthur Hobhouse 
referred to a similar case where the works 
were executed on the land of the licensee. 
Thus at p. 714“ he says:— 

“The consequence is that Plimmer acquir- 
ed an indefinite, that is practically’ a per- 
.petual, right to the jetty for.the purposes of 
the original license, and ifthe ground was 
afterwards wanted for public purposes, it 
could only be taken from him by the logis- 
lature. An analogy to this process may be 
found in such cases as Winter v. Brockwell 
(3) and Liggins v. Inge (4). These cases 
show that where a landowner permits his 
neighbour to execute works on his (the 


neighbour's land), and the license is exe-. 


cuted, it cannot be revoked at will by the 
licensor. If indefinite in duration, it be- 
comes perpetual. 
that the same consequence must follow 
where the license is to execute works on 
the land of the licensor, and owing-to some 


supervening equity the license has become: 


irrevocable,” i 
Turning to Winter v. Brockwell (3) that 


.was a decision by Lord Ellenborough in- 


1807, where a parol license had been grant- 
ed to erect a sky light over the defendant's 
area, which impeded the light and air from 
coming to the plaintiffs dwelling house 
through a window. It was held that the 
license could not be recalled at pleasure 
after it had been executed at the defendant's 


expense; atleast not without tendering the- 


expenses he had been put to, and, therefore, 
no action would lie as for a private nuisance 
in stopping the light and air. 

In giving judgment on the motion for a 
new trial, the Ohief Justice said (p. 3107) 


“that the point was new to him when ıt- 
occurred at the trial; but he then thought 
it very unreasonable, that after a party nad” 
been led to incur expense in consequence oi: 


(3) (1807) 8 East 308; 103 E. R. 359; 9 R. R.454. 

(4) (1831) 7 Bing. 682; 5 Moo. & P. 712; 9 L. J. O. P. 
(0. 8.) 202; 131 E. R. 263; 33 R. R. 615. f 

*Page of (1854) 9 A, O.—[#a, 

{Page of (1807) 8 Hagt—|. 24 


Their Lordships think: 


99 
having obtained a license from another to 
do.an act,and that the license had been 

` acted upon, that other should be permitted 
to recall his license and treat the first as a 
trespasser for having done that very act. 
That he had afterwards looked into the 
books upon this point, and found himeelf 
justified by the case of Webb v, Paternoster 
(5) (best reported in Palmer 71, but reported 
also in other books), where Haughton, J. 
lays down the rule, that a license executed 
is not countermandable; but only when it is 
executory. And here the licence was exes 
cuted.” 

Then in the other case, Liggins v. Inge (4), 
the plaintiff's father, by an oral license, 
. permitted the defendants to lower the bank 
of a river, and make a weir above plaintiff's 
Mill, whereby less water than before flowed 
to plaintiff's mill. It was held that the plain- 
tiff could notsue defendants for continu- 
ing the weir. The judgment there was 
given by the Ohief Justice Tindal, and- 
though some of the learned Judge's obser-, 
vations as to the exact nature of a water 
flowing in a stream have not been approv- 
ed of in subsequent cases, this is how the 
learned Judge deals with the question we- 
have to consider, viz. (p. 693*):— 

“Or suppose A authorises B, by express 
licence, to build a house on Bs own land, 
close adjoining to some of the windows of A's. 
house, so as to intercept part of ‘the light; - 
could he afterwards compel B to pull the. 
house down again; simply by giving notice 
that he countermanded the license? Still, 
further, this’ is not a license to do acts 
which consist in repetition, as to walk ina 
park, to use a carriage way, to fish in the 
waters of another or the like: which license, 
if countermanded, the party is but in the. 
same situation as he. was beforeit was 
granted; but thisisa license to construct 
a work, which is attended with expense to. 
the party using the licence; so that, after. 
the same is countermanded, the~party to 
whom it was granted may sustain a heavy: 
loss. It isalicense to do something that, 
inits own nature, seems intended to be 
permanent and continuing. And it was the 
fault of the party himself, if he meant tore- | 
verse the power of revoking such a license 
after it was carried into effect, that he did 
not expressly reserve that right when he 
granted the licence, or limit it as to dura- 
tion, Indeed, the- person .who authorizes 

-the weir to be erected becomes, in some 
sense, a party to the actual erection of it- 

(5) (1620). Palmer 71; 81 E: R, 988. 7 

: TaPage of (1831) 7 Bingi-[Ed] 7 ~ za 
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and cannot ‘afterwards complain of the 
result of an act which he himself contribut- 


ed to effect. Upon principle, therefore, we - 


think the licensein the present case, after 
it was executed, was not countermandable 
by the person who gave it, and consequent- 
ly: that the present action cannot be main- 
tained. And, upon authority, this case 
‘appears to be already decided by that of 
Winter v. Brockwell (3) which rest: on ‘the 
judgment in Webb v, Paternoster (5). We 


see nó reason to doubt the authority of that: 


case, ‘gonfirmed, as itsince has been, by the 
case of Tayler y. Waters (6) in this Oourt, 
‘and recognised as law in the judgment of 
Mr. J: ustice-Bailey, in the case of Hewlins v. 
Shippam (7) in the Court of B. R.” 


Further the equity which was thus recog: ` 


nised in Plimmer v. Wellington Corporation 
(2) received: striking confirmation in our 
` own Court in Municipal Corporation of 
Bombay v. Secretary of State (8) which I 
have dealt with in. our judgment in- the 
first appeals. There, there was no definite 
agreement: which could-be enforced in the 


ordinary way in a Court of law. ` But it was, 
held that the equity in favour of the Muni-" 


cipality came into existence in 1866;. that 
it had not been established that it had since 
been lost; and: that under that equity the 


Municipality wasin effect entitled to call. 


on the Government to carry out the expec- 
tation which’ was created in the minds of 
the Municipality. when it gave up certain 
landon the‘ understanding that it was to 
réceive other land with power to built 
stablestheréon.. In the result, the Court 


directed a lease or leases to be granted by. 


Government, the: terms of which I have 
alluded to in the first appeals. 

. That, again, was a case of building on an- 
other man’s land. But it seems to me that 
fn principle the equity is really the same. 
Therefore, so far as English law is colicerned 
there is nothing which should cause us to 
limit s. 60, sub-s. (b), in the way which is 
Buggested by the defendants, On the con- 


trary, I think the correct view is to construe ` 


the clause as it stands and that doing eo it 
applies equally to permanent works execut- 
ed on the land of the licensor, or on the land 
ofthe licensee, provided the licensee has 
, acted upon the license in executing those 
works, Here I may observe that in India we 


Pes Mee 551; 7 Taunt, 374 18 R. R. 499; 


(ry (1896) 7 D. & R. 783; 5 B & 0O. 221; 4 L.J, (0.8): 
. B. 241; 31 R, R. 757; 108 _ E: R; 82. f : 
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are governed by the relevant Codes, and that 
accordingly we ought to decide precisely- 
in accordance with what is there laid down. 
English authorities may be useful when 
there is some doubt as to the construction 
of a particular provision in the Oode, or 
where it is not exhaustive. Thus, alterna- 


.tively, I think one may’ invoke here the. 


principle of equity laid down in Ramsden 
v. Dyson (1) and applied in Municipal Cor- 
poration of Bombay v. Secretary of State 
(8). But I do not think it is necessary to do 
so in the present case asthe Act is sufficient. 
At the same time I do not think that one 
is debarred from raising that particular 
equity merely because it is not asked for 
in so many terms in the pleadings in the 
Courts below. . It is.merely. legal inference 


- from certain- admitted facts. 


There is yet, one other way of putting 
the plaintiffs’ case, and that is as an ease- 
ment. The arrangement bètween, the p&r- 
ties, if it had been on clearly defined lines, 

might have involved in effect the grant of 
an easement, e.g,, if the defendants were 
entitled to use the branch running on the 
plaintiff's land. But. I feel considerable 
difficulty, about that in the present case_as 
in the firat appeals, because 1 am.unable to- 
say that there was here such a definite agree- 
ment that one could obtain specific perform- 
ance of if. or even damages for breach of- 
contract. Limitation, however, does not 
apply here, because sufficient time has not: 
elapsed. Therefore, though itis unneces- 
ary for me to hold definitely that the plaint- - 
ifs claim,cannot,be,based.on easement, I 
prefer to ‘pase my. decision , in their favour 
on that of license. In saying this I appre- 
ciate, of course, that under the definition of- 
license i in s. 52, the right conferred does not - 
amount to an ‘easement, or to an interest in 
the property. But the. matter. is.put in this 
way. Ifitis an easement, cadit questio, 
If it is not an easement, then it is a. license, 
and to arrive at the terms of the license, one 
may turn to s, 54, and imply them. from thé 
conduct of the alleged grantor.. < 

Before passing on, I should refer to the 
judgment of that great lawyer Mr. Justice 
Stirling in Aldin v. Latimer Clark, Muir- 
head & Co. (9) That was a case where a lessee 
had put certain ventilators into his property. 
with the consent of the lessor. The lessor 
got no ‘consideration for it; and afterwards 
erected certain buildings which obstructed 
the ventilators, It.was there, held that_the 
license was revocable, and, ab ‘reasonable. F 


36) nie ).2 Oh. 427 at p448; 63 L, J. Ch, 601;" 8: R 
1 L, T, 119; 42 W, Rijk 2 
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notice had not been given, the tenant, was 
entitled to an inquiry as to damages. Mr. 
Justice Stirling sets out his reasons for 
distinguishing that case from Winter v. 
Brockwell (3). And on the facts, I think 
there is a substantial difference between 
that case and the one we have got here; 
and’ that in- any event the principle of 
equity laid down in Ramsden v. Dyson (1) 
and Plimmer v. Wellington Corporation 
(2), which was applied in our own Court in 
Municipal Corporation of Bombay v. Secre- 
tary of State (8), is the one more applicable 
to the facts of this particular case, 

There were twoother authorities which I 
should also note in passing. Bhagwan Sahai 
y. Narsingh Sahai (10) was cited to us to 
show that in India the grant of an easement 
does not require registration, not being a 
transfer of ownership as contemplated by 
8.54 of the Transfer of Property Act. In 
another case of Sital Chandra Chowdhury 
v. Allan J. Dellanney (11) it was held that 
the Tranfer of Property Act had no applica- 
tion to the creation of an easement; that no 
writing was necessary for the imposition of 
an easement before the Transfer of Pro- 
perty Act was passed; and that ss. 54 and 123: 
of that Aet did not change the pre-existing 
law regarding the easements so as to require 
a writing for their creation or imposition 
where no writing was previously necessary. 
But the defendants have pointed out to us 
that the Easements Act has not yet been 
applied to Calcutta, . i 
. There was one other way in which the 
‘case was argued before us, viz., that there 
was a grant here by the defendants to the 
plaintiffs, but that” argument does not 
appeal to me, If, for instance, it involves 
‘any application of the doctrine of a lost 
grant or anything of that sort, then, having 
regard to the comparatively recent dates 
of the material avents, the present can hard- 
ly be one where any.lost grant ought to be 
presumed. 


_. Moreover, as has already been brought 
out, the whole trouble has arisen in this 
case, because thesecommon agents chose to 
look upon themselves as if they were the 
proprietors of the three limited liability 
Companies, and had all the- powers of the 
directors. Inthe other appeals it was clear 
that the directors had never been formally 
consulted, so far asthe evidence in the case 
went. In the present case thereis nothing | 
to show that the directors formally passed 


H 


-+(10) 3 Ind. Oas. 615; 31 A. 612; 6 A, L. J, 871, 
“UN 34 Ind. Oas. 450;'20-0. W. N. 158, -7 


‘that as regards the. past charges, 


any resolution on the subject. That again 
is a matter one must take into consideration 
in weighing what one ought to infer from 
the'conduct of the parties. One must also 
consider this. I thinkit must be taken to 
have been within thé knowledge of the legal 
entity, and its directors and share-holders, 
that these sidings were created, and that 
they were in existence on its property, and 
that they were being actively used by all 
the three Companies. Indeed ifthe agents 
had only gone on to provide for a reason- 
able agreement between the parties on de- . 
finite lines we should have been saved these 
lengthy discussions in this case as well as 
in the other appeals. Í wa 1 
Now this brings me to, I think, .th6 
last point in the case, The, learned 
District Judge granted simpliciter an 
injunction against. the defendants from 
obstructing the plaintifis’ user., That 
indeed was the only relief originally 
‘asked in the case, barring the claim for 
further and other relief. : But. it- seems 
to me that this form of order is. not altoge- 
ther fair to the defendants—amere perpetual 
injunction without anything more. For 
one thing it is ‘clear that there are mainten- 
ance charges payable to the Railway Com- 
pany which hitherto the defendants. have 
borne, and to which the plaintiffs -ought to 
have but have not contributed, just as in 


. the other case the defendants ought to have 


butin fact have not paid any rent fora 
large number of years, I think, therefore, 
that a condition for granting this injunc- 
tion (which is an equitable relief) must.be 
imposed, viz., that ths plaintiffs should -pay 
‘a reasonable proportion of the, maintenance 
charges in the past and in the future; and ` 
their 
proportion should be calculated down to the 
date of thisjudgment, and the precise figure 
should be inserted in the judgment. | 


‘Another point to be provided for is this. ` 
The defendants have rasied the contention , 
that they are entitled at any time to give 
up this siding altogether, and that. -in that 
case the plaintiffs would have no rights. I 
do not agree with that argument:: I think 
the proper course is to provide that this 
license shall enure during the duration of 
the license from the Railway Company, and 
of any extension thereby granted by the 
Railway Company, and that there should be 
a covenant by the defendants to do all acts 


ànd things reasonably necessary to preserva 
that license, and that-in default the plaintiffg 
‘ara to be entitled todo so, 
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| There may be other provisions for the 
reasonable protection of either party. As 
to the form these provisions should take, it 
has been suggested to us that they might be 
‘inserted as provisos or conditions attached 
to the injunction, But I think it is preferable 
that there should be a formal agreement 
embodying the terms of this license as 
‘between the plaintiffs and the defendants, 
and that there should be a condition attach- 
ed to the granting of the injunction that 
‘the plaintiffs are willing to executeit. That 
agreement would be on the lines I have 
_slready indicated, but the precise terms will 
‘be settled by the Court in case the parties 
‘differ. If,on the other hand, the defendants 
‘declined to enter into any such agree- 
‘ment, then it may be that injunction will 
go simpliciter. i 
As regard costs, the appellants substan- 
-tially failed in this case: I think, therefore, 
“that, subject to the above variations, the 
-appeal should be dismissed with costs. But 
“ib will be for the consideration of the parties 
‘whether it will be necessary to send this 
‘ease back to the lower Oourt, or to a Com- 
| missioner to determine certain points, e.g., 
‘what would be a fair and. reasonable way 
leave rent. I may, however, express the 
‘hope, as Sir Lawrence Jenkins expressed it 
‘in Municipal Corporation of Bombay v. Sec- 
retary of State (8), that the parties will 
be reasonable enough to agree'on the terms 
‘of the document in question. They already 
‘have to agree, if they can on the terms of 
. lease to be executed in the otherappeals, and 
though I recognise we have very different 
‘parties from the public bodies before the 
Court in Municipal Corporation of Bombay 
v. Secretary of State (8), I still have hopes 
that.reason may eventually resume its way, 
and that these parties will realise that they 
have occupied their full share of the time of 


. this Court over their litigation, and that in 


their own interest it would be a fortunate 
thing if they can agree to what are after all 
comparatively simple matters to agree on, 
provided only you have reasonably minded 
men to deal with. as 

. Murphy, J.—In 1903 the-B.B.& 0. I. 
Railway were requested: by the Agent of the 
Gujerat Ginning Mill to give that company 
and two others, one of them being the plaint- 
iffs in this case, and the third a company 
which is not a party to this suit, a private 
siding adjacent to the three Mills, which are 
situated close together, At this time, all 
three Mills were managed by the same firm 
of agents, and though their agent, the late 
Seth Mansykhbhai-Bhagubhai, wrote in. hig 


character.of agent to the defendant com- 


pany, he stated that the siding was required 
for all three Mille. There was some corres- 
pondence, and in the end the scheme was 


_accepted by the Railway Company and com- 
‘pleted in 1909. It consisted of a siding 
_made by the Railway on its.own land, and 


branches from this siding leading to con- 
venient places in each of the three Mills. 
The defendants accepted the condition im- 
posed by the Railway in its Memo. Ex. 
79 in the case, but a more formal agreement, 
which was contemplated in that document, 
is notin evidence. Though this work was 
carried out and put into use, no written 
agreements were executed, nor were any 
financial adjustments made as between the 
Railway and the three Mills inter se, at the 
time. 

In 1913 when the three Mills still had the 
same agent, a demand for some sums due 
for the siding seems to have been made by 
the Railway, and the common agent then 
determined that an apportionment of the 
costs of the. siding and its branches should 
be made between the Mills in the ratio of 
the respective lengths of line in the pre- 
mises of each of them. The apportionment 
was accepted by the other two Mills,and 
adjustments were madein their books. The 
whole of these transactions are shown in 
what is called the siding account, which was 


kept by the defendant-Mill. It was after 


this that there were changes in the manage- 
ment, and the agents of the Gujerat and 
Motilal Hirabhai Mills having fallen out, a 
dispute as to this matter, amongst others, 
broke out. The defendant-Mill’s contention 
was that since the permanent way leading 
from the premises of the Motilal Hirabhai 
Mill crossed the land of the Gujerat Gin- 
ning Mill, the latter Mill’s management was 
entitled, if so minded, to prevent the Motilal 
Mill from passing its goods and obtaining 
its supplies across their premises. Oorres- 
pondence in this sense, which is contained 
in Exs, 12 to 15, passed between the two 
Mill agents in March, 1923, and June of the 
same year. The defendant-Mill seems after 
this to have blocked up a part of the line in - 
their premises apparently by taking up some 
of the permanent way. : 
In November of the same year, 1. e., 1923, 
the plantiff-Mili filed the suit out of which 
this second appeal comes. The trialin the 
original Court was not a particularly good 
one, for the pleadings were defective, and 
the suit was handled-by three different 
Judges. Ata late stage, after arguments, 
the Judge then in charge framed some fresh - 


i 
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_ssues, and called for some more evidence to 
be taken, but did not decide the case, which 
was concluded by his successor, who was of 
opinion that the crucial issue framed by Mr. 
Pathak did not arise and he did not record a 
finding on it. He found most of the issues 
in favour of the plaintiff-Mill, but ultimately 
decided the case’ against it, really on a 
technical ground arising out of defects in 
the pleadings. ' 
' On appeal, the learned District Judge 
craversed this decree, and gave the plaintiff- 
Mill aninjunction restraining the defendant- 
Mill from interfering with plaintiff's access 
to the main siding. tag’ 
_. The facts sre all really admitted, and the 
only point in dispute, viz., the length of line 
‘for which the plaintiff-Mill was billed and 
- paid for has now been settled. In fact, the 
plaintiff Mill paid for slightly more than it 
should have, but I think the fact is not 
really decisive of anything in thə case. The 
real issue is the one not found on by the 
original Court, and which was subsequently 
issue No. 1 in the District Court. 
issue was :—‘Does the appellant-Mill possess 
the right to usé that part of the siding 
which lies on the respondent company’s 
land ?” This issue was found affirmatively 
by the learned District Judge. To answer 
it, it is necessary to consider the facts and 
probabilities, so‘as to determine the character 
of the plaintifi-Mili’s rights, if any. : 
As already stated, at all material times the 
two contending Mills had the same manag- 
ing agents. The real manager, from 1903; 
onwards, was the late Seth Mansukhbhai, 
and itis to him that the idea of obtaining 
this siding for the three Mills occurred, and 
since the question of whether a siding was 


worth while making or not, from a traffic” 


point of view, arose, the number of Mills 
which could use it was an important one. 
The agent should, of course, have made three 
separate, or at least a joint application to 
the Railway Authorities explaining that all 
three Mills required a siding, that each was 
ready to abide by the Railway’s conditions, 
and that each was prepared to give the other 
such facilities as were necessary for the 
success of the scheme. But unfortunately 
this was not done. The agent made a 
single application, and merely named the 
other two Mills as ones which were to use 
the siding ; and even when the siding was 
built, he neither made proper financial 
arrangements between them nor had re- 
ciprocal agreementa as to the manner in 
which it should be used, drawn up. The 
result’ is that, ostensibly at. any’ rate,.the 


This ` 


application was made, and the siding given 
to the defendant-Mill. 
What rights then did the plaintiff-Mill 
acquire? Its name had been mentioned in 
the application, and most probably the fact 
that if was to use the siding helped to 
obtain it, or at least this must have been & 
favourable factor when the application was 
considered by the Railway Administration. 
The plaintiff-Mill also laid down lines to 
connect with those in the defendant-Mill’s 
land, and as has been pointed out by Mr. 
Desai, it was probably also intended to use 
the plaintiff-Mill’s lines to reach the other 
part of the defendant Mill’s premises— 
though whether this was ever actually done, 
or not, isnot shown in the evidence. The 


“ plaintifi-Mill also. presumably made some 


other necessary arrangements to obtain its 


. supplies, and to send its bulky goods over 


the siding. Do these facts give it any rights 
over the portion of the line on the defen- 
dant-Mills’ land, and, if so, of what kind are 
they ? 

Mr. Thakor’s main contention has been on 
the pleadings. It isa fact that the plaintiff 
firm was so ill-advised as to base its claim, 


owhich is not very clearly stated in the 


plaint, in Ex, 28, a reply to Ex. 34, in 
which it was asked specifically to state its 
legal position, on the right of joint owner- 
ship; and it was on this ground as stated in 
para. 45 of the original Oourt’s judgment 
that the suit was decided against it. The 
learned District Judge has brushed aside 
this technical view, He says that it is 
clearly stated in the plaint that the land 
belongs to the defendant-company, and that 
it was the original Oourt’s duty to find what 
the correct expression or legal label for the 
bundle of rights the plaintifi-company had 
claimed was, and to give relief, if necessary, 

on that basis. 

-~ In fact this was clearly the view adopted. 
by Mr.-Pathak, when the case came into his 

hands, and it was the object with which he, 

very properly, framed issue No. 4; and re- 

opened the trial. It is true that it is a rule of 
pleading that a plaintiff must state his case, 

correctly, and should fail ‘or succeedjaccording 
to his own allegations. But in-the Mofussil 

where pleadings are not always as skilfully 

drated as they might be, itjis also the duty of 

the Court tosatisfy itself thatthereal diferen- 

ces between parties are properly brought 

out-in. the issues and the Civil Procedure 

Oode contains several. provisions enabling 

the Courts to fdo this, of ‘which O. XIV, 

T. 5, the authority under which Mr, Pathak 


‘acted, is one and-it was.within-the power-of 
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. the trial Judge to have done this, instead 
of deciding the suit on a technical point as 
the did. I agree with the learned District 
Judge on this point. | ae ; 

- The next- consideration is the real 
character of the bundle of rights which the 
Plaintiff-Mill claims in this connection. 
There is no question of a sale, or of a lease, 
or of the acquisition of a joint interest in 
-the whole siding, and the-point hingeson 
whether there was an agreement to give an 
easement, or to give a license. Mr, Desai for 

_ the plaintiffs has suggested that the facta 
fall withins.4 of the Easements Act, and 
that the Transfer of Property Act isnot 
applicable, since it does not deal with the 
‘ereation of an easement, and that it is not 
really a case for equitable relief. B 
_ Ona review of the facts Í think that we 

-must assume that there was an implied 
agreement between the two Mille, by which 
the defendant Mill gave the plaintiff-Mill 

. & license to use the track traversing the 
defendants-Mill’s ground, which belonged 

. to that Mill, for access to the main part’ 

-of the siding on Railway premises. 

._ This conclusion, I feel, follows inevitably 

from the facts. When the scheme for a 

private siding was started, as has been 


insisted on by Mr. Desai, what must have, 


been in the agents’ mind was the scheme 
as a whole, by which all three Mills, were 
to have the projected convenience, for any 
other object would have been absurd and 
wasteful. It follows. that the necessary 
implications of such a scheme must be taken 
into account. The siding was to be used 
for all three Mills, and from the map it is 
clear that the -plaintiff-Mill fhad to have 
some right of way over the defendant-Mills’ - 
rails, for otherwise it could not 
easily reach the main siding. There must 
_also have been some idea of permanency 
‘about the arrangement, for if the plaintiff- 
Mill’s license was to be at the mercy of 
defendants’ Mill, it was not worth while 
laying down a Railway line in its premises 
and erecting the other necessary works, 
Similarly, from the Railway point of view, 
‘the inclusion of the other Mills in the 
scheme would be a factor weighing with 
the administration when 
«whether 
‘not. Dae oes 

` The subsequent conduct of the parties 
is also consistent with this view, though 
very unbusinesslike. It appears that in 
spite of the careful -conditions in the. 
memo..of agreement, Ex. 79, no bills were 


to give a. private siding | or. 


- gent for some years, but ‘ultimately, -as.I 


considering | 
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have already stated they were received and 
apportioned between the three- Mills in 
1913, a separate “Khata” of the siding 
account having been kept by the defendant- 
Mill. | 

Mr. Thakor has emphasized -the fact that 


the line.his clients have obstructed was on 


their land, that his clients’ have so far 
paid nearly ali the charges for the siding, 
and that the plaintiff-Mill company, apart 
from the payment in 1913, has contributed 


-nothing to the cost of the main siding. But 


it appears, here again, that no bills have 
been presented, why is not clear. The 
point might have been a good one had the 
plaintiff-Mill refused to pay its quota, but 
this was not the case. 

A license is defined ins, 52 of the Ease- 
ments Act, and s. 53 provides the manner 
in which it may be given. The right 


claimed by the plaintiff firm, though of the. 


nature of an easement, does not, in my 
opinion, amount to one, and falls, therefore, 
within the definition of a license. Its 
origin may also be traced. back to an 
implied agreement as in this case, which is, 
therefore, I think, covered by these two 
sections. i 

There remains the question of whether, 
this being a license enjoyed by the plaintiff- 
company, it is susceptible of being revoked. 
The relevant section is 60 (b) of the same 
Act, which lays down what is, in ultimate 
analysis, the equitable principle that, 


where a licensee has been allowed to put: 
_up permanent structures, his license cannot 


be revoked by the licensor. In this case 
the permanent ‘structures 


lengths of Railway lines intended, as far 


as the evidence discloses, to be of a per- 


manent character within the licensee's 
limits. I think this last fact is not a bar 
to the application of the section, for, it 
contains no saving limiting that application 
to the case of permanent structures erected 


on the strength of a license on the licensor's ` 


own property, as it would have, had it been 
intended to confine it to that case, and to 
exclude 
one. 

I, therefore; think that the section applies, 
that the license in this case cannot be 
revoked, and that the District Court's 
decree is proper,. except 


injunction. It is evident that it is only 


fair that the injunction should be coupled - 
with. conditions to which the plaintifi-com- `. 
haye an opportunity of: 


pany -should 
agreeing, 


are certain - 


such cases as the present. 


in so far . 
as it has granted a bare and unqualified - 
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I, therefore, agree in the order which has 


been proposed in His Lordship the ‘Chief . 


Justice's judgment, 


Per Curiam,—Vary the order of the. 


‘ower Appellate Court by directing ‘that if 
the appellants so desire, respondents are to 
enter into an agreement: with the appellants 
conferring the right on the respondents 
during the continuance of the Railway 
Company’s license or any extension thereof 
to use the suit siding in common with the 
appellants and all other persons, if any, 
having from time to time the like right, 
but subject to the imposition of a way 
‘leave rent and the payment of a proper 
proportion of the Railway meintenance 


charges and the expenses of maintaining - 


the siding including the’ Railway clerk. 
Above proportion to be the same proportion 
as that paid to the defendants in 1913 by 
the plaintifis. 
in the order. 


and things necessary fo preserve the 


Railway license and in default the plaintiffs - 
to be at liberty to do so, Power: to the 
defendants to determine on non-payment ` 
of way leave rent etc for three months . 
Agree- . 


aiter written notice of demand. 
ment to date from completion of’siding 
in or after July, 1909. 
be ascertained. Amount of way 
rent to be calculated on approximate rent- 
al value of the land thus occupied, but to 
be confined to the plaintiffs above propor- 
tion of same, subject to above, appeal 
- dismissed with costs. 
not desire above agreement then appeal to 
be dismissed simpliciter with costs, 
down both sets of cases'on Tuesday, October 
9, for consideration of the terms of the 
above agreement and of the lease in the 
other appeals. 
A. ‘Decree-varied, ° 


BOMBAY HIGH COURT. 
Sxoonp Civie APPEAL No. 419 oF 1927. 
September 5, 1929. 

Present :—Mr. Justice Madgavkar. 
RAVISHANKAR CHHAGANLAL— 
PrLaInTifF—APPELLANT 
versus 
Tus DOHAD MUNIOIPALITY— 
DEFENDANT—RESPONDANT. 


Bombay District Municipal Act (III of 1901), s. 106: 


(8)—Construction of privy with permission—Power of 
Municipality to alter direction of doors. 
Under the Bombay District Municipal -Act, a-Muni- 


` cipality has power to -require aa: owner or occupier: - 


RAVISHANKAR OBBAGANLAL V.“ DOHAD: MUNICIPALITY. 
to to whom it has granted permission for theconstruction _ 


Amount to date to be fixed ' 
Defendants to do all acts - 


Exact date to. 
leave | 


If the appellants do . 
Bet ~ 


. Municipality agreed and required © 


. necessary ander the seéction. 
to the Courts to consider whether the trap-- 


105 


of-a-privy: with a trap-door opening to a certain “ 


direction, to alter it to another direction. 


Second appeal from a decision of the 


District Judge, Broach and Panch: Mahals, 
in Appeal No. 108 of 1925, reversing a 


decree passed by the Subordinate J udge at — 


Dohad, in Civil Buit No. 7 of 1925. 

Mr. R.W. Désdi, for the Appellant.’ 

Mr. M.H. Mehta, ‘for the Respondent. 

J UDGMENT.—The plaintiff- appellant 
obtained permission from the defendant-re- 
spondent, the Dohad Municipality,in March, 
1924, to erect his privy,- and in August 
to use it. In September he paid the tax and 


in October he opened a trap-door, shown in . 


the-plan (Ex, 28) to the ‘south, according to 
the original permission of ‘the Managing 
Oommittée. 
plaint of the’ appellant's ‘neighbour the Muni- 
cipaälity , ofdéred him to'alter it to the east, 
The’ appellant objected and filed, the suit, 


In Ocfobèr, 1924, on the com- ` 


The quéstion bétwéén the ‘parties was; . 


whether having putin the trap- -door to ‘the: 


privy to the south with the permission of. 


the Managing Oonimittese, it was open tothe: 


Municipality to order him to alter it- to thè 


east. The trial Oourt Held thatit had ‘not 
the power. The lower Appellate Court held 
that it had. The plaintiff ‘appeals, 


Various séctions‘such ‘as .26,-36 ‘ds -well ‘as is 
the general law, of principal and agent äs. 


applied to the Municipality and-the-Manag- 


ing Comniittee are relied. upon for the appel--' 


lant. 
is not as to these general powers, the law 


as.to” which has-been settled by Mulji Tribho- 


von Sevak v. Dakér Municipality (1), in 
which the previous decisions „have been 


Ley a. 


The question inthis case, however, | 


in appeal is, whether the respondent Miuni-. - 
cipality possesses that {power under 6, -106 ' 


(3) of the Bombay District Municipal Act, 
Under that clause “the ‘Municipality, may. 
by written notice requirethe owner or oĉ- 


eupier...to alter as they may. ‘direct.‘any ` 


privy door or trap- -door which opeis., on . to 
any street, and which they deem to ba-a, 
nuisance.’ 


months deemed it, to be a nuisaxce, -the, 
him to, 
alter it, 
south but that south is also in the street as 
is clear from, the plan. Nothing more is’ 
It is not open 


door a8-now Ordered to open on to the -east. 


The present trap- -door opens.to the. 


In the present case, the Appel- - 
lant’s néighbour after an experience ‘oftwo : 


will not also be even a greater nuisance t02. 


(1) 69 Ind. Gas. 19; 24 Bom. L. R. 176; 465. 663; AK i 


I, R, 1922. Bom. 247 ©. B.) - 


ti 


? 
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the passers-by. Iagree with the lower Ap- 
pellate Court that the respondent had the 


power. >- | ; 
. The appeal is dismissed with costs. 
a: Appeal dismissed. 


—_ 


BOMBAY HIGH COURT. 
ORILMINAL REFERENGE No. 74 oF 1929. 
September 4, 1929. 

Present: —Mr. Justice Patkar and Mr. 
Justice Wild. 
BMPEROR—ProsEcetTor 
versus 
ISMAIL HIRJI—Accusno. 

Bombay Prevention of Gambling Act (IV of 1887), 

ss, 4 (8) (0), 5, 6B—Criminal Procedure Code (Act V of 
1898), ss. 4 (1) (£) (g), 65, 190 (b)—Offence under s. b, 
Bombay Prevention of Gambling Act, whether nen-cog- 
nisable—Commissioner’s power to arrest without war- 
rant—Power to ask subordinates to arrest in his pre- 
sence—Power to administer oath on complainant— 
Complaint by person not aggrieved, validity of —‘ Place’, 
meaning of—Passage between two rows of buildings, 
whether ‘place’—Betting on horse race Adjournment 
of race-—Betting, whether punishable, 
Offences punishable under s. 4 of the Bombay 
Prevention of Gambling Act of 1887, as modified 
up to date, are cognizable offences in all cases. [p. 
106, col. 2. 

hal Fernad (1) and Emperor v. Abasbhat 
Aadulhussein (3), followed. h ; 

A person who is authorized to issue a warrant 
under 8.6 of the Bombay Prevention of Gambling 
‘Act could himself arrest without a warrant. [p. 
107,col 1; p. 110, col. 2.] me 
* Any person, having knowledge of the commission 
of an offence, may setthe law in motion by a com- 
plaint, even though he isnot personally interested 
or affected by the offence. [p. 108, col. 1.] 

' Inre Ganesh Narayan Sathe (7), followed. 

The Commissioner of Police is competent toad- 
minister an oath to a complainant under s 6 of the 
Bombay Prevention of Gambling Act. [bid] 

Tribhovan Motiram v. Emperor (6), referred to. 
` It is forthe Magistrate to consider cn the evidence 
in each case whether an area where betting is carried 
on is ‘a place’ within the meaning of the Bombay 
Prevention of Gambling Act. [p. 108, col. 2.) 

Where the buildings in a compound were situated 
on either side of two passages which met each 
other at right angles and the gates of the entrances 
to the passages were closed at night time and the 

ublic in general had no access to the passages, and 
potting was carried on in one ofthe passages: 

Held, thatthe passage was ‘a place’ within the 
meaning of the Bombay Prevention of Gambling Act. 

Ne the Commissioner of Police went with his 
subordinates to arrest several persons and one of 
his subordinates arrested the accused under the 
authority of the Commissioner and inhis presence 
though not within his view : | 

| Held, that the arrest could not be held to be illegal 
merely because the arrest was not made by the Com- 
missioner personally or within his view.[p. 109, col. I.] 

Where a bet is entered into with regard to’ a 
horse race tobe runon a certain date, the agreement 
to bet would be a wager and would amount toan 
offence under s. 5 of the Bombay Preven tion of 
Gambling Act even though therace is postponed to 
another date. [p. 109, col. 2] _ ee 
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Criminal reference made by the Pre- 
sidency Magistrate, 2nd Court, Bombay. 

Mr. P. B. Shingne, Government Pleader, 
for the Orown. 

Mr. Velinker (with him Mr. W. B, Pradhan), 
for the Accused. 
JUDGMENT. 

Patkar, J.—In this case the Presidency 
Magistrate, Second Court, Bombay, has 
made a reference, under £, 432 of the Crimi- 
nal Procedure Code, submitting for decision 
certain points of law arising in a case 
pending before him. 

One Ibrahim Ismail made a complaint on 
cath on September 27, 1928, before the 
Commissioner of Police, Bombay. Instead ` 
of issuing a special warrantunders 6 of the 
Bombay Prevention of Gambling Act, 1887, 
he personally raided the premices in company 
with other Police-Officers. The Oommis- 
sioner entered the main entrance and Sub- 
Inspector Salaskar entered the side gate 
and arrested accused Nos, 2 and 3. Police 
Constable No. 714-0. T, arrested accused 
No. 4, R.B. Sabaji arrested accused No. 1 
and Inspector Achrekar and MHavaldar 
932—K_ arrested accused Nos. 5, 6 and 8, 
Accused No. 7 was arrested by another 
Policeman. Panchnamas were made ofthe: 
articles found in the passage and on the 
person of the accused. Twent-;seven slips 
were found in the passage, bearing the 
names of the horses, the amount of bet, win 
or place, and single or double. The punters 
got receipts for the payments to the book- 
makers in the form of printed cart chits 
with numbers thereon which were inserted 
in the slips for identification. Three cart 
chits were found in the passage, and four 
cart chit books were also found in the 
passages. Ourrency notes of the value of 
Rs. 145 and a money-bag dropped by 
accused No. 3 were found in the passege. 


Thelearned Magistrate instead of making 
a reference to this Court ought to have 
decided the points involved in this case 
leaving the parties aggrieved to approach 
this Court in case they were dissatisfied 
with his decision. 

The first question referred by the learned 
Magistrate is, whether offences punishable 
unders. 4 of the Bombay Prevention of 
Gambling Act IV of 1887 as modified up 
to date are cognizable offences in all cases, 
In Emperor v. Fernad (1) it was held that 
as a First. Class Magistrate has under s. 6 
of the Gambing Act IV of 1887 power to 
give authority, under a special warrant to 
-1 (1).31'B,,438;-9-Bom, L..R.-695; 6-Or. L, J. 60, 


jon Je 
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- certain Police-Officers; to make arrest and 
. search, the Legislature must be presumed 
. to have intended that the First Class Magis- 
trate should have authority to make the 
, arrest and the search himself, if necessary, 
according to the principle of the legal 
maxim that ‘whatever a man sui jurismay 
- do of himself, he may do by another,” and 
_its correlative that “what is done by ano- 
ther is to be deemed done by the party 
himself.” In Emperor v. Jaffur Mahomed 
(2) the learned Judges were not prepared to 
. base their judgment upon a view of s.6 
contrary tothe view taken in Fernad’s case 
(1). In‘Emperor v. Abasbhai Abdulhussein (8) 
it was held by Marten and Madgavkar, JJ., 
following the decision in Queen Empress v. 
: Deodhar Singh (4), that the offences under ss. 
4 and 5 were cognizable offences within the 
.meaning of s. 4 (f) of the. Oriminal Proce- 
.dure Oode, rather than non cognizable 
offences under sub-cl. (n) of that section. 
‘In Chandri Bawooji v. Emperor (5) it was 
held by Fawcett, J., that there were serious 
limitations on the power of arrest under 
5. 10 of the Bombay Prevention of Prostitu- 
tion Act XI of of 1923, and that any case 
where those conditions are not complied 
-with cannot be described as a cognizable 
case. Unders. 6 ofthe Gambling Act and 
on the authority of the decision in the case 
-of Emperor v. Fernad (1) the Commissioner 
-of Police could arrest without a warrant, 
and the words “a Police-Officer may arrest” 
ins.4(l) (f)-do not mean every or any 
Police-Officer, and provided that a superior 
Police-Officer has power to arrest without 
“a warrant, the offence is a cognizable offence. 
It was further held by Madgavkar, J. 
in Emperor v. Abasbhai Abdulhussein (3) that 
the report of the Police-Officer could have 
been treated in that case as a complaint, 
Both the learned Judges came to the con- 
clusion that the Magistrate had jurisdiction 
asthe offences were cognizable, and that the 
ease fell under s. 150 (b) of the Criminal 
Procedure Code. The learned Magistrate 
ought to have followed the clear ruling 
of this Oourt in Emperor v. Abasbhat Abdul- 
hussein (3). 
It is urged, however, on behalf of the 


accused that the remarksof Obhandavarkar. 


J.in Fernad’s case (1) were obiter, and 
‘that, according to the definition of a cogniz- 


-~ (2) 19 Ind. Cas, 204; 37 B. 402; 15 Bom. L. R, 106; 14° 
Or. L. J. 204 : 


3) 93 Ind. Cas. 967; 50 B. 344; 28 Bom. L. R. 272; A. 
I. R. 1926 Bom. 195; 27 Or. L. J. 503. , 

(4) 270. 144, ~ jih. i ` : 

.__ (5) 85 Ind. Cas. 57; 49 B. 212 at p. 221; 26 Bom. L, Re 

1225; A, L R.1925 Bom.-131; 26 Orb. OEE T or 208 
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able offence in s. 4 (1) (f) of.thħhè Oriminal 
Procedure Code, the offences under es, 4 and 
5 of the Gambling Act would’ not be 


- cognizable offences as a Police Officer could 


not arrest in accordance with the second 
schedule of the Criminal Procedure Code 


. or under any law for the time being in force, 


without a warrant. It is further urged that 


‘in Sch. II, relating to offences under other 
- laws, an offence punishable with imprison- 


ment for less than one year or with fine only 
is anon-cognizable offence, and anders. 6 
of the Gambling Act no express power is 
given tothe Commissioner of Police to arrest 
or to make thesearch himself as is conferred 
by s. 5 of the Bengal Public Gambling Act 


‘JI of 1897, and that the case of Queen- 


Empress v. Deodhar Singh (4) followed in 
Emperor v. Abasbhai Abdulhussein (3) is 


. based on s 5 of the Bangal Act. Section 6 of 
. the Gambling Act is correctly:interpreted by 


the decisions referred to above which are no 
less binding on us than on the Magistrate. 
The words “under any law for the time being 
in forée” in s. 4 (f) Oriminal Pro- 
cedure Code, are, however, in my 
opinion, wide enough to in clude an 
express or implied provision of any law 
orenactment and would cover the applica- 
tion of the maxims qui facit per alium, facit 
per se (whatever a man may do himeelf, he 
may do by another) and qui per alium facit, 


, per seipsum facere videtur (he who does an act, 


through anotner is deemed inlaw to do it 
himself) to any provision of any enactment, 
in order to arrive at the true intention of 
the enactment. Though the Act was amended 
several times since the decision in Fernad's 
case (1), the Legislature has not expressed 


_its true intention to be otherwise than that 


determined by judicial decisions. It is to be 
presumed that there is no intention to 


prevent the application of such maxims 
unless there is something inthe language 


or in the object of the Statute to the 
contrary. See Maxwell on the Interpretation 


‘of Statutes, 6th Edition, page 134. 


The second question is, whether the 
arrests are illegal. It ia contended that the 
arrests are illegal on the following grounds: 
(1) that there.was no complaint on oath, (2) 


that the passage is not “a place” within the 


meaning of s. 6 of the Gambling Act, (3) that 
the Commissioner. did not -satisfy himself 
that there’ were good grounds for the 
suspicion, and (4) that the Commissioner 
could not authorise the constables to arrest, 
and the arrests ¿by Sub-Inspector Salaskar 
were not in the actual presence ,of the Come 


missiozier. Fs z 


- 
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The first point arising for decision is, whe- 
ther Ex. A is a legal complaint on oath before 
theCommissioner of Police. According to the 


decision in Tribhovan Motiram v. Emperor | 


(6) the Commissioner of Police was com- 
petent to administer an oath fo Ibrahim 
Ismail under g. 6 of the Gambling Act, It is 
urged, however, that though the word “‘com- 


-plaint” in s.6is not to be understood in a 


technical sense, Ibrahim who made the 
complaint to secure a rr ward cannot be con- 
sidered to be a persou who had any griev- 
ance, and, therefore, was not competent to 
make a complaint. Section 6 does not impose 
any limitation onthe power of any person 
to make a complaint on oath to the Oommis- 
sioner of Police. Infin re Ganesh Narayan 
Sathe (7) it was held that as a general rule 
any person, having knowledge of the Oom- 
mision of .an offence, may setthe law in 
motion by a complaint, seven though he is 
not personally interested or affected iby the 
offence. The objection, therefore, raised on 
this point on behalf of the accused, is, in my 
opinion, without substance. ; 

“The second question arising for decision 
is, whether the passage is “place” within 
the meaning of s. 6 of the Gambling Act. In 
Emperor v. Jusub Ally (8) it was held by 
Batty,J. that the machwa must be considered 
to have been a place within the meaning of 


6.4 rather than of s. 12, being more of the 


nature of a house or room than of a 
place ejusdem generis with a street or 
thoroughfare. In Fattu Mahomed v. Em- 
peror (9) asmall open space surrounded by 
houses on all sides and accessible only 
by a narrow lane was held to be a place 
within the meaning of s. 4 of the Gambl- 


‘img Act as being appropriated for the 


business of betting. There appears to be 
no conflict inthe decisions in Emperor v. 
Jususb Ally (8) and Fattu Mahomed 
v. Emperor (9) to justify a reference 
on this point. In Powell v. Kempton Park 
-Raseeourse Co., (10) Lord James of Hereford 
held (page 194*):— . anf a . 

“Speaking in general terms, whilst the 
place mentioned in the Act must be to some 
extent ejusdem generis with house, room 

(6) 117 Ind. Oas. 434; 31 Bom. L. R. 53 at pp. 56, 60; 
AL R. 1929 Bom. 74; 53 B. 137; 30 Or, L, J. 794; Ind. 
Rul. (1929) Bom. 402. ee 

(7) 13 B. 600. 
KO) 29 B. 386 
25 


o Tes: vA 0 143; 68 L.J 
1899) A. O. 143; J. Q. B. 392; 63 J. P. 260; 
awr 585; 80 L. T, 538; 15 T. L. R. 266; 19 On 
0, 265. i E kai 


#Page of (1809) A. O. [Ed] — 
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at p. 391; 7. Bom. L. R. 333; -2 Cr. L. J.. 
(9) 20 Ind. Cas. 609;37 B 651; 15 Bom. - L. R. 689; 
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or office, do not think that it need posses 
the same characteristics; for instance, ‘it 
need not becovered in or roofed. It may 
be, to some extent, an open space. But 
certain conditions must exist in order to 
bring such ‘space within the word ‘place’. 
There must be a defined ares so marked 
out that it can be found and recognised as 
‘the place’ where the business is carried on 
and wherein the bettor can bs found." | 
- In Eastwood v. Miller (11) it was held that 
an enclosed area, though uncovered, might 
as well be “a place” within the Act as a 
place either covered with canvas as a tent’ 
or a light structure as a building. Itisa 
question of fect in each case whether the 
business of betting is localized so that 
people may fairly resort to the place where 
itis carried on. I may also refer-in this 
connection to the case of Brown v. Patch 
(12). It would be for the Magistrate to 
consider on the evidence whether, the 


-passages are “a place” within the meaning 


of the Act. Having regard to the decision 
in Fattu Mohamed v. Emperor (9) there 
appears to be no ground for any doubt 
justifying a reference on this point by the 
Magistrate. 
The third point’is, whether the Commis- 


‘sioner satisfied himself that there were 


good grounds for the suspicion that any 
place isused asa common gaming house. 
Tt is'a question of fact which the Magis- 
trate has to decide: on the evidence in the 
case and is not a question of law which 
should have been referred by him to this 
Court. < 

The fourth point is, whether the arrests by 
the constables or by Sub-Inspector Salaskar 
are illegal. Under s. 6 of the Gambling 
Act, the Commissioner of Police has the 
power to give authority, by special warrant _ 
under his hand, to any Inspector, or other 
superior officer of Police, of not less rank 
than a Sub-Inspector 

(a) to enter, with the assistance of such 
persons as may be found. necessary, by 
night or by day, and by force, if necessary, 
any such house, room or place, and 

(b) to take into custody and bring before 
a Magistrate all persons whom he finds 
therein,: whether they are then actually 
gaming or not. > : 
. According to the. authorities to which I 
have already referred the Commissioner 
of Police had the power to enter with the 
-assistance of such persons as may be found 


(11) (1874) 9 Q: B. 440;43-L. J.M. ©. 139; 30 L, T, 
716:22 W. R. 7 


í ` 


L799, i < 
- .1-(12) (1899) 1, Q: B: 892; 68-L. J, Q, B. .588; 63 J.-P. 


491; 47 W: R023; 80 Lr T, 116; 15 T. LR 312. + 
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` necéssary and to arrest the - -persons whom 
he found therein. It is not possible for 
the Commissioner of Police alone, if he 
intended to raid the premises, to arrest a 
multitude of persons. lt is, therefore, 
provided by the Legislature that he may 


enter with the assistance of such persons 88 


may be found necessary. Mr. Salaskar in 


‘his evidence says that he was instrueted 


to raid the premises with his men by the 
rear gate simultaneously with the raid from 
the main gate by the Commissioner of 
Police. The arrests, therefore, by Salaskar 
were under the express authority of the 


. Commissioner of Police and in the presence 
_of the Commissioner though not within 


his view. I think that the arrests by Mr. 


‘Salaskar were notillegal. It is not contend- 
‘ed before .us that arrests by any other 


Police. Officer were illegal. The point loses 
any importance in this case. as the offences 
are cognizable and the Magistrate has 


jurisdiction to investigate the case under 


s., 190, cl. (b). It is not, therefore, necessary 
to go into the question ‘urged by the learned 
Government Pleader 
assumption that the offences were not 
cognizable the Magistrate had jurisdiction 


‘to treat the report by the: Police. Officer as 
,@ complaint under s, 190, cl. (a), according 
to the view of Madgavkar, J., in Emperor. 


v. Abasbhai Abdulhussein ®© „and the 
Guruswami (13). 

The last question is, whether there was. ‘any 
gaming at all when the meeting was post- 
poned, It appears from Ex. T that the 


Tace which was to be run on September 9 


was postponed -to October 6. It is urged 


on behalf of the accused that in a wager. 


both the parties must contemplate the 
determination’ of the future’ ‘uncertain 


‘event as the sole condition of their contract, 


and as in the present case the.future uncer- 
tain event did not happen, there was no 


wager, and reliance is placed on Anson on. 


Contract, pages 230 and 231, and the case 


of Eral of Ellesmere v. Wallace (14). In the: 


present case, the chargeagainst the accused 
was under ss. 4 (a) and 4 (c) and not under 
s. 5:of the Gambling. Act. 
therefore, does not really arise in the pre- 
Sent case. In Halsbury’s Laws of England, 
Vol, XV, page 257, para. 549, it is. stated as 
follows :— 

“A wagering contract has been described 


(13) 105 Ind. Qas. 459; 29 Bom. L. R. 742; A. LR. 
at = 440; 51 B. 498; 28 Cr. L, J. 939; 9 A. 1. Or. 


Beis (1929) 20h, Lat p. 26.: 
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as one-by which two pessons, s, professing to 
hold opposite views touching the issue 
of afuture uncertain event, mutually agree 
"that, dependent upon the determination ‘of 
such event, one shall win from, the other, 
and that, other ishall pay or hand over to 
him, a sum of money or other stake neither 


.of the contracting parties having any other 


interest in that contract than the sum or 


stake which he will so win or lose, there 


being no other real consideration for the 
making of such contract by either of the 
parties.” i 

“A bet is defined in Thacker v. Harday 
(15) and Carlill v. Carbolic Smoke Ball Co., 
(16). A bet need not be as regards the 
issue of a future uncertain event and may be 
upon a past event, e.g., whether a par- 
ticular horse won a race in a certain year. 
‘In euch a case the bet is upon the accuracy 
of the information, belief or memory of the 
parties and the event is the proof that one 
or the other was accurate. A person may. 
bet against what he believes the issue will: 
be, e.g., aman may bet against a horse 
which he believes will win in order to 
‘secure himself against loss in either event. 
In Earl of Ellesmere v. Wallace (14) the: 
jockey club was not interested in the result 
of the races and the provision relating to 
the prizes was in no way dependent upon 
the result of the reaces as they were to be 
given in any event, and the only event out- 
standing between the parties, viz., whether 
‘the defendant's horse would run in the race- 
depended solely on the volition of the de-. 
fendant and not upon the determine pon of. 
any future event. 

- The evidence in the SEREA case shows 
that the race which was to be run on Sep- 
tember 29 was adjourned to October 6 early’ 
in the morning, and still in the afternoon 
of that day bets were entered into with re- 
gard to the meeting which had already 
been adjourned, and the bets were ‘to re- 

main good for the race that was to be run’ 
on October 6. The parties did not intend- 
either that the race should run on Septem- 
ber 29 or that a particular horse should’ run ` 
that day, as the condition of the agreement. - 
I-think that even ‘though the race- was 
postponed the agreement to bet would-be a 
wager and would amount to an offence | 
under s, 5 of the Gambling Act. A question ' 
in the. present case is, whether ‘on the evi- 
dence. accused No, 1. having’ the use of a 


Ge) 1.0819) 4 Q, B. B.D. 685; 48 i. J. Q. B: 289; 391, 


16) (1892). 20,3, 46tat p. 490; 61. LIQ B, 606): 
| ik 
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room or place-in the premises of the Akbar 
Manufacturing and Press Company did use 
the same for the purpose of a common 
gaming house, and accused Nos. 2 to 8 did 
assist accused No. 1 in conducting the 
business of the said common gaming house, 
and thereby accused No.l committed an 
offence punishable under s. 4 (a) and accus- 
ed, Nos. 2 to 8 committed an offence punish- 
able under s. 4 (c) of Act IV of 1887, and the 
learned Magistrate has to find on the evi- 
dence whether the room or the place in ques- 
tion is acommon gaming house. That ques- 
tion would depend on the evidence in the 
case and fact that a particular race was ad- 
journed on September 29 to October 6 does 
noi affect the question. - 

I would, therefore, answer the reference, 
on the points referred to as stated above. 

Wild, J.—Thisisa reference under s. 
432 of the Criminal Procedure Code by the 
Presidency Magistrate, znd Court, in which 
he refers five questions for the opinion of 
this Court. See; 

The prosecution out of which this refer- 
_ ence arises was one under s. 4 of the. Bom- 
bay Prevention of.Gambling Act of 1887, 
and the facts are shortly these. On Septem- 


ber 27, 1928, one Ibrahim Ismail’s sworn 


statement was taken by the Commissioner 
of Police, Bombay, and he complained that 
the premises cf the Akbar Manufacturing 
Co. were being used as a bucket shop or 
office for receiving bets on horses, 
September 29, the Commissioner of Police, 
without issuing a warrant under s. 6 of the 
Bombay Provention of Gambling Act to any 
other Police Officer to search the premises, 
himself raided the premises. He entered 
by the front door and Sub-Inspector Salas- 
kar entered by the-rear or side door. The 
premises consist of buildings with twoopen 
passages at right angles one tothe other. 
It was found that the passages were being 
used forthe purpose of betting on horse 
races that were to take place that day at 


Poona. Arrests were made; some of the. 


- accused were arrested by Sub-Inspector 
Salaskar and by one of the Police Constables 
of his party out of sight of the Commis- 
sioner of Police and others were arrested in 
his presence, It subsequently transpired 


that at the time of the raid the race meet- - 
- to the first branch of this question it is not” 


ing had been postponed. 

The fret question referred is, whether 
offences punishable under s,4 of the Bom- 
bay Prevention of Gambling Act IV of 
1887 as modified up to date are‘ cognizable 
ofiences in all cases. The learned Magis- 


prate appears to doubt the correctness of the: - 


ËMPERÓR V,- ISMAIL HIRT, 
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ruling in Emperor v. Abasbhai Abdulhussein 
(3), though he admits that he is bound to 
follow it. Iam of opinion that it is not 
open to the Presidency Magistrate under a. 
432 of the Criminal Procedure. Code to 
refer a point of law which is covered by an 
authority binding on him noris it clear on 
what ground the learned Presidency Magis- 
trate doubts the correctness of the ruling in 
Emperor v. Abasbhai Abdulhussein 13). He 
refers to the case of Chandri Bawooji v. 
Emperor (5). But the facts ibere were 
completely different. In that case the ar- 
rest for an offence under. the Bombay Pre- 
vention of Prostitution Act was not on & 
complaint or by an authorized Police-Officer 
and the arrest was, therefore, held to be 
illegal. Here the arrest for an offence 
under the Bombay Prevention of Gambling 
Act was by. an officer (the Commissioner of 
Police, Bombay) who could have issued a 


warrant of arrest. The question really is not . 


whether the offence in this case-is a cogniz- 
able one but whether the Oommissioner 
of Police was empowered to arrest. In Em- 
peror v. Fernad (1) it was held that a per- 
son who is authorized to issue a warrant 
unders. 6 of the Bombay Prevention of Gam- 
bling Act could himself arrest without a 
warrant and this case was followed in Hm- 
peror v. Jajfur Mahamed (2) and Emperor 
y. Abasbhat Abdulhussein (3). The princi- 
ple enunciated in the case of Emperor v. 


Fernad (1) is a common-sense one, In the 


case of Magistrates it bas been enacted in 
s. 65 of the Criminal Procedure Oode that. 
they have this power. As under the Ori- 
minal Procedure Code warrants of arrest are 
not issued by Police-Officers, it was unneces- 


sary for the Code to make a similar provi- - 
There’ 


sion in the case of Police-Officers. 
would appear, therefore, tobe no reason to 


suppose that the principle enunciated in- 


the case of Emperor v. F'ernad (1) is incor- 
rect. 


of this case authorized to arrest the accused. 
The second question is, whether the ar- 


reste are illegal as there was no complaint. 
on oath and the passage is not a “ place ™ 


My answer, therefore, to the first . 
question would be that the Oommissioner - 
ofPolice of Bombay was in the.circumstances ` 


within the meaning of s. 6 of the Bombay ` 


Prevention of Gambling Act. With regard 


contended by the learned Counsel for the - 


accused that there is no statement on cath 
by the informer. It is, however, contended 


that the word “complaint ” ins. 6' should . 


- bear its ordinary meaning of “ information.. 
That; “hows 2 


given by a person aggrieved,’ 
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ever, is not the meaning of the word “ com- 
plaint "as defined in the Oriminal Pro- 
cedure Code, s. 4 (1) (g), and as ruled in the 
case of In re Ganesh Narayan Sathe (7), 
“ any person having knowledge of the com- 
mission of an offence, may set the law in 
motion by a complaint, even though he is 
not- personally interested or affected by the 
offence." The informant in this case was 
not interested but it is not necessary to 
suppose that the word “complaint” ins. 6 
is to be given any other meaning than that 
which it bears in the Criminal Procedure 
Oode. Ihold then that there was a com- 
plaint on oath as required by s. 6. 

_ As regards the second branch of the ques- 
tion whether these passages constitute a 
“ place ” within the meaning of s. 6. of the 
Bombay Prevention of Gambling Act, the 
facts of the present case are very similar to 
those of the case of Fattu Mahomed v. Em- 
peror (2). There it was held that a small 
area limited by metes and bounds, sur- 


rounded on all sides by buildings, and ap- 


propriated for the business of betting -by 
the accused as a lessee was a place within 
the meaning of s. 4. Here the passages 


are surrounded by buildings and are closed 


at night by doors. Itis true that the ac- 
cused have not leased the passages for their 
business but they have appropriated them 
for the business-by using : them. In this 
way the business of betting has been localis- 
ed and it would seem that this localisation 
converts the passages into a place as held 
in the case just cited. Inthe Bombay Pre- 
vention of Gambling Act, s. 3, “common 
gaming ™ house is defined as a house, room 
or place in which instruments of gaming 
are kept, ete., and it is clear from the ruling 
just cited that the common factor in the 
expressions “ house, room or place” is not 


that they are roofed over but that they are 


sufficiently definite, In this case as the pas- 
sages are limited by the buildings and 
doors, it would appear that they are a place 


within the meaning of ss. 3,4 and 6 of the 


Bombay Prevention of Gambling Act, 

“The third question is, whether the Oom- 
missioner satisfied himself that there were 
good grounds for the suspicion of the com- 
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might be found in the passages. It may 
‘be that the arrests were not made within 

sight of the Commissioner of Police but 

they can be considered in the circumstances ` 
to have been madein his presence. It can 

hardly- be urged that in a case like this 

where a: number of persons are to be dealt 

with, the person authorized to arrest must 

personally make the arrest in each case. 

If the. arrest is made in his presence and 

on his order it is certainly sufficient in 

accordance with the maxim gui facit per 
alium, facit per se. I would, therefore, hold 

that the arrests by theconstables and by 

Sub-Inspector Salaskar are not illegal. 

‘The last question is, whether there is 
any gaming at all when the meeting was 
postponed. It is argued that as if was 
understood by the bettors on the horses and 
the accused that the bets were with respect 
to races which were to take place that 


‘afternoon at Poona and at the time when 


plainant. As this is altogether a question ` 
of fact, I would leave it to the learned Pre-. 


sidency Magistrate to decide, 


The fourth question is, whether. the ar- 
rests by constables or by Sub-Inspector ; 


Salaskar are illegal. As to this it may be 
presumed that, before the raid; orders were 
given by the Commissioner. of Police to 


Sub-Inspector Salaskar to arrest those who | 


the bets were made. the races had been 
‘postponed there was no gaming in this case, 
that isto say, therewas no wagering or 
betting. No authority has been cited for 
the proposition that ifoneor both parties 
are under a misapprehension as to the 
subject of the wager or bet thereis no 
wager or bet made. All that the wagerers' 
in a case like this demand is that they 
should be paid an amount of money if the 
horse selected by them wins or is placed at 
the race in which the horse is to run. 
When they have made their bet and it has 
been accepted by the taker the transaction 
is a complete wager or bet, It may be that 
in- a case like the present where the race 
meeting is postponed or cancelled the: 
person who has paid his money would be 
entitled to get the money back, but, in -my- 
opinion, it cannot be said that the bet has 
not been made, Similarly, the abetment _ 
of an offence is under the Indian Penal 
Code punishable whether the offence 
abetted is or is not committed. Iam, there-' 
fore, of opinion that the fact that the race 
meeting was in this case postponed does 
not mean that there was no gaming. 
A, Answered accordingly. 
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‘BOMBAY HIGH COURT. 
Orvit Revision APPLICATION No.. 429 — 

oF 1928, 

August 13, 1929. 
Present:—Sir Norman Kemp, Kr, Acting 
Chief Justice, and Mr: Justice Murphy. 
J ODHA BIJ AL PLAINTIE—ÅPPLIOANT 


| MAGANLAL OHHAGANLAL DESAI— 
DEFEND anT—OPPONENT. 


JODHA BIJAL-?, MAGANLAL GHEAG ANLAL DESAI, 


A L 


Provincial Small Cause Courts Act (IX of 1887), in 


16, Sch. II; Art. 85 (j)—Suit for excess rent realised and 
. iñtèrest by way of damages—Jurisdiction of Small 
` Cause Court—Trial as ordinary: suit—Validity. of 
decree—Re-trial. 
A suit was filed in a Small-Cause Court by a ten- 
-ant against his landlord for recovery of an amount 
paid under threat of seizure with penalty and interest 
by way of damages. The- ‘Judge directed that it should 
be tried as an ordinary suit. It was subsequently 
‘transferred and tried by a-Judge who had no Small 
Cause powers. The suit was decreed butthe decree 
. Was reversed in appeal. The plaintifi applied in re- 
vision: 

Held, (1) that the cause of action was not one under 
al. 35 (A) of Sch. II of the Provincial Small Cause Courts 
Act eae because there was a claim for interest by 
way of damages, and the suit was .cognisable by a 
Smell Cause Court; 

(2) that though there was nowant of jurisdiction the 
trial of the suit as an ordinary suit has prejudiced 
the parties inasmuch as the Jud ge who tried the suit 
was not a Judge-of sufficient seniority to be entrusted 
with Small Cause Court powers and, therefore, not 
a proper tribunal for the trial’ of the suit and the 

- case should be re-tried by a Court of Small Causes. 


Application against an. order passed by 
the District Judge, Broach and Panch 


Mahals, in Appeal No. 54 of 1927, reversing 


a decree passed by the Joint Subordinate. 


-Judge at Godhra, in Civil Suit No. 10 of 


1926. 

Mr. Jayakar (with him Mr. R. W. Desai), 
for the Applicant. 

Mr. G. N. Tdakor (with him Messrs. M. H. 
‘Mehta and M. L, Sheth}, for the Opponent., 


JUDGMEN T.— “These are revision ap- 


plications against the decision of the District , 


5 udge of Broach.and Panch: Mahals revers- 


ing the decision of the Joint Second Olass- 


Subordinate Judge of Godhra who passed 


a decree in favour of the plaintiffs for the. 


excess rent recovered from them, 
plaintiffs are the tenants.and the defendants 
the inamdars of thé village. All the suits 
and appeals were heard together. Suit No. 


The . 


10 of 1926, out of which Revision Applica- 


tion No. 429 of 1928 arises, is the main 
appeal and our decision in it applies-to all. 

The facts have been stated at considerable 
length in the judgment of the lower Oourts. 
We are of opinion that Suit No. 10 of 1926, 
out of which Revision Application No. 429 


of 1929. arises, was for recovery of- the 
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amount paid under. threat of.seizure plus. 
the penalty andjinterest by way of damages. 
for the detention of the money. , This being. 
so, it,was a suit cognizable by a Court of. 
Small Causes. The. plaintiff filed. it as a; 
Small Cause Court suit beforethe Subordi- 
nate Judge. with Small Causes Court powers 
who directed that it should be tried as an 
ordinary. suit. Subsequently it.was trans- 
ferred to the Joint Subordinate Judge who | 
has no Small Cause Court powers and he 
tried it as an ordinary suit. We think the 
cause. of artion was not one under. the 
Second Schedule, el. 35 (j) merely because. 
there was a claim for interest. The interest. 
was.claimed by way of damages -for deten- 
tion of the money and not as compensation 
under cl. (3). 

The Joint Subordinate Judge decreed the 
plaintiffs claim. The District Court revers- 
ed his decree. The plaintiff applies here 
in revision. We think that on the authority. 
of Kollipara Seetpaty v. Konkipaty Subhaya 
(1), Parmeswaran Nambudirr v. Vishnu 
Embrandri (2), and Abdul Majid v. Bedya- 
phar Saran Das (3), the procedure which we 
might have followed would have been to. 
set aside the lower Appellate Court's decree, 
But sitting as we-are in revision ‘we think. 
that the trial of the suit as an. ordinary suit. 
has. prejudiced the parties because the 
Joint Subordinate Judge was not a Judge 
of sufficient seniority to be entrusted with 
Small Cause Court powers and,: therefore, 
not a proper tribunal for the trial of this 
suit. We.do not mean to infer from this 
that he had no jurisdiction to try, the . suit. 
because failure to comply with s. 16. of the. 
Provincial Small Oause Courts Act seems, 
to us to be. merely a defect in procedurein . 
proceeding in a Court other than the Smal 
Cause Court having jurisdiction to - try the 
case, Had the suit been tried asa Small. 
Oause Court suit there would have been. no., 
appeal from the decree under. s., 27 of the 
Small Cause Courts Act, But the suit would , 
then :have been tried by a J udge „invested - 
with Smail. Causes Court, powérs and, there... 
fore, one whose decision. the Legislature ina 
vested with finality.. 

. We, therefore, set aside the orders of the . 
two, Courts below and-direct that “the plaint. 
be.returned to the. proper Oourt for trial... 
Heck party to pay his, own ,costs., 

Order set.aside, 
TL djim. Cas. 543; 33 M. 323; 20 M.L.J. 718; 6 M; 


(2) 27 M. 4 
h Ghat Inde Gas 92;.39 A. 101; 19 A. Tis Jy 984, 
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- BOMBAY HIGH COURT. - 
First CIVIL Appzan No. 139 or 1925. 
September 2, 1929, 
Present:—Sir Norman Kemp, Kr., Acting’ 
Ohief Justice, and Mr. Justice Murphy. ' 
ABDUL RAHMAN MAHOMED’ ° 
. ISMAIL MAKBHA—PraintirF— 
, APPELLANT 
~ VET8US 
Tar SEORETARY or STATE For 
INDIA—DEFENDANT—RESPONDENT. 
Construction of deeds—Maps, value of—Discrepancy 
between description of boundary and map—Inaccu- 
racy of map—Maxim ‘falsa demonstratio non nocet’. 
A map annexed to a deed is part of the contracs 
and as a rule must be used as evidence of the parcels, 
But an inaccurate map does ‘not afféct or vitiate a 
clear- description of the parcels. [p. 114, col. 2.] ` 
As soon as the position on amap of one object is 
proved to be wrong, the whole of the representation 
of therelative positions of adjoining objects becomes 
-erroneous, and the map mustin this respect be re- 
drawn according to the facts, which must be ascer- 
tained from evidence. [p. 115, col. 1.] 
Lyle v. Richards (1), followed. : : 
First appeal from a decision of ths 
Joint Judge at Thana, in Civil Suit No. 
19 of 1922. Beats 
Mr. -Nilkant Atmaram, for the Appel- 
lant. 
Mr. P. B. Shingne, Government Pleader, 
‘for the Respondent. T 


JUDGMENT. 

Kemp, Ag. C. J.—Tbis is a suit for 
: -possession of six plots of forest at Ransai 
amounting in all to seventy-one acres. The 
plots are shown in the plan marked Ex. 18- 
A. The plaintiff was ousted of the 
possession of them by virtue of a 
‘correction of the boundaries, alleged to have 
‘been fixed to the east, of the 946 acres 34 
gunthas granted to him by Government 
under circumstances which I will proceed 
‘to narrate. The learned Judge of the trial 
Court dismissed the suit. From his order 
the present appeal has been preferred. - 

` In 1832 the whole village was granted in 
“Inam” to the plaintiff's grandfathsr. 
Under this grant he had Khoti rights over 
the whole village and absolute “Inam” 


(full proprietary rights) over unoccupied ` 
In 1860 when the survey was . 


waste land. 
introduced, 2840 acres odd were formed into 
one Parigh No. 100. In 1878 the 
Indian Forest Act was introduced and on 
October 10, 1883; "Government notified the 


whole Parigh No. 100 as protest- 
ed forest. On December 24th 1883, the 
plaintiff's grandfather protested and 


ultimately an agreement was arrived at 
between him'and Government in 1890. By 
this 1000 acres were conveyed to the plsinte 
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"ifs father with full proprietary rights and 
, heabandoned his claim to the rest of the 
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Parigh Survey Number. Apart from cer- 


„tain conditions regarding aplot for a, fuel 


depot and a village site where there were 
huts with which we are not concerned, the 
agreement was for three Survey- Numbers 
amounting in all to 1000 acres more or lesg. 


‘The three Survey Numbers were: (1) 2 acres 


16 gunthas, (2) 50 acres and 30 gunthas, 
and (3) 946 acres 34 gunthas. The dispute 
really relates to plot No. 3. ` 


Theagreement sets out the boundaries 
and we are ‘concerned here . only with the 
eastern boundary. The deed of agreement, 
asit is called, dated February Ist, :1899 
between the Secretary of. State and the 
plaintiff's father, describes the boundaries 
of Survey No. 3, so far as the eastern 
boundary is concerned, as “by the bound- 
ary marks erected by the Revenue: Survey 
Department so asto include ‘the aforesaid 
area of $46 acres 34 gunthas (which said 
portions of land hereby granted are par- 
ticularly delineated in the plan thereof here 
unto - annexed, signed by the Ooilectorof ` 
Oolaba and therein coloured yellow).” The 
eastern boundary was, therefore, under the 
deed marked -by ‘the | boundary marks 
erecjed by the Revenue Survey Department. 
But the total area enclosed by the bound- 
aries was not to exceed 946 acres 34 gunthas. 
At the time when the Revenue Survey 
Department demarcated the eastern bound: 
ary a revised survey was in progress in the 
village and had been completed but was 
not brought into effect. till some time later. 
The boundary marks are said, by one of the 
joint surveyors’ appointed .by the Court, 
Trimbak, to have been visible on the line 
shownin the revision survey map and not 
at the points shown on Ex..14 the’ map 
annexed to the deed. -A line.of these cairns 
is said to be the correct boundary accord- 
ing tothe revised survey, But at the date 
of the agreement there wereonly two survey 
maps available for annexing to the convey- 
ance, viz., (1) the old revenue survey map 
and (2) the forest survey map. 


When the draft agreement was being 
considered by the Legal Remembrancer and 
the Collector and Raveuue Survey Superin- 
tendent, they came to the conclusion that 
it was better to have the boundaries marked: 
before theagreement was executed. As the 
Forest, Survey map was not regarded as go 
reliable as the old survey map (Ex, 14). a 
copy of the latter was . utilised -by the 
Revenue Survey Officials to annex “to tha 
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A (gee the-correspondence Exs. 54 and 


Very soon afterwards doubts were express- 
ed as to the accuracy of the plan annexed 
to the conveyance (in Exs. 56 and 57) and it 
was ultimately found that the map was in- 
accurate. The plaintiff was dispossessed 
by the Oollecitor of plot No.1 between the 


_ -green and broken yellow lines on Hx. 59A 


admeasuring more than sixty acres as well 
as of five other small plots. This was in 
1913. Thetotal area of these six plots ad- 
measures seventy-one acres but we may 
confine our attention to plot No.1. Plaint- 
iff filed his suit on October 24, 1922. 
Apart from the question how far the map 
annexed to the grant is conclusive between 
the parties we have to consider whether-the 
boundaries were actually demarcated by the 
Revenue Survey on the land and whether the 
mapcorrectly shows those boundaries or not. 
The boundary alleged by Government as 
well as the boundary shown on the plan to 
the grant each ‘encloses'an area which does 
not exceed the area ‘méntioned in the con- 
veyance. It is in evidence that the Khot 
has encroached on the land beyond what he 
states to be his. 

Another clause of the grant requires 
mention, It is cl. 6 whieh runs as fol- 
OWB :— : i 

“That all boundaries under this agree- 
ment shall be surveyed-and marked out by 
the Government Revenue Survey Depart- 
ment and the boundary marks shall be 
erected by. or by the authority of the 
Superintendent of Survey at the expense of 

the khot and that such boundary marks 
shall at all times be kept in good and pro- 
_per repair by the said Khot”. j 

Clause 6 is part of the agreement but it 
appears from the correspondence in the case 
that the boundary had been marked out by 

_ the Revenue Survey Department prior to 
the execution of the agreement. 

. This appears from the correspondence 
over the draft agreement in the beginning of 
18:8 where the Remembrancer of Legal 
Affairs suggested it might perhaps be well 
if the boundaries could be marked but be- 
fore executien of the deed and in August, 
1888 the Settlement Officer reported (Ex. 51) 
that 946 acres 34 gunthas bad been measur- 
ed out of Survey No. 100 and boundary 
marks put up (see also Exs 52 and 53-B). 
Thereafter the Remembrancer of Legal 
Affairs wrote to the Qollector on December 
14, 1888, suggesting that the words “to be” 
marked out should be omitted from the 
grait, As the revision suryey settlement had 
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not been actually introduced by that time, it 
was deemed more proper toattach a map of 
the old survey rather than that of the revision 
survey, The learned trial Judge explains 
why on October 14, 1889, the Superintend- 
ent of Survey suggested boundary marks 
were to be put up inthe field. That is 
because he was not the Superintendent who 
erected the boundary marks but bis 
successor. Moreover, on November 25, 
1888, the forest andrevenue surveyors in- 
spected the boundary marks for the purpose 
of making a conjoint survey and the oral 
evidence of the Government Surveyor 
(Ex. 70) who examined the boundary marks 
on the spot in connection with the present 
proceeding states that they are now extant 
and correspond with the marks on the 
revision survey map. Moreover, it is 


‘admitted in para.3 ofthe plaint thatthe 


‘Revenue Survey Department were at the 
time engaged in making a revision survey 
of the whole village and were erecting 
boundary marks consisting of stone cairns. 
I see no reasons why this evidence should 
not be accepted and the map annexed to 
the grant being proved to be inaccurate I 
agres with the learned Judge that the map 
must be treated asa mere falsa demonstra- 
tio. y 


Now, no doubt, a map annexed to a deed 
is part ofthe contract and as a rule must 
be used as evidence of the parcels. But 
an inaccurate map does not affect or vitiate 
acléar description of the parcels although 
under certain circumstances a map or & 
survey may override a description of parcels 
(see Halsbury’s Laws of. England, Vol. 
lll, page 147, para. 300). But here the 
boundary marked out on the land by cairns 
of stones placed by the revenue survey was 
to be the line to demarcate the boundary 
provided it did not allow the plaintiff 
more than the area of 946 acres 34 gunthas 
and itis not Ithink ‘thatthe boundary is 
delineated in a plan which is to be'con- 
clusive as to its situation but that the 
plan purports to show the boundary marks 
laid down by the revenue survey. The 
boundary marks laid down are the deserip- 
tion of the parcels. The map, if inaccu- 
rate, is, therefore a falsa demonstratio. ` 


The error appears to have arisen ,through 
the inaccurate position on the map of plot 
No. 81. Measurements were taken from the 
north-east corner of that plot in order to 
fix the point “P” on the map (Ex. 59-A). 
That point was proportionately marked on 
the map alittle above the place where it 


ve p3 


1941, O. 1930 


ought to be for the . purpose ofareaas the 
position of Survey No. 81 was really a 
little lower down in its real position which 
is shown in the revision survey map than 
the position in the original survey .map. 
The point“ P” was found on the ground 
by Mr. Damle, forest surveyor. Piot No. 1 
and old number 28 layon the border of 
new inam land and reserved forest in 
contract with the former and not actually 
‘surrounded by the latter thereby fixing 
the point “O”. The poiat “O” is not in 
dispute. When in 1901 the doubt was 
re-opened the Khotin his statement said 
that there was revenue boundary marks 
all along the southern line ODQEFGHI. 
As I have said these tally with the revi- 
sion survey boundaries and that revision. 
survey had been completed when the grant 
of February 1,” 1890, .was executed. The 
mistake appears to have arisen through 
Survey No. 81 being incorrectly marked on 
the map and being taken as the point from 
which the boundary lines of the allotted 
area were marked out by measurements from 
acorner of that number. Such boundary 
lines were also, therefore, incorrectly 
placed on the map. Now, when the correct 
position of plot No. 8lis shown the map 


as a picture or representation of external — 
with their relative position is. 


objects 
wholly incorrect if of two adjoining objects 
on it one is laid down incorrectly. To quote 
the words of Lord Westbury in Lyle v, 
Richards (1) (page 224*):— 

“As soon as the position on a map of one 
objest is proved to be wrong, the whole of 
the representation of the relative positions 
of adjoining objects becomes erroneous, 
and the map must in this respect be re- 
drawn according to the facts, which must 
be ascertained from evidence, ” 

Here the map purported to be merely a 
description of the boundary line already 
laid down by the Revenue Survey Depart- 
ment. ` 
` In Lyle v. Richards (1) the description of 
the parcels in the deed referred to a straight 
line from V’s house to a certain boundstone. 
The description of the parcels concluded 
“which premises are particularly delineated 
by the map on the back hereof,” A line ap- 
pearedon the map to be drawn from the north- 
east corner of V's house. But themap was 
wrong as to the situation of V's house and, 
if corrected, the line would runa tọ the 
south of V’s house. It was held that 

(1) (1866) 35_L. J.-Q.B, 214;1 H. L. 222; 12. Jur. 
(x, s ) 947; 15 L. T. 1, 

*Page of (1866) 35 d JQ Be BA]. eno Seu 
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the true boundary line Was that 
drawn from the north-east-corher of V's 
house when it was correctly placed. But 
in that case V's house was specifieally 
described in the parcels as being. the place 
from which the boundary was to run, In 
the case before us plot No. 81 the boundary 
of whichis conterminous on the E and 8 
with the plaintiff's boundary on the map 
annexed to the grant isnot mentioned in 
So Lyle 
v, Richards (1) cannot be taken as an 
authority for saying that the boundary to 
be found by us should run from the nerth- 
east corner of plot No,8i. But the remarks 
of Lord Westbury in that case are signifi- 
cant. 

Moreover it is important to note that cl. 
15 of the grant provides “that the méasure- 
ments, calculations and boundary marks of 
the Revenue Survey Department shall be 
conclusive as to any question of area, 
measurement er boundary that may - here- 
after arise between the parties to- this 
agreement.” Iagree with the trial Judge 
that the boundary marks laid down prior to 
the execution of the agreement must be 
accepted, notwithstanding the inaccurate 
plan, as the boundary which was laid down 
for the Khot. Iagree, therefore, with the 
‘learned trial Judge in his answer to issue 
No. 3 inthe suit, I think the orderof the 
lower Court should be affirmed and the 
appeal dismissed with costs. ne - 

Order of lower Court varied by making 


‘each party pay his own costs in the lower 


Court, Appellant to pay costs of the 


appeal. : 
Murphy, J.—The plaintif-appellant's 
grievance is that he has been dispossesséd 
by the Collector of six plotsof land making 
up in all seventy-one acres which he alleged 
were within the area granted to him in 
1890 by Government by Ex. 13. ee: 
The circumstances of the grant have been, 
narrated in the judgment just delivered by 


‘the learned Chief Justice, andi need not 


recapitulate them. 

Of the six plots of which the plaintiff 
was dispossessed, two are admittedly wide 
ofthe boundaries of the grantas shown, 
either in the original or the revision survey 
map and need not further be discussed. 
They are clearly not his, The next three 
are also very small plots on the western 
boundary of the land, and it is not possible - 
to say whether they are within the grant ox 
not, for they. appear to be outside the village 
boundary which, according to the agreement 


“map, is the boundary -here, -There— may 


416. 


possibly have been an adjustment of- village 
boundaries, but the areas are small and 
this part of the.case has- neither been 
insisted upon, nor has the exact’ position 
been explained to us, soas to allow of a 
finding. _ 

The real dispute is as to the boundaries 
of plot No. 1 which comprises more than 
sixty of the seventy-one acres which; 


Government say, may have been encroach- 


ed upon. 

‘Though the original agreement Ex. 13 
. -was carefully drawn up and describes the 
-other boundaries of the three plots given to 
plaintiff, there. was a’ difficulty in describ: 
-ing the eastern one, which is given, 
“and -for the rest by the boundary marks 
erected by the. Revenue Survey Department 
- 80 a8 to include ‘the aforesaid area of 946 
‘acres and 34 gunthas (which said portions 
ofland hereby granted are particularly 
delineated in the plan thereof hereunto 
annexed, signed by the Collector of Oolaba 
and therein coloured yellow).” 


The idea I have derived from the papers 
is that at the date of this agreement of 
February 1, 1890, the boundary marks 
~referred to had been erected, and the 
Assistant Settlement Officer in his letter 
No. B. 30 of 1885 reported that this had 
‘been done, see Ex. 51. 

It appears that somewhere about this 
“time a revision survey was being carried out 
in. this village. It was apparently finished 
‘in 1890, but was not introduced till 1841. 
‘The village map used to annex to the 
“agreement ‘was that of Ool. Francis’ survey, 
and the relevant fact is that-the position of 
“Survey No, §1 differs in the two surveys. 

‘The most convenient map for. reference 


‘in the record is Ex. 59A. There is no 


‘dispute asto points A and O inthis map 
“being correctly shown. Both maps also 
show Survey No. 81 as on the Khot’s 
‘southern boundary and it is admitted, for 
measurements haveagain been made, that 
“the correct position of Survey No. 81 is as 
shown in the revision Survey map. 

If this was so when boundary marks were 
‘erected, the plaintiff Khot’s northern 
‘boundary would be on the line OP A and 
the irregular quadrilateral O P A B which 
“he now claims is excluded from his grant, 
“But. if the boundary marks were erected 

_ Arrespective of Survey No. 81, and according 
tothe agreement. map, the Khot's holding 
would include this plot O P A B, though his 


-southern boundary would be’ > orf 
‘along the line ORTU, | ESF north, 
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It is very hard tosee how the mistake can 


. have taken place when the lines were 


measured and demarcated on the ground ; 
for Survey No. 81 is,on either supposition, - 
partly enclosed by the southern boundaryiot 
the Khot’s land, and the only available 
explanations are that either the holding 
was plotted on the old revision survey map 
without an actual reference to what had 
been done on the ground; or that the 
person who plotted it for the purpose of the 
agreement map, tock Survey No. 81 as 
shown on the old map, instead of as shown 
on the new one, as one of his starting points 
and so laid a wrong northern boundary on 
the agreement map. 

From the evidence on the record, which 
is not very full, it appears that the cairns 
on the ground correspond to the plotting 
of the Khot’s boundary as shown according 
to the revision survey, which would make 
his northern boundary the re entrant angle 
APO and a corresponding change on the * 
southern boundary. 

The general rule quoted by the learned 
Chief Justice, whose judgment I have had 
the advantage of perusing, Lyle v. Richards 
(1) at page 224* is that “as soon asthe position 
on a map of one object is proved to be 
wrong, the whole of the representation of the 
relative positions of adjoining objects be- 
comes erroneous, and the map must in this 
respect -be drawn according to the ~facts, 
which-must be ascertained from evidence.” 

The adjoining objects in this case do‘not 
help greatly, for the only fixed points are 
the boundary marks A and O and the neces- 


` sary lines cannot be-drawn from these. 


There is, however, the-fact that Survey 
No. 81 is shown in the-agreement map as 
being on the plaintiff's southern‘boundary 
and the probability that it was shown be- 
cause that was its position -on the ground 
and the further fact that the boundary marks 
now existing are along the line of the true 
position of Survey No, 81. There is also a 
clause in the agreement thattheparties shall 
be bound by the areas, measurement and 
‘boundaries ofthe revenue survey, which 
these marks now define, Any other conclu- 
sion would nowinvolve what would amount 
to a fresh survey and allocation of land. 

1, therefore, think that we can only be 
guided by the facts as they really are, and 
consequertly find that the plaintiff's land is 
shown in the revision survey number and 
that the agreement map was mistaken on 
this point.. . 2 2. we ae Son 


*Page of (1866) 35 L; dQ. B.—[Hd]. 
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1 agree that the decree must be confirmed - 
and the appeal dismissed. As to costs each 
party should pay-its own coets in the original 
Court and appellants to pay the costs of the 
appeal. : i rae 
A. appeal dismissed. 
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oF 1927, ` 
July 29, 1329. ; 
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Mr. Justice Wild. 
RAMOHANDRA ANANT NAIK 
—PLAINTIFF— APPELLANT 
TETSUS ` 


LAKSHMAN SAMBARAO SADEKAR l 


— DERENDANT— RESPONDENT., 


Civil Procedure Code (Act V of 1908), s. 66--Agree- . 


ment'by purchaser after auction-sale to 
another—Suit for specific 
chaser, competency of. 
The title ofan auction-purchaser is complete 
on the date of the auction-sale and if after the date 


convey to 
performance against pur- 


of the auction-sale the purchaser passes an agreement - 


to convey the properties in favour of another person, 
a suit against the purchaser based on such an 


‘agreement would not come within the purview of Bs, . 


"66, Civil Procedure Code, and the fact that the agree- 
ment is enteredinto before the date of confirmation 
aa would not make any difference. [p. 119, 
col. 1. 
Ramathai Vadivelu Mudaliar v, Peria Manicka 
Mudaliar (6) and Amrutam Venkatappa v. Vavilala 
Jalayya (4), followed. É 


Second appeals from a decision of 
the District Judge Dharwar, in Appeal 
No, 188 of 1925, reversing that of the 
Joint Subordinate Judge at Dharwar, in- 
Civil Suit No. 17 of 1925. 

Mr. D. R. Manerikar, for the Appellant. 

Mr. G. P. Murdeshwar, for the Respond- 


ént, 
JUDGMENT.—In this case the plaint- ` 


iffsued for specific performance of the 
agreements to convey passed by the defend- 
ant in respect of two survey numbers, survey 


No. 121 in the village in Bijrukanchanally : 


and survey No. 34 in the village of N alawani, 
It appears that the defendant borrowed 
Rs. 420 from the present plaintiff and pur: 


chased survey No. 121 at an auction-gale, - 


On Ssptember 20, 1922, Rs. 105° were bor- 
rowed from the plaintiff and one-fourth of. 


the auction-purchase money- was paid’ on 
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defendant borrowed Rs. 315 from the plaint- 
iff and passed a receipt, Ex. 22, forthe sum, © 
of Rs, 420. In respect.of survey No. 34-the 
defendant borrowed Rs. 60.from the plaint- 
iff on September 26, 1922, for payment of 
one-fourth of the purchase-money, and on , 
October 9, 1922, he borrowed Rs, 180 from 
the plaintiff and passed a receipt, Ex. 14. 
The present plaintiff brought two . suits. for. 
specific performance of the two ‘agreements 
to sell contained in Exs. 14 and 22. : 

_, The defendant did not appear though 
summons was served on him, and the suits 
were ordered to be proceeded. ex parte, 
On March 17, 1925, the defendant appeared. 
through his Pleader and applied for cans. ' 
cellation of the order for ex. parte-hearing, . 
On April 6, again, defendant applied for. 
time and though time was- given him. for 
filing the written statement,he didnot put 


' in his written statement nor did. he, appear 


in the witness-box. 

The learned. Subordinate Judge held: 
that the present suit was barred under 
8.66 of the Oivil Procedure Oode.. He. 
came to the conclusion that literally speak- 
ing the purchase in question could not,-be| 
said to have been made on behalf of ‘the 
plaintiff, as the plaintiff did not admit in 
his plaint that the purchase was. made on 
his behalf, that the suit was apparently to 
enforce specific performance of the agree- 
ment, but the apparent frame of the plaint 
was inthe opinion of the learned Subordi- 
nate Judge a cloak to hide the real nature 
of the suit. The learned Subordinate 
Judge held that in substance the. present 
suit was brought by the present plaintiff 
on the ground that.the purchase was made. 
on behalf of the plaintiff, and, there-- 
fore, that the suit was barred under s. 66 of 
the Oivil Procedure Code. i 

.The learned District Judge on appeal 
raised three issues : (1) Whether the docu- 
ments Exs. 14 and 22 require registration ? 
(2) Whether . they are inadmissible in evi- 
dence because they have not been register- 
ed ? and (3) Whether the suit is barred by 
s. 66 of the Oivil Procedure Oode? The 
learned District-Judge held 'that the docu- 
ments, Exs. 14 and 22, did not require 
registration, and that they were not inad- 
missible in evidence for want of registra- 
tion. -Tt has not been. argued : before us. on 
behalf of the respondent- that: that conclu- 
sion is erroneous. The learned District 
Judge, however, agreed. with the learned 


- Subordinate. Judge in Ga to au conclu- 
. sion that‘the-suit was barred under s. 66 o 
September. 20th, 1922, andon -October-3, the -` the OMil Pre a EE Sp: j f 


the Civjl-Procedure Oode, - 


v 


nso 
. Bection-66 of, the Oivil . Procedures Code 
runs. as follows :— i : 

“No. suit shall be maintained against any 
person claiming title under a purchase 
certified by the Court in such manner ‘as 
may be prescribed on the ground that the 
purchase, was made on behalf of the plaint- 
iff oron behalf of some one through whom 
the plaintiff claims.” 

The present suits are for specific perform- 
ance of the agresments to sell passed by 
the defendant aiter he purchased the prop- 
erties survey Nos. 121 and 34, on Septem- 
ber 20 and 26,.1922, respectively. Accord- 


ing .to the: decisions of the Privy. 
Council in Bubuns Kowur v. Buhoo- 
ree Lal (1);  Lokhee Narain Roy 


Chowdury v. Kalypuddo Bandopadhya (2) 
and Ganga Sahai v, Kesré (3) s. 66 must be 
construed very strictly and literally, and 
«s, 66 does not make benami purchases illegal, 
but the object of the section is to create a 
check on the practice of the judgment- 
debtors in clandestinely purcbasing by put- 
ting forward somebody elge as the purchaser, 
and te enable the Court to place the osten- 
sible purchaser in possession of what it had 
sold, and insure respect to that possession. 
by enacting that any suit brought against 
him, on the ground of benami shall be 
dismissed. It was held that e. 66 must be 
construed very strictly and not extended 
beyond its express terms, and that the 
section prohibited suits against a certified 
purchaser to assert a benami title against 
him, but didnot make benamt purchases 
illegal. The object of the stringent provi- 
sions of the section is to discourage benami 
sales but. not to render such’ purchases 
illegal. The case of Kumara v, Srinivasa 
(4) does not apply to the facts of the present 
case, In that.case the defendant acted 
benami in buying land at a Court sale for 
the plaintiff, paid part of the purchase- 
money for the plaintiff, and allowed him to 
remain in possession on the understanding 
that the defendant was to transfer thetprop- 
“erty on payment of the balance of the 
purchase-money, but subsequently ejected 
the plaintiff who sued to recover possession 
and it was held that-s. 317 of thé old Oode, 
corresponding tos. ‘66 of thé present Civil 


1) 14 M. I. A. 496; 18 W. R.157;10 B. L. R. 159. 
5 Sar, P. O. 3.69; 20 E. R. 871. 
‘(2) 2T. A. 154; 23 W. R. 358; 3 Sar. P. C. J. 472; 3 

Suth. P. O. J 132 (P. 0). i 

(3) 30 Ind. Qas, 265; 43 I. A. 177 at p. 182; 37 A, 
545at p. 554; 17 Bom. L. R. 9993; 19 0. W. N. 1175; 
18 M. L. T. 203; -29 M. L. J. 329; 2 L. W. 837; 13 A. L. 
J. 999; 22 O. L.J. 508; (1915) M, W. N.. 713 (P. O.). 

(4) 11 M. 213. 
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Procedure Code, was no bar to the plaintiff's 
suit. In the Full Bench case of Amrutam 
Venkatappa v. Vavilala Jalayya (5) and 
the Privy Council decision in Ramathot 
Vadivelu Mudaliar v: Peria Manicka Muda- 
liar (6) it was held that s. 66, sub-s. (1), of 
the Civil Procedure Code, does not debar a 
plaintiff from maintaining 8 suit “for speci- 
fic performance against a certified purchaser 
ata salein execution if the plaintiff's claim 
is based upon an agreement to convey the 
property made after the property was pur- 
chased ineluding the case in which after the 
purchase it is agreed that the property 
shall be transferred in pursuance of an 
agreement made before it. The suit in 
such a case is not brought “on the ground 
that the purchase was made on behalf of 
the plaintiff’ within the above-mentioned 
sub section, The learned Pleader for the 
respondent relies on the passage in the 
judgment of the Privy Council at page 115*: . 
“The object of s. 66 was to putan end to 
purchases by one person in the name of 
another; and the distinction between a 
purchase on behalf of another, and purchase 
coupled with an undertaking to convey to 
another at the price of purchase, is some- 
whatnarrow.” But their Lordships of the 
Privy Council further laid down that 
(page 115*) “whatever doubt might be 
caused by the character of the original 
agreement is removed by the events which 
happened after the sale.” There. were 
subsequent agreements which were un- 


affected by the, section and were 
accordingly - enforceable against the 
appellant, In the case of Amrutam Ven- 


katappa v. Vavilala Jalayya (9), where the 
defendant agreed that certain immovable 
property should be purchased in his name 
in Oourt-auction and that one-half of it 
should be conveyed by him to the plaintiff 
after the sale certificate was obtained, and 


under an agreement subsequent to 
the purchase the defendant agreed 
to execute a registered conveyance, 


it was held by the Full Bench of the Madras 
High Court that a suit brought for specific 
performance of the latter agreement, was 
not barred unders. 66 of the Civil Pro- 
cedure. 
It is urged on behalf of the respondent 
that if the agreements in question had been 
(5) 51 Ind. Cas.111: 42 M.615; 9L. W. 598; 28 M. 
L. T, 46; (1919) M. W. N. 355; 37 M. L. J. 98 (F.B.). 
(6) 56 Ind, Cas. 395; 47 I. A. 108; 240. W. N. 699; 
18 A.L. J. 584; 28M. L. T. 13; 39 M. L. J. 11;12 L. 
W. 1; (1920) M. W. N. 389; 43 M, 643; 2 U. P.L. R. 
(Œ. 0.) 90 &. 172 (P. O.). 
“Page of 47 I, A.—[Ed.] 
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passed by the defendant after the confirma- 
tion of the sale the suits would not have 
been barrred under s. 66 of the Civil Pro- 
cedure Code, but as the present agreements 


Were passed soon after the auetion-sales ' 


which were not confirmed, the present suits 
would come within the prohibition contain- 
ed in s. 66 of the Civil Procedure Code. 
Under s. 65 of the Civil Procedure Code 
where immoveable property is sold in execu- 
tion of a decree and such sale has become 
absolute, the property shall be deemed to 
have vested in the: purchaser from the 
time when the property is sold and not 
from the time when the eale becomes 
absolute. The title, therefore, of the pur- 
chaser was complete on the date of the 
auction sale, and the property vested in 
him, And if after the date of the auciion- 
sale he passed an agreement to convey in 
favour of another person, the suit based 
upon such an agreement would not come 
within the purview of s. 66 of the Civil 
Procedure Code. The plaintiff was examin- 
ed in this case and deposed that he did not 
intend to bid at the auction-zale. The 
learned Pleader on behalf of the respondent 
relied on certain statements in the plaint 
for the purpose of suggesting that the 
plaintiff's suit was based on the ground 
that the purchase was benami, The allega- 


tions in the plaint are consistent with | 


either theory. The plaintiff deposed on 
oath that he did not intend to bid. The 
defendant has not gone into the witness- 
box to contradict the plaintiff. The auction- 
sales were subsequently confirmed. 

We, think, therefore, that the present 
suits brought by the plaintiff are based 
upon the agreements to convey passed by 
the defendant after the title vested in him 
as the purchaser at the auction sale. The 
suits, in our opinion, do not come within 
the purview of s. 66 of the Civil Procedure 
Code. We think that the view taken by 
both the lower Courts is erroneous. We 
would, therefore, reverse the decrees of the 
lower Courts and pass a decree for specific 
performance in both the suits ageinst the 
defendant. The plsintiff shall have his 
costs throughout. We direct the defendant 
to execute a conveyance of the two lends in 
favour of the plaintiff purchased by him at 
the auction, and that the plaintiff should 
get possession of the property and mesne 
profits from the date of suit till recovery 
of possession. The mesne profits. should 
be determined by the Subordinate Judge 
under O. XX, r. 12. : 


ok Decree rerersed; ` 


us 
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DINKARRAI LAKSHMIPRASAD— 
PuLaiNTIFF—APPLICANT 


l versus 
YESHVANTRAI HARIPRASAD 


— Daren pantT—REsPONDENT. 

Civil Procedure Code (Act V of 1908), s. 89, O. 
XXIII, r. 8, Seh. II, paras. 1 to 3, 17—Agreement ta 
refer pending suit without order of Court, whether can 
be filed in Court. ` Ka. 

An agreement to refer to arbitration matters in 
differences between the parties in a pending suit 
without the order of the Court under paras. 1 to 3 of 
the Second Schedule to the Civil Procedure Oode is 
illegal and cannot be filed under para.17 of the said 
Schedule. [p. 124,col. 2.) 

Venkatachallam Reddi v. Rangiah Reddi (6), Amar 
Chand Chamaria v. Banwari Lal (1), Hari Parshad 
v. Soogni Devi (8) and Chanbasappa Gurushantappa Ve 
Baslingayya (4), referred to. . 

Section 89, Civil Procedure Code, makes it obliga- 
tory thatall refefences to arbitration whether by an 
order in suit or otherwise and all proceedings 
thereunder are governed by the provisions contain- 
ed in the Second Schedule except where the Arbitrae 
tion Act or any other law of arbitration applies, [p. 
125, col. 2.] F 

Kokil Singh v. Ramasray Prasad (9),- dissented 


from. 
'- Mr. Mulla, for the Applicant. 

Mr. Taraporewaia, for the Respondent. 

SUDGMENT.—The applicant Din- 
karrai Laxmiprasad prays that the agree- 
ment in writing dated August 2, 1927, 
between him and the respondent Yeshwant- 
rai referring matters in dispute between 
them to arbitration be filed in Court, and 
that an order of reference to the arbitra- 
tors appointed in accordance with the 
provisions of the said agreement or to such 
other arbitrator or arbitrators as the Court 
may deem fit be made. The application 
is made under para. 17 of the Second 
Schedule of the Oode of Civil Procedure, ` 

The material facts are that the ap-. 
plicant and the respondent carried on busi- 
ness in Bombay in the name, of Y. H. 
Desai & Oo., and were Secretaries, Treasurers 
and Agents of the Barsi Spinning and 
Weaving Oo. The applicant alleges that 
in December, 1922, taking advantage of 
his absence from Bombay, the respon- 
dent with the fraudulent intention of de- - 
priving the applicant of any benefit in the 
agency agreement and to secure the same 
for himself wrote to the Company that 
Y.H. Desai & Co. resigned their position 
as Secretaries and Treasurers and Agents 
from December 31, 1922. He further alleges 
that the respondent who was the er officio 


- director. of the Company got a: resolution. 
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passed -in an extraordinary general meet- 
ng whereby the agency agreement was 
‘determined and the firm of Desai Sons & Co. 
was appointed as’ Secretaries, Treasurers 
and Agents in place of .Y. H. Desai & Co. 
According. to the applicant this firm nomi- 
rally consisted of the respondent's sons and 
two of hisnominees, but really the respon- 
dent was the sole owner of the firm. ~- 

In August, 1923, the applicant” filed 

a suit being Suit No, 3579 of -1923 in this 
Court. against-the: respondent for. winding 
-up.of the partnership business of Y. H. 
Desai & Oo. and for other. consequential 
‘reliefs, > eee ; 
: The partnership agreement dated Sep- 
tember 28, 1917, Feontained a clause for 
arbitration in case of differences or dia- 
putes between -the applicant and. the Te- 
Spondent regarding the affairs of the'part- 
ership. Relying on the said clause the 
‘respondent took out a chamber summons 
‘under s,--19'of:the Indian Arbitration Act 
for. stay ‘of the suit. The summons ‘was 
heard.by Mr. Justice Kemp, who, on Septem- 
‘ber 19, 1923, made an order staying the 
suit.- It. appears that the parties did noth- 
ang after this and nothing happened until 
August 2,1927, when the parties entered 
into another agreement, whereby all matters 
in dispute and differences in Suit No, 3579 
. 0f°1923 including the costs thereof were 

referred: to the arbitration of two arbit- 
rators, l 
..On August 5, 1927,- the suit came on 
“ before Mr. Justice Davar. The parties 

appeared, and it was stated to the learned 
Judge that all. matters in: dispute and 
differences in the. suit. were referred to 
arbitration.: Thereupon, the learned J udge 
dismissed the suit. There is some dispute 
as to what actually took place before Mr. 
Justice Davar, but in view of the conten- 
tions of the parties on this petition it is 
. unnecessary to refer to the same. : 
~The agreement. of August 2, 1927, pro- 
vided’ that. before the arbitrators entered 
upon the reference they should by- writ- 
ing under their hand appoint an umpire. 
The arbitrators: held a meeting on October 
22, 1927, but as they could not agree as 
to -the appointment of the’ umpire, noth- 
ing was done. The arbitrators extended 
the time for making the award from time 
to. time with the consent of- the parties. 

l'he: last extension expired: on November 
1, 1928. The ' respondent's attorneys there- 
after refused to consent to any- further 
extension. The applicant says: that’ he 
was’ always fready: and. willing for the 
fA eee SS ies Qe WE eee ORE i 
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matters in dispute being decided by arbit- 
Tation under the agreement of August 2, 
1927, but as the arbitrators could not agree 


.as to the umpire, the reference could not be 


proceeded with. 

The position, therefore, is that the 
partnership agreement of September, 1917, 
contained a clause for arbitration. The 
applicant filed his suit for dissolution and 
winding up of the partnership which was 
stayed under s.19 of the Indian Arbitra- 
tion Act and thereafter the parties entered 
into an agreement of reference on August 


2, 1927. The suit filed by the applicant 


was then pending and was dismissed on 
August 5, 1927. The only question, there- 
fore, which arises on these facts is whe- 
ther the agreement of reference pending 
the suit between the parties made without 
the intervention of the Court can be allowed 
to be filel.in accordance with the provi- 
sions of para. 17 of the Second Schedule of 


the Code of Civil Procedure. It is unnecee- | 


sary, in my opinion, to examine the merite 
of the case or causes which led to ths delay 
in the arbitration proceedings or to attempt 
to apportion the blame between the parties 
for the same. 

The QOode of Oivil Procedure deals 
with arbitration under three heads:— 
Firstly, where the parties to a litigation 
desire to refer to arbitration any matter 
in differences between them in the suit. 
Secondly, where the parties without having 
recourse to litigation agree to refer their 
difference to arbitration and it is desired 
that the agreement of reference should 
have the sanction of the Oourt. Thirdly, 
where the agreement of reference is made 
and the arbitration itself takes place with- 
out the intervention of tbe Oourt, and 
the assistance of the Oourt is only sought 
in order to give effect tothe award. In 
cases falling under head (1) all proceed- 
ings from first to last are under the super- 
vision of the Court. In cases falling under 
heads (z) and (3), the proceedings describ- 
ed asa suit and registered as such must 
be taken in order to bring the matter— 
the agreement to refer or the award as 
the case may be—under the cognisance of 
the Court. Once the agreement to refer 
or the award as the case may be is filed, all 
further proceedings are under the supervi- 
sion of the Court and the. provisions 
relating to arbitration -under head No. 1 
are to be observed so far as applicable. 

This classification was made and 


-emphasized by their Lordships of: the Privy. 


Council in, the leading case of Ghulam 
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Jilani v. Muhammad Hussan (1). This was 
a decision under the old Code of Oivil 
‘Procedure of 1882. Prior to this decision 
there was considerable conflict in the deci- 
sions of the Indian High ‘Courts as to the 
true construction and effect of the provisions 
‘of the Oode relating to arbitration. To 
.Bet the conflict at rest, their Lordships 
carefully examined the provisions of the 
Code in Ghulam Jilani’s case (1). I cannot 
‘do better than quote what Lord Macnaghten 
said on this point (page 564) :— 

: “The question appears to their Lord- 
‘ships to turn upon the true construction 
‘and effect of tha provisions of the Code 
‘of Civil Procedure relating to arbitration. 
The decisions of the Indian Courts on 
those provisions are so conflicting that it 
_may be useful to state generally the con- 
clusions at which their Lordships have 
‘arrived on some of the disputed points 
brought to their attention in the course of 
the argument.” Pe 

It is clear, ftherefore,” tome, with all 
‘deference to the eminent Judges who have 
‘or appear to have taken the contrary view, 
“that their Lordships laid down what in 
‘their opinion was the law as to arbitra-' 
tion contained in the Civil Procedure'Code, 
and that isthe law which I think ought 
‘to be followed. Unfortunately, even after 
the pronouncement of the Privy Oouncil, 
the Oourts in India have attempted to get 
round “the game by exercise of legal and 
judicial ingenuity. I venture to think that 
‘most of the difficulties with regard to the 
law of arbitration under the Second Sche- 
dule of the Code of Civil Procedure would 
disappear if only the clear and unam- 
biguous pronouncement of Lord Macnaghten 


in Ghulam Jilani’s case (1) and the sub- . 


sequent legislation in the Civil Procedure 
Code is adhered to, and the plain meaning 
thereof given effect to. - | 
Lord Macnaghten’s classification as 
to the three heads of arbitration and the 
‘true construction of the provisions of the: 
Code in the Second Schedule has been given 
legislative effect by the Code of 1908. Thus 
now we have in the present Code three 
headings given in’ relation to the three 
‘kinds of arbitration referred to by Lord 
Macnaghten. The first heading is “Arbitra- 
tion in suits” which appears over para. 1 of 
“the Second Schedule. The second heading 
which occurs above para. 17 is “Order of re- 


(1) 291. A. 51; 4 Bom. L. R.-161; 29 O. 167; 60. 


W, N. 226; 12 M. L. J.77; 8 Sar. P. O. J. 154; 25P R., 


1902 (P. O.). 
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ference on agreements to refer". The third 
heading appears over para. 20 and is Arbi- 
tration without the intervention of the 
Oourb.” °> f ; 

Section .89 of the Oivil Procedure 
Oode is a new provision’ and runs as 
follows :— l 

“Save in so far as is otherwise provided 
by the Indian Arbitration Act, 1899, or by 
any other law for the time being in force, all 
references to arbitration, whether by an 
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‘order in a suit or otherwise, and all proceed- 


ings thereunder, ‘shall be governed by the 
contained in the Second 

Schedule.” 

- This is a new section. There was no such 
section in the Oode of 1882. Here again, in 
my opinion, it would be better to construe 
the section as it stands rather than speculate - 
as to the intention of the Legislature, as to its 
‘scope and. intention and necessity. The 
words “By any other law for the time being 
in force” must mean any law as to arbitra- 


_ tion other than the Indian Arbitration Act. 


The plain meaning of the section, therefore, 
is that if a case is governed by the Indian . 
Arbitration, Act or by any other law relating 
to arbitration, then the Second Schedule will 
not apply ; otherwise it does. If the Second 
Schedule applies then I think the classifica- 
tion made by Lord Macnaghten as to the 
three heads of arbitration would apply, and 
the cases falling within the Code must be 


‘governed by the provisions contained in the 
-Second Schedule. The partiescan go to 


arbitration in @ proper case under the In- 
dian Arbitration Act if it applies or under 
any other law of arbitration applicable. Ib 
is well-known that there are Statutes which 
deal with arbitration other than the Indian 
Arbitration Act or the Civil Procedure Code 
such as for instance the Indian Companies 
Act, the Dekkhan Agriculturists’ Relief Act, 
or the Oo operative Societies Act, etc. If 
then the case is one to which the Code of 
Civil Procedure applies. then it is clear that 
if the parties want to go to arbitration. they 
must follow the provisions of the Second 
Schedule. If they do not they take the con- 
sequences. In this sense the Code is ex- 
haustive ‘notwithstanding’ the use of the 
word “may” in para. 17 or 20. | | 
After all what is arbitration? The 
rule of law is that any contract by which the 
parties agree to oust. the jurisdiction of the 
ordinary Oourts is void. This is the prin- 
ciple of s. 28 ot the Indian. Contract: Act. 
But to this principle there is an exception 
‘and it is that’ -parties may -settle their dis- 


"putes, by -arbitration ‘instead. of: litigating 
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them in the ordinary tribunals. But after 
all, this is an exception. As pointed out 
in Doleman v. Ossett Corporation (2) by 
English Law the Courts are the recognised 
machinery for eetting disputes between the 
parties to contracts. A complainant by tak- 
ing out a writ can cause his opponent to be 
ordered to appear before the Court, and the 
parties must accept its decision. That arbi- 
tration as a method of settling the differen- 
ces between the pariic: io contracts is only a 
recognised exception is established by the 
fact that even in the case of a contract 
containing an arbitration clause the 
jurisdiction of the Court is not ousted. On 
this point, I may perhaps refer to the ob- 
servations of Fletcher Moulton, L.J , in the 
case above referred to. The learned Lord 
Justice says (page 267*) :— 

“Very early in the history of arbitration 
there arose the question whether a party to 
a contract containing an arbitration clause 
was preciuded thereby from appesling toa 
Court of Law to enforce his rights under 
the contract, The answer which the Courts 
gave to this question admits of no doubt. 
They decided that no provision in a contract 
which ousted the jurisdiction of the Courts 
of Law could be valis, but that a clause 
agresing to refer disputes to arbitration was 
valid because it did not oust the jurisdiction 
of the Courts, In other words they decided 
that the jurisdiction of the Courts to compel 
a defendant to appear before them,and their 
jurisdiction to pronounce finally and con- 
clusively on the rights of the parties after 
due hearing, were left untouched by such a 
clause, or by the appointment of a specific 
arbitrator to decide the matter, or even by 


proceedings having been commenced under 


such a submission. Neither a general agree- 
ment to submit disputes to arbitration, nor 
the submission of the dispute in question to 
a particular arbitrator, nor even the pen- 
dency of an arbitration thereon, could be 
pleaded in answer to a claim in an action.” 

The authorities show that if a person 
files an action jn ‘breach of an agreement to 
refer, the other party has aremedy and that 
is to apply for a stay of the action. But the 
Court is not bound to stay the action, The 
Court has a discretion and may well refuse 
to stay the action If the Court in the 
exercise of its discretion stays the action the 
plaintiff has no remedy left but to proceed 
with the arbitration. If the Court refuses 
to stay the action the,Court has seizin of the 


(2) (1912) 3 K. B. 257; 81 L. J. K. B. 1092; 107 L. T. 
581; 76 J. P. 457; 10 L. G. R. 915. 
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disputes and itis by its decision and its 
decision alone that the rights of the parties 
are settled. The observations of Fletcher 
Moulton, L.J, are in point. The learned 


‘Judge observes (page 2681) :— - 


. “The present position, therefore, of agree- 

ments to refer to private tribunals may be 
shortly expressed thus. Theslaw will not 
enforce the specific performance of such 
agreements, but, if duly -appealed to, it has 
the power inits discretion to refuse to a party 
ithe alternative of having the dispute settled 
by a Court of Law, and thus to leave him in 
the position of having no other remedy than 
to proceed by arbitration. If the Court has 
refused to stay an action, or if the defendant 
has abstained from asking it to do so, the | 
Court has sexsin of the dispute, and it is by 
its decision, and by its decision alone, that 
the rights of the parties are settled. It 
follows, therefore, that in the latter case the 
private tribunal, if it has ever come into 
existence, is funetus officio, unless the 
parties agree de novo that the dispute shall 
be tried by arbitration, as in the 
case where they agree that the action 
itself shall be referred. There cannot be 
two tribunals each with the jurisdiction 
to insist on deciding the rights of the 
parties and tocompel them to accept its 
decision. 

“To my mind this is clearly involved 
in the proposition that the Oourtsa will 
not allow their jurisdiction to be ousted. 
Their jurisdietion is to hear and decide 
the matters of the action, and for a private 
tribunal to take that decision out of their 
hands, and decide the questions itself, is 
a clear ouster of jurisdiction. Therefore, 
to hold that the private tribunal is still 
effective after the dispute has come before 
the Court would be.to say that, in all cases 
in which s. 4 of the Arbitration Act 1889, 
applies, the defendant may still force on 
an arbitration and, by obtaining an award 


, from the arbitrators, oust the jurisdiction 


of the Courts to decide the question they 
have in hand. In each case where the 
Court has decided that it will retain in its 
own hands the decision of the case, there 
would thus be a race between it and a 
private tribunal which should be the first 
to give a decision in the matter”. 

As pointed out by the learned com-. 
mentators of the Indian Contract Act at 
page 222 there are three remedies open to 
a party toa reference for breach of the 


‘agreement; he may sue for damages for 


the breach; or he may bave the agreement 


A aa KENE a a TH 


z *Pages of (1912) 3 K. B.—[Ed.] 


1941, 0.1930 DINKARRAT LAKSEMIPRASAD V., YASHYANTRAT HARIPRASAD.- 


specifically performed in the manner 
provided by the Code of Oivil Procedure; 
or he may plead the agreement in bar of 
any suit that may be brought against him 
in violation of theterms of the agreement 
as provided by ‘the Specific Relief Act, 
8.21. But the provisions of the Code and 
of the Specific Relief Act have no operation 
wherever the Indian Arbitration Act ap- 
plies. Both these remedies, however, are 
still available, but in a somewhat different 
form, under the provisions of the Indian 
Arbitration Act. 

Further remedies are pointed out 
by Sir Norman Macleod, O. J. in Manilal 
Motilal v. Gokaldas Rowjj (3). According 
to the learned Ohief Justice if an award is 
made and both the parties accept it, they 


‘ .can apply for a consent decree in terms 


thereof, and there will be no need to apply 
for an order regarding the terms of 
adjustment. Secondly, if the plaintiff 
disputes the award for any reason and 
wishes to proceed with the suit, the defen- 
dant may plead the award and have the 
. case set down for hearing on the issue, 
whether the award is binding as an ad- 
justment, 
award the plaintiff may have the case set 


down for trial on the issue. whether the 


adjustment could be recorded. Thirdly, 
either party can filea suit to enforce the 
award and apply for stay ofthe original 
suit. According to Fawcett, J., in the 
same case, the. defendant can, under 
O. VIII, rr. 8and 9 with the leave of the 
Court, plead the award in bar of the action 
on the original demand. I am not con- 
cerned with the question whether the 
remedies pointed out in Manilal’s case (3) 
are right or wrong. So long as the author- 
-ity of the case is followed—it has been 
followed ina recent Full Bench case, 
Chanbasappa Gurushantappa v. Baslingayya 
(4)—there are these. remedies open toa 


party where there has been an agreement. 


of reference pending a suit and an award 
has been made. 


That being the position, by what 


law arethe rightsof the parties in this’ 


case governed ? As stated above, the suit 
was pending on August 2, 1927, when the 
parties entered into an agreement where- 
by all matters and differences in the suit 
were referred to arbitration. If, therefore, 
the parties wanted to oust the jurisdiction 


(3) 59 Ind. Oas. 53; 45 B. 245; 22 Bom, L. R. 1048. 


av 105 Ind. Cas. 516; 51 B. 908; 29 Bom, L. R, 1254; 


R. 1927 Bom, 565 (F. B.). 


If the defendant disputes the’ 
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of the Court they could only have proceed- 
ed about it in the manner laid down by 
2o aa Schedule of the Civil Procedure 
Oode. ; . 

I cannot conceive of any hardship 
by a rigorous insistance on the provisions 
of the Second Schedule. Every person 18 
presumed to know the law, and if with 
their eyes open the parties seem to have 
adopted a course contrary to law, it is 
their misfortune and they must take the 
consequences, . 

Ifthe suit is pending, the Oode of 
Civil Procedure will apply. It is then 
within the discretion of the parties to 
apply for an order of reference under 
para. 1 of the Second Schedule. If they 
do, then the provisions of paras. 1 to 16 
would apply. Olearly, the Indian Arbitra- 
tion Act does not apply. That Act does 
contemplate a reference to arbitration out 
of Oourt by the parties to a suit. I see 
no hardship or any insuperable difficulty 
in insisting on this rule, Even if one of 
the parties to an agreement of reference 
‘made in a pending suit’ backs’ out of it 
what happens. The suit will go on. The 
Court has seisin of it. Whereis the hard- 
ship? In any case, there is always the 
remedy for damages. Under the proviso 
to s. 21 of the Specific Relief Act, where 
a person who has made a contract of refer- 
ence, and has refused to perform it, and 
sues in respect of any subject which he 
has contracted to refer, the existence of 
such contract will bar the suit. As point- 
ed. out by the learned commentators of . 
Pollock and Mulla’s Indian Contract Act, 
the wording of this section is wide enough 
to cover a contract to refer any matter 
which can legally be referred to arbitra- 
tion. One of such matters is a suit 
proceeding in Court. It was held in Sheo 
Datv. Sheo Shankar Singh (5) that where 
the parties to a suit refer the matters 
in differences between them in such. 
suit to arbitration, the further hearing of the 
suit will be barred under this section, 


It is true that in  Chanbasappa 
Gurushantappa v. Baslingayya (4) it was 
held that where in a suit parties have 
referred their differences to arbitration 
without the order ofthe Court and an award 
is made, a decree in terms of the award can 
be passed by the Court under O. XXIII, 
r. 3, of the Civil Procedure Oode, but not 
otherwise. Here the position is quite 
different. Nothing happened in this case 


~ (5) 27 A. 53; LA. L. J. 398. 


124 


beyond the agreement: of reference, and the 
reference was not proceeded with, Although 
the Full. Bench case of Chanbasappa 
Gurushantappa v. Baslingayya (4) decides 
that where an award is made under an agree- 
ment of reference entered into by the 
parties to a pending suit, such an award can 
be regarded as an adjustment of the -suit 
and a decree passed thereon, the Bombay 
authorities including Chanbasappa's case (4) 
show clearly thata mere agreement of 
reference cannot be recognised, No case has 
gone tothe extent of holding. thata mere 
agreement of reference can be recognised 
as an adjustment ofa suit. 

Then what happened in this case. 
Whilst the suit was pending the parties 
entered into an agreement of reference. In 
view of the conclusion to which I have 
“come, Lam not concerned with the question 
whether the agreément of reference was a 
fresh agreement as contended by Mr. Mulla 
or it was thesame old agreement as argued 
by Mr. Taraporewalla, The fact remains 
that it is an agreement of reference to 
arbitration, and the only question with 
which I am concerned is whether it can 
be filed under the provisions of para. 
17 of the Second Schedule. : 

It is argued by Mr, Mulla that the 
suit had términated and, therefore the 
agreement fell under para. 17 and can 
be filed thereunder. The heading under 
which para. 17 occurs is “Order of 
reference on agreements to refer.” The 
wording ofthis paragraph makes it quite 
clear that the agreement which is con- 
templated is one entered into outside the 
Court before any suit was filed. Thus sub- 
el. (1) says:— 

“Where any persons agree in writing that 
any difference. between them shall be refer- 
red to arbitration, the parties to the agree- 
ment, or any of- them, may apply to any 
Court having jurisdiction in the matter to 
which the agreement relates, that the 
agreement be filed in Court.” 

The important words are “apply to any 
Court having jurisdiction in the matter.” 
How then can this clause apply to the case 
where a'suit is already pending in a Oourt 
of proper jurisdiction. 
implication exclude the’ idea of a suit 
already pending. Then again sub-cl. (2) 


requires that an application must be in- 


writing and has to be numbered and 
registered asa suit between the applicant 
as plaintiff and hisopponent as defendant. 
Then comes para. 18 under which 


a party to any agreement. of reference to- 


‘support, 


These words by. 
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arbitration can apply to the Court to stay a 
suit filed by his opponent in breach of the 
agreement of reference to arbitration. This, | 
in my opinion, clearly shows that the agree- 
ment contemplated under para. 17 
must be one entered into prior to the 
institution ofa suit. If Mr. Mulla’s argu- 
ment is good the position would be the same 
with regard to a suit which is pending. 
It is difficult to see how the legality or the 
enforceability of an agreement ofireference . 
depends on the mere accident of the suit. 
having terminated. If in a suit parties 
enter intoan agreement of reference, the 
suit does not terminate, say, for five ‘years. 
after the agreement, what then? Is the 
agreement of reference suspended’ until the 
suit terminates and can only be enforced 
after it has terminated? Are the parties to 
wait all the five years, and would such an 
agreement of reference be enforced after 
the period of limitation is over? Then again, 
if there isan agreement of reference ina 
pending suit,the agreement is registered 
as a suit under para. 17, can there be, 
two suits with regard to the same subject- 
matter? Can an application be made for stay 
of the first suit under para. 16? The 
answer to the questions, in my opinion, is 
clearly in the negative. 

In my opinion, therefore, an agree- 
ment to refer to arbitration matters in 
differences between the parties in a pend- 
ing suit without the order of the Oourt 
under paras. 1 to 3 of the Second Schedule 
is illegal and cannot be filed under para, 
17 of theSchedule. This view is not without 
In Venkatachalam Reddi v. 
Rangiah Reddi (6) it was held that para. 
17 of the Second Schedule to the 
Civil Procedure Oode applies only to cases 
where parties without having recourse to, 
litigation agree to refer their differences to — 
arbitration and the agreement to refer to 
arbitration in a pending litigation made 
without the intervention of the Court 
cannot be filed under para. 17 of the 
Second Schedule. In Amar Chand Cha- 
maria v. Banwari Lal(7) it was held that 
where in a pending suit the parties go to- 
private arbitration without an order of the 
Court and an award is made, the award 
cannot be enforced either under O. XXIII, 
r, 3,orthe Second Schedule of the Oivil 
Procedure Code or the Indian Arbitration 
Act. It was further held that if a submis- 


(6) 12 Ind. Cas. 372; 36M. 353;10 M. L. T. 248; 
(1911) 2M. W. N. 249; 21 M.L, J. 990. 
i 69. Ind, Cas. 808; 49 O, 608; A. I. R, 1922. Oal. 
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-sion to arbitration of matters in differences 
-ima pending suit isto take place, -there is 
no provision for it other than the provisions 
of the Second Schedule to the Civil Pro- 
-cedure Code. In Hari Parshad v. Soogni 
-Devi (8) the Lahore High ‘Court has- taken 
‘the same view. Even the other -High 
‘Oourts, which have gone the length of 
-holding that an award made under an 
‘agreement of reference in a pending suit 


“without the order of the Court can be regard- ' 


od-as an adjustment of the suit under 
O. XXIII, r.. 3, “have stopped short 
‘of holding that a mere agreement. of refer- 
ence where no award has been made can be 
treated as an adjustment under O. XXIII, 
`r. 3, Civil Procedure Oode. 

In the recent Full Bench decision in 
Chanbasappa Gurushantappa v. Baslingayya 

. (4) the question referred to the Full Bench 
was, where in a suit parties have referred 
their differences to arbitration without an 
order of the Court and award is made can a 
decree in terms of the award be passed by 
‘the Court under O. XXIII, r. 3, or otherwise? 
The Full Bench answered the first part 
of the question in the affirmative and the 
second part in the negative. Dealing with 
this question the learned Chief Justice 
held that the better view was that para. 20 
of the Second Schedule of the Civil Proce- 
“dure Oode did not apply to arbitration in 
a pending suit. Orump, J., observed 
(page 9494) :— 

“In a pending suit the parties may 
apply for a reference under para. 1. It 
is within their discretion to do so or not, 
a point which isnot without significance 
in considering how far the Schedule is 
intended to be exhaustive. If they do, 
their proceedings are within the Schedule. 
If not, they are outside it. The other class 
of arbitrations is where there is no pend- 
ing suit. Here they may make the refer- 
ence an order of the Court under para. 17, 
or they may proceed to an award and then 
apply under para. 20. The words ‘any 
Court having jurisdiction’ in para. 20 
appear to metosupport this view. Those 
words by implication exclude,the idea of 
a suit already pending between the parties, 
nor is it easy to believe that the Legislature 
intended that in such a case a Court other 
than the Courtin which a suit was already 
pending should become seized of the 
matter. That would be contrary to the 
general principle to be found in s. 10 of 


(8) 67 Ind. Cas. 123; 3 Lah. L. J. 169. 
*Page of 51 B| Ed]. 
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' Code, and might lead to many ‘practical 


inconveniences. ‘The weight of judicial 
opinion certainly favours the construction 
which 1 suggest and I am content to follow 
the’ second decision of Macleod, C. J., in 
Manilal Motilal v. Gokaldas Rowji (3), 
which to this extent has the concurrence 
of Rankin, J., [at page 611*] in Amar Chand - 
Chamaria v. Banwari Lal (7). Mr. Justice 
Blackwell was also of a similar opinion, 
The Full Bench followed an earlier 
decision of our High Court to which I have 
already referred, namely, Manilal’s case (3). 
16 was held in that ease that where parties 
to a suit refer their disputes to arbitration 
without the intervention of the Court and 
an award is made, an application to pass 
a decree in terms of the award is an 
application to record a compromise within 
the meaning of this rule. With regard to 
this decision the learned commentator 
of Mulla’s Code of Civil Procedure ob- 
serves :— : 
“This decision dissents from the Calcutta 
decision according to which in such a 
ease the Court should not take any notice 
cf the award and the suit may be proceeded 
with on the application of either party. 
It is submitted, with respect, that the view. 
taken by the Oalsutta High Court is cor- 
rect",—an opinion in which with due 
respect I concur, In my opinion it is far 
more consistent and logical to hold that 
s. 89 makes it obligatory that all references 
to arbitration whether by an orderin suit 
or otherwise and all proceedings there- 
under are governed by the provisions 
contained in the Second Schedule except 
where the Indian Arbitration Act or any 
other law of arbitration applies and that 
notwithstanding the use of the word “may” 
in‘the Second Schedule. After all, parties 
are not bound to goto arbitration, But if 
they want to do so and to that extent seek 
adecision of a private tribunal then they 
must proceed in the manner indicated in 
s. 89 of the Oivil Procedure Gode. If they 
do not the arbitration is bad. Whatis the 
hardship ? “se 
A case decided: by the Patna High 
Court has been referred to and it ig Kokil 
Singh v. Ramasray Prasad (9). In that 
case, the parties came’to an agreement to 
arbitration in a pending suit and applied 
the same day to the Oourt to withdraw the 
suit.:. The suit was’ accordingly dismissed. 
and an. award was ‘made. and. filed. under. 
: (9): 81 Ind. Oas. 994; 3 Pat. 13 ae 
1: R 1924 Pa aba; 6 Pa Te 125. 3 Pak Lagi A 
*Page of 49 O.—[Ea.] ; = 
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- paras. 20and 21. This case is inappli- 
cable to the facts of the present case. But 
-if that decision means that an agreement 
-of reference to arbitration in a pending 
‘suit by itself isa valid agreement and can 
“be filed under para. 17, then with all respect 
‘to the learned Judges I am unable to agree 
with it. The judgment, however, proceeds 
“upon the ground that the suit was'at an 
end but the agreement to refer to arbitra- 
tion stood, and it was open to the parties 
to get their suit dismissed by consent. 
That being done the whole matter was at 
large. With regard to this decision I may 
say that it can only be supported on the 
ground pointed out by the learned com- 
mentator of Mulla'’s Code of Civil Proce- 
dure. Says he “for the agreement was 
virtually conditional and the Court sur- 
rendered its ‘jurisdiction by allowing the 
suit to be withdrawn.” 

This case is one more illustration 
of the state of doubt and uncertainty in 
which the law of arbitration undoubtedly 

’ lies. The framers of the Oode in dealing 
_ with s. 88 observed that the provisions of 
the Code of 1882 relating to arbitration 
had been transferred with certain modi- 
fications to a separate Schedule (Sch. II) 
“in the hope that at no distant date they 
may be transferred into a comprehensive 
Arbitration Act.” Unfortunately 
hope has not yet been realised. I think 
itis high time that those responsible for 
legislation in this country should seriously 
consider the advisability of taking 
early steps to revise the law of arbitration, 


In my opinion the summons must 
fail and must be discharged with 
_ coats, 

Counsel certified. 

å. ` 


Summons discharged. 





BOMBAY HIGH COURT. 
» Second Orvin APPRAL No, 517 oF 1927. 
September 11, 1929, 
Present:—Mr. Justice Madgavkar and 
Mr. Justice Allison. 
DAMODAR BEOHAR AND oTHERs— 
DEFENDANTS—~APPELLANTS 


versus 
MOHAN JAVER AND OTAERS—PLAINTIRFS— 
RESPONDENAS, 


Bhagdari and Narwadari Tenures Act(V of 1862), 


4. 8—Ostenstble sale of recognised portion of bhag— 
Sale in reality only of motety—Suit by vendors to 
recover property sold, maintainability of—Vendee's 
right to refund of price paid—Conitract -Act (IX of 
2872), 8. 65.- - : : Fa, Sata a bee 
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The ownérs ofa bhag ostensibly sold the whole of 
a recognised portion of the bhag to A and B. A 
subsequently passed an agreement to convey half of 
the bhag to B. It was found that A really paid 
only half of the consideration and was putin pos- 
‘session of only half and that B was only a nominee 
‘of the vendors. The vendors subsequently sued to 
recover the bhag soldto Aon the ground that the 
sale was really only of a portion and was, therefore, 
void under the Bhagdariand Narwadari Tenures Act: 

Held, (1) that as the transaction was really a sale of 


only one half of arecognised portion, it was void . 


and the Courts were bound on the application of the 
plaintiffs to avoid it, even though the plaintifie might 
have taken advantage of it for a period of very 
nearly twelve years and though the Revenue Authori- 
ties had apparently never intervened; 

(2) that A was, however, entitled in equity toare- 
fund of the price paid by him. 


Second appeal from a decision 
the District Judge, Broach and Panch 
Mahals, in Appeal No. 53 of 1925, con- 


firming a decree of the Subordinate Judge | 


at Broach, in Suit No. 217 of 1524. 


Messrs. H. C. Coyajee, M. B. Dave and 
N. M. Majumdar, for the Appellants. 

Mr. G. N. Thakor (with him Mr. H. D. 
Thakore), for the Respondents. 

JUDGMENT. —The question in this 
appeal is, whether the plaintiffs Nos. 1 to 3, 
respondents, are entitled to avoid the sale- 


of: 


deed passed by them to the defendants . 


Nos. 1 and 2, appellants, and the defendants 
Nos. 3 and 4, respondents, in 1912. Both 
the lower Courts have answered the ques- 
tion inthe affirmative, holding that -the 
sale deed in question, though ostensibly 
of the whole of a recognised portion of the 
bhag, was, in reality, a eale-deed of one- 
half, for half the recited amount, and the 
plaintiffs in reality retained possession of 
the other half themsevles without receipt 
of the other half of the recited considera- 
tion. The defendants Nos. 1 and 2 appeal. 

It is argued for the appellants that the 
sale-deed in question, being on. the face of 
it one for a recognised portion of the bhag, 
does not offend against the provisions of the 
Bhagdari Act V of 1862, and that, in any 
case the plaintiffs having taken advantage | 


`of the sale, should not be allowed to avoid. 


it. For the respondents it is contended that 
the transaction in. reality was an aliena- 


tion of an unrecognised portion of the | 


bhag and must, therefore, be set aside. 


The facts as found by both the lower 
The appellante . 


Courts are as. follows: 
Sonees were the mortgagees from the 
plaintiffs-respondents. 
@ suit in redemption. Accounts were 
made up and the plaintifs were - declared 


-entitled to” rédeem on payment of the 


The latter brought . 


14 L 0, 1940 . 


amount by instalments. . The mortgagors 
failed to pay the instalment, The mort- 
‘gagees threatened to put up the property 
to sale and the mortgagors in order to 
retain possession of at least a portion,agreed 
to transfer the other portion to the mort- 
gagees decree-holders for the decretal 
balance due, In order toavoid the provi- 
- sions of the Bhagdari Act, the parties 

‘decided that the real sale of one-hlaf should 
take the apparent form of a sale of the 
whole for double the appellants’ decretal 
amount, the defendant No. 3 the son of the 
plaintiff No. 1 and the defendant No,4 the 
father-in-law of the other plaintiff being 
joined as purchasers. The plaintiffs, how- 


. ever, continued to remain in pessession of. 


. their half. In May, 1913, some unregistered 


documents were passed, followed a few days’ 


later by a document Ex, 56, under which, 
the purchasers appellants agreed to reconvey 
to the defendants Nos, 3 and .4 respondents 
the portion of which the former were in 
possession on receipt of the price at the 
rate of Rs. 240 per aere. 

Bombay Act V of 1862 has formed the 
‘subject of numerous decisions in this Court. 
The restriction on alienation of a portion is 
evidently found inconvenient by bhagdar 
and itis not uncommon to find that the 
same parties who had joined in an aliena- 
tion contrary to the Act, subsequently come 
forward, when their purpose ‘is served, to 
have the alienation set aside under the Act. 
However antiquated or inconvenient, 
the Act stands on the Statute _ Book 
and it is the plain duty of the Courts 
to give effect to its provisions, The 
‘object of the Act in express terms is to 
avoid dismemberment of the bhag or of a 
recognised sub-division of it, the means 
“being provisions such as gs. 3 and 5, render- 
ing alienation of a recognised portion un- 
lawful. Reliance is placed for the appel- 
lants on Gulab Raiji v. Bai Tejbai (1) 
as an instance of a liberal interpretation of 
the Act and a refusal by the Oourts to set 
aside what was in terms an alienation of an 
' unrecognised portion. The facts there are 
clearly distinguishable. The purchaser had 
already been in adverse possession of ~a 
‘portion of a recognised sub-division of a 
bhag. He obtained two sale-deeds from 
two different persons in respect of the re- 
maining portion of the recognised sub-divi- 
sion. Being himself in possession, he could 
easily have given -the transaction the 
necessary legal appearance by means of a 
diferent conveyancing purchaser. The 

(1) 51 Ind, Oas. 947; 21 Bom, L, Rs 707. . 
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- Court held that the effect of the. sale-deeds 
. Was in-fact to bring the recognised . portion 
of the bhag together, and not to efiect a 
‘dismemberment of it, and, regarding the 
. Substance of the transaction in that light, it 
- declined to set aside the sale-deeds. In so 
far as .that-case lays down any principle, 
it is that the Court should look to the sub- 
stance and not to the mere form of the 
transaction. And in any case,” where the 
law such as s. 3 expressly declares cer- 
tain transaction unlawful, the Courts not 
only may but must regard the reality and 
not the appearance of the transaction in 
question. In the present case, for instance, 
- had the agreement to reconvey Ex. 56 been 
effected by the necessary payment by the 
plaintiffs and the necessary reconveyance, 
it might have been urged with some reason 
that the appellants would not have been 
entitled to set aside such a reconveyance 
in favour of the plaintiffs-respondents, 
inasmuch as the effect then would have 
been, as in Gulab Raiji's case (1) not to effect 
dismemberment but to bring about a re“ 
union of the recognised portion of the bhag. 
That is not, however, the ease and that is 
not the question on the present facts. We 
agree with the lower Oourts that the trans- 
action in reality was a sale of one-half of 
the recognised portion by the plaintiffs in 
favour of defendants Nos. 1 and 2 with a 
subsequent agreement to reconvey by the 
defendants Nos. 1 and 2 on receipt of ` 
Rs. 240 per acre. In this view the transac- 
tion was unlawful and the Oourts are 
bound on the application of the plaintifs 
to avoid it, even though the plaintiffs might 
have takenadvantage of it for a period of very 
-nearly twleve years and though the Revenue 
Authorities had apparently never interven- 
ed. At the same tinie, the lower Oourts 
have considered these circumstances and, 
having regard to the equities, have ordered 
the repayment of‘the actual consideration, 
to the appellants. To further relief than. 
this they are not, in our opinion, entitled. 
The appeal fails and is dismissed with 
costs. 
A. . Appeal dismissed, 
BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FOR REVISIOK 
No, 232 or 1929, 

October 2, 1929. 
Present:—Mr, Justice Patkar and Mr, 
Justice Wild. 

- In re MAHOMEDALLI MITHABHAI 
—APPLIOANT, i 
Oriminat Procedure: Code (Act V-of 1899), 6. 488m 
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" Existence of 
ceedings ‘under 8. 
J ofe 


deeree of Civil Court, whether bar to pro- 
188—Insolveney `of husband, ‘effect 


‘The existence ọfa decree of a Civil Court for 
_ maintenance, which cannot be executed owing to the 
“ insolvency ofthe husband, does not oust the jurisdic- 
‘ tion of the Magistrate to pass an order for mainten- 


sance under s; 488, Criminal Procedure Code. 


. Kent y. Kent (2), relied on. ae 
In re E (1) and Halfhide v. 


° Halfhide (8), distinguished. 


Criminal application for revision against 
“an order passed by the Additional Oity 
Magistrate, First Class, at Ahmedabad. 
: | Mr, (Mahale with him Mr. V. N. Chhatra- 
ati), for the Applicant. 
ee M Vélani (with him Mr. B. G. Rao), for 


“the Opponent. 


tS GMENT.—In this case one Bai 
kn and her husband Mahomedalli 
lived together till 1926. In the year 1927 
suits were brought in the Oivil Oourt by 
“the husband for restitution of conjugal 
“rights and by the wifefor maintenance. 
The husband failed in his suit,and the 
„wife succeeded in securing an award of 
` “maintenance at the rate of Rs. 12 per month. 
The appeal filed by the husband asa 
„pauper also failed. The husband then 
-applied for being adjudicated an insolvent 
' on: June 20, 1928, and was adjudicated. an 
"insolvent on February 9, 1929. The present 
_ „application before the Magistrate was filed 
“on. December 22, 1928, unders. 488 of the 
` Oriminal Procedure Code. The Magistrate 
‘on consideration of the whole evidence, 
‘same to the conclusion that the opponent 
‘earned at least Rs. 40 to 50 per month and 
“the amount of Rs. 12 decreed by the Oivil 
Court was a proper maintenance. | 
ae is a on behalf ofthe applicant 
‘that as there is a decree of the. Civil Court 
“in existence which can be executed, the 
“Magistrate has no jurisdiction to pass an 
‘order under s. 4880f the Oriminal Pro- 
‘cedure Code. There is nothing ins. 488 
to oust the. jurisdiction of the Magistrate 
when a decree has been passed by the 
‘Civil Court. Reliance, however, has been 
placed on the.decision in In re Subbaramak: 
kammah (1). In the present case, though 
there was a decree for- maintenance in 
favour of the wife, the decree in fact could 
not be executed on account of the insolvency 
proceedings initiated by the husband. The 
arrears of maintenance decreed. by the 
Civil Gourt would be a debt which could 
be proved in insolvency, but future pay- 
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menta cannot be proved in insolvency as- 
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they are incapable of valuation and might | 
cease at any moment if the husband and - 
wife decided to live together. ,In the 
present case the wife was not able to get 
the maintenance on account of the pendency 
of the insolvency proceedings. Under 8. 
44, sub-s. (1), cl, (d), of the Provincial 
Insolvency Act V of 1920, an order of dis- 
charge shall not release the insolvent from . 
any liability under an order for main- 
tenance made under s. 488 of the Code of 
Criminal Procedure, 1848. Taough there is 
a decree of the Civil Court im existence, it 
is merely a paper decree which cannot be 

_ executed on account of the pendency of the 
insolvency proceedings, A mere decree of 
a Civil Court awarding maintenance is? not 
equivalent to maintaining the wife. Under .. 
these circumstances, we think that the 

° Magistrate has jurisdiction under s. 486 to 
pass an order for maintenance in favour of 
the wife. ‘The decision of the Madras 
High Court in the case of Kent v. Kent (2) 
is consistent with thisview. Reliance is 
placed on behalf of the applicant on the 
decision in the case of Halfhide v. Halfhide 
(3). That case relates to cl. (3) of s. 488, 

_and decides that if the husband has applied 
‘for insolvency and has been adjudicated an 
insolvent, it cannot be said that he has 
wilfully neglected to maintain his wife 
under cl. (3) of. 488 of the Oriminal Pro- 
cedure Code and that the order for adjudi- 
‘cation being conclusive on the point of his . 
‘inability to pay his debts, the Magistrate ~ 
may not issue a warrant for enforcement 
of the order passed under s. 488 of the 
Ocde. There is, however,a change incl, 
(3) of s. 488. The words “fails’ without . 
sufficient cause” are substituted; for the 
words “wilfully neglects”. The case is not 
‘an authority on the question of the jurisdic- 
“tion of the Magistrate to pass an order 
under sub-s. ,(1) of. s. 488 in-case the husb- 
and has applied for insolvency and neglect- 
ed to maintain his wife. We think, there- 
fore, that the Magistrate having found that 
the husband is able to earn at least Rs. 40- 
or 50, the award of maintenance at the rate 
of-Rs. 12 per month is not excessive. 

“We would, therefore, discharge the rule, . 
There will be no order for costs. | i 
Rule discharged. 


A. 
(2) 90 Ind. Oas. 669; 49 M. 891; at pp. 897; 899; 49 
M. L. J. 335; 26 Or: L. J. 1597; A. 1. R. 1926 Mad, 


59. id 
"(8) 81 Ind. Oas, 912; 50 0:867; A.I, R:1924 Cal, 
930; 25 Gr. L. J. 1088, ss 
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-MADRAS-HIGH COURT 
ORIGINAL SIDE APeraL No. 78 oF 1929. 
g October 29, 1929. 
Present:—Justice Bir Vepa Ramesam, KT., 
and Mr. Justice. Cornish. _ 
R. VISWANATHA OHETTY— 
APPLIOANT—APPELLANT 


Versus 
Taz OFFIOIAL ASSIGNEE or MADRAS 
n AND ANOTHER— RESPONDENTS. 
Presidency Towns Insolvency Act (III of 1909), ss. 
11 (b); 13 (5), 15— Dwelling house within High Court's 
Original jarisdiction available for occupation—Debtor 
not residing there, effect of—Words “unable to pay his 
debts,” importance of —Petition not proper—Duty of 
ourt. 


It is sufficient for the requirements of s, 11 (b),, 


Presidency Towns Insolvency Act, that the debtor 


has had a dwelling house, within the High Court's: 


jurisdiction limits, available for his occupation asa 
dwelling house should he choose to dwell there, 
although he has ordinarily resided elsewhere and 
has not actually’ dwelt in the house within the year 
previous to the presentation of the insolvency petition, 
[p. 180, col. 1.7 

In re Nordenfelt (1), followed. 


The required allegation under s. 15 by the peti- . 


tioner-debtor: of inability to pay his debts is not a 
mere matter of form, but goes tothe foundation of 
the debtor's right toclaim the benefit of the Insol- 
vency Act. [p. 130, col, 2.] 


upon a proper petition, and when it appears that the 

adjudication has been wrongfully made, the Court 

ought to rescind it. [p. 131, col. 1. 
Alamelumanga Thayarammal v. 


relied on: 


. Appeal from the judgment of Mr. Justice ` 


‘Waller, dated the 9th ‘September, 1929, 


and passed in the exercise of the Insolvency ' 


Jurisdiction to the High Oourt in Applica- 
tion No, 113 of 1929, in I. P. No. 38 
of 1929. 

Mr. M. P: Sundararaja Ayyar, for the 
Appellant. 

Mr. V. Varadaraja Mudaliar, for the 
Respondents, 

JUDGMENT.—The question raised in 
this appeal is whether one K. Subbaraya 
Chetty was properly adjudicated an insol- 
vent. The appellant isa creditor of the 
debtor and it apppears that on the 26th 
January, 1929, he obtatined a decree for 
Rs, 10,000 against him. Two days later, that 
js on the z8th January, the debtor filed his 
own petition to be adjudged an insolvent, 
and he was adjudicated insolvent on the 
same date. In para. 12 of his petition 
the debtor made the following statement: 
“The liabilities of the petitioner amount to 
about Rs. 55,000 but many of the debts have 
to be carefully enquired into and investi- 
gated and assets which the petitioner. is 
likely to get as his half share in the prop- 
erties left by his father will -be about 
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alusami Chetty (2) . 
and Inre Bond, Ex'parte Oficial Receiver  (3),. 
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Rs. 40,000 and the same is not sufficient: to ” 
discharge the liabilities." On the 18th 
February the appellant moved the Court 
to annul: the adjudication, alleging in his 
affidavit in support of. motion that.-the. 


- adjudication was without the jurisdiction 


of the Oourt inasmuch as the debtor: was ` 
“a. permanent resident” of : Tiruvattiyur. 
On the 2ist February the debtor filed his. 
schedule in which he declared that on-the 
date of the order of adjudication his liabili- 
ties were Rs, 49,100 and his assets were 
estimated to produce Re. .76,550, On the 
8th March the debtor filed a counter. affidavit 
in which in denial of the allegation in the 
appellant's affidavit he asserted that he- had .. 
been “a permanent resident of Madras 
living at No. 47, Hrulappen Street, Madras,” 
and that it was owing to warrants obtained ` 
by his creditors that he was temporarily | 
staying at Tiruvattiyur. In reply to this. 
affidavit the appellant on the 15th March 
filed a further affidavit in which in para. 
2he submitted that according’ to the 
debtor's admission in his schedule his 
assets exceeded his liabilities and. that he 


eae Dea : should not have been: adjudicated. an insol- 
` The Court ought not to make an adjudication except 


vent. The learned Judge dismissed the 
appellant’s motion upon the ground that 
admittedly the insolvent had two houses in 
Madras and had lived there within a year 
before the presentation-of the petition, and. 
he thought:it unnecessary to hear evidence . 
that:the debtor had been in occupation of 
the house. -He declined to consider the 
other objection because the appellant had. 
not raised it in his affidavit. Two points 
have been argued before us in appeal, 
firstly, that. the evidence establishes that ` 
for more than a year- before the presenta- 
tion of the petition the debtor “ has ordi- 
narily resided ” at Tiruvattiyur outside the- 
limits of the High Oourt’s insolvency 
jurisdiction: and, secondly, that the debtor's 
adjudication having been obtained upon an 
untrue allegati.n as to his inability to pay 
his debts ought to be annulled, 


It appears from the documentary evidence 
tendered by the appellant that from July, 
1926, to April, 1428, letters and documents 
were being addressed to the debtor at his 
house No. 11, South Mada Street, Tiruvat- 
tiyur. The debtor in his affidavit has 
explained ‘that this was only a temporary 
residence for the purpose of keeping away 
from the warrants of his creditore, That 
may very well be the explanation but the 
debtor's motive in taking up his residence 
in a particular place cannot ‘affect the 
question whether he is‘to be made ‘to have 
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‘ordinarily resided” there; and in our 
view the evidence justifies the conclusion 
that for more than a year before January, 
1929,. Tiruvattiyur is the place where the 
debtor “has ordinarily resided,” 

The words of s. 11 (6) of the Presidency 
Towns Insolvency Act arə:—“The debtor, 
within a year before the date of the 
presentation of the insolvency petition, has 
ordinarily resided or had a dwelling house 
within the limits of the Ordinary Original 
‘Civil Jurisdiction of the Court.” But the 
Act [vide s. 13-(5)] contemplates the pos- 
sibility of the debtor having ordinarily 
resided in one ‘place and having had a 
dwelling house in another. We think that 
it is sufficient for the requirements of s. 
11 (b) that the debtor has had a dwelling 
house, within the High Oourt’s jurisdiction 
limits, available for his occupation as a 
dwelling house should he choose to dwell 
there, although he has ordinarily resided 
elsewhere and has not actually dwelt in the 
house within the year previous to the 
presentation of the insolvency petition. 
This view appears to us to be justified by 
“In re Nordenfelt (1), where it was held by 
the Court of Appeal that the debtor having 
in fact abandoned his dwelling house and 
gone abroad could not-be deemed to have 


had a dwelling house within the jurisdiction. ` 


But the decision- there turned on the fact 
of. abandonment. “The debtor had, no 
doubt.” said Rigby, L. J.,“ bad a dwelling 
house at Beckenham, and: he might very 
easily- after he went away to Paris have 


adopted the house again as his dwelling. 


house.’ But when it appears, as it does, that 
he offered all his:furniture in the house for 
sale, and had that which was not sold pack- 
ed up in such a way that it could not, with- 
out some trouble and 
placed in-a position to be used. I am 
satisfied that he had abandoned. the house 
as his dwelling- house before the commence- 
mentof the critical year. I am. satisfied 
also that he did nothing during the year- 
to adopt it again as. his dwelling-house.” 
Jt appears to us upon the evidence that the 
debtor had a house in.Erulappen Street, 
Madras, available as his dwilling house 
within the year preceding the insolvency 
petition, - This is admitted by. the appellant 
: in his plaint dated 17th January, 1929, and 
there is certainly no evidence that he had 
abandoned it asa dwelling-house when he 
went and took up his residence in Tiruvat- 
` giyur. We, therefore, hold that the Court 
*” (D (1895)-1 Q. B.151; 64 L. J. Q.B, 182; 14 R, 71; 
71 L, T. 965; 2.Manson 20, - oo a 


expenditure, be’ 


VI@WANATEA OBATTY-V. OFFIGIAL ASSIGNSB OF MADRAS,” 
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-had jurisdiction to -adjudicate him -an 


insolvent. - ese 

The question then is whether the debtor- 
ought to have been adjudicated an ineol-' 
vent, A.debtorcommits an act of insol- 
vency under s. 9 (itt) (f) of the Act “if he 
petitions to be adjudged an insolvent” and 
he may be adjudicated an insolvent on that 
petition (s. 10). But a debtoris not entitled 
to present an insolvency petition unlessa(inter 
alia); his -debte amount to five bundred- 
rupées |S. 14 (a). |. Section 15 (1) provides :— 
“A debtor’s ‘petition shall allege that the 
debtor is unable-to pay his-debts, and, if’ 
the debtor proves that he -is entitled to 
présent the petition, the Oourt may-make™ 
an order of adjudication unless in its opin:. : 
ion the petition ought to have been present- 
ed before some other. Court having insol-. 
vency jurisdiction.” The reason for the 
requirement of the debtor's allegation that- 
he is unable to pay .his debts is that a: 
debtor-petitioner’s only justification for ob- 
taining the benefit of the Insolvency Act is 
his inability to pay his debts. It is plain 
from the debtor’s schedule in the case be-. 
fore us that the statement in para. 12 
of his petition was a most misleading and 
inaccurate allegation. If his schedule, 
which has the sanction of the debtor's 
solemn affirmation, is to be taken as what it 
is stated to be, “a full, true and complete 
statement” of the debtor's affairs on the | 
date of the order of adjudivation, it is 
obvious that he was not “unable to pay his: - 
debts” at the time of adjudication, for. 
estimated assets are very considerably larger 
than the amount of liabilities Now it has: 
been held by a Bench of this High Court iñ 
Alamelumanga Thayarammal v Baluswami 
Chetty (2) that the required allegation by 
the petitioper-debtor of inability to pay his 
debts is not a mere matter of form, but 
goes to the foundation of the debtor's right 
to claim the benefit of the Insolvency Act. 
In that case, it was found that the debtor's 
statement of inability to pay her debts was 
deliberately falee. But we do not think it, 
makes any difference whether the allegation 
is deliberately untrue or whether the debt- 
or’s misstatement is due to carelessness or . 
to an honest mistake. The learned Judges 
in the’ case reported as Alamelumanga. 
Thayarammal v Baluswami Chetty (2) 
appear to have proceeded on the ground 


_. that the Insolvency Act is only applicable 


in cases of a debtors inability to pay bis 
debts. We do not altcgether agree with 


(2) 108 Ind. Oas. 208 (1928) M. W. N., 62: ALR; 
1928 Mad, 394, P 5 ee Tsi : oe 


“ar 
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this line of reasoning, because it is only- 
necessary to look at the acts of insolvency 
described in e, 9 of the Act and ats, 14 (4) 
(b) to see that a debtor may be adjudicated 
upon a creditor's petition, notwithstanding 
that the debtor is a solvent. person ‘when he 
commits the act of insolvency. We prefer 
to base our decision upon the principle 
stated by Oave, J., in In re Bond, Ex parte 
Official Receiver (3) that the Court ought. 
not to make an adjudication except upona 


Proper petition, and that when it appears . 


that the adjudication has -béen wrongfully 
made, the Court cought to rescind it. The 
adjudication here was made upon a petition 
which was not a proper petition. It waa an 
abuse of the process of the Court; and we 
accordingly set aside the adjudication. 
The appeal is allowed with costs throughout. 
Costs to be taxed. . : 
V.N. V. Appeal allowed. 


(3) (1888) 21 Q. B. D. 17:57 L. J. Q.B. 501; 58 L. 
T, 887; 36 W. R..700; 5 Morrell 146. 


pesimo 


“MADRAS HIGH COURT. 
O1vin AppzaL No, 142 or 1925. 
' September 6, 1929. 
Presént :—Mr. Justice Wallace and 
: Mr. Justice Jackson, : 
:P, A.L. Pl, PALANIAPPA OHETTIAR 
AND ANOTHER—DEFENDANTS— 
APPELLANTS ` 
versus, 
V. N.S. GHOCKALINGAM OHETTI. 
Pisin TIfF—Re- PONDEST, 
"Hindu Law—Custom, proof of—Analogous custom, 
evidentiary value of—Purity of reasoning, enlarge- 
ment of custom by, whether permissible—Succession— 
Custom and Hindu Law, combination of, whether al- 


lowable ~Nattucottai Chetties—Custom-of reverter of. 


daughter's stridhana to parents, : 

In acase where a custom is pleaded in derogation 
of Hindu Law that custom should be clearly detined 
and proved, so that, given the facts of the case, 
there will beno vagueness or obscurity as to the 
application of the custom. .[p. 131, col. z.] i 

The evidence ofa custom pleaded to have the 
force of law must proveitto be continuous, uniform 
and specific. “[p. 142, col. 1] 

‘No reason, even the highest. whatsoever, would 
make a custom or law,-and, therefore, a custom can- 

. not be enlarged by any parity of reasoning, since 


redson has no part in the making of such custom. [p.. 


132, col. 2.] 


Prodyote Kumar Tagore v. Rakhal Chandra Sarkar 


(2), followed. - 


Oustoms may be similar or contradictory, prob-- 


able or improbable, and the existence of one custom 
ig not evidence for the existence of another. The 
only proof of custom is the evidence of that custom 
and no other—evidénce that given certain data certain 


results follow with the force of Jaw,” [ibid] - =: 


-—-PALANIAPPA OHETTIAR Y, OHOOKALINGAM ORETTI, 
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Where the evidence ofa custom furnished one 


definite instance and one vagua instance ofa very. 
modern dateand neither of them prior to the date 


` of the suit, | 


: Held, that it was inadequate to discharge the onus. 
which lay onthe plaintiff to prove a custom, uni-i 
form, definite and specific, and having the force of 
law. [p. 133, col, 1.] ies . 2 

Chandika Bakhsh v. Muna Kunwar (3), relied on. 
TA custom by which ifthe daughter of the family 
died. issueless, the stridkanam -given to her would: 
revert to her parents cannot proveor render prob- 
able another custom by which such reverter occurred 
even when the daughter had issue and died leaving 
issue. In such acase the plaintiff setting up the 
custom could not rely on Hindu Law to-render the 
daughter's estate that ofa limited owner and claim’ 
it for the family. The manner of inheritance must’ 
be wholly either one way or the other, either accord- 
ing to custom or according to Hindu Law. [p. 133, 
cols, 1 & 2.] ; 

Appeal against a decree of the Court 
of the Subordinate Judge, Sivaganga, in 
Q. 8. No. 100 of 1922, fee ew 


Messrs. K. S, Champagesa Aiyangar and S. 
Singam Aiyangar, for the Appellants. 

Messrs, M. Patanjali Sastri and K. Rama-. 
nathan Chettiar, for the Respondent. 


JUDGMENT.—The question for de- 
cision in this appeal is whether the plaintiff. 
has proved the caste custom set up by him: 
in derogation of the Hindu,Law of inherit- 
ance. The plaintiff is of Nattukottai’ 
Ohetti caste, Itis a custom in that caste, 
when the daughter of a house is married,’ 
for her parents to present to her jewels, 
vessels and money which become her stri- 
dhanam. There is also a custom which has: 
been recognised by this Oourt in A. S? 
No. 196 of 1923, that if that married daugh- 
ter dies without issue, that stridhanan’ 
reverts to the donors, her parents, The’ 
plaintif before us contends for a custom’ 
that that siridhanam reveris tothe parents’ 
even when the woman has had a femele, 
issue and that female issue herself dies’ 
Without issue. Under ordinary Hindu Law’ 
a female. issue would on the death of the’ 
mother inherit her. stridhanam holding “ai 
limited interest theréin, and “on her own’. 
death without issue it would revert to her: 
father, the husband of the original donee.’ 
The plaintiff contends that there is ‘in his 
caste a custom having the force of law’ 
which diverts the inheritance from the’ 
father tothe family of the original donors 
of the stridhanam.- < a 

Now it is essential in a case where a cus-’ 
tom is pleaded in derogation of Hingga 
Law that that custom should be clearly: 
defined and proved; so that, given the’ 
facts of the-case, there will be no vaguc-’ 
ness or obscurity as to: the application of“ 


132 - : 
the custom. The: facts: of the’ present caso 
are, the plaintif's sister; Minakshi, was’ 


miarried to ‘the’ defendant in 1891; 
parents gave her the usual stridhanam; 


she died in 1908 leaving one child, a daugb- 


ter Visalakshi, who inherited her: mother's 
stridhanam ; she died in 1921 without 
issue. It may bé noted algo that at the time 
of her birth Visalakshi. 
stridhanam presents from ‘her- maternal 
gtandfather’s family. Now the’ custom 
contended for in the plaint is that on the 
death of Visalakshi, both these stridhanams, 
the one given to her and: the one given to 
her mother, belong to the plaintiff's family 


according to law and justice and according. 
tò the custom of the caste of both: parties. 


The plaintiff asserts that the capital sum of 
both stridhanams has been left in tact 
and has been accumulating 
so that. what’ was originally a sum 
of about Rs. 4,000 has now swelled to over 
Rs. 50,000 and: the original claim was for 
that sum, If we confine ourselves to what 
is involved in the presént appeal “which 
relates only to the siridhanam conferred on 
Minakshi, the amount originally stood at 
Rs. 1,672 has now swollen to Rs. 28,616 and 
it is that sum which the plaintiff now 
claims. The plaint was not clear as to 
whether custom demanded that each 
-stridhanam should be kept intact from the 
moment of donation until reverter. It was 
claimed, however, in this case that both 
have been. -kept so intact and, therefore, were 
available, 

It is, of course, settled law that the evi- 
dence of a custom pleaded to have the force 
of law must prove-it to be continuous, nni- 
form and specific. We have to examine the 
evidence to see if it satisfies that test. 

. It will be convenient here to dispose of 
A contention of the plaintiff that he could 
establish a custom by evidence of what. he 
walls an analogous custom. He contends, 
for example, that the recognised custom by 


which the siridhanam of a woman dying’ 


fgsueless reverts to her family is analogous 


to the one.now pleaded. Hecontends again- 


that a custom, to which some of his witnes- 
ges speak, by which the siridhanam of a 
woman dying leaving a son who himself 
dies without.igsue reverts to her family, is 
an analogous custom, And-he pleads that 
Buch analogous customs give, by considera- 
tions of common sense and parity of rea- 
soning, a probability in favour of the 
custom alleged in the plaint., Such a con- 
tention seems to us inadmissible. Common 


sense and reasoning have nothing. whatever. 


r 


O PALANIAPPA OHETTIAR V, -CHOOKALINGAM -OHETTI. 


her, 


also. received' 


interest ; 


124 10.1980 
to do with custom. As stated iù Arthur: v. 
Bokenham (1) quoted: at Prodyote’ Kumar 


. Tagore v, Rakhal: Chandra Sarkar (2) it 


cannot be said that a custom: is .found- 
ed on’ reason, “for mo reason,’ even 
the highest whatsoever, would: make 
custom or law, and, therefore, you cannot- 
enlarge such custom by any parity.of reae 
goning, 
making of such custom.” Customs may be’ 
similar or contradictory, probable or improb- 
able, and the existence of one custom is 
no evidence for the existence of another. 
The only proof of custom is the evidence 


of that custom and no other—evidence that’ 


given certain data certain: results: follow 
with the force of law. It, therefore, appears 
to us that no evidence of:analogous custom: 
is relevant in proof of the plaint custom: 

This rules out the evidence of P. Wa, Nos. £ 
and 6-for the plaintiff. , 


“For the rest, P.W. No. 1's edeni is: very 
vague. The only instance of the’ plaint 
custom to which he speaks is one which 
cccurred two months before be gave his evi- 
dence in the house of M.M.P.L. Palaniappa 
Chetti of Nemathanpatti. Now no one 
from that house has been examined Accord- 
ing to the witnees- -also the stridkanam 
was repaid in that case by a hundi, but no 
hundi‘has been filed nor any accounts pro- 
duced. P. W. No. 2 instances a case in his 
own family in. which on the advice of his 
elders he returned his wife's stridhanam and 
paid it by a hundi “one and a half years 
ago”, that isjust about the time when the 
present plaint was filed, That hundi: is 
not filed. But what is more important, 
P. W. No:2 does not say that the reverter 
was in response to-his feeling’ that it was 
a matter of caste law. He says himself 
that he: did:not: know what the caste rule 
was. None of those who advised ‘him is 


examined. It:may be noted that the custom. 


he spesks.of.is not exactly that alleged.in 
the. plaint,. since he does not-speak of ‘any: 
reverter of ~-stridhanam paid" to 
daughter. P.W. No..3 only speaks of the 
plaint case and says that according: to 
Oheiti. custom, the stridhanam—it: is not 


clear if he:-is speaking: only of Minekehi’s 


stridhanam and not: of Viealékéhi's also— 
“belong” to the parents of the girl:. He 
speaks:.of 8. cdrrespondence. about the 


matter but no letters are filed. P: W. No: 5 


says vaguely tbat ifa woman dies “leaving 
& sop or diughter who sleo dies, cubsequent- 

~ (1) (1708) 11 Mad. 148 at p. 161; 88 E.. R. 957. - 
5Ind. Cas. 243; 370., S22 at P aat; MO, L.. J. 


209; ary GO, WN. 481. a agan Wei 


since reason has no part in the 


his 
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ly,” that is, in every case, since.every one 
dies, it will again -revert to the parents 
of the woman. He does -not say what 
happens when the. woman’s issue dies 
issueless. A -witness who makes sucha 
statement is entitled tono weight. His 
knowledge is shown -in cross-examination to 
be mere hearsay. 

_ Thus the:evidence gives us one definite 
instance and one vague instance of a very 
modern date and neither of them prior to 
the date of the suit. Obviously this is 
inadequate to discharge the onus which 
lies.on the plaintiff to prove a custom, 
uniform, definite and specific and having 
the force of law. See the observations of 
the Privy Oouncil in. Chandika Bakhsh v. 
Muna Kunwar (8). None of the plantifi’s 
Witnesses in fact deposes that the alleged 
custom has among them the force of law or 
that the obligation to return the stridhanam 
is of the nature of a legal obligation. Most 
of them.seem.to.agree that the stridhanam 
need -not-be kept intact : although caste 
etiquette does usually keep it intact. It is 
‘difficult to gather from their evidence what 
custom lays down about that,.and here 
undoubtedly the custom is to the last 
‘degree vague and indefinite. No case has 
been cited as settled by a caste panchayat, 
-and,if the custom-had been. in vogue, there 
must have been cases of this kind.- The 
evidence,’ therefore, appears to us wholly 
Insufficient to justify this Court in putting 
on one side the ordinary rule of‘inheritance 
‘under Hindu Láw.- The alleged: -customi 
is not proved by cogent evidence or by well- 
authenticated.and ancient instances nor is 
it in all respects specific and definite. : 
“The plaintiff in argument sought to 
support his weak case by quoting the 
evidence of two of the defendant’s witnesses, 


D. Ws. Nos. 2 and 3. D. W. No.2, when the 


plaint custom was put to him in general 
terms, said that the property “will go” -to 
the donor’s family. In cross-examination 
he-said he did not know. personally of the 
custom. Here again. is lacking the essential 
element, namely, the conviction that the 
stridhanam will go as a matter of obedience 
to custom having the force of law. D. .W. 
No.-3's evidence is much. vague and he 
speaks merely of a demand and noteven of 
a payment. We do not think that this 
evidence is sufficient tofill the gap in .the 
plaintiff's evidence. : 

It seems clear that there is a custom 
having the force of law by that, if the 
(8): 89 I A. 70; 24 A..273-at-p. 281;-6 OW. N-425; 
4Bom, L. 8.376; §Sar.P.0.5.233(P.0). 
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stridhanam will revert to her parents, but 
there is at present no clear custom having 
the force of.law by which such reverter 
occurs when the daughter has issue and 
dies leaving issue. There is no certain 
custom in such a .ease. governing the 
destiny of the stridhanam, and that destiny 
is apparently being decided by mutual 
arrangement sométimes one way, sometimes 
another. Thisis the evidence of a witness 
examined on commission forthe defendant, 
Ex. II (a) and it appears tous to represent 
the probable state of-affairs. 

It is argued for the plaintiff that granted 
a custom that where the woman dies 
issusless the inheritance would go to .her 
parents. Hindu Law would avail to send 
that inheritance in the same track when 
she has a daughter who dies issueless 
because under Hindu Law that daughter 
will-not be a full owner. But obviously 
such -an argument: is untenable. The 
plaintiff cannot appeal to Hindu Law to 
support a custom which has its founda- 
tion in the derogation of Hindu Law. The 
manner of inheritance must -be wholly 
either one way or the other, either accord- 
ing to custom or according to “Hindu Law. 
This contention of the plaintiff has no 
support in the evidence of any witnesses; 
nor does any witness distinguish the 
manner and the reason of the reverter in 
the case of Minakshi’s .striahanam, and in 
the case of Visalakshi’s stridhanam, or 
suggest that Visalakshi held hers by custom 
merely as alimited owner ; nor isthe con- 
tention even found in the plaint itself, 

The conclusion, therefore, we come to on 
the evidence is the opposite of that come 
to by‘the learned trial Judge. We should 
have been more reluctant to differ from him 
if he had given any reasons for his con- 
clusion, but his judgment is merely a 
setting out of the evidence andthe argu- 
ment on both sides with a pleading, it 
appears’ to us, on the whole against the 
plaintiff's case, and then one sentence in 
para. 18 that ona careful consideration of 
the evidence, he has come to the conclusion 
that the plaintiff is entitled to recover. For 
that conclusion he gives no reason except 
that Minakshi’s and -Visalakshi’s amounis 
are kept distinct in the accounts,-but this 
seems to us no reason at all, since, as they 
were donated at different times and no 
doubt invested at different times, it is 
natural that they should find separate entry 
in the family accounts. 


We, therefore, on 


our conclusion, reverse '` 
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he decree of the learned -trial Judge and 
foo the plaintiff's suit with costs in both 
py 8. $ ; kd 


OY N.Y, Appeal allowed. 


MADRAS HIGH COURT. . 
OivIL MIEOBLANRoUS APPEAL No. 45 
: or 1928. 

October 3, 1929. 
Present:—Myr. Justice Venkatasubba Rao 
and Mr. Justice Madhavan Nair. 

‘ KOTTAPALLI BAPAYYA— PETITIONER 

oe oe —APPELANT 


4 ` : Versus 

OFFICIAL REOEIVER or GUNTUR 
h AND OTHERS—-ESPONDENTS, 
~, Provincial Insolvency Act (V of 1920), s. 85-—An- 
nulment, of adjudication—Discharge by creditors 
whether sufficient—Payment in full, if necessary. : 
: Under s. 35 of the Provincial Insolvency Act for an 
_ insolvent: to obtain ‘an order of annulment of adju- 
dication, it-is not enough if he gets a complete and 
full discharge from all his creditors. Actual payment 
of the debts in fullis essential, 

Muhammad Ibrahim v. Ram Chandra (1), follow- 


' Appeal against an order of the District 
‘Court, Guntur, dated the 28th January, 
1928, and made in O.P, No. 9 of 1927, in I. P. 
No. 3 of 1919. 
- Mr. B. Somayya, for the Appellant. 

Mr. N. Rama Rao, for the Respondents, 


. JUDGMENT.—The question is, does 
the case fall within s. 35 of the Provincial 
Insolvency Act? The insolvent applied 
under that section for the annlument of his 
adjudication’ The section runs thus: 
_ “Where, in the opinion of the Court, a 
debtor ought not to have been adjudged 
insolvent, or where it is proved to the satis- 
faction of the Court that the debts of the 
insolvent have been paid in full, the Court 
shall, on the application of the debtor, or of 
any other person interested, by order in 
writing, annul the adjudication,” 
, It is admitted by his Counsel that the 
debts of the insolvent have not been paid in 
full, but it is stated that all the creditors 
gave him a complete and full discharge. 
_ That is not enough, for what the section 
contemplates is, payment of the debts in 
full. This is the effect of the numerous 
decisions on the point. In Mohammad 
Ibrahim v. Ram Chandra (1), which we 


: (1) 92 Ind. Oas. 514; 48 A, 2725 ` sting 
"R. 1926 AML 280... - i 24A. L. J. 244; A. I. 
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follow, the authorities are set forth and we 
do not propose to refer to them in any 
detail. The appeal fails and is dismissed 
with costs, : 4 

Y.N. V. Appeal dismissed. 

wa 2 l i 


MADRAS HIGH COURT, 
Oivin APPRAL No, 5 or 1925. 
August 5, 1929, , 
Present:—Justice Sir Kumaraswami Sastri,- 
Kr., and Mr. Justice Pakenham Walsh, > 
RAMALINGA OHETTY AND ANOTHER - 
—DEFENDANTS—APPELLANTS . 


versus 
Tas VELLORE MEROANTILE 
BANK, LTp,, BY Acent, B. 
DEVASIKHAMANI MUDALIAR 
— Pa nTIFF—REsPonDENT. 

Hindu Law—Joint family—Debis incurred in 
trade started by junior membera—Minor members, 
liability of. l 

In all joint families where a person who is not the 
father is the manager, the criterion by which the 
binding nature of debts incurred by him should be 
decided with referenceto the minor members of the 
family is whether they were borrowed for the benefit 
of the family. [p. 136, col. 2.] 

The carrying on of an entirely new business by 
some of the junior members with borrowed capital, 
on a scale which was totally incommensurate with, 
any of the family estates ia not an act which would 
pind the minors, especially where it is shown that the 
near did nottake any part inthe new business. 

ibi ' - 
[ Sanyasi Charan Mandal v. Krishnadhan Benerji 
(4), Sanyasi Charan Mandal y. Asutosh, Ghosh (5) 
Tammireddi v.Gangireddi (6), Sadasiva. Mudaliar v' 
Hajee Fakeer Mahomed Satt (7)and McLaren Mor. 
risonv. Varschogle (8), followed. 

Appeal against a decree of the Court of 
the Subordinate Judge, Vellore, in.Origi- 
nal Suit No. 97 of 1922, 

Mr, B. C. Seshachala Aiyar, for the Appel- 
lants. . i 
“Mr. K. S. Krishnaswami Aiyangar, for the 
Respondent, - m8 

JUDGMENT.—This appeal arises out 
of a suit filed by the plaintifi-Bank-against 
the defendants for the recovery of 
Rs. 14,523 12-0 alleged to be due on a promis- 
sory note executed by defendants Nos. 1, 6 
and-7 and one Venkatesa Ohetti (deceased), 
son of 2nd defendant for Rs. 10,000 payable 
with‘ interest at Rs. 1-6-0 per cent. per 
meneem. It isalleged that the defendants 
paid interest amounting to Rs. 262-8-0 and 
have not paid the balance. The plaintiff's 
case-is that defendants Nos. I and 2 and one 
‘Ramakrishna Ohetty, the deceased father 
of defendants Nos: 4 and 5,were-undivided 
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brothers and formed members ofa joint 
Hindu family governed by the Mitakshara 
Law, of which the lst defendant and the 
son of the 2nd defendant who was the 
second executant of the suit promissory note 
were the managing members and that the 
lst defendant and his deceased brother, 
Venkatesa Ohetti, had been carrying ona 
trade for which the suit money was borrow- 
ed on behalf and for the benefit of the joint 
family including defendants Nos.2 to 5 
along with their partners, and a decree is 
' prayed for for the amount on the ground 
‘that it has not been paid. Eo a 

The appellants in this case are only 
defendants Nos. 4 and 5. They are minors, 
Their father died several years ago. The 
question is whether the promissory note 
executed by defendants Nos. 1, 6 and 7 and 
the son of 2nd defendant is bindingon the 
minors. The case for the minorsis that 
the debt is not bindingon them as the lst 
defendant and the deceased Venkatesa 
Ohetti were not the managing members of 
the family of defendants Nos. l to5 but it 
‘was the 2nd defendant who was managing 
the family affairs, thatthe Ist defendant 
and Venkatesa Ohetti had been carrying 
on the plaint-mentioned trade on their own 
account in partnership with strangars to 
the family, that the said trade was not an 
„ancestral or family trade but a speculative 
one and that no ground is made out for 
charging these defendants with the liabil- 
ity. It is also stated that the interest is 
excessive and usurious. 


The Subordinate Judge held that the 
family was undivided and thatthe note 
‘was binding on the minors. He has given 
his reasons in para. 9of his judgment. It 
seems. to us that he has not really met the 
various contentions urged and the evidence, 
oral and documentary. se 


The joint family referred to in the plaint 
consisted of Ohinnaswami Chetti, the 2nd 
defendant herein who was the eldest 
member, Narayanaswami Ohetti, the lst 
defendant herein,- and the last brother 
Ramakrishna .Ohetti (father ‘of the appel- 
lants) who died some years ago. The 
family according to the evidence originally 
owned lands and then began to carry on a 
business in provisions. The accounts of the 


business have been filed as Ex. O.. They E 


show that the provisions business ` was 
carried on on a small scale, Ramakrishna’ 
Ohetti, the father of the appellants, being 
~Jaterested in the: business. That business 
wascording: to “the: evidencé..wes closed. in 
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1912 and there was a.settlement of- accounts 
which is signed among others by Rama- 
krishna. - Ohetti. Ramakrishna Ohetti 
according to one witness died about two 
years after the close of the business that is 
about 1914, and one or two witnesses put it 
a little later 1915 or 1916. After the death 


-of Ramakrishna Ohetti we find that in 


1917 two junior members of the family, 
which was still then trading in cloths and 
provisions on a small scale in Polurand an 
adjacent village, began to export ground- 
nuts to England. The business, according 
to the plaintiff's own witness, P. W. No. 5, 
was carried on on & very large scale and 
they were sending goods to Marscilles and 
other places to the extent of seven or eight 
lakhs and the business was. conducted 
entirely by borrowing money from the 
plaintiff-Bank. The evidence also is that 


the market was unsteady atthe time. He 


says that the price of ground-nuts was 
fluctuating every day and the business 


_ended in a heavy loss. It is clear from the 


evidence that whereas the family was before 
and during the lifetime of the fatherof the 
appellants carrying on a small provision 
business and cloth businessin the village 
of Polur and its hamlets, in 1917, the lst 
defendant and his deceased brother's son 
Venkatesa Chetti who were the junior 
members of the family in partnership with 
others began this speculative business in 
ground-nuts. It is not suggested that any 
portion of the family property was used for 
this business. -According to the evidence it 
was carried on entirely out of borrowed 
capital. The promissory note was not 
executed by the 2nd defendant who was 
the eldest member but by defendants Nos.], 
6 and7 and by the son of the 2nd defendant, 
The note does not purport to bind the 
minors, nor’ does it state the purpose for 
which the loan was taken. On these facts 
the question is whether the minor appellants 
(defendants Nos. 4 and 5) are liable for the 
loss incurred in such business. In this case 
-we are not concerned with the pious obliga- 
tion of the son to pay off his father’s debts 
in which case the question as to whether the 
trade was old or new does- mot arise, 
Nidavolu Atchutam v, Ratnaji (1), Rajago- 
pala Pillai v. Veeraperumal Pillai (:) and 
Venkataswamt Naicker v. Palaniswami. 


(1) 92 “Ind. Oas: 977; 50 M. L.-J. 208; 23 L. W. 193; 


' (1926) M, W. N. 258; 49 M.-21]; A. LR. 1926 Mad. 
$ ; 


23. f i 
(2) 102 Ind. Cas, 680; 53 M, L; J. 232; 39M. L, T. 76: 
A. 1. R. 1927 Mad. 792. 0 2 LL D ua f 
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` Chettiar 3) are such cases, namely cases of override the principles which govern the 
liabilisy of the son, and-the Oourt held that ratio decidendi of the cases which we have 
‘his liability wasirrespective of the natureof already cited. The only observation about 
business started by the father: The present that case | wish to make is that’ the fact 
case, we think, is governed: by the ruling that the family was a Dayabhaga family 
of the Privy Oouncil in Sanyasi Charan for the purpose of this question does not 
Mandal v: Krishnadhan Banerji (4), and -seem to make much difference. In all 
-by thé decisions in Sanyasi Charan Mandal joint families a‘ person who is not ‘the 
uv, Asutosh Ghosh (5), Tammireddi v. Gangi- father has the power of management and 
-reddi (6), Sadasiva Mudaliar v, Hajee Fakeer the criterion by which the binding nature 
‘Mahomrd Sait (7), and McLaren Morrison of such debts should be decided is whe- 
~v. ‘Verschoyle (8). We do not think thatit ther they were -borrowed for the benefit 
“makes. much difference in considering the of the family and would bind the minors. 
-liability -of a minor in respect of a new It cannot be said in thé present case that 
‘trade carried-on not by his father but the carrying on of an entirely new specula- 
-by: another member of the family whe- «tive business with borrowed capital ona . 
ther the -family is governed by the Daya- scale which was totally incommensurate 
‘bhaga or the: Mitakshara Law, as the with any of the family estates, for we find 
‘principles which govern the decision in that the family was carrying on only a 
“thik case are not based on any difference small business before, by the other mem- 
‘between the Dayabhaga and ‘the Mitak- bersis an act which would bind the minors, 
‘shara Law as tothe powerof a manager One other feature in this case is that the 
-of-a joint family-where co parceners other eldest member is not shown to havé execut- 
‘than ‘his'own sons are concerned, Refere- ed the promissory note or taken any part 
‘nee has'been made by the learned Advocate -in the ground-nut business. Itis argued . 
‘for the respondents to Lakshmiah v. Official that the adult members executed two mort- 
‘Assignee of Madras(9, and it is argued gage deeds Exe. F and F-i and that it 
that ‘the appellants would be liable for should be presumed that all of them car- 
the reason that the trade was carried on -ried on this speculative business in ground- - 
-by the ‘adult members of the family and nuts. But Exes. F and'F-l-were executed 
‘consequently that it should be presumed: in 1920 when the business practically ended 
-that it was a trade carried on forthe benefit in a loss and so they would not afford 
-of the family. Some of the important -evidence as to the state of the dealings 
‘elements which ‘the learned Judge noted ~anterior. We are of opinion that-this bus- 
‘are lacking in the present case. In ‘Leksh- iness which -was started by two members 
-miah v. Official Assignee of Madras (9), the of the family in partnership with strangers 
family property: was being used-without was not a business which was of sucha 
-any, objection for the trade and all the nature as would bind the minor appel- 
‘members acquiesced in it, and it was held lants. We allow the appeal and dismiss 
that under those circumstances the minors the suit against defendants Nos. 4 and 5 
-were liable. The learned Judges take care and their share inthe family property with 
to state that each case must depend on costs in this and the lower Court. 


“its own facts. We think that case was V. N. V. Appeal allowed. 
‘more’ a decision on the particular facts ; 
‘than.a decision which-laid down any general ; — 
rule, much less any general rule that would i 
(3) 117 Ind.: Oasy 716; 56 M.-L. J. 380; 28 L. W, OURT. 
762: A-I. R. 1929 Mad, 153; 52 M. 227; Tnd. Rul (1929) aa AT TE 00 PPT o 
(4) 67 Ind Cas. 124; 49I. A. 108; - 49 O. 560; 43M. October 30, 1.29. 
= ee ni tae Serene A ae 409; rae D Present :—Mr. Justice Wallace. 
R. - ; L, Je sk 3 AN. 4; 26 O. — 
W. N.954; 16L. W. 836; A. L R. 1922P. 0, 237 a an TE O S BAG 


(5) 26 Tnd. Cas. 836; 42 O. 225. i ; versus 
(6) 70 Ind. Cas, 337; 45 M. 281; 42M. L.J.570;30 -Tae SECRETARY or STATE ror INDIA 


"(D713 Ind. Oas. 48: 44-M. L, 3.396. A L R. IN COUNOIL REPRESENTED BY THE 
(BG. So, 07-LeW, 268; 32 M. Ti. 98 7 OW. N. OOLLEOTOR or KISTNA DISTRIOT 
677; 37 O. L. J. 569 (P. O.). é —DEFENDANT—RESPONDENT. h 
zo (8)6 OW. NG 429. =< SEO Nn , ‘Specific Relief Act(I ‘of 1877), s..42—Madras 
9) (1928) M, W, N. 576, -> -- «tun -Hereditary Village Offices Act-(IZI of 1895), 8s. 7; 28 


1941. 0. 1930 . 


“—Karnam in ryotwari village; dismissal of, by Revenue 
Divisional Officer—Suspension order passed in appeal 
—Second appeal to Board of Revenue resulting in 
restoration, of Divisional Officer's ‘order—Suit to set 
. aside- order, whether maintainable—Revenue Board, 
: Jurisdiction of, to entertain second -appeal—Inherent 
powers of revision—S. 42, Specific Relief Act, whe- 
ther exhaustive. 

Where a karnam of ‘a ryotweri village was disniiss- 
¿ed byithé Revenue . Divisional Officer, but on appeal 
the . District Collector. modified it into one of suspen- 
sion for a year and on second appeal, the Board of 
“Revenue restored the order of the Divisional Officer 

dismissing him, and:a suit--was instituted :to set 
aside the order as being ultra vires ; 

Held, (i) that no second appeal lay- to the .Board 
-òf Revenue ; [p. 137, col. 2.] ‘ 

(ii) that the Board had no inherent power outside 
“Madras Hereditary Village Offices Act of 1895 and 
Regulations to interfere with and enhance the. order 
ofsuspensien passed by the District Collector; [p. 
1139, col..1.] < Y: 
, ia} thatthe order of the Board was ultra vires; 
"[abid. 
a io that ‘the suit was properly "maintainable. 
Tibi : 


~ [ibid. 
, Section 42, Specifice Relief Act, is not exhaustive of 
ag suits which are legally maintainable. 


210, 
= Robert-Fischer v. Secretary of State for India (4) 
“and Sheoparsan Singh v. Ramnandan Prashad- 
Narayan Singh (10), relied on. ` . 

Second appeal against a decree of the 
‘Court of the Subordinate Judge of Masuli- 
patam,in A. S.No. 20 of 1925, preferred 

against that of -the Oourt of the 
District. Munsif of Kovvur, in O. 8..No.699 
‘of 1922. 

. Messrs. T. R. Venkatarama Sastri and 
A. Satyanarayana, for the Appellant. 

The Government Pleader,. for the Re- 
spondent. 

JUDGMENT.—The original suit out 
of which this second appeal arose, was a 
-suit against the Secretary of State to declare 
‘that an order of theBoard of Revenue, dated 
Sth.July, 1922, is invalid and for conseqen- 
tial relief. The Court decreed for the plaint- 
-iff, the Appellate Court reversed that decree 
-and the plaintiff appeals. 

The plaintiff was a-karnam of the Ryot- 
wari village of Voonagatla. On 4th October, 
71921, the Revenue Divisionaal Officer, 
Ellore, dismissed him. He.appealed to the 
‘District Collector, who modified the order 
into‘one of -suspension for one year. He 

preferred a second appeal to’ the Board of 
Revenue, the result of which was that the 
‘Board on 8th July, 1922, restored the order 
-of the Revenue Divisional Officer, dismiss- 


‘ing him. The plaintiff maintains that that , 


order is ultra vires and invalid. The above 
proceedings were taken under Act 
III of 1895. The original dismissal was 
under s.7 and the appeals were under:s. 23. 

‘Jt-is quite-clear,I think, that. no-second 
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appeal lay in this case. The only case in 
which asecond appeal lies to the Board of 
Revenue, in-a matter of dismiseal of.a 
-village officer, is given in the proviso. to s. 
23 (1) and that is a case where there has 
been .a dismissal under s. 7. That that 
dismissal must be by the order direcily. ap- 
pealed against is clear. It .cannot be rea- 
sonably contended that a second appeal lies 
to the Boardin all cases where the original 
order by the Revenue Divisional Officer was 
dismissal. The result of such a contention 
would be that, in cases where the Revenue 
Divisional Officer has dismissed and the 
District Collector has modified the dismis- 
sal into a fine, asecond appeal would lie to 
:the Board ; but where the Revenue Divi- 


. sional Officer suspends and the -District 


-Collector confirms, no appeal would lie to: 
the Board. The. object of the proviso 
clearly is.that it is only against orders of 


.dismissal.that the Board will entertain a se- 


cond appeal; that is, there must be an 


_order of dismissal by the District Collector. 
. There was in the present case no such order 


.and, therefore, no second appeal. lay to.the 


“Board. This is in fact the view of the Board 


itself in the Board's Resolutions, exhibited 


.as Exs. D and E ; and I may note that this 


position was accepted by the Government 
:Pleader in the -lower Appellate Oourt. 
Therefore the Board had no jurisdiction to 
entertain a second appeal. The proper 
order would have -been to:have dismissed 
the appeal summarily. : N 

The learned -Government Pleader, .how- 
ever, contends that the order -was passed 
in the exercise of powers of revision possess- 
ed by the Board. He claims that the Board 
could have acted and, therefore, must be 
presumed to have acted either in the exer- 
cise of revisional powers under s. - 23, or ‘in 
the exercise of inherent executive powers 
outside the scope of Act III of 1895. As to 
the-powers of revision under 8..23, the Sta- 
tute itself does not confer on the Board 
any power of revision. But it is argued 
that as the Board is constituted the superior 
appellate authority, it follows that.it has a 
‘general power of revision. Reliance is 
placed on a sentence quoted from the rul- 
ingin In .re Palanikumara Chinnayya 
Goundar (1), which states the well-known 
proposition that appellate jurisdiction in- 
cludes the power ‘to interfere in revision. 
But in order that that proposition may ap- 
ply, a revisional power must have been 


conferred by Statute on the tribunal. If 
. (1) 66 Ind. Cas. 566; 14 L. W. 548; (1921) M.W. Ne 
157; 41M: L. J, 577; A.1.R, 1922 “Med, 337, |. 


Poor 
“13 
- revisional power has been conferred, then 
-it is exercisable over all tribunals against 
-whose orders an appeal is provided. I am 
not referred to any authority which lays 
down that, where a Statute confers a right 
of appeal and is silent about a right of 
‘revision, it has conferred a right of revision 
apparently unrestricted in extent and 
absolute in authority, so that, :for ex- 
ample as in this case, the mere conferment 
‘ of a right of appeal on the Board ipso facto 
“ confers on it a right to enhance the sentence 
' of a lower tribunal, without notice to- the 
party affected. Such a contention is tanta- 
` mount to saying that, where a Statute pro- 
` vides a right of appeal and .also provides a 
“ power. of revision, the latter provision is not 
an enabling provision, but is a restricting 
provision limiting the unlimited powers of 
revision otherwise possessed by the tribu- 
-nal. It would mean, for example, that, if 
the Criminal Procedure Oode had not de- 
fined the right of the High Oourt to inter- 
-fere in revision, the High Oourt would 
“nevertheless have power to reverse an ac- 
. Quittal, without notice to the party concern- 
ed and without there being any appeal pre- 
sented against the acquittal. I am clear 
that this contention is unsound and that the 
mere mention of sppellate powers in a 
Statute, which is silent as regards revisional 
‘powers, does not carry with it any revisional 
powers. Reference may be made to the 
Full Bench case in Khoja Shivji v. Hasham 
Gulam (2), where it was held that where an 
order in Oouncil provides for appellate 
‘powers andfis silent about revisional powers, 
‘no revisional powers are conferred, and to 
‘Salig Ram v. Ramji Lal (3), where it was 
‘held that, if the revisional power has to be 
‘derived from Statute, it must have been 
‘conferred directly by the Statute. I am not, 
‘therefore, prepared to accept this. argu- 
‘ment-; so that, if the Board had any power 
“of revision in the present case, that power 
will have tobe derived outside Act III of 
1895. It remains to consider whether there 
is any such power. 

For this position, the learned. Govern- 
‘ment Pleader has called in aid the general 
history of the powers of the Board of Reve- 
‘nue.’ “An early “Regulation now partly in 
force, Regulation I of 1803, is relied upon: 
Tt is argued, that ss. .5 and 33 give the 
‘general power claimed. Thelower Appel- 
late Court bases its decision upon 5.5; but 
of these two sections, 8. 33 is the one which 
-(2)20B. 480 (BB) - 20 0. ana 
‘ (3) 28A. 554; 3 A. L. J. 394;..A,-W. N. (1906) 103; 
3 Or. L J. 400; 1M. L.T, 210. “e ires 


t 
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deals with punishment and it enacts that 
the Board shall punish neglect at their dis- 
cretion, according to` the powers ‘vested in 
them for that purpose. So that Regulation . 
takes us no further. We have to see what 
` powers are vested in the Board, That ap- 
- pears from -later Regulations, first of all 
Regulation -II of 1806,8.7 (3), applying 
“eo nomini to karnams, laying down that the 
Board. of Revenue has power to dismiss 
them, Then by se. 7 and 8 of- Regulation 
_VI_of 1831, the power over karnams in 
-ryotwari tracts hitherto exercised by the 
_Board of Revenue was transferred to-.Ool- 
lectors, subject to the approval of the Board. 
Section 7 (3) of Regulation IL ‘of 1806 - was 
- repealed by Act II of-1869. I-do_ not- ap- 
preciate the learned Government ‘Pleader's 
` suggestion that this ‘section’ was repealed, 
-merely because it was at that time too” wéll- 
. known torequire retention on the Statute 
- book. Suchan argument might be put for- 
“ward in the case of any ‘repealed -Act .and 
hasmo substance. Obviously, the Act which 
` repeals another and the Act repealed, can- 
not both be in force at--the - same- time. 
Clearly, the authority which had power to 
legislate on the punishment of karnams had 
the same power to delegaie its power of 
punishing karnams and intended by the 
repealing Act II of 1869 that the power exer- © 
cised under Regulation II of 1806 should 
-be delegated, no longer to the Board, but 
to the Oollector. So that, between 1806 and 
the present Act III of 1895, the authority to 
whom was delegated the power to punish 
karnams was set out in Regulation VI of 
1831. -That itself was definitely repealed 
by Act III of 1895, whereby the legislating 
authority, in whom ultimately this power 
-vested laid down definitely which officer or 
‘officers were to exercise the power of dis- 
missing karnams and the manner in which 
that power could beexercised, In all this 
‘history I see no room for the contention 
-that the Board of Revenue possesses some 
powers outside this legislation. It has all 
along derived what power it possessed from . 
the legislating authority, and ' not being 
itself the sovereing authority it has not in- 
herentin it the powers of the sovereign. 
Such a theory really implies that although 
the Statutesays by s.23 that a dismissal 
of an appeal to the District Collector in a 
case where the order on appeal is not one of 
dismissal shall be final, yet that order is 
not final because the Board possesses. un- 
defined and unrestricted inherent powers to 
interfere with it. It may be noted that 
the Board: of Revenue in its order in the 
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present case did not purport to act under 
any such inherent powers but purported to 
be disposing of an appeal presented under 
8. 23 of Act III of 1895. I am not, therefore, 
prepared to support the learned Govern- 
ment Pleader in his argument that the 
Board has an inherent power outside the 
Acts and Regulations to interfere with and 
enhance the order of suspension passed by 
-the District Collector. 


- The-only: other point to consider is the 
contention of the Government Pleader that 
‘the.suit is not maintainable because it does 
not fall within 8.42 of the Specific Relief 
Act. Both the lower Courts have agreed 
“in holding that the suit is maintainable. It 
is clear, of course, that the plaintiff's suit 
must in the nature of the case be purely-a 
‘declaratory one. He is not challenging-the 
‘authority of the Collector’s order of suspen- 
‘sion and, therefore; he could ‘not ‘sue for 
yeinstatement or for the emoluments of the 
‘office. The:causse of action is the passing of 
‘the order of the Board of Revenue -without 
‘Jurisdiction. It must: be conceded. ‘that the 
‘plaintiff isnot suing as a person entitled to 
‘any legal character or. to -any right as to 
any property ; so that ifs. 42 is exhaustive 


of declaratory suits the suit will not lie. © 


. The ruling of the Privy Council in Robert 
Fischer y. Secretary of State for India (4) is 
authority for the proposition that the section 
‘is not exhaustive: That was a case similar to 
the present in which it was sought to set aside 
an order of Government on the ground that 
it was ultravires, That ruling has been 
frequently relied upon in this Court. See 
Muchirazw Ramachandra Row v. Secretary 
of State for India (5), Veeramdchanent 
Ramaswamy v. Soma Pitcheyya (6), Rama- 


krishna Pattar v. Narayana Pattar (T) and: 


Lakshminarasimha Somayajiyar v. Rama- 
lingam Pillai (8). The High Court `of 
Calcutta has taken ar opposite view in 
Deokali Koerv. Kedar Nath (9), though 
the decision of the case did not rest upon 
that ground. The learned Government 
Pleader relies upon a later Privy Oouncil 
case in Sheoparsan Singh v. Ramnandan 


~ (4)22 M. 270;-3 O. W.N. 161; 26 I. A. 16; 7 Sar. P. 
0. J. 459 (P. O). 

(5) 31 Ind. Cas. 310; 39 M, 808. 

(6) 58 Ind. Oas. 585; 43 M. 410; (1920) M. W.'N. 393; 
38 M.. L. J. 226. “$ 
| (1) 26 Ind. Cas. 883; 27 M. L. J. 634; (1914) M. W. 
N. 912; 39 M. 80. 

(8) 59 Ind. Cas. 245; 12 L. W. 202; (1920) M. W. N: 
9: 39 M. L J. 319; 28 M. L. T. 205. . 4 
_ (9).15 Ind. Cas.427; 39 O. 704; 16 Q. W. N, 838, 


- ~ Inze DeMADAR’SAHIB, ©- 


“Prasad: Narayan Singh: (10). - That, how- 
.ever, has been interpreted by a Bench of 
. this Court in Surayya v. Subbamma (11) to 
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bé @ decision on a finding of fact that the 
plaintiff-had not the legal character: of‘a 
reversioner and, therefore, that the’ suit 
specifically brought under s. 42 was. not 
maintainable under that section. It cannot 
be held that this Court has yet adopted the ` 
view thats. 42 is exhaustive or that the 
Privy Council case in Sheoparsan Singh v. 
Ramnandan Prasad Narayan Singh (10) has 
overruled the Privy Council cass in Robert - 
Fischer v. The Secretary of State for India 
(4) and sitting here as a single Judge, 
1 consider I am bound to follow the 
interpretation of Sheoparsan Singh v. Ram- 
nandan Prasad Narayan Singh (10) given in 
Veeramachaneni Ramaswamy . v. Soma Pit- 


‘chayya (6) and the Privy Council ruling in 


Robert Fischer v. The Secretary of State for 
India in Council (4). Iam not, therefore, 
prepared to hold that the lower Courts erred 
in law in holding that the suit was main- 
tainable, 

I must, therefore, allow the appeal and 
restore the decision of the District Munsit : 
with costs against Government hereand in 
the lower Appellate Court. Ee 

The memorandum of cross-objections by 
„Government as regards costs in the lower 
‘Appellate Court is dismissed with costs, 
Three months time for payment of costs. - 

V, N.V. Appeal allowed, 

(10) 33 Ind. Cas, 914; 43 T. A. 91; 43 O. 694; 3 L. W. 
544; 14 A. L. J. 466; 200. W. N. 738; 18 Bom. L.R. 
397; 23 O. L. J. 621; (1916) 1 M. W. N. 419; 20 M. L. T. 


1; 31M. L. J. 17 (P. 0+). 
(11) 53 Ind. Cas. 498; 43 M. 4; 26 `M..L. T. 154; 
(1819) M, W. N. 580;.37 M. L. J. 405, : 
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- MADRAS HIGH COURT. 
OziminaL Reviston Oase No. 617 oF 1929. 
(ORIMINAL Revision Petition No. 561 
oF 1429). 

November 29 1929, 
Present:—Mr. Justice Jackson. 
Inre D. MADAR SAHIB alias. MADDU 
AND ANOTHER—ACOUSED—PRTITIONERS. . 

Madras- District Municipalities Act (V of 1920), 
Sch. IV, Appendix A—Distresa warrant, with facsi- 
mile of Chairman, whether legal—Penal Code (Act 
XLV of 1860), 3. 88—Removal of house front door, by 
distrainer, resistance to, whether constitutes offence. 

Except where the Chairman is illiterate, a distress 
warrant by a Chairman to be valid under Appendix A, 
Sch, IV, of the Madras District Municipalities Act must 
bear his signature, being taken in its accepted sense 
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. of-gign manual -and not, merely a facsimile stampof -. 


"his: signature. 

A distrainerin pursuance of a distress warrant is 
not entitled to remove the.front door of a house 
and resistance to such an act is not illegal and does 

“not constitute an offence under-s. 332,-Penal Code, 


Petition under ss. 435 and 439 of the Code 
of.Criminal. Procedure, 1898, praying the 
High Court to revise the judgment of the 
‘Sessions Court of Ouddapah, in O. A. 
‘No. 27 of 1929, preferred against that 
‘of the .Oourt of tre Ist Olass Sub- 
.Divisional Magistra‘e of Ouddapah, in O. O, 
“No..23 of.1929. . 
~ Messrs. V. L. Ethiraj and S. Ramachand-. 
ran, for the Petitioners. 

Mr. K. S. Vasudevan, for the Public 
Prosecutor. fòr the Orown.. 

-ORDER.—The two -petitioners have 
‘beén sentenced to 3 months’¢simple impri- 
sonment and Rs.. 50 fine under 8. 332, Indian 
Penal Code, for resisting a distraint under 
.warrant purporting to have been issued 
by the Municipal Chairman of Ouddapah. 

‘It seems cléar that there was no warrant, 
the prosecution theory is that the ex- -chair- 
man left a facsimile stamp of his signature 
behind him, which the peons continued to 
use. Of course, this would be quite irregu- 

` Jar and would. give no validity toa warrant. 

It is clear from Appendix A of Sch. 
IV of the District Municipalities Act that 
‘the warrant must bear the signature of the 
Chairman. Signature must be taken in its 
„accepted: sense of sign manual.- The fact 
that - in:s..2 (20), Code of Civil Procedure 
-gign is-used-as including: stamp has ` no 
bearing on the Madras District: Municipali- 
‘ties Act. 

The only departure from the general rule 
is that if the Chairman happens to be 
illiterate under s. -3- (29), Madras General 
Clauses Act, he may affix his mark. 

Even if the distrainers had a warrant they 
had no right to do as they threatened and 
take. the front door of the house: Queen- 
Empress v. Shaik Ibrahim. (1),a proceeding 
which rendered the house unsafe, and called 
, for immediate defence of private property. 
“Tn the circumstances, [am not prepared to 
hold that the accused exceeded. that right. 
The conviction -is set aside and ,the fine 
condense to be refunded. 

WENG Ve >- z onten set: aside, 

“a 13 M. 518; ‘I Weir- 730, 5 
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MADRAS HIGH COURT. 

CIVIL APPraLB Nos. 169 anp 201 or 1927 `` 

AND 
APPEAL AGAINST ORDER No 312 oF 1927. 
February 12, 1929. we. 
Present:—Justice Sir William Watkins 
‘Philips, Kr, and Mr. Justice Reilly. < 
B.ISWARAYYA—APFELLANT. | 
versus 
SWARNAM ISWARAYYA—PETITIONER— 
RESPONDENT. 

‘Divorce-Act (IV of 1869), ss. 3 (5), 7, 87, 42—* Prin- 
ciples .and rules” meaning of —Power of Court 
to. enhance alimony once fixed—Provision for children 
not minors, whether can be made under Act—Defini- 
tion of minor ins. 3 (5), necessity for: modification 

The words “ principles and rules” in s.7-of the 
-mean principles and rules of 
law, of evidence, of interpretation, of practice and 
of procedure but not statutory provisions nor statu- 
tory rules under the English Law. They can neither 
cut down the provisions ofthe Act nor supply any 
form oi relief not provided by the Act. [p. 141, cols, 
1&2 
Section 37 of ‘the Divorce Act -as it stands 
gives power tothe Court .to enhance the alimony 
which a husband -has been ordered under the section 
to pay toa wife judicially separated from him. [p. 
143, col. 1.) 

The Act makes provision only inrespect of minor 
children; and under the Act the sons of native fathers 
are no longer minors when they reach 16 years of 
age and the daughters when they reach 13. There is no 

ower therefore, under the Act to makeany provision 
i T T who are no longer minors under the Act. 
ibid. 

Phillips, J—The definition of minor children in 
s. 3 (5) ands. 42 of the Divorce Act requires amend- < 
ment. [p. 144, col. 1.] 

Appeal against the decree of the District 


‘Court of East Tanjore at Negapatam, in 


O. P. No. 44 0f 1926, dated the 8th of 


‘March 1927. 


Mr. T. V. Muthukrishna Tyer, for ‘the 
Appellant. | 

Mr. Vere: Moeket, for the Peapondents: 

j JUDGMENT. 

Reilly, J.—In 1921 ‘the respondent ` in 
A. 8. No. 169 of 1927 obtained a decreé 
under the Indian Divorce Act for judicial 
separation from her husband, the appellant. 
The husband was then: ordered to pay Rs.120 
a month to the wife for her own main- 
‘tenance and Rs. 30a month to her for the 
maintenance of each of their 4 children. 
In O. P. No. 44 of 1926 on the District 
Judge's file, the wife prayed that the 
‘amount to bé paid ‘for’ her maintenance 
by the husband.should be increased to 
Rs:260-a month, and in O. P. No. 43 of 1926 
the children applied for an . increase oft- the 
maiiitenance allowance to ‘be paid by their 
father.for them to Rs, 30C.a month in all: 
‘The District Judge disposed ‘of both 
‘Hefound that 
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tliechildren'were no longer minors under” 
the Indian Diverce Act and that, therefore, . 


their father could not be ordered to pay 


maintenance allowances for them under: 
s:42-of' the Act. ‘But he made an order: 


raising the slimony to be paid to the wife 
to Rs: 310a month.- 


tenance and education of the children 
and' Rs. 160:a month for ‘the wife herself. 
The husband appeals: in A. 8. No. 169 of 
1927 against the District. Judge’s order 
go far as it relates to: the wife: herself and 


in- A. S. No. 201 of 1927 so- far’as' it relates. 


to the children. 


- Mr. Muthukrishna- Ayyar for the: hus- 
band contends, first, that, the alimony for’ 


the: wife having been originally’ fixed 
under s. 37 of the Act at Rs. 120 a month, 


the District Judge had no power to raise: 


its amount. Section 37 does not in express 
words provide any power to increase the 
alimony of a wife‘ once fixed. Mr.-Mockett 
for the ‘wife replies that since 1907 that 
power has been provided in England by 
the Statutes which g:vern the Probate and 
Divorce Division-of the High Gourt in 


such matters and from 1866 to 1907 it was: 


provided by the statutory rules- and 
regulations of the: Court for Divorce and 
Matrimonial’ Causes; and that power can 
be exercised by the Courts in India. be- 
' gause’s. 7 of the Indian. Divorce Act pro- 
vides that High Courts and District 
Gourts' shall act and give relief on princi- 


ples and rules which: in the opinion of the: 


said Courts are, as nearly as may be, con- 
formable to the principles: and’ rules on 
which'the Oourt for Divorce and Matri- 
monial Causes in England forthe time being 
ficts: and gives relief.. Mr. Mockett’s 
extreme contention that “rules” ins. 7 of 


theIndian Divorce Act means the statutory” 
rules’ in force for the time being. in 


England is, in my opinion, clearly unten- 


able. Ifstatutory rules in force in England. 


were meant, there would ba no question of 
the Courts in this country acting on rules 
which in their opinion were as nearly as 
may be conformable to those rules. The 
provision would have been either that the 
statutory rules in force in England were 


to be observed in this country or that the. 


rales to be made’ under e. 62 of the Indian 
Divorce Act were to be as nearly as may 
be conformable to the: statutory rules in 
force in England. In my opinion the words 
principles and rules” in s.7 of the Indian 
Divorce Act mean principles and. rules -of 
law, of evidence, of interpretation, . of:prac- 
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Including in his: 
calculation-amounta required for the main- - 
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tice and of procedure but-not. statutory- 
provisions nor statutory. rules. | The princi- 
ples and rules to be applied are by the 
words of ‘the section made subject to the 
provisions of the Act; they can never run 
counter to the Act. Mr. Mockett suggests: 
that they may fill up gaps left in the Act. 
But I am inclined to agree with Mr. Muthu- 
krishna Ayyar that they can neither cut- 
down the provisions of the Act nor supply. 
any form of relief not provided by the Act. 
However,.I do not think it- necessary to 
discuss that question in any detail on this: 
occasion as the present case appears to me 
to. turn on other considerations. Mr,- 


-Muthukrishna Ayyar in the. course of his. 


argument has also compared the provisions: 
of the Indian Divorce Act with the Statutes 
and statutory rules in force in England- 
from time to time- since 1857. Such a: 
comparison is interesting. But, in my. 
opinion, it is neither useful nor permissible 
forthe purpose of interpreting the Indian 
Act unless the provisions of that Act which. 
are in question are of doubtful meaning.. 
If the provisions- of the Indian Act -are- 
plain, we have no need, and, in my opinion,- 
we have no right, to look outside the Act- 
for its interpretation. ; i 
- The question here is whether.the amount. 
ofalimony which the husband has been order- 
ed to pay monthly can be raised by the Court: 
after it has: once been fixed. The words. 
of s. 37 of the. Indian Divorce Act are. “in- 
every: such case” that- is, on any decree of- 
judicial separation obtained: by the wife. 
“the Court may make an order on: the 
husband for payment to the wife of such 
monthly or weekly sums for her maintenancé 
and support as‘the Court- may think reason- 
able.” There is a proviso to that part of- 
the section which I will discuss later.. But. 
in itself, as that provision stands, and- 
leaving out of consideration any interpreta- 
tion, judicial or otherwise; which has been’ 
put on similar provisions- elsewhere, does. 
it mean that an order for payment-by. the. 
husband once made can never: be varied,. 
that the amount to be paid can never.be: 
raised by the Court ?. Does it mean that one. 
order only can be made in ‘the wife's 
favour? The Court is to fix the sum which. 
it thinks- reasonable. What is reasonable 
to-day may be unreasonable a few years 
hence. Where the husband has property. 
on which or out of which a gross sum or. 
annual income can be: secured to the wife, 


the earlier part of the section provides for 


that being done. The part- of the section: 
with. -which-we--are..dealing appears. tg 
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apply to other cases, where the husband 
_has no such property, or no sufficient 

property, but- is earning or receiv- 
ing an income, out of which he can 
properly be ordered to make payments to 
the wife. Such an income in very many 
. cases will be variable. A husband who 
depends upon earnings may be earning. 
nothing at the time when his wife obtains a - 
decree of judicial separation against him. 
Ayear later he may have obtained a good _ 
appointment and be earning a large income. 
If the Court's power is restricted to the 
. time-when the decree is made, in such a 
case it would not be reasonable to make any 
order for payment tothe wife at all. Does 
this part of the section mean that in such a 
case the wife can never get an order for 
payment of alimony? If it is suggested 
that the Court can makean order for pay- 
ment after the ‘decree but not necessarily 
at the time of the decree and then its power- 
is exhausted, the result is hardly more 
reasonable.. A husband may at the time 
when the first order is made be earning a 
very small income, out of which he cannot 
make any payment sufficient for the main- 
tenance of his wife. But later on he may be 
earning thousands a month. Does the 
section tie the hands of the Court so as to 
prevent an order for the payment of proper 
alimony to the wife when it is obvious that 
the husband can well afford it? When a Court 
is given power to make a continuing order 
reasonable in the circumstance, by what 
principles of interpretation can wesay that 
that implies power to make only one order 
applicable to one set of circumstances, 
which can never be varied, however gravely ' 
thecircumstance may vary? And, when 
we remember the particular kind of -cir- 
cumstances to which this part of the sec- 
tion applies, that is, cases in which a proper. 
provision cannot be made for the wife out- 
of the property of the husband but can be 
made out.of his income, I see nothing in the 
words used to drive us to the conclusion, 
unreasonable in itself and not necessarily 
implied in the words, that the Court can do 
no more than make once and for all a single. 
order in favour of the wife and then its 
power is spent. Mr. Muthukrishna Iyer 
has sought to support his interpretation of 
the section to that effect by comparing it 
with s. 42 which deals with orders regard- 
ing the minor children of parents judicially 
separated and provides explicitly that such 
orders may bemade “from time to time.” 
‘He would have us regard it as of importance 
‘by contrast that there are.no such words in 
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the part of s. 37 which I have been. discus»: 
sing, -But -s. 42° deals with crders with. 
respect to the custody, maintenance and 
education of the’ children or for placing- 
them under the protection of the Oourt. It, 
is obvious that in such matters frequent- 
orders, differing from time to time, may be- 
required in tlie interests of the children as 
they grow up, and the conduct or occupa- - 
tion of the parent to whom the custody of. 
the children has been given may often make: 
a variation of the original or subsequent. 
order necessary in that matter. The fact. 
that the Legislature has been careful to- 
state explicitly that varying orders in res- 
pect of the children may be made from 
time to time, as is ohviously desirable in” 
their interests, is in my,opinion nosufficient - 
ground for supposing that having provid-- 
ed ins,37. that the Oourt may order the- 
husband to make such monthly payments to. 
the wife asit thinks reasonable, the Legis- - 
lature intended to make that order invari- 
able. Without provision for variation from 
time to time it might perhaps be thought 
that an order for the custody of the child- 
ren was final, When alimony is to be fixed’ 
according to what is reasonable in the cir-. 
cumstances, no such finality isimplied. . 
What at first sight may be thought a” 
stronger argument in support..of Mr. 
Muthukrishna Iyer's contention is that s. 37 
contains an explicit proviso for the reduc-, ` 
tion of the alimony which the husband has - 
been ordered to pay but no proviso for its 
enhancement. Mr. Muthukrishna Iyer. 
argues that the very fact that a proviso has. 
been introduced only for the reduction of: 
alimony once fixed implies that enhance-- 
ment was never contemplated by the. 
Legislature. lf alimony once fixed could be. 
varied according to circumstances under, 
the section without the proviso, the proviso 
regarding reduction would be supe: fluous:- 
On examination that argument does not: 
appear tome to bə sound. When an order. 
for the periodical payment of alimony has- 
beén made against a husband, it is of the: 
nature of a decree, and, if he is to be allow-- 
ed in certain circumstances to getit revers- 
ed or modified, it might be thought that. 
explicit provision must be made for that 
in some way, and it is -not- made in- the. 
section apart from the proviso. But, when. 
the wife applies for additional alimony, she: 
does not want the original order touched in: 
effect ; she wants a further decree for addi-. 
tional alimony. The -proviso might be 
thought necessary if the Court wasto have 
power.to unmake the order made; no- pros 
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viso‘is necessary to -give power'to make an 
additional order. My conclusion, therefore, 
is that s. 37 of the Indian Divorce Act as it 
stands gives power to the Oourt to enhance’ 
the alimony which a husband has-been 
ordered under the section ‘to pay to:a wife 
judicially separated from him. Returning’ 
for a moment to Mr.. 
comparative “examinations of the English 
Statutes,and the statutory rules on the 


one side and the Indian Divorce Act on the 


other, I may point out that under the. 
English. Act of 1857 the Court had power 
when pronouncing a decree for dissolution 
of.marriage to fix an -amount ‘of alimony 
for the wife—eithera.gross sum or an annual 
sum—but nothing was said in the Act about 
power to increase the sum;. nevertheless 
r. 92 of the Rules and Regulations made 
under that Act prescribes procedure. for a 
wife applying for the increase of alimony 
go fixed, which could not properly have been” 
done unless power to` increase the alimony. 
fixed had been held to be implied in the 
power given by the Act to fiz it. 
- The husband is on much firmer ground i in 
- hisappeal against the District Judge’s order 
so far as it makes provision for the chil- 
dren, - The Act makes provision only. in 
_respect- of minor children; and under -the 
Act the sons of native’ fathers are no lon ger 
minors when they.reach 16 years of age and 
‘ the-daughters when they- reach 13.. It: -is 


admitted that none of the children concern- - 


ed, inthis case was a. minor within the 
meéasning of the Act: when O. P. No, 43 of 
1926-.was presented. to the. District Court. 
But the District Judge: has tried: to provide 
for them by adding the cost of their main. 
tenance and education temporarily tọ- the 
alimony of the wife, which.he has Taised for 
that explicit . purpose.- That -is “not -to 
apply but to. circumvent the provisions of 
the.Act. In my opinion there is no power 
under the Act to make any provision for 
these children who are no longer minors 
under the Act. The learned District Judge 
says in his judgment that it was conceded 
that “the wife who is entrusted with their 
custody and education is entitled to.claim 
from the husband the cost of-their main- 
‘tenance and education.” 
exactly what that means. The ‘entrust- 
ment’ of the children to the wife appears 
to have been. made under an order for 
their custody whichis no longer in - force. 
The legality of providing for the.children 
in that way is contested by the husband in 
A. S. No. 201 of 1927, and Mr. Mockett has 
not. suggested before us that any such 
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‘husband before the District Judge. 


Muthukrishna. Iyer’s - 


I do no understand: 
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by the, 

In my: 
opinion A. 8, No. 201 of 1927 must be allow-- 
ed and no provision can be made for the 
children directly or indirectly. 


The wife claimed in O. P. No. 44 of 1926 
Rs. 260 a month for her own maintenance. 
The learned District Judge, though taking 
into consideration the expenses of the chil- 
dren he made an order for the payment to 
the wife of Rs. 310 a month, calculated what 
was needed by her at Rs. 160 a month. 
In my opinion he might well-have fixed her 
alimony at Rs. 260 a month. The husband at 
the date of the petition was ‘receiving a 
salary of Rs. 800 a month, as District Medi- 
cal Officer. There is no doubt that he has 
opportunities of adding considerably to 
that income by private practice. He 
did not go into the witness-box; nor 
did he explain to the Court clearly 
what his income was. It is indeed not at 
all creditable that an officer in his position 
should not have been open with the Oourt 
and should have left the amount of his in- 
come to speculation, It will, I think, be quite 
safe to estimate his income at something 
over Rs. 1,000 a month. Out of that it is in. 
my opinion ‘easonable that he should pay 
Rs. 260 a month to his wife in alimony. 
Though she has not put in any appeal or 
memorandum of objections against the 
District Judge’s order the reason of that 
appears to have been that in one sense the 
alimony fixed by the Judge was more than 


“concession” was really: made 


‘she-had claimed. In the ‘circumstances I 


think we may properly make an order 
under r. 33 of O. XLI, Civil Procedure Code, 
that the husband do pay alimony to the 
wife at the rate of Rs. 260 a.month. The 
learned District Judge has made his order 
to take effect from the date of the wife's peti- 
tion, viz., llth March,:1926. The husband 
objects to that; but I see no sufficient’ rea- 


‘gon’ why it shovid not-be done, and I would | 


makè our order have- effect from, that- date." 


As to` costs I would’ order. the husband to 
pay the. wife's costs in A; S.. No. 169 of 1927: 
and, although A. B; No. 201: of 1927. must’ 
be allowed in his favour, l would. order. chim: 
to pay the respondent's’ costs: throughout: 
both because his conduct in the case does: 
not appear to me to have been at all credit:" 
able or atrdightforward-and because, though’ 
be- -Kgsobjected successfully to the District: 
Judge's order, he did: not bring to the notice 
of the learned Judge, either when his, judg ge 
ment - -WaS : pronounced or afterwards, ‘the 
fact that kehad: not made: ‘the supposed Loe 


ti 


cession upon which the ‘judgment partly 


proceeds. 

In ŒM. A. No. 3120F 1927. | 

“This “appeal relates. to an application 
(E. A, No. 253 of 1926) to record satisfaction 
in the matter of’ payments for two of the 
children:concerned in A. 8. No. 201 of. 1927, 
The order of.the District-Judge must be set: 
aside and the application remanded to him 
for fresh disposal. In this appeal each 
party will bear his own costs. 

Philips, J.—I agree with the orders 
proposed and will only add one word about 
ss. 3 (5) and 42 of the Act. It seems to me 
most improper. that a” Court of Matrimonial 
Jurisdiction should not have power to pass 
orders asto the custody and maintenance of 
unmarried girls above the age of 13 or of 
boys over 16. Since 1869 great strides have 
been made-in education and it cannot. now 
be'said that education always ceases in the 
case ‘of girls at 13 and in the case of boys at 
16-nor are they usually in a position to find 
for:themselves at that age. In my opinion 
the definition of minor children in s. 3 (5) 
requires amendment and. I would invite 
the:attention.. of the Legislature to the 


ee AA Order modified- 
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IS MADRAS: HIGH COURT. 

= ORIGINAL Sipe APPEAL No. 16 oF 1928, 

: . November 8, 1929. 

Present: ~Justice Sir Vepa- Ramesam, , 
Kr,,and Mr. Justice Cornish. 

F.H. WILSON, OFFIOIAL ASSIGNEE,. 

“ Hien. Court, MADRAS, AND aNoTHER— 

ae APPELLANTS 

VETSUE 
NATHMULL— RESPONDENT. | 

‘Contract Act (IX of 1872), s. 254—Presidency 
Towns Insolvency Act (III of 1909), ss. 69, 58, 86— 
Civil Procedure Code (Act V of 1908), 8. 80—Suit for 
damages against Oficial Assignee for wrongful tres- 
pass into partnership business on adjudication of 
one partner—Notice, whether , necessary—Insolvency, 
whether terminates. partnership—S. 86, Presidency 
Towns Insolvency Act, scope of—Insolvency Court, 
competency of, to entertain claim for damages—Ss. 
68, 59, whether prohibit Oficial Assignee to take pos- 
session in particular manner—Tort—Trespass—Induc- 
ing person to trespass, whether actionable. 

Under: s..254, Contract Act, while the bankruptcy 
of one of the partners affords a ground for the other 
partners togo to Court and obtain a dissolution, 
the bankruptcy, by itself, has not the effect of put- 
¢ing’ an end to the partnership. [p. 146, col. 2.] 
< ‘On the'adjudication of one of the partners of the 
firm, the Official Assignee is not entitled to take 
mossession of the goods of the partnership - without 


“CLV OFPIÕTAL ASSIONBE VINATHMULI, 


194. 1.01930 


the consent of the other’ partners in whose posses- 
sion they may happen to be. [ibid] 

“The forcible entry by the Official Assignee’ into 
the premises of the partnership without a warrant 
under s.59, Presidency Towns Insolvency Act, while 
it is atortious act, cannot be regarded necessarily. 
as not an act. purporting.to be done. in his official 
capacity for the purpose of notice under s. 80, Civil 
Procedure Code, for a suit, against him- for damages, 
[p. 149, col. 2; p. 150, cols. 1 & 2.) E 

: Even: where public officers- are not acting strictly - 
according to law, provided they intended to act ac- 
Gording to the duties of their office and provid- 
ed.they: did not know that they were committing’ 
a mistake, they would be entitled in. asuit against’ 
them to notice under s.80, Civil Procedure Code, 
even. if they were really acting somewhat illegally.. 
[p. 148, col. 1.) i 

The Insolvency Court has-no jurisdiction- to en- 
tertain a claim for damages. The. words“ as it thinks 
just” in s. 86 of the Act merely refer to any-inci- 
dental or consequential order necessary for giving. 
effect to the rest of the order but cannot refer toa 
claim for damages for wrongful trespass to goods. [p; 
147, col. 1.] d 
- Section 59, Presidency:Towns Insolvency Act, does 
not involve any prohibition tothe Official Assignee 
to obtain possession in any manner he likes. It is 
only an enabling and not a prohibiting section. 
Nor does cl. 2 ofs.58 prohibit the Official Assignée 
from taking a Police Officer as a protection for him- 
selfi in obtaining. possession of the insolvents’. goods, 
[p. 148, col.2; p. 149, col. 1.) a 

Inducing a person to trespass is nota ground of 
action for damages. There isno analogy’ between 
such anact andabetment under the criminal law, 
nor does the principle of procuring a breach of con- 
tract extend to other torts. [p. 150, cols. T & 2.] 

If it is impossible toconstrue the decree consis- 
tently with the judgment,it would be a matter for 
the amendment of the decree: But, ifit is possible 
to construe the decree in the light. of .the judgment 
and. whenever it is possible to read the decree in two 
Ways, one way consistent with the judgment and 
the other inconsistent with it, it-is the duty of the 
Court to construe itin a way consistent with the 
judgment. [p. 146, col. 1.]. i ; 

Per Cornish, J.—If the act of an officeris one 
which was ostensibly done by him in the perform- 
ance of his duties, the aet will be deeméd as pur- 
porting to be done by‘himin his official capacity, 
Pig though he has” acted: mala fide. [p. 150, col. 


Appeal from the -judgment of Mr. 
Justice Beasley, dated the 15th Decem- 
ber, 1927, and passed in ‘the exercise 
of the Ordinary Original Oivil Jurisdiction 
of ate High Court in Oivil Suit No. 543 of 
1926. , 

_ Mr..K. S. Krishnaswami Iyengar, for the. 
Appellants. 
. Mr, Nugent Grant, for the- Respondent.. .. 


JUDGMENT. 
Ramesam, J.—This appeal:arises out 
of a suit, O. S. No: 543 of 1926, on. the Ori- 
ginal Side filed by the respondent Nathmull 
originally against three defendants, Later. 
on the.suit. proceeded against:.defendants 


are the appellants before us, 

- . The facts cout of which the suit arose may 
be shortly stated as followa:—The 3rd de- 
fendant Meghraj Sowcar and his partner 
Surajmull Sowear filed a suit against 
Ohunilal Gmaidmull Sowear and another 
for dissolution of partnership for taking 


of accounts and for recovery of.a certain | 


sum of money—O. 8. No, 261 of 1923. On 
the 17th of September tha suit was decreed 
by our brother Waller, J. The plaintiffs 
applied on the 24th of September, 1924, for 
attachment of the defendants’ interests in 
the business of Nathmull and Chunilal 
which had been carried ion at No. 99, 
De’Mellows Road, Ohoolai, Madras, and for 
the appointment of a Commissioner to take 
an inventory of articles, jewels and cloths, 
vessels, etc., pledged with. the lst defendant 
and to be found in the sme premises and 
to initial the books of account. On the 
same day notice was ordered and one Mr. 
0, Devarajan was appoiated Commiesioner. 
On the 25th of September, the defendants 


were ordered to admit the Commissioner - 


for the purpose of initislling the accounts 
- and taking an inventory. On the 14th of 
October notice to Nathmull and Ohunilal - 
was ordered, On the 17th Nathmull’s 
Counsel asked for time. Meanwhile on 
the 7th of October, Chunilal was declared 
insolvent and on the 22nd of October, the 
matter having become known to the appli- 
cants, the application of 24th September 
was not pressed. Theorder om that day 
- contained the note “The question of al- 


leged partnership with Nathmull is left ` 


open.” In the affidavit aescompanying the_ 
application of the 24th of September, 1924, 
it was stated that the business in Nos. 98 and 
99 De’Mellows Read was carried on under 
the name and style of Nathmull-Ohunilal. 
The petitioner's case was that Ohunnilal 
was the sole proprietor. The Commissioner 
made a reporton the same date that when 
“he went to the premises he found a pieces 
of paper affixed on the door bering an 
inscription : : : f 
“To i l 
Kastborichand Nathmull Sowear, 
95, De’ Mellows Road, Perambore 
E ` Barracks." 
Ho also states in his report that neither 
the defendant Chunilal nor Nathmuli’s 
brother Mothichand would give the keys of 
the premises‘and they also refused to pro- 
- duce the 'acceunt books. After the adjudi- 


m 


. burden of proof was placed on the O 
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ship 
the note id. í 
ber, 1910, shows; but who alleged it is net 
clear. Before Srinivasa Ayyangar, J., the 

the Official 
‘Assignéé “(wide note dated the 23rd: of 
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. February, 1925,) and the learned Judge in 
his judgment saysthat he was not con- 
sidering any questionas to whether Chunilal 

` had any interest in the business short of 
total ownership. The only question he 
considered was whether Chunilal was the 
sole proprietor of the shop or not. On 
this matter he found against the Official 

Assignee ; that is, he found that Ohunilal 
was not the sole proprietor ofthe shop. 
This finding, of course, does not mean that 
Nathmull was the sole proprietor of the 
shop, for the finding that Ohunilal was 
not the sole proprietor is consistent with 
Chunilal and Nathmull being partners in 
the shop. But this possible alternative 
case was not considered by the learned 
Judge. Onhis finding Ohunilal was not 
the sole preprietor it followed that Nath- 
mull had either a partial interest or sole 
proprietorship in the shop and, therefore, he 
directed that the goods should be delivered 
to Nathmull. The order Ex. B-35 is worded 
as follows : ey oo, 

“Tt is declared that the properties attach- 
ed and sealed by the Official Assignee at pre- 
mises Nos. $8 and 99, De’Mellows Road, 
Ohoolai, Madras, belong to the said Nathmull 
and not tothe insolvent herein and it is 
ordered as follows :—(1) that the application 

“taken out by the said Official Assignee do 
stand and dismissed out of this Court : etc.” 

_ If this order is read solely by itself and 
without the light afforded by the judgment 

-it certainly means that it was declared that 


the goods belonged solely to Nathmull ;, 


but itis equally clear from the judgment 
- that the learned Judge never decided such 
a thing. ifit is impossible to construe the 
decree consistently with the judgment, it 
would bea matter -for the amendment of 
the decree and if itis a matter of any im- 


` portance to set the matters right, we would ` 


adjourn the appeal to enable the appellants 
-to apply foramendment of the decree, and, 
if the amendment isrefused, to file an appeal 
against ‘euch order refusing amend- 
ment and such appeal and this appeal 
might be posted together. But it is pos- 
-gible to construe the decree in the light 
of the judgment and whenever itis pos- 
sible to read the decree in two ways, one 
way consistent with the judgment and 
the other inconsistent with it, it is our 
duty to construe it in a way consistent 
with thejudgment. Though read by itself 
the order implied that the goods solely 
belonged to Nathmull we think that the 
proper construction of the order is that the 
goods belonged. at least to some extent if 
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not wholly to Nathmull also but are not 


the sole property of the insolvent. This 


matter does not seem to be of great im- 
portance now, though before the learned 
Judge this was one of the points very 
much debated. The defendants sought to 
cross-examine the plaintiff for the purpose 
of showing that Nathmull and Chunilal 
were at least partners in the shop. But the 
learned trial Judge holding that the order 
of Srinivasa Ayyangar, J., constituted the 
matter ‘res judicata disallowed such cross- 
examination and would not permit the 


. defendants to adduce further evidence. It . 


seems to us that in the way we construe 
the order in the light of the judgment the 
matter is not res judicata and that the 
evidence of the defendants to show that 
Nathmull and Chunilal were partners ought 
not to have been shut out. But even then 
it is doubtful whether the Official Assignee 
could have directly removed the goods 
from the shop or sealed,the premises. 
The present action is filed for damages 
for trespass by sealing the premises and 
by the removal of the account books. Under 
the Fnglish Law the bankruptcy of one 
of the partners seems to put an end to 
the partnership: (Vide tLindley, page 
800) but under the Indian law this does 
not seem to be thecase. The bankruptcy 
affords a ground for the other partners to 
go to Court and obtain a dissolution: 
Vide s. 254 (2) of the Contract Act. Under 
s. 98 of the Presidency Towns Insolvency 
Act the Court may authorise the Official 
Assignee to continue or commence any 
suit or proceeding in his name and that 
of the, insolvent’s partner and any release 
by the partner is void. But it does not 
appear that the Official Assignee can take 
possession of the goods of the partnership 
without the consent of the other partner 
or partners in whose possession they may 
happen to be, Still one would have thought 
that if the insolvent wasa partner in the 
shop the action of the Official Assignee 
and Meghraj had more justification than 
if the business belonged’wholly to Natbmull 
and Ohunilal had no interest in it at all. 
Except from this point of view, namely, 
whether the action of the Official Assignée 
may be more wrongful in one case than 
in another, the question of the interpreta- 
tion of Srinivasa Ayyangar, J's order does 
not seem to be of any importance. 

The appeal of the Official Assignee was 
argued on two grounds: (1) that notice 
under s, 80 of the Code of Civil Procedure 
was necessary before suing and. (2) that 
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the plaintiff abandoned his claim for 
damages for what the Official Assignee 


did on the 3rd of November, 1924. 
To support this case of abandon- 
ment Exs. II and II-A were relied on. 


Exhibit Il was the petition and Ex. II-A 
was an affidavit filed along with it. The 
Petition was for leave to sue the Official 
Assignee for certain action taken by him 
on the 18th of May, 1926, Official Assignee 
on that occasion being Mr. Albuquerque, 
the 2nd defendant in the present suit. This 
application was dismissed on the ground 
that no leave of the Oourt was necessary. 
before the suit is filed, and in the affidavit 
it was stated in para. 9 referring to the 
incidents of the 3rd of November, 1924. 
“I was advised in the circumstances by 
my Oounsel not to press for damages and, 
therefore, I gave up my claim for damages,” 
The petition No. 355 of 1924 not only 
contained a prayer for declaration that: 
the goods belonged to Nathmull but also a 
claim for damages. At the time of the 
argumentthe Counsel thought that no claim 
for damages for trespass can be properly 
made before the Insolvency Court and, 
therefore, it was not present and we think 


this is all what was meant by para 9 of. 


the affidavit. Mr. Krishnaswami Ayyangar, 
the learned Advocate for the appellant, reli- 
ed on s. &6 of the Act and argued that the 
claim for damages can be made before the 
Insolvency Court and having been made 
and withdrawn the present suit does not 
lie. But it seems to us that s, 86 cannot 
relate to a claim for damages. It relates 
only to the validity of any act or decision 
of the Official Assignee. On appeal under 
s. 86 the Court can set aside any such 
decision or act. The words “as it thinks 
just” merely refer to any incidental or 
consequential order necessary for giving 
effect to the rest of the order but cannot 
refer to a claim for damages for wrongful 
trespass to goods. The Insolvency Court 
has no jurisdiction to entertain a claim 
for damages and when the plaintiff resolv- 
ed not to press the claim before Srinivasa 
Ayyangar, J., he was not withdrawing any 
claim which was cognizable by the In- 
solvency Court; nor can it be said that he 
gave up his claim for damages for all time. 
- All that he meant by para. 9 was that he 
did not press his claim at that stage. 
This argumentof the learned Advocate for 
the appellant, therefore, fails, 
We now come to the second ground, 
namely, that notice isnecessary. A number 
of English cases are not of any help in 
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the present caee. Some of them 
Telated to the question whether ` a: 


public officer? was protected from being 
held responsible for his acts under the 
Public Authorities Protection Act or similar 
enactments and not to the question whether 
notice was necessary. One of the decisions, 
namely, Selmes v. Judge (1) related to the 
question whether notice of action was. 
necessary. The question there arose under 
V and VI Wm. IV, c. L, s. 109, which ran as 
follows: 


“No action or suit shall be commenced 
against any perdon for anything done in 
pursuance of, or under the authority of this. 
Act, until twenty-one days’ notice shad been- 


” 


given thereof in writing......”. 


There notice was necessary for a suit in 
respect of anything done “in pursuance of 
or under the authority of this Act.” Still 
Blackburn, J., and two other Judges held 
that the defendant was entitled to notice. 

Blackburn, J., said, “I agree that if a 
person knowsthat he has not under a statute 
authority to do a certain thing, and yet 
intentionally does that thing, he cannot 
shelter himself by pretending that the thing 
was done with intent to carry out that 
Statute.” He then proceeds to observe that 
in that case there was nothing to show 
that the defendants when they made the 
rate in question knew that it was not’ 
allowed by the Statuteunder which they 
were appointed. He then observed: 
“The only illegal act done by the defend- 
ants was to make an informal rate, they 
proceeded to collect it and received from 
the plaintiff the amount assessed upon 
him, in these transactions it is clear that the 
defendants intended to act according to the 
duties of their office as surveyors, although 
they mistook the legal mode of carrying out. 
their intention. Neither in Hermann v. 
Seneschal (2), nor in Roberisv, Orchard (3) 
was it decided ,that a defendant would not 
be entitled to notice of action, because, he 
had been mistaken in the law. In Hardwick 
v. Moss (4) surveyors had obstructed a 
highway without any statutory, but the 
Oourt of Exchequer held that as they 


(1) (1871) 6 Q. B. 724. 
(2) (1862) 180. B. (N. 
T. 646; 11 W. R. 184; 


569. 
(3) (1863) 2H. & O 
253; 9 L. T. 727; 159 
(4) 1861) 7 H. & N. 
(N. B.) 804; 4 L. 
R. R. 364, 


.) 392; 32 L. J. O. P. 43; 8 L. 
143 E. R. 156; 134 R, R. 


. 769; 33 L.J. Ex. 65; 12 W. R. 
E. R. 318; 133 R. R. 791, 

. 136; 31 L. J. Ex. 205; 7 Jur. 
. 802; 158 E, R, 423; W. R. 752; 126 


rat 
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intended to act . pursuant to the Highway 
Aet, they were entitled to notiee of action,” 
. This decision and the last deeision quoted 
in it show that, even where public officers 
were not acting strictly according to the 
Statute, provided they intended to act 
according to the duties of their office and 
provided they did not know that they were 
committing mistake, they would be entitled 
to notice ‘evenif they were really acting 
somewhat illegally. It is unnecessary to 
discuss the question whether the Official 
Assignee Knew thathe had no power to 
seize the goods of a partnership when only 
oie of the partners had become an insolvent, 
for itis clear that when the Official Assignee 
was moved in. the: matter he acted on the 
supposition that the goods in the shop 
belonged solely to -Ohunilal though the 
business was carried on in the name of 
Nathmull and Ohunilal. In fact the case 
of Meghraj in O. 8. No. 261 of 1923 and the 
Official Assignee . at that. time was that 
Nathmull was brought in merely asa cloak 
to shield Chunilal-from the creditors. In the 
deposition:cf Nathmull before the trial 
Judge it is admitted that Chunilal was 
carrying on business in the premises 
Nos. 98 and 99 up tothe 15th of December, 
1923, and itis only from the beginning of 
1924 that Nathmull -who was previously 
carrying on business at No. ¥5, De’Mellows 
Road began to earry on business also at 
‘No. 99. The business at. one place was 
looked after by Chunilal and at the other 
place by a partner named Rajmal. It is 
also admitted that in 1926 he got income-tax 
notice and -that it was sent in the name of 
Nathmull @hunilal. Practically he never 
took any steps to get the notice eorrected. 
It is also admitted that he sent certain 
jewels pledged with him by one Changayya 
- Naidu for sale and these jewels were -sold 
under instructions from a firm called 
Nathmull Chunilal. He also admits that at 
the end of September, 1924,his business was 
being carried on in the name of Ohunilal 
Nathmull. He says that he protested 
- against his name being used but did not 
dispense with Ohunilal’s services. The 
whole of this part of Nathmull’s eross- 
examination shows that the plaintiff is not a 
man to be trusted, that certainly - the 
business in the shop: did not solely belong 


_tohim, that Chuhilal hada good deal of. 


interest in the business, that eitherhe and 
Chunilal. were partners - or that the 
business- wholly belonged’ to` Chunilal 
and that Nathmull was lending hia 
own name to shield him from ereditors, 


~ 
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The latter alternative, it is true, was ruled 
out by the judgment of Srinivasa Ayyangar, 
J., but there is a very strong suspicion that 
the plaintiff was colluding with Ohunilal.in 
some manner for the purpose of shielding 
him from thecreditors. To what extent the 
collusion has gone it is difficult to say. There 
is a strong suspicion that the whole 
business is Ohunilal’s, Nathmull merely 
associating his name for the purpose of 
shielding him, but even if this surmise is 
not correct, at least both were partners and 
Chunilal had some interestin the business 
and certainly the ease of Nathmull that he 
isthe sole proprietor is absolutely false. 
However, as I have already said, the Official 
Assignee thought that the goods belonged 
solely to Chunilal. When he wrote the. 
letter Ex. B. and when he sent his searcher 
he simply intended to exereise the powers 
given to him under s. 58 of taking possession 
of the insolvent’s properties. But itis said 
that a Policeman was brought and this at 
least constituted a show of forca. This may 
be so. It may be that because of 
the Policeman the seareher got possession 
of the account books easily; but it is also 
clear that there was no disturbance and 
no force is used. When Nathmull was ask- 
ed “What do you mean by forcibly?” he 
said “I mean that though I protested that 
the shop belonged to me and that the prop- 
erty in the shop was also mine, in spite of 
it they did not believe me and they sealed 
the shop.” . This answer shows that no 
actual force was used. There might have 
been some oral protest. Now it is contend- 
ed by Mr, Grant that the powers of the 
Official Assignee are merely those of receiv- 
ers and receivers have no power of dispos- 
sessing forcibly persons in possession, that 
if they find any resistance in taking _ pos- 
session, they ought to apply to the Court 
for a warrant under s. 59 of the Act and the 
Court may grant a warrant to any officer of 
the Court or a Police Officer and that it is 
not the business of the Official Assignee to 
seize the goods. It is true that when the 
Official Assignee apprehends any serious 
resistance he may eeek the help of the 
Court under s. 59 and under that section the 
Court issues warrants to any officer of the 
Gourt or any Police Officer and not to the. 
Official Assignee. But s. 59 does not, in- 
volve any prohibition to the Offcial As- 
signee to obtain posseesion in any manner 
he likes. It is only an enabling section and 
not a prohibiting section. Nor does cel. 2 
of s, 58 prohibit the Official Assignee 


from taking a Police Officer as a protection 
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for himself in obtaining possession of ia- 
solvent’s goods. I donot think it can be 
said that a receiver can never take a Police 


Officer with him in the course of his dutias, 


The distinction drawn by Mr. Grant between 
taking possession of goods and seizing 
goods is rather subtle. 


possessson. - If he forcibly seizes the goods 
“he may take the risk of getting into trouble 
and it may be prudent for him to obtain 
possession through Court under s. 59. But 
all this is different from saying that he can 


_ never saizs the goods and he ought not to` 
be accompanied by a Policeman to overawe 


any resistance in obtaining possession. In 
the present case, no force was actually used. 
The presence of the Policeman avoided any 
disturbance and the possession of the goods 
was obtained practically in a peaceful 
manner. I do not mean tosay by this last 
observation that the Official Assignee is 
immune for liability for it turns out that he 
isnot entitled to take possession of the 
goods found, not to belong solely to 
Chunilal. It may, therefore, be that he is 


liable for some damages. But to say that- 
he is liable is one matter and to say that’ 
he was not acting as Official Assignes is an- ' 


other. In my opinion, even if it turned 
out ultimately that he was not acting strict- 


ly legally in taking possession of the goods : 


whieh he believed to belong to Ohunilal but 


which did not really belong to him, he -was . 


certainly purporting to act as Official As- 
signee within the meaning of s. 80 of the 
Civil Procedure Oode. I am unable to 
agree with the view taken by the learned 
trial Judge that “it is only if the acts done 
by a publie officer are acts which that 
publie officer is in law entitled to do that 


he can be said to be acting or purporting to- 


act as,such public officer; he:cannot do or pur- 
port to do an act which the Statute which 


easts upon him certain duties and defined: 


such duites does not enbale -him in that 
capacity to do” 
a publie capagity are concerned, it may be 


that the acts should be strictly according to: 
law, Butas to acts purporting to be done- 


in a judicial capacity to say that they 


should be strictly according to law is to’ 
make the word ‘purporting’ nugatory. It 


seems to me that the decision in Selmes v. 
Judge (1) and the ease cited in it are incon- 
sistent-with such a view. The word- ‘pur- 
porting’ means intending to- seem. This 
almost implies that, thoughitis a case of 
not being strictly according to law, one may 
still intend it to-appear-as if it is 
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3 In either case ` 
certainly the Official Assignee is taking 


‘gion of the insolvent’s goods. 


So far as the aeta done in: 
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according to law: vide Samanthala Koti 
Reddi v. Pothuri Subbiah (5) Abdul Rahim v. 
Abdul Rahman (6) and Dakshina Ranjan 
Ghosh v. Omar Chand Oswal (7). The fir-t of 
these is a decision of a Full Bench. The’ 
Village Munsif's act in that case was appa.. 
rently aceording to practice and was one 
which he would ordinarily do, but in . that 
particular case it was wrongful for he paid 
the balanceof the sale-proceeds to the owner 
though there was an attachment. He did it 
mala fide. The learned Judges held that the 
mala fides had nothing to do with the case 
and he was entitled to notice. Wallis, 
CO. J., observed that the words ‘purporting. 
to bs done’ are wider than ‘done orintended-’ 
to be done’ under the provisions of this Act, 
in s. 264 of the Pablic Health Act and that 
they also include ‘acts intended to seem to 
be done in his official capacity’. This last 
observation shows that even where an act is- 
not strictly according to law s. 80 may 
apply. Ths following observations of 
Sadasiva Ayyar, J.,at page 811* support 
the sams view: 

“In the present case, the appallant’s act - 
in paying over the balance of the revenue 


sale-proceeds to the defaulter was an act? . 


falling within the ordinary duties of his: 
office as Village Munsif and he clearly pro-' 
fessed to do it in execution of that duty and - 
it would be quite reasonable on the part 
of an ordinary third person who becemes 
aware of the Village Munsif’s act in so re- 
turning the balance to the defaulter to 
receive the impression that the act was done 


by the Village Munsif in his official capacity.” - 


In the present case, it isthe ordinary 
duty of the Official Assignee to take posses- 
When he 
proceeds to the shop, removes the account 
books and seals the pramises, it is quite 
reasonable on the part of an ordinary: 
person to receive the impression that the- 
act was done by the Official Assignee in his 
Official capacity and the Official Assignee is 
himself professing to do it in the execution 
of his duties. Though the whole thing: 
turns out to be wrongful because the goods. 
did not golely belong to the insolvent, 
wherever the Official Assignee is honestly: 
mistaken and takes goods not belonging to 


(5) 46 Ind. Oas. 86; 41 M. 799; 7L. W.586; 34 M. 
L. J. 494:.23 M.L. T. 357; (1918) M. W. N. 414. 

(6) 80 Ind. Oas. 72; 46 À. 884; 22 A. L, J.812; 10 
O.& A. L. R.837;-A. I. R. 192} All. 851; L. R.5 A 
599 Civ. f Kan ors : i 

(1)15 Ind. Oas. 173;- 50 0.992; 38 O, L.J, 104; 28. 
O. W.N. 10; A. I. R. 1924 Oal. 145. . 
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‘the insolvent in the belief that they belong 
to him, he is certainly acting in his official 
capacity. A simple case of that kind ‘is 
Joosub Haji v. Kemp (8), In that case the 
timber taken possession of belonged to a 
third person and notto the insolvent. It 
was held that notice was necessary. In 
Abdul Rahim v. Abdul Rahman (6) a Police 
Officer entered a person’s name in the his- 
tory sheet and it was held that s. 80 applied. 
That was a case of an act which isin the 
ordinary duty of the official though in the 
particular case he did it with improper 
motive. In Dakshina Ranjan Ghosh v. 
Omar Chand Oswal (7) a Police Officer 
arrested a person whom he knew to be in- 
nocent. - He also extorted some money. It 
was held that so far as the first act was 
concerned notice wasnecessary but not as 
to the second. 1 agree with these deci- 
sions. I admit that itisvery difficult to 
describe in abstract language where exactly 
to draw the line. But [I should say that in 
the practical application I should scarcely 
feel any difficulty. Itis more a quesiton of 
fact with reference to the surrounding cir- 
cumstances and with reference to the 
ordinary duties of the official not whether 
every part of his conduct is strictly accord- 
ing to law. In my opinion the Official 
Assignee was acting in his official capacity 
and he was entitled to notice under s. 80. 
The suit, so far as he is concerned, is not 
maintainable. Theappeal must be allowed 
and the suit dismissed with costs through- 
out as against him, 


We now come tothe case of 3rd defend- . 


ant, It is true he is acreditor who was 
instructing the Official Assignee and mov- 
ing him to take the account books. He 
certainly believed that the goods in the 
shop belonged to Chunilal, but this belief 
does not save him from liability ifas a 
matter of fact he is guilty of any trespass. 
But the person who actually committed 
trespass is the searcher of the Official 
Assignee, The evidence shows that Meghraj 
merely stood by and took no part in the 
proceedings. Ofcourse he pointed out the 
shop to the searcher leaving tothe Official 
Assignee and his subordinates to carry on 
the proceeding whether it amounted to 
trespass or not. The person who actually 
trespassed is certainly the Official Assignee’s 
Assistant and he would be, certainly 
formally liable, provided the action was 
brought in the proper form. ButI do not 
see how Meghraj is liable for the trespass. 
Inducing a person to trespass is -scarcely-a 
(8) 26 B, 809; 4 Bom, L, R. 928, 
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ground of action. There is no analogy 
between such an act and abetment under 
the criminal law, nor does the principle of ` 
procuring a breach of contract extend to 
other torts. The result is that Meghraj 
cannot be held liable for moving the 
Official Assignee, himself not having com- 
mitted.any trespass to goods or premises. 
The appeal is; therefore, also allowed in his 
favour and the suit is dismissed with costs 
throughout, We certify for two Counsels. 
It is agreed that, in appeal, the costs will be 
taken by the Official Assignee. ri 

Cornish, J.—I have come to.the same - 
conclusion. In my opinion the forcible entry 
by the Official Assignee into the plaintiff's 
premises without a warrant unders. 59, In- 
sulvency Act wasa tortious act, But I do 
not think it follows that, because the In- , 
solvency Act does not sanction what the 
Official Assignee did, his act cannot be . 
regarded as purporting to bedone by him 
in his official capacity. 

The principle to be derived from the 
reported cases on the subject appears to be, 
that if the act of the Officer is one which was 
ostensibly done by him in the performance 
of his duties, the act will be deemed as 
purporting to bedone by him in his official 
capacity, even though he has acted mala 
fide. This is the test applied by Sir John 
Wallis, CO. J., Samanthala Koti Reddi v. 
Pathuri Subbiah (5),in the case where a 
Village Munsif, knowing that the' debtor's 
property had been attached by the plaintiff, 
fraudulently paid to the debtor the balance 
of moneys realized from the sale of his pro- 
perty under a distraint of revenue. Atpage 
809*, Sir John Wallis said: “In the present 
case there were facts justifying the Village 
Munsif in acting in his official capacity 
and there was no oscasion for him to resort . 
to the defence that he bona fide, though 
erroneously, believed in the existence of 
such facts.” Similarly,in Dakshina Ran- 
jana Ghosh v. Omar Chand Oswal.(7) where 
the question arose out of the act of a Police 
Officer in making a wrongul arrest, Sir 
Lancelot Sanderson, C. J., holding that the 
suit for false imprisonment brought by the 
aggrieved party wasnot maintainable without 
the notice requird by s. 80, Civil Procedure 
Code, observed (page 9997) :—“On the facta 
of this case there is no doubt that the 
defendant was a public officer, and on the 
fasts which I have already stated, in my 
opinion, there is equally. no doubt that the 
act. namely, the arrest of the plaintiff, was 

*Page of 41 M.-[Hd. =~ 

{Page of 50 Clan 
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an act, purporting to be done by the defend- 
ant in his official capacity.” The same 
test was applied in Abdul Rahim v. Abdul 
Rahman (6) and in Joosub Haji v. Kemp (8), 
where it seems to have been assumed that 
the act of the Official Assigneein seizing 
Somebody else’s property in mistake for 


the insolvent’s property was an act pur- ` 


porting to be done by himinhis official 
capacity, for there was no argument on the 
point. On the other hand, this test would 
clearly not cover such acts as the act of the 
Police Officier in Narayan Hart. v. Yeshwant 
Raoji (9) in assaulting a person in ¿his 
custody, the reason being that it cannot be 
regarded as coming within the functions of 
a public officer that he should commit an 
offence under the Penal Code. 

Applying these considerations to the facts 
before us it appears to me that what was 
. done by the Officlal Assignee falls within 
the test laid down in Samanthala Koti 
Reddi v. Pathuri Subbiah (5) and Dakshina 
Ranjan Ghosh v. Omar Chand Oswal (7). 
Admittedly the Official Assignee took away 
the account books and sealed up the shop 
of-the plaintiff intending as Assignee of 
the insolvent Chunilal’s estate to take 
possession of Ohunilal’s property. The 
plaint makes no suggestion to the contrary. 
It is equally indisputable thatthe act of 
the Official Assignee in writing the letter 
(Ex. B) threatening the insolvent that Police 
assistance would be called in if the searcher 
was obstructed, and the calling in of a 
Policeman by the searcher whenjadmission 
was refused to him, had no other purpose 
than to ensure the searcher’s performance 
of his duties without obstruction or molesta- 
tion, I think it very probable that when 
the Official Assignee wrote Ex. B, he did 
not appreciate that if the threat were put 
into force it might involve him in an action 
for trespass. However that may, be, I do 
not see how the circumstances of a trespass 
resulting from what the Official Assignee 
did, can make his act any theless an act 
purporting to be done in his official 
capacity. For these reasons J think that 
the failure of the plaintiff to give the 
required notice is fatal to his suit, and that 
his suit must be dismissed. | 


With regard to thecase against the other 


defendant, Meghraj,I agree with what has 
been said by my learned brother in his 
judgment. 


V. N. V. Appeal allowed. 


(9) 114 Ind. Cas, 246: 52B. 832; 30 Bom.-L. R. 1018; 


A.I. R. 1928 Bom. 352; 30°Qr, b, J. 278; Ind, Rul, 
1929) Bom. 198. one pact 
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MADRAS HIGH COURT. 
ORIGINAL Perition No. 179 or 1928. . 
October 15, 1929. 7 
Present :—Justice Sir Kumaraswami 
Sastriar, Kr., Mr. Justice Curgenven and 
Mr. Justice Pakenham Walsh. 
'O. R. M O. M.S. P. LAKSHMANAN 
OHETTIAR-—-PRTrITIONBR 


versus ` 


Taz COMMISSIONER or INCOME- 
_ 'TAX— RESPONDENT. 

Income Tax Act (XI of 1922), s. 8 (2) (viti)—Moneye. 
lender taking over assets of debtor—Profits on re-sale, 
whether assessable to income-taz. i 

It is a question of fact in each case whether certain 
stray transactions ofa merchant are really part of 
his business so that the profits arising therefrom can 
be assessed to income-tax as profits arising from 
his business. The profits of such a single transac 
tion can be treated as part of the business profits, 
and the mere fact that it was an isolated transaction 
does notatonce takeit out of the category of charges 


Secretary, Board of Revenue v. Arunachelam ` 
Chettiar (1), Beynon Co., Ltd. v. Ogg (2), Martin v.. 
Lowry (3) and Purushottamdass Thakordass v. Commiss 
sioner of Income Taz, Bombay (4), followed. ` 

‘An income-tax assessee who was 2 money-lender 
took over the properties of one of his debtors whe 
had failed. The items included certain money- 
debts, mortgage-debts andrubber plantations. The 
first two resulted in loss and the assesses obtained a 
reduction on that account. The re-sale of rubber 
plantations resulted in profit. It appeared all the 
three items were clubbed together under one account 
which was part of the business account with only a 
separate ledger heading : 

Held, that the profit made by re-sale of the rubber 
plantations was liable to be assessed to income-tax. 
[p. 153, col. p “4 $ 

Messrs. V. V. Srinivasa Aiyangar and R. 
Kesava Aiyangar, for the Petitioner. 

Mr, M. Patanjali Sastri for the Respond- 


ent. 

. JSUDGMENT.—In this case the facts 
are shortly these: The petitioner carried on 
business in money-lending in Madras. In 
thé course of such business, one P. L. N. K. 
Subramaniam Ohetti owed -him about 
Rs. 50,009. Subramaniam Chetti failed and 
to discharge his debt he transferred certain 
properties to the petitioner for 26,000 
dollars. ‘The items transferred consisted of 
monies due on simple money-debts, monies 
due on mortgage items and also rubber . 
plantations. As regards monies due on simple 
money-debts the petitioner recovered a 
smaller sum than the amount for which they 
were transferred and he wrote off Rs, 5,733 
in the aceounts and claimed that this a 
business logs and got a reduction of income- 
tax. As regards the mortgage items, while. 
a certain, portion of the mortgaged property 
was.recovered; he was ‘not’ able to’ recover 


_theamount for which they were assigned - 
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and he also claimed it as a business loss and 
got a deduction.. As regards the rubber 


estate it was sold at a profit and the ques- 


tion is whether that:profit is taxable as part 
of the profits made by him in the business. 
The contention of the petitioner is that 
this was an isolated transaction, that it can- 
not be said to form part of his business, 
that any profit on re-sale was not profit 
made in the eourse of his business and that, 
therefore, it is not taxable. The Income-Tax 
Commissioner’s view was that, having re- 
gard to all the facts of the case, it should 

. be treated as a profit made in the course of 
business. The questions referred to us are: 

` (a) Whether the Assistant Oommissioner 
is right in holding that the present case is 
outside the prineiple of the decision in Secre- 
tary,;-Board of Revenue v. Arunachelam Chet- 


tiar (1) and whether on the facts of this ease’ 


the assessment of the sum of Rs. 48,739 is 
legal”. “The decision in Seeretary, Board of 
Revenue v. Arunachelam Chettiar (1) was that 
it.is a question of fact in each ease whether 
Certain stray transactions of a merchant are 
really part of his business so that the profits 
arising. therefrom: can be taxed as. profits 
arising from his business. It was held there on 
the facts that profits that accrued toa banker 
and money: lender from certain stray specula- 
.tive purchases and sales of dollarsin the 
Strait Settlements were taxable asiprofits aris- 
ing from his business and were not exempt 
from taxation as arising from occupation of 
` a casual nature within the meaning of s. 
3 (2), (viii) of the Income-Tax Act, 1918.:The 
facts which we have set out show that these 
rubber plantations were got by the peti- 
tioner in order toliquidate aloan made by 
him in the course of his money-lending busi- 
ness. So far asthe items which went to 
liquidate this debt are concerned, they eon- 
sisted, as already stated, of some simple 
money-debts, mortgage items and this item 
‘of property and they were all elubbed to- 
gether inan account ealled “Thundu Ka- 


nakku.” This account was partof the busi- 


ness account and only formed a separate 
- ledger heading there. In dealing with this 
transaction of the re-sale of the rubber plan- 
. tations we must take into consideration 
what he didin respeet of all the three items 
which were taken together to diseharge the 
debt. It does not appear that there was any 
` geparate treatment as regards this item. 
They were all brought into Thundu Kanak- 
ku; as monies were realised they were credit- 
ed to the general account.as monies realised 
(1) 77 Ind. Cas. 216; 47 M.-197; 181, W.776; 45 M. 
LJ. 767; 383-M. L. T. 119; AST. R. 1994 Mad. 208. 
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in the course of liquidation of the debt; and 
they were brought in the business account, 
When there was a loss in two of the transac- 
tions the loss was claimed to be a deduction 
out of the business aecount,so that, ‘as re- 
gards the other items, it is clear. that they 
were treated as loss arising from the busi- 


„hess and asa business transaction. There 


was nothing, so far as we can see, in the 
accounts which distinguished this item 
from the other two items which were got 
by the petitioner: On the contrary we find 
that the sxpenses of the rubber estate were © 
debited in the business accounts, the in- 
come therefrom was also eredited in the 
business accounts and the profits, the excess 
of inceme over the expenses was shown as 
business profit made outside British India 
in the return. So far as the contention 
that this was an isolated tranaaction'is con- 
cerned, there is nothing in the authorities 
toshow that the profits of such a single 
transaction cannot be treated as part of the 
business profits. On the contrary, these are 
cases where profits of a single transaction 
have been treated as part of the business 
profits. We refer to the case in Beynon Co., 
Ltd. v. Ogg (2) wherethe principles govern- 
ing such cases have been enunciated. In 
that case, a company which was doing busi- 
ness as selling agents for Colliery Oompa- 
nies and also as commission agents for pur- 
chase of trucks, purchased certain trucks 
for themselves and made a profit out of it. 
The question arose whether this wasa pro- 
fit made in the course of the business. 
Sankey, J., deals with the question raised 
and he put the matter clearly as follows: 

“In my view there is no question of law 
really in issue here. The law seems to me 
to be perfectly well-settled, and the only 
question one has to determine is which side 
of the line this transaction falls.on. Is it, 
as Mr. Latter contends, in the nature of 
capital profit on the sale of an investment? 
Or is it, as the Attorney-General contends 
a profit made in the operation of the appel- 
lant company’s business. Now, that is very 
largely, as I think, a question of faetagain.” 

Then, the learned Judge refers to certain 
circumstances and gives reasons for holding 
that it is part of the business. The learned 
Judge observes : 


“Ido not think it is possible to say that 
the mere fact that it was an isolated trans- 
action at once takes it out of the category 
of chargeable property. I think in most 
cases an isolated transaction doeg not fall 


(2) (1918) 7 Tax. Cas, 125, 
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to be chargeable. but I think you have to 


consider the transaction and you cannot lay , 


it down as a matter of law without regard 


to the circumstances that in this case the © 


£5,200 is not chargeable.” 


This is also the effect of the decision in 
Martin v. Lowry (3) where also it was an 
isolated transaction, and this is also the 
principle laid down in Purushottamdas 
Thakordass v. Commissioner of Income-Tax, 
Bombay (4) where a cotton merchant 
happened to liquidate the affairs of another 
cotton merchant who failed and madea 
large profit as commissien and it was held 
that it was profit made in the course of 
business. The question is not in this case 
whether the petitioner intended to sell it at 
a profit but, whether, having regard to all 
the facts and the way in which he treated 
this property and the other two items which 
were got by him in discharge ofthe debt 
and having regard to all the attendant facts 
it can be said that this was part of the 
business. 


We cannot say in this case there was no 
evidence before the Commissioner of 
Income Tax, having regard to all the facts 
set out, for coming to the eonclusion that 
this must be treated as part of the business 
profits and, as there was evidence to justify 
his conclusion, it is difficult for us to hold 
that he was wrong in making the assessment. 
We,therefore, answer thereference by stating 
that the Commissioner was right in assess- 
ing the petitioner in the manner he had 
done. The petitioner will pay Rs. 250 the 
costs of the Commissioner. 


Y.N. V. Reference answered, 


(3) (1926) 11 Tax Cas. 297. 
(4) (1927) 2 I, Tax Cas. 8. 
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MADRAS HIGH COURT. 
SEOOND O1vin APPEAL No. 33 of 1926, 
; August 29, 1929. 

Present:—Mr. Justice Sundaram Chetty. 
GANAPATHY OHETTY—APPELLANT 
versus 
SUNDARARAJA PILLAI—Responpent. 
Contract Act (IX of 1872), s. 23~—Pro-note, execution 
of, for past cohabitation—Consideration, whether 

immoral, 

A pro-note executed in consideration of past co- 
habitation is void and unenforceable, 

Husseinali Casam Mahomed v. Dinbai (1) and Kisan- 
das Laxmandas Bairagi v. Dhondu Tukaram Narvade 
(2), followed. 


Lakshminarayana Reddiar v.Subbadri Ammal (3), 
not followed, 


Second appeal against a decree of the 
Court of the First Additional Sub-Judge, 
Madura, in A. S. No. 5 of 1925, preferred 
against that of the District Munsif, Madura, 
in Q.S. No. 480 of 1922, 


Mr. K. V. Srinivasam for the Appellant. 
Mr. C. Brook Elliot, for the Respondent. 


JUDGMENT.—This second appeal 
arises out of a suit, brought by the plaintiff 
(respondent) for the recovery of a sum of 
money alleged to be dueto him from the 
defendant under the pro-note Fx. A. 
The case set upin the plaint was that this 
pro-note was executed in consideration of a 
sum of Rs. 400 paid to the defendant in 
cash. That case he failed to make out, and 
it is clear from the judgment of both the 


lower Oourts that they disbelieved the. 


plaint version as to the form of the consi- 
deration, and they have held that the: suit 
pro-note was given in consideration of past 


‘cohabitation, which the defendant had, 


with a dancing girl named Ohinnatbayi. 
In the view that such a consideration for 
the pro-note is notillegal,'a decree has been 
given in favour of the plaintiff. ` 


It is now argued for the appellant, that. 


once the Court below found that the plaint- 
iff failed to prove that the pro-note was 
supported by consideration as alleged in 
the plaint, the suit should have been dis- 
missed, without going into the question 
whether the consideration alleged by the 
defendant for the execution of the suit pro- 


note is true and valid. If a strict view of- ` 


the pleadings is taken, any variance be- 
tween the pleading and the proof would be 
a good ground forrejecting the case. How- 
ever, this case may be decided- even upon: 
the finding of the Courts below that the real 
consideration for the suit pro-note was not a 
cash loan, but, on the’ other’ hand, it was 
executed in consideration of the defendant's 


`- past cohabitation with a dancing girl. The. 
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question now to be decided in view of this 
finding is, whether the consideration for 
the suit pro-note is immoral within the 
meaning ofs. 23 of the Indian Oontract Act, 
and if so, whether it is enforceable against 
the defendant? | 

Section 23 declares that the consideration 
or object. of an agreement is lawful unless 
the Court regards it as immoral or opposed 
to- publie-policy. Section 2, el. 
the Act states that if 15 the desire of the 
promisor a promises nas done or promises 
to do something, such act or promise is con- 
sideration for the agreement, 
to this definition, the services rendered by 
the dancing girl to the defendant whieh 
would come’ under past cohabitation would 
be as much a consideration for the pro-note 
as a promise on her part to have future co- 
habitation with him. There.is no doubt 
that, where the object of an agreement, 
is future cohabitation, it ig tainted with 
immorality. The question is, whether the 
consideration would not also be immoral 
within the meaning of the section, if it 
should be past cohabitation. In the trea- 
tise on the Indian Oontract Act by Pollock 

. and Mulla 5th: Edition, the learned authors 
observe in connection with s.23 at page 102 
that a consideration which is immoral at 


the timeand, therefore, would not support ` 


an immediate promise to pay for it, does 
not become innocent by being past. it 
seems to me that the test pto be applied for 
deciding whether a particular thing is im- 
moral or not is not whether it is a past ac- 
tion or one in future contemplation. It 


` would not be quite logical to draw a dis- 


tinction between the two, for the taint of 
immorality exists in either case. The 
desisions of the Bombay High Oourt 
reported as Husseinali Casam Mahomed 
v. Dinbat (1) and Kisandas Lar- 
mandas Bairagi v. Dhondu Tukaram 
Narvade (2) clearly lay down that even if 
the consideration be past cohabitation, it 
would not be valid under s. 23 of the Indian 
Contract Act, and, therefore, the contract 
would be unenforceable. Reference was 
made to these rulings in the judgment of 
the lower Appellate Court but it tried to 
distinguish them on the ground that the 
connection was found to be adulterous in 
“those cases. In my opinion, the fact that 
it was an adulterous connection would 


1) 86 Ind, Cag, 240; 25 Bom, L. R. 252; 
1924 Bom. 135. 


AIR. 


mC) 57-Jnd, Oas. 472; 44 B. 542; 22 Bom, L,R. 


i GANAPATHI HETTY v BUN DARARAJA PILLAT, 


(d) of. 
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124 I. O. 1930 


make it illegal besides being immoral. In . . 


‘the present case, there is no doubt that the 


connection was ‘immoral, though it would 
not come within the purview of any section. 
in the Criminal Law. If the Court regards 
this as immoral, then the consideration 
must be taken to be obnoxious to s. 23 of 
the Indian Contract Act. The only deci- 
sion which was relied on by the lower Appel- 
latè Court for holding that the suit pro-note 
is valid and enforceable is the decision re- 
ported as Lakshminarayana Reddiar v. 
Subhadri Ammal (3). Inthe first place, I 
should observe that ‘in that case the plea 
was that the pro-note was executed for the 
purpose of future cohabitation. It was 
found that the defendant failed to prove 
that plea. At page 12* Bashyam Iyengar, J. 
observes that “the pro-note will be illegal as 
tainted with immorality, only if the consi- 
deration, therefore, be future cohabitation 
or both past and future cohabitation.” 
Then the learned Judge* proceeds to deal 
with the view under the English Law and 
states that “a promise made in considera- 
tion of past illicit co-habitation is void for 
want of consideration under the English 
Law.” After stating this principle of Eng- 
lish Law, there is the further observation 
namely, ‘there is, however, no illegality in - 
such promise but merely absence of consi- 
deration and, therefore, according to Eng- 
lish Law if made in the form of a bond or 
covenant under seal, there is prima facie 
a valid contract.” An immoral considera- 
tion under s. 23 of the Act would, in my. 
opinion, be different from the absence of 
consideration. Inthe view ‘that it would 
only amount to absence of consideration, it 
was held that that case would come under 
s. 25 (2) of the Indian Oontract Act, as a 
sh to compensate a person who has 
already voluntarily done something for the — 
promisor. In this case, what we have, to 
see is whether the pro-note in question is 
one executed without any consideration at 
all, or whether the consideration, for the 
case is tainted with immorality. In the 
former alternative, it may come under s, 
25, cl. 2, but in the latter alternative 
the case would be governed by s. 23 of the ` 
Contract Act. In the aforesaid decision 
it does not appear that the question was 
considered with special reference to s. 23, 
nor is there any express observation to the 
effect, that, if the consideration be past . 
cohabitation, it would not be immoral or 


illegal. 
(3) S3 M. L. J.T. 


*Pageof 13 M. L. J SET] 
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-For these reasons, I should hold, with 
great respect that the decision in Lakshmi- 
narayana Reddiar v. Subhadri Ammal (3) 
cannot be applied to the present case, and the 
view expressed in the Bombay decision is 
clear on the point and I am in full agreement 
with it. I, therefore, hold that the consider- 
ation for the suit promissory note being 
immoral within the meaning of s. 23 of the 
Indian Contract Act the claim under it is 
unenforceable. In the result the decree of 
the lower Appellate Court is reversed, and 
the plaintiff's suit- is dismissed with costs 
in all the Oourts. 


Y.N. V. : Appeal allowed. 


MADRAS HIGH COURT, 
Sxconp O1vIL APPEAL No. 64 or 1926. 
. September 3, 1929. 

Present:—Mr. Justice Sundaram Chetty. 

Sri CHIDAMBARA SIVAPRAKASA 
PANDARA SANNADOHI AVERGAL— 
PLAINTIFF—A PPELLANT 

versus 5 
SOMASUNDARAM PILLAI AND 
OTHERS — DEFENDANTS — RESPONDENTS. 

Hindu Law—Mutt—Permanent 
mutt for purposes not binding on mutt, whether goed 
during lifetime of head. 

The head of a muttis nota mere trustee of any 
part of the general endowments of the muti but a 
functionary having 2 much higher right with larger 
powers of disposal and administration and a personal 
interest ofa beneficial character, although he may 
be a trustee in respect of any specific property speci- 
fically entrusted to him for specific purposes. [p. 156, 

cols, 1 & 2.] | 

Apart from the question of necessity or benefit, 
the head of amutt is incompetent to create any in- 
terest in respect of the mutt to enure beyond his 
lifetime. A permanent lease by the head of a mutt 
in excess of his powers is, however, good till the end 
of the lifetime of the grantor. [p. 158, col. 1.] 

. Second appeal against the decree of the 
Court of the Subordinate Judge of Maya- 
varam in A. 8, No. 51 of 1924 (A. 8.378 of 
1920, District Oourt, Tanjore), preferred 
against that of the Court of the Prin- 
cipal District Munsif of Tiruvalur in O, 
8. No. 224 of 1918. S 

` Mr. T. V. Ramanatha Iyer, for the Appel- 
lant. - i < 


Mr. V. Balasundaram Iyer, for the Res- 


pondents. 


.JUDGMENT.—This second. - appeal 
arises out of a ‘suit filed by -the plaintif- 
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appellant for the recovery .of possession 

of the plaint: mentioned manai together 
with arrears of rent, from the defendants 
to whose ancestor this. site was granted by 
the plaintiff under the registered lease, 
deed Ex. A. It is dated 3rd July, 1891.. 
The plaintiff's case is, that he is the head 
of Sivaprakasa Swamigal Mutt, that the 
suit property which is situated in Madap- 


| purram village, belongs to the aforesaid 


mutt and that it was leased out to the 
father of defendants Nos. 1to 3 who took 
it for erecting a house thereon for his 
occupation. Plaintiff's claim was resisted 
by the defendants on several grounds. It 
was urged that the lease granted by the. 
plaintiff was a permanent lease, that no 
default was made in the payment of rent, 
that the plaintiffs suit was barred by limi- 
tation and that in case of eviction a sum 
of Rs. 2,000 should be paid as compensation 
for the house built on the suit site. Both 
the lower Courts have found that the 
lease granted under Ex. A was a permanent 
The lower Appellate Court has 
found that this permanent lease was not 
granted for any benefit or ‘necessity of the 
mutt, but, on a consideration of the case 
law on the point, held that the lease in 
question is good till the and of the plain- 


‘tift’s lifetime, whatever may be-the binding 


character of itso far as the plaintiff's succes- 
sor is concerned. In this view the learned 
Subordinate Judge dismissed the 
plaintiff's suit confirming the decision of 
the first Court. 


In this second appeal the main contention 
urged before me is that the lower Appellate 
Court is wrong in holding that the permanent 
lease under Ex. A granted by the plaintiff is 
valid for his lifetime. In order to decide 
this question, a brief review is necessary 
of the decisions which have dealt with the 
true status and position of a Matadhipathi 
or the head of a mutt and his powers of. 
alienation over the properties belonging 

This question has been no 
doubt the subject of several decisions, but 
the real difficulty consists in understanding 
the true import thereof, on account of some 
passages in the several judgments con- 
taining observations which may at first 
sight seem to be difficult of reconciliation 
jn ‘the case -reported as Vidyapurna 
Tirtha Swami v. Vidyanidht Tirtha Swami 
(1) there is a very learned and exhaustive 
discussion of this question and the opinion 





(1) 27 M. 435; 14 M. La. 105. -- 7 - 77 o 
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expressed by both the learned Judges is 
that the head of a muit is not a mere 
trustee as the dharmakartha of a temple, but 
he has an estate for lifein the permanent 
endowments of the mutt and an absolute 
property in the income derived from offer- 
ings, subject only to the burden of main- 
taining the institution. .The Matadhipathi 


‘is considered to have a beneficial interest . 


in the usufruct and the surplus income 
belongs to him which he could dispose 
of at his Will. In the judgment of the 
Privy Oouncil in Srinivasa Chariar v. 
Evalappa Mudeilar (2) which was delivered 
by Lord Shaw the distinetion which was 
recognised in the case in Vidyapurna 
Tirtha Swami v, Vidyanidhi Tirtha Swami 
. (1) between the head of a mutt and the 
dharmakartha or trustee of a temple is 
referred to with approval, and the parti- 
cular passage at page 581* is as follows:— 
“The position of dharmakartha is not 
that of a shebait of a religious institution, 
or-of the head ofa mutt, These function- 
aries have a much higher right with larger 
power of disposal and administration and 
they have a personal interest of a beneficial 
character.” The question came up for 
decision again in this Court and was refer- 
red to a Full Bench vide Kailasam Pillai 
v. Nataraja Thambiran (8). According to 
the opinion of the Full Bench it could not 
be predicated of the head of a mutt pro- 
-perties as a life-tenant or trustee, but the 
question must be determined in each 
case upon the conditions on which they 
were given or which may be inferred from 
the usage and: custom of the institution. 
That even the head of a mutt would be a 
trustee with respect to any particular 
property shown to have been granted on 
specific trust whereas with respect to the 
general assets of the mutt he would be 
a sort of beneficial owner and not a mere 
trustee, ia to be carefully kept in view in’ 


order to avoid confusion. This distinction ` 


has been recognised by Wallis, J., (as he 
then was) as would appear from the follow- 
ing observation on page 3801 of the afore-: 
said Full Bench decision: “My answer is 
that heads of mutts cannot be regarded 


_ (2) 68 Ind. Oas. 1; 45 M. 565; 31M. L. T.1;16 L. 
W. 247; 43 M.L. J. 356; 24 Bom. L. R. 1214; A.I. R. 
1922 P. C. 325; 36 O. L. J. 524; 27 O. W. N. 317; 21 
A. L. J. 250; 49 I. A. 237 (P. O.). . : 

a 5 Ind. Oas. 4; 38 M. 265; 7 M. L. T. 1; 19 M. L. J. 


ee 
*Page of 45 M.—[Hd.]. 
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as trustees of mutt endowments exceptin 
so far as it may be shown that any parti- 
eular endowment was granted -te them on 
trust.” It is unnecessary to discuss any 
other questions but Idesire to say general- 
ly that as at present advised I see no reason 
for differing irom the conclusions arrived 
atin Vidyapurna Tirtha Swami v. Vidyani- 
dhi Tirtha Swami (1) ag to the position of 
the head of a mutt with regard to mutt 
properties as to which no specific trust is 
established in the manner already mention-' 
ed. “In Muthusamier v. Sree Sree Metha-- 
nithi Swamiyar (4) the position of the head- 
of a mutt has been held to be not-that 
of a tenant for life, but he isin a certain 
sense owner in fee simple, though in many 
respects he has only the powers of a tenant 
for life. It was also stated that an aliena- 
tion by him would be analogous to an 
alienation by a Hindu widow. The same 
question arose for consideration in a case 
which went up to the Privy Oouncil 
whose judgment is found in Vidya Varuthi 
Thirtha v. Balusami Ayyar (5).. In that 
ease an exhaustive review of the aforesaid 
decisions fas also other decisions, has been 
made and the final conclusion arrived at by 
their Lordships is that the permanent lease 
granted by the Matadhipatht over a part 


- of the general property of the mutt could 


only enure ‘for the granior’s lifetime 
and would be good till his death and 
would not .bind his suceessor. In. that 
case the. finding. of both the Oourts in 
India was that the lease was not made 
for necessity and that the land in, 
suit was -part of the general properties 
of the mutt, not being subject to any 
specific: trust. On the basis ‘of this 
finding of fact the ultimate conclusion of’ 
their Lordahigs in that case rests. In. 
dealing with the Full Bench decision, in 
Keilasam- Pillai v. Nataraja, Thambiran -(8) - 
their Lordships state this at page 458*, “All. 
three Judges agreed in thinking. that if: 
any speeific property was: - specifically - 
entrusted to the head for specific purposes, 
he might be regarded a ‘trustee’ with. 
regard to that property; but thatin the 
absence of any such evidence, the superior 
was not a trustee in respect of the endow- 

@) 19 Ind. Cas. 694; (1913) M. W. N. 581; 13 M. L. T. 
498; 25 M. L. J. 398; 38 M. 856. 

(5) 65 Ind. Cas. 161; (1921) M. W. N. 44941 M. 
L. J. 346; 44 M. 831: 3 Ù. P.L. R. (P. O.) 62;15 L.. 
W. 78; 30 M. L. T. 66; 3 P.L. T. 245; 48 I. A. 302; 
26C. W. N. 537; 24 Bom. L.R. 629; 20 A. L. J. 497; 
A. Í. R. 1922 P. 0. 123 (P. 0). 


*Page of (1921) N W. NA Bd.) 
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ment.” To the same effect is the view 
taken in Muthusamier v. Sree Sree Metha- 


nithi Swamiyar (4) which was also con-' 


sidered by the Privy Oouncil. As I have 
observed above, the land which was granted 
by the head of: the mutt on permanent 
lease having been found to be part of the 
general endowments of the mutt and not 
to have been granted on any specific trust, 


the position of the mahant with respect: 


to the land leased was taken to be not that 
of a mere trustee, but his position would-be 
-different, as stated in Kailasam Pillai v. 
‘Nateraja Thambiran -(3) and Muthusamier 
"y. Sree Sree Methanidhi Swamiyar (4) 
referred to in the previous discussion. Now 
the final conclusion arrived at by the Privy 
-Couneil in that case, as stated in- the 
‘following passage found on page 464*, would 
‘be intelligible: “He was] let into ; posses- 
sion by mahant No. l1-under a lease which 
-purported to be a- permanent- lease, but 
-which under the law could enure only 
for the grantor’s lifetime. According to 
the well-settled law. of India (apart. from 
‘the question of necessity, which does not 


here arise) a mahant is incompetent to` 


create any interest in respect of the mutt 
property to enure beyond his life”... 
- ` The-aforesaid dictum‘of.-the Privy. Coun- 
-cil in accordance with what their Lordships 
have stated to be the settled law, is, in my 
opinion, clearly. applicable to. the present 
case. - In the plaint-the suit land is simply 
referred to as belonging ‘to the mutt -of 
which the plaintiff’ is the head. This 
land-is treated simply. as part of the 
- general. properties--of the: mutt, There is 
‘absolutely no allegation in the plaint -thas 
the suit land is. one’ granted to the 
head of the mutt for any speeific trust. As 
. pointed out already the. permanent lease in 
‘question- granted by the plaintif- as head -of 
‘the mutt in respect of the suit land which 
is only part of the general properties of-the 
-muttiwould, -therefore,.enure for his lifetime 
and-would-be good to that-extent. 
faee of the clear pronouncement of the law 
by the Privy Council in Vidya Varuthi 
Thirtha v. Balusami Ayyar (5),on page 464* 
the contention of the learned Advocate for 
the appellant is unacceptable. If the dis- 


tinction between the position of the head of | ( 


a mutt, as regards any, property shown to 
have vested in him on specific trust: for a 
specific purpose, and his position as regards 
the general endowments of the mutt, be care- 
fully kept in view, there: would be no con- 
fusion inthe matter of deciding his powers 
: *Page of (1921) M. W, NAWA]. . - 
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of alienation. As regards a property of the 
former kind he would only be mere trustee 
and as such an absolute sale or a permanent 
lease effected by him would be utterly void. 
The cases relied on by the learned Advocate 
for the appellant in support of his conten- 
tion that the permanent lease in question 
inthe present case is void, seem to me to 
relate to alienations made bya trustee of 
anidol or any religious or charitable in- 
stitution, or adharmakartha or manager of a 
temple, or a mutavalli of a waqf who is only 
a trustee or manager; vide Nagendra Nath 
Palit v. Robindra Narain Deb (6), Sena. 
Yasim Sahib v. Kadur Ekambara Iyer (7), 
Sivaswamy Iyer v. Thirumudi Chettiar (8), 
Gajendra Nath Dey v. Ashraf Hossain (9) 
and Rama Reddy v. Ranga Dasan (10). In 
auch cases, it was held that the alienation 
would be void. But the principle of those 
decisions cannot be applied to the head of 
a mutt in respect of an alienation made by 
him of any part of the general endowments 
of the mutt as to which he is not a mere 
trustee but a functionary having a much 
nigher right with larger powers of disposal 
and administration anda personal interest 
of a beneficial character, as observed. 
the Privy Council in Srinivasa 
Chariar v, Evalappa Mudaliar (2) in 
the case of an alienation, which would 
be void ab initio the alienee usually 


‘pleaded adverse possession and limita- 


tion, but that plea prevailed in some 
cases and not in others. For in stance, 
in the case reported as Rama Reddy 
v, Ranga Dasan (10) the view taken was 
that though the alienation was void, the 
possession of the alienee would not bead- 
verse to the trustee who granted the perma~ 
nent lease nor to the idol (the juridical 
person) which must be deemed to be in per- 
petual in fancy. It is unnecessary to-dis- 
cuss the question of limitation in the pre- - 


- sent case, as I have held on the authority 


cf the decisions referred to above that the 


plaint mentioned lease will hold good for 
“the ‘lifetime of the grantor ‘the plaintiff). 


If the lease is good for the plaintifi’s life- 
time, the-possession of the lessee cannot ‘be 
adverse as against the plaintiff. -- Ti 


6) 94 Ind. Cas. 212; 53 01327300. W. N, 389; A. 1. 
R-1926-GaL 480. NG 
(T) 54 Ind. Oas. 497; 37M L. J. 698; 26 M; L.T. 441; 
10 L. W. 672. : 

(8) 118 Ind. Cas. 499; 57 M. L. J. 919; Ind. Rul 
(1929) Mad. 819; 80 L. W. 574. 

(8) 69 Ind. Oas. 707; 27 0. W. N. 159; 86 0.6. J: 
48; A. I. R. 1923 Oal. 180, 

(10) 96 Ind. Oas, 371; 49 M. 543; 23 L. W, 657; 59 
M. L. J. 389; A.I. R, 1926 grad, 769, : 


t 
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Some stress was laid on the appellant's 


side on the observations of their. Lordships 
of the Privy Council in Nainapillai Mara- 


kayar v. Ramanathan Chettiar (11). But | 


that case related to an alleged alienation 
of the property of a Hindu temple by -the 
trustee thereof. However, there are general 


‘observations on page 300* to the effect, that. 
, the positions of the shebait, the manager or 


trustee ofa temple as regards the power to 
deal with the endowed lands of the temple 
is analogous to the position of a mahant of 
a-mutt to deal-with the endowed lands of a 
mutt, It is stated that except in a case of 
unavoidable necessity, they have no power 
to sell or mortgage the endowed property 
or grant a- permanent lease thereof. ` After 
making these observations, their Lordships 
proceed to state that the law on this subject 
is well-established quoting among others 
the decisions of the Privy Council in 
Abhiram Goswami Mahant v. Shyama 
Charan Nandi (12), But in these two 
cases, the alienation made by a mahant or 
head of a mutt was not held to be void ab 
initio but was held to be good for the life- 
time of the grantor. What was specifically 
decided in Vidya Varuthi v. Balusami 


Ayyar (5) and Abhiram Goswami Mahant v.- 


Shyama Charan Nandi (12) with the recogni- 
tion of the distinction between the position 
ofthe head of a mutt in respect of specific 
trust-property and his position in respect 
of the general properties of the- mutt, can- 
“mot be deemed to have been abrogated by 
. the general observations made in the case of 


‘Nainapillat Marakayar v.. Ramanathan- 


Chettiar (11). 


. For all the foregoing reasons,I am of 
opinion that the plaint mentioned lease will. 


‘ enure for the lifetime of the present plain- 
tif, the grantor, and will be good till the 
end. of his lifetime. The present suit 
brought to ejectthe defendants is, therefore, 
unsustainable, In the result the second 
appeal fails.and is-dismissed with costs, 


V. N. V. . Appeal dismissed. 
(11) 82 Ind. Oas. 226;. (1924) M. W. N. 293; 


` A.I. R. 1924 P, O. 65; 19 L. W. 259; 22 A.L. J. 1303. 
34 M. L. T.10;46 M., L. J. 546; 100. & A. L. R. 464; 


47 M. 337; 28 O.W.N. 809; 51 I. A, 83; L. R. 5 A. 
(P. 0.) 33 (P. O.), 

(12) 4 Ind. Oas. 449; 36 0.1003; 100. L.J. 284; 6 
A L. J. 857; 11-Bom, L, R. 1234; 19 M. L.J. 530; 14 


W. N: 1; 861. A. 148 (P. O.). 
. *Page of (1921) M. W. N:—[Ed] 
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MADRAS HIGH COURT. _. 
Szconp OivIL APPEAL No. 54-oF 1926. | 
August 26, 1929. 
Present:—Mr. Justice Sundaram Chetty. ` 
. Tan SECRETARY or STATE ror 
INDIA In COUNOIL REPRESENTED By THE 
COLLECTOR or TANJORE—Derunpant 
No. 1—APPELLANT 
versus 
T. S. MURUGESAN PILLAI AND OTHERS, 
PLAINTIFFS Nos. 1 to 3 AND DEFENDANTS 
Nos. 2 Te 3—RESPONDENTS. 

Land Acquisition Act(I of 1894), s. 6—Declara- 
tion, whether conclusive as to purpose of acqui- 
sition—Proviso—Intention of Government to: recoup’. 
expenses from private parties, effect of—Practice— 
Events subsequent to suit, whether can be taken into 
account. one 

A declaration under s.6 of the Land Acquisition 
Act made by a notification inthe gazette is con- 
clusive evidence ofthe fact that the land sought to 
ka acquired was needed for a public purpose. [p. 159, 
col. 1. : . 
Though ordinarily the decree in a suit should 
accord with the rights of the parties as they stood 
at the date of the institution of the suit, the rule 
need not be followed where it isshown thatthe ori- 
ginal relief claimed has, by reason of the subsequent 
change of circumstances, become inappropriate or 
that it- is necessary to have: the: decision of the Court 
on the altered circumstances in order to shorten 
litigation orto do complete justice between the par- 
ties. [p. 159, col. 2.] : Fen 

Nur Miah v. Ambica Singh (3), followed. 

Where, subsequent to the filing of a suit for re- 
straining the Government from acquiring certain 
lands on the ground that the intended purpose was 
not public, a notification is issued under s. 6 


-of the Land Acquisition Act, the Oourt ought to 


take the notification into account and hold the 
purpose is public. [ibid.] - 

All that the proviso to s.6 requires is that some 
portion of the initial cost of the acquisition should 
come out of the public revenues. it is silent as to 
what the effect of any future action by the Govern- 


ment in the matter of recouping the amounts ad- 


vanced by it weuld be upon the validity or proprie- 
ty of the notification. [p. 16v, col. 1.] 

Where the avowed purpose of an acquisition was 
to provide sites for panchamas and other labourers, 
the circumstance that the Government intended to 
recoup themselves of 80 percent, of the costs , from 
the grantees of the sites does not amount toa non- 
compliance with the terms of the proviso. Itis 
sufficient that a large portion of the outlay is met 
at the outset by the Government itself. oa 

Ponnaiay. Secretary of State for India (1) and 
Senga Naicken v. Secretary of State for India (4), 
considered, : 


Second appeal against the decree of the- 


-Court of the Subordinate Judge of Kum- 


bakonam in A, 8. No. 152 of 1924 preferred 
against that of the Oourt of the 
District Munsif of Valangiman,in O. S. No. 
177 of 1928. ; 
í The Government. Pleader, for the Appel- 
ant. 
Mr. B. Sitarama Rao, for the Respondents. 
JUDGMENT.—This_ second _ appeal 


“arises out of a suitfiled by the: plaintifis 


194 1, O. 1930. 


respondents Nos.1to3-for an injunction 
restraining the Ist defendant, the Secretary 
of State for India in Council from acquir- 
ing the plaint mentioned lands under the 
provisions of the Land Acquisition Act. 
The suit was instituted beforethe issue of 
any notification by the Government under 
8.6 (1) of the Land Acquisition Act. But, 
as a matter of fact, sucha notification was 
issued by the Government in respect of the 
plaint lands soon after the filing of the suit. 
That is clear from Ex. I which is dated 
15th May 1923. The trial Court took: into 
consideration the fact of the issue of the 
notification is. I during the pendency of 
this suit and held that therewas no valid 
ground for the issue of an injunction 
restraining the Government from proceed- 
ing with the acquisition under the Act. 
But the lower Appellate Court was of 
opinion that the suit should be decided on 
the state of circumstances which existed 
at the date of the institution, without taking 
into consideration what transpired sub- 
sequent to the filing of the plaint. Con- 
sidering the scope of this suit within this 
narrow compass, it held that the Oivil 


_Gourt could go into the question, whether 


the acquisition was really for a public 
purpose or not, conceding at the same. time 
that, if a notification under s, 6 (1) of the 
Land Acquisition Act be issued and pro- 


ceedings are taken on that basis, it may be 


conclusive evidence of the purpose being a 


publicone, Regardless of the declaration 


contained in the notification, the learned 
Subordinate Judge came tothe conclusion 
upon the materials furnished in the suit, 
that the purpose could not ba deemed to ba 
a public purpose. In this view, an injunc- 
tion was issued against thelst defendant 
as prayed in the plaint. 

In this second appeal sit has been fairly 
conceded by the learned Advocate for the 
respondents, that, if a declaration under 
8. 6of the Land Acquisition Act made bya 
notification in the gazette,it would be con- 


- clusive evidence of the fact thatthe land 


sought to be acquired was needed for a 
public purpose. It has also been held in 
Ponnaia v. Secretary of State for India (1) 
that after such a declaration it is not 
open to the owner to contend in any Oivil 
Court that the land was not needed for a 


‘public purpose. Vide also the decision in 


Veeraraghavachariar v. Secretary of State 

for India (2) as to the conclusiveness of 
(1) 97 Ind. Oas. 471; 51 M. L. J. 338; 24 L. W. 513; 

A. LR. 1926 Mad. 1099. 

` (2). 86 Ind. Oas. 485;.49 M. 2374.48 M L..J..204; A. 


“LR 1925 Mad. 837, ”. 
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the declaration as: to the purpose being a 
public one. That being go, the next ques- 
tion is, whether in deciding this suit, the 
Court can take intoconsideration the fact 
of the issue of such a notification by the ` 
Government soon after the filing of the suit 
as evidenced by Ex, 1. There is no doubt 
that the Government would take further 
steps in the matter of the acquisition on 
the strength of that notification, Thè 
relief claimed by the plaintiffs in this casé, 
is an injunction to restrain the Government 
from proceeding with the acquisition. If 
an injunction should be granted ignoring 
tne fact of theissue of this notification, it 
would only lead to an anomaly and aleo to 
multiplicity of suits. The decision in 
Nuri Miah v. Ambica Singh (3) relied on by 
the learned Government Pleader, lays down 
the principles which should be applied to 
a case of this kind. It is therein laid down, 
that though ordinarily the decree in ga suit 
should accord with the rights of the 
parties as they stood at the date of the 
institution of the suit, the rule need not be 
followed where it is shown that the original 
relief claimed has by reason of the sub- 
sequent change of circumstances become 
inappropriate or that it is necessary to have 
the decision of the Court on the altered 
circumstances in order to shorten litigation 
or to do complete justice between the 
parties. Adopting the principles enunciat- 
ed in this ruling, it would be proper in this 
case for the Court to take notice of the 
fact of the issue of the notification, Ex. I. 
though it was after the filing of the suit, in 
ordér to mould the decree in the proper 
form according to the circumstances which 
have arisen since the institution of the suit, 
The relief in this case being an injunction 
which is im the discretion of the Court to 
grant or refuse, I think that fora satisfac- 
tory disposal of the case, due weight should 
be given to the issue. of the notification 
Ex. I in order to see whether, inspite of 
such 'a notification, there are still reasonable 
grounds. for the issue of any injunction. 
In the view I have taken, it must be held 
that the notification is conclusive evidence 
of the fact that the acquisition in question 
was for a public purpose, It is unnecessary, 
therefore, to canvass the evidencein order 


‘to come to an independent conclusion whe- 


ther it is for a public purpose or not, 

I have to consider the contention of the 
learned Advocate for the respondents that 
there was no substantial compliance with 


__ (8)'34 Ind. Cas,-869; 44-0, 47; 20-- O, W, N, 1099: 5: 
O, b.d. 140, . i N. 1099; ai 
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the proviso to s. 6-(1) ‘of ‘the Land 
Acquisition Act and, therefore,the declara- 
‘tion would be ultra vires. The proviso is 
to thia effect : “No such declaration shall 
be made unless the compensation to be 
‘awarded for such property isto be paid 
‘by a Company or wholly or partly out of 
public revenues or some fund controlled or 
managed by a local authority.” In the 
present case, what has been done is that. 20 
‘per cent. of the cost of the acquisition should 
be levied ‘in the first instance from the 
‘applicants for the sites and the remaining 
‘eost, namely 80 per cent. should first'be 
‘paid out of the public revenues by the 
‘Government, but it should subsequently 
be recouped from the persons to whom the 
- sites are assigned, in instalments which 
are spread.over a period of 20 years. As I 
‘have already said, the avowed purpose of 
‘the acquisition is to provide sites for the 
‘panchamas and other labourers. It is 
argued that in view of the avowed intention 
of the Government to recoup the 80 per 
“cent, of the cost from the grantees of the 
-Bites in the manner stated above, it should 
be deemed that no portion ofthe cost real- 
‘ly comes out of public revenues, Without 
‘now going into the case-law as to the inter- 
“ pretation of this proviso, it seems to me at 
‘first sight, that all that the proviso requires 
is that some portion of the initial cost of 
the acquisition should come out. of the 
“public revenues. It is silent as to what the 
. effect of any future action by the Govern- 
-ment ‘in the matter of recouping the 
`: amounts advanced by it would be upon the 
-validity or propriety of the notification. 
- There is no doubt that there must be a 


‘substantial bona fide compliance with the: 


-terms of this proviso. By reason of the 
‘ stipulation that the 80 per cent. of the cost 
‘now paid by the Government shall later 
“on be recovered from the grantees, it can- 
-not be concluded that the entire amount 
would surely be recouped by the Govern- 
“ment. We cannot forget the other con- 
‘tingency of the’ Government failing to 
’ recoup a portion of this amount, in which 
‘ease, it must itself bear the outlay to that 
- extent, Sueh contingències as would arise 
: in future are now problematic and in the 


‘face of the clear fact that 80 per cent. of ` 


the cost is now paid out of the public 
revenue, we need not speculate as to what 
“would ‘happen in future. I am, therefore, 


of opinion that, in spite of the aforesaid -. 
stipulation there is substantial compliance - 


. with the-condition in the. proviso: that at 
least a part of the cost. should come -outof 


i 
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public revenues at the timè ‘of the acquisi- 
tion. In the case reported as Pounaia v. 
Seeretary of State for India (1) referred to 
above, there was a payment by Government 


‘of only one anna out of a sum of Rs, 3,352 


and odd the cost of the acquisition. It was 
therein held that this was merely an 


“evasion of the terms of the proviso tos. 6 


(1) of the Act. But, on a perusal of the 
judgments of both the learned Judges in 
that case, it seems to me that the facts prov- 
ed in that case led to an inference that the 
acquisition in question was only a device - 
for private ends under the guise of the 
Land Acquisition Act and in all probabil- 
ity the payment of one anna only out of a 
very big sum coupled with these special 
circumstances was viewed as a mere evasion 
and not a compliance at all with the 
requisites of the proviso. Whereas a 
divergent view was taken by another Divi- 
sion Bench of this Court in the case report- 
ed as Senga Nateken v. Secretary of State 
for India (4). It was held that even a 
contribution of one anna by the Govern- 
ment, though the cost of the acquisition 
amounted to a pretty large amount, would 
be a sufficient compliance with the proviso 
and that there was no valid reason to ques- 
tion the legality of the notification. This 
objection is, in my opinion, unsustainable, 
and I hold that the declaration under s: 6 
(1) of the Act evidenced by Ex. I is legal 
and valid. Any further -steps taken by 
the Government in pursuance of this notifi- . 


‘cation cannot be arrested by the 
issue of an injunction in this suit. 
I, — therefore, disagree . with the 
opinion of the lower Appellate Court 


and find that it is needless to issue any 


injunction. In this view the plaintiff's suit 


_ should be dismissed and this appeal allow- 


ed. As for costs, the important fact to be 
borne in mind is, that the present suit was 
instituted by the plaintiffs before the issue 
of the notification, Ex. I and I, therefore, 
think it was open to them to question the 
alleged public purpose for the acquisition 
and to ask for an injunction. However, tha 
plaintifis have been throughout contending 
that the notification itself is ultra vires and 
that contention has been found against, 
Taking all these circumstances into core 


‘sideration I think fit to direct the plaintifs 


to pay one-half of the Ist defendant's ‘costa 
throughout and bear their own costs. =, 
VR. `- Appeal allowed, - 


tali 


p Q9 Tnd. Oas: 54a: 50 Mi. 308; BLM, Li. Sat; -25 


. 54; A, I, R. 1927 Mad, 245; - 
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:. CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE No, 2426 
oF 1927. > 
March 20, 1929. . 
Present :—Mr. Justice Mukerji and 
Mr. Justice Mallik. 
ABDUL GANI AND 0OTHERS— DEFENDANTS—- 
APPELLANTS 


š - VETSUS y 

NABENDRA KISHORE ROY AND OTHERS 
— PLAINTI FF3— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 1I—‘Liti- 
gating under the same title’, ‘Matter in issue’, mean- 
ings of —Subjeet-matter or relief not identical—Matter 
in issue same—Operation of res judicata. 

The words “litigating under the sametitle” 
in s, 11, Civil Procedure Code, mean that the 
‘ demand should have been of the same quality in the 
second suit as in the first one. [p. 163, col. 1] 


For the purposes of res judicata it is not essential 


that the subject-matter of the litigation should be 
identical with the subject-matter of the previous suit 
of which the adjudication is made the foundation of 
the plea. [p. 164, col. 1.] 


Appeal against the decree of the District 
Judge, Noakhali, dated the 30th July, 1927, 
| affirming that: of the Munsif, Second 
ard Feni, dated the 23rd of Liecember, 
1924. 


Syed Nasim Ali and Mr. Bhagirath 
Chandra Das, for the Appellants: 
_ Messrs. Ramesh Chandra Sen and Bankim 
Chandra Banerjee, for the Respondents. 


JUDGMENT.—This, appeal has arisen 
out ofa suit for setting aside an order 
passed in a claim case releasing certain 
property from attachment, fora declaration 
of the defendant No. l's title thereto and 
fora further declaration that the property 
_is liable to be sold in execution of a decree 
against the said defendant No. 1, The 
Courts below have decreed the suit. The 
defendants Nos. 1 and 2 have appealed to 
this Court. 


The'plaintifis’ case was thatthe defend- 
ants Nos, 1 and 2 inherited the property in 
equal'shares from theiriather Kamar Ali 
Bepari. He attached a half share of the 
defendant No. Lin the said property in ex- 
ecution of a decree he held against the said 
defendant, but, the defendant No. i having 
raised an objection that he was possessing it 
as mutwallt the property was released from. 
attachment, Hence the present .suit under 
O: XXI, r. 63, Civil Procedure Code, 


| The property in suit is some lands in a 
taluk named Sitaram. In 1894 Kamar Ali 


ereated a- wakf in respect: of 5 taluks of. 


ll 
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which Sitaram. was one, ~-the- other four: 
taluks being Joy Krishna; Manwar Khan, 
Durgaram and Mohamed Mokim. Kamar 
Ali died in the same year. k 
In 1898, one Emdad Ali attached Taluk - 
Sitaram in execution of a decree. Thé' 
defendants setting up the wakf got’ the 
taluk released from attachment, : 
In 1897 the plaintiffs purchased the 4, 
annas Pahali Zemindari at a revenue salò *- 
and in 1907 they brought a suit for khas 
possession of two of the taluks, viz., Joy- | 
Krishna and Manwar Khan on the ground 
that they had been annulled by the revenue 
sale. The defendant No.1 in the present 
suit was one of the defendants (being No. 
10) in that suit. The suit was decreed ex 
parte in 1908 the plaintiff being awarded 
khas possession, mesne profits and costs. 
As a result of proceedings taken by the, de- 
fendant- No, l-this ‘ex parte decree was even- 
tually set aside in so far as it was against 
the said defendant ‘No. 1. ‘The defendant 
No. 1 then entered appearance and contest- 
ed the suit with the result that in 1914 it 
was decreed on contest as regards Taluk 
Joy Krishna, the plaintifis getting khas 
possession of the lands of that taluk with 
costs, while it was dismissed as regards 
Taluk Manwar Khan as it was found to.have 
been created before the Permanent Settle- 
ment. | 4 
While the defendant No. 1 was eontestin 
the ex parte decree of 1908 in. the aforesaid 
way the said decree in so farasit was for 
mesne profits and costs was executed by.the 
plaintiffs and-in such execution the plain- 
tiffs attached the lands of Taluk. Sitaram, 
i. e., the property in the present suit. The 
defendant No. 1 started a claim case on the 
allegation that it was wakf property. The 
plaintifis subsequently filed a petition in 
which they admitted that Taluk Sitaram was 
wakf property and consented. to its being 
released from attachment. This was some- 
time in 1910. ; 
Then, when after contest with the defend- 
ant No. 1 the plaintiffs in 1914 obtained a 
partial decree in respect of Taluk Joy 
Krishna with costs, they started executiom 
in respect of the decree for costs and 
attached the shareof the defendant No. Ł 
in Taluk Manwar Khan and having put it 
up to sale purchased it himself. i 
In 1915 the plaintiffs instituted two rent 
suits against certain tenants of Taluk 
Manwar Khan making the defendant No. 1 
a pro forma defendant therein. The defend- 
ant No. 1 as such pro forma defendant 
took the plea that the properties were wakf 
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4nd the rent suits were dismissed in 1916; 
the O al being finally upheld on appeal 


a. in 1918 


\ 


` One of the taluks, namely, Durgaram was 


sold for arrears of rent by the Maharaja of 
Tipperah, the superior landlord, and was 


. purchased by the plaintiffs, after which in 


“1915 the plaintiffs instituted a suit in which 


- the defendant No.1 pleaded that the rent 


‘decree had not been obtained against the 
mutwallis but only against one of them in 
his personal eapacity and so the tenure did 
not pass at the sale. Thesuit was dismiss- 
ed in 1918, but the dismissal was reversed 
on appeal in 1919 and ultimately on a 
second appeal to this Court the trial Court's 
T dismissing the suit was upheld in 
< In 1916, while the suit last mentioned was 
pending the mutwallis including the defen- 


dant No, 1 brought a suit against the plain- | 


tiffs for a declaration that two of the Taluks 
Manwar. Khan and Joy Krishna were wakf 
properties. The’suit was decreed by the 
trial Court in 1919, but the decision was 


reversed on appeal by the Court of first’ 


appealin 1921, and in 1923 this Court on 
second appeal upheld the reversal. 
‘The above, in short, is a. history of the 


-taluks in so far asit is necessary to be said 


for our present purposes. 


.The contentions that have been urged 
before us arefour in number of which the 
first three are the following:—ist, that the 
plaintiffs are under a personal bar, they hav- 
ingin 1910 admitted that Taluk Sitaram 
was wakf and consented to the release 
thereof from attachment, £nd, that the deci- 
sion of 1921 operates as res judicata in de- 
fendants’ favour and 3rd,that the decision 
of 1923 cannot operate as res judicata. 


The first contention above set out ia found- 


‘ed upon a petition marked as Ex. D in the 


case. In it the plaintifis merely stated 
that it appeared that the property (meaning 
taluk Sitaram)‘ was included in the wakf 
and they had no objection to its being re- 
leased from attachment. Now,in the first 
place, there was no admission as regards 
the validity of the wakf which is the ques- 
tion in the present suit, but merely an ad- 
mission to the effect that Taluk ‘Sitaram 
was included in the wakf, Nextly, even 
if it be regarded.as an admission as to the 


. validity of the wakf there is nothing that 


may make this admission operate as an 
estoppel is present in the case. The deci- 
sion in the .case of Srimut Rajah Moottoo 
Vijaya Raganadha Bodha Gooroo Sawmy 


t 
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.- upon which the appellant relies,in our judg- 


ment has no application to the case upon the 
ground, amongst othere, that there was here 
no decision based upon the admission as 


- there was in that case. . : 
. - The second contention is based upon. 


the decision of 1921. This decision is Ex. 
H. We agree with the learned District 
Judge in the view that he has taken of it. 
and hold that the question of the validity 
of the wakf did not and could not legi- 
timately arise in that: suit and was nof: 
either expressly or even by implication de- 
cided therein.. : 


Thethird contention relates to. the deci- . 
sion of 1923. The suit in which this decir 
sion was passed related to two of the taluks, 
namely, Manwar Khan and Joy Krishna. 
The ‘defendants Nos. 1 and 2 were the, 
plaintiffs in that suit, They. sued for 
declaration of their title therein as mut- 
walis of the wakf and for other reliefs. 
The trial: Court decreed the suit but on- 
appeal the decree was reversed, the reversal 
being upheld by the High Oourt on second 
appeal, the suit being ultimately dismiss- 
ed, The case of the defendants Nos, 1 and 
2, as plaintiffs in that suit, was that the 
two taluks existed from before the Per- 
manent Settlement, that their father pos- 
sessed the properties in taluki right and 
made a wakf of those properties and de- 
dicated them to a mosque and appointed | 
them as mutwallis, that the plaintiffs in 
the present suit on the strength of their 
revenue sale purchase had obtained khas . 
possession of some of the properties and. 
in execution of the decree for costs had 
purchased the rest, but that their title as 
mutwallis was not affected. The. present, 
plaintifs, as defendants in that suit, con- 
tended that the wakf set up was a collusive 
and paper transaction and had never been’ 
acted upon. The issue was, “have the 
plaintifis (the defendants’ Nos. 1 and 2 in 
the present suit) then alleged mutwalli’ 
right in disputed properties? Was the’ 
wakfnama set up a valid and genuine 
document? Was it acted upon?” The'- 
Additional Judge held: “The wakf was’ 
a collusive paper transaction intended to. 
keep the properties covered by the wakf- 
nama safe from the claim of any possible’ ` 
future creditor or other claims of other 
PersoDBs........... . It is clear that the disput-' 
ed property was never treated as wakf 
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property and it was treated as secular 


property of Kamar Ali Patari and after 
his death it descended to his heirs as 
secular property and treated by -them as 
secular property.........There can be no 
doubt that the wakfnama created by Kamar 
Ali Patari was a sham, colourable trans- 
action and it was not intended to be 
acted upon and it was not given effect to 
by Kawar Ali or by plaintiffs and they 
all treated the properties covered by the 
deed of wakf as their secular properties 
and enjoyed them as such and not for the 
up-keep and maintenance of the mosque. 
The properties covered by the deed of 
' wakf were treated as personal properties 
both by Kamar Ali and his heirs.” -This 
decision was upheld on appeal by the 
High Court. Now it is urged on behalf 
of the appellants that it does not operate 
as res judicata for 2 reasons: Ist, because, 
whereas in that suit, the present plaintiffs 
as defendants challenged. the. validity of 
the wakf- in their capacity as revenue sale 
purchasers and were setting up‘ a title 
paramount and were not claiming through 
the settlor; in. the. present suit they are. 
challenging the validity of the wakf in their 
capacity of persons claiming through the 
settlor; and 2nd, because the subjéct-matters 


of the two suits are different—in the former. 


hit it was the lands of Taluks Joy Krishna 
‘and “Manwar: Khan and in the ‘present it 
is the lands of taluk Sitaram. . As regards 
the first of these reasons, it'appears that 
the. present plaintiffs were resisting thé 
earlier suit not merely as purchasers at a 
revenue sale, but: also as purchasers ata 
‘salé inexecution of the decree for costs. They 
were defending as revenue sale purchasers 
‘the khas possession‘of Taluk Joy Krishna that 
-they had obtained as such. But they were 
-also- defending their. purchase of Taluk 
‘Manwar-Khan at the sale in execution of 
the decree which they’ had obtained for, 
coats, and this they could not have done 
-merely as revenue sale purchasers -and 
unless as persons claiming adversely to the 
„endowment and through the settlor, which 
.is,exactly their position in the présent suit. 
-The words “litigating under the same title” 
mean that the demand should. have been 
of the same quality in the second suit as 
in the first one. In thepresent case both 
the demands were of the same quality, both 
in the character of judgment-creditors seek- 
ing to enforce their claim adversely to 
the endowment. No new title has accrued 
‘to the plaintiffs in the meantime and we 
_. are of -opinidn: that in both these: suita 
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the plaintiffs “and forthe matter:of that; 
both the parties have litigated under the; 
same. title within the meaning. of-s.-11 of: 
the Code. As regards -the second reason, ; 


it is true that the subject-matter- in -the ; 


former litigation was the lands.of taluk: 
Joy Krishna and Manwar Khan and in-the; 
present suit it is the lands of Taluk Sitaram, ; 
but the expression “matter in issue” in-s.. 
11 of the Code “is distinct from :thé sub-; 
ject-matter and the object of the suit ag: 
well as from the relief that may be-asked , 
for- in it, and the cause of action on-which: 
it is based; and the rule of res judicata- 
requiring the identity of the maiter in, 
issue will apply even. when the :subjects} 
matter, the object, the relief and the-cause; 
of action are different.” In Barssv. Jackson: 


` (2) the subjects of the two suits wer; 


different—the two claims being perfectly; 


` distinct from each other, one for obtaining; ‘: ~ 
Letters of Administration and thé other for, . < 


taking.a share of the property: In the case 


of Sandhya Mala v. Dabi Churn Dutt (3) it’ . 
was ruled that a suit for certain - portion: 


of A on. the ground of A having been 
leased. to the plaintiff would-be barred, 
by. a decision as to. A: having not - been, 


leased to the plaintiff but to the defends . 


ants, ina previous’ suit by ‘the plaintiff 
for another portion of A, with the same 
allegation. of its having. been leased - to 
him. Similarly in Ananta: Belacharya v, 
Damodar Makund (4) it was said:-—"It is 


true that in those suits the dispute was. 


as toa piece of land other: than the land 
now in suit. The plaintiffs there, as now, 
merely alleged that there had-been a parti- 
tion and that they hada separate share; 
the defendants there, as now, merely-con- 
tended that there had been no partition, 
In the present case it cannot -be held that 
the decision: regarding the . question of 
partition affected only the particular piece 
of land then in dispute, and left the defend- 
ants free to urge: again in any subsequ~ 
ent suit that the family was joint in all 
other respects and as to all other pro- 
perty.” There are, it is true, decisions here 
and there in which a different view has been 


taken, but the generality of the cases have - 


taken the view that where the whole title 
was in issue ina previous litigation,'the 
‘same cannot again be agitated in a subsequ- 
ent suit e. G, Kunji. Amma v. Raman Menon 
(5). In the case. of Pahlwan Singh. v. 
. (2) (1845) Ph. 582;°1 Y. & O. O. O. 585: 14 L. J. Ok. 
433; 9 Jur. 509; 41 E. R, 754. - : 

(3) 60. 715;4 Shome L.-R. 185; 9 (O.L. R, 216,. 

(4) 13.B. 25at. p. 33; I3 Ind. Jur, 145, - >. 

(5) 15 M, 494; 3 M, TJ 262, ee 
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Risal Singh (6) both the suits were: 
by the obligee for several instalments of 
the amount: of a bond and the interests 


thereoti: from the date of the bond. In 
the former suit, the defendants’ conten- 


tion as to the interest being payable only ` 


from the date of the bond was overruled 
and the interest from the date of the bond 
decreed, and that decree was held ‘to be 
resjudicata in regard to the same conten- 
tion raised inthe second suit. This isa 
clear authority for the proposition that 
it is the matter in issue, and not the- 
subject-matter of the suit that forms the 
essential test, In Bal Kishen v. Kishan Lal 
(7), it was-said: “There can be no doubt 
that for the purposes of res judicata it is 
not -essehtial that the subject-matter of 
the litigation should be identical.with the 
subject-matter of the previous suit of which 
the adjudication is made the foundation 
of the plea.” Their!Lordships of the Judicial 
Oommittes' in Rajah of Pittapur v. Row 
‘Buchi Sitayya (8) observed: “It was con- 
tended on the part of the plaintiff that 
the cases do not establish that an estoppel 
is binding- unless the suit relates to the 
same subject-matter, but it appears to their 
- Lordships that the cases which have been 
referred to do not establish that position.” 
Therefore, even if the subject-matter of 
the second suit may be entirely different 
from. the subject-matter of the first, yet if 
the validity of the wakfnama and the lists 


of the defendants Nos. 1 and 2 thereunder. - 


was. in issue, as it was, in the former litiga- 
tion, the decision on that question could 
` not be re-opened and the issue re-agitated 
in the present suit. The proposition receives 
ample support from the cases of Chandi 
Prasad v: Maharaja Mahendra Singh 
(9), Dwarka Das v. Akhay Singh (10) and 
Kesar Nath Singh v. Sheo Shankar (1). 
We are of opinion, therefore, that the 
-decision of 1:23, does operate as res judicata 
-and that the view taken by the learned 
District Judge was right. 

The fourth contention relates to the ques- 
-tion that would have arisen if we were of 
opinion thatthe decisions of 192] and 1993 
had both decided the issue that arises in 
-the present suit on the question of the 
-validity of the wakf. We have already 
-stated that, in our opinion, the decision of 
` 8} 4 A-55; A. W. N. (1881)-116, 
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(aia te, g | 4 Sars -O.J 598 (P. 0). 
A-470; 5 A. L. J. 407; A. W N. (1908) 192. 

11) 76 Ind: Cas.370;'45 A. 515. ; 
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1921 had not that effect, and we accord- 
ingly. donot consider it necessary to go into 
this matter. 

The appeal is dismissed with costs. 

AS . Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPRAL FROM APPBLLATE DrOREE No. 1627 
oF 1926. 

- March 5, 1829. 
Present :—Mr. Justice Mukerji and 
- Mr. Justice Mallik. 
BARKAT ALI HAJI AND 0OTHERB— 
PLaINnTIFFS—APPELLANTS 
. versus 
PROSANNA KUMAR TALUKDAR anp 
OTHERS—DEFENDANTS— RESPONDENTS. 

Evidence Act (E of 1872), s. 115—Hstoppel—Active 
inducement of belief, or intention to mislead, whether 
essential—‘Intentionally’, meaning of—Statement as 
to heirship or devolution of interest, whether creates 
estoppel—‘T'hing’, meaning of. 

To create estoppel itis not necessary that there 
should be active inducement on the part ofthe de- 
clarant of a beliefin the mind of another person, 
but itis enoughif the declaration is such by which 
the declarant in the ordinary course permits some- 
body else tobelieve in thetruth of the declaration 


~and toact on that belief. It is also not necessary 


that the person whose’ acts and declarations induced 
another to actin.a particular way must have been 
under no mistake himselfor musi have acted with 
an intention to mislead or deceive. [p.166, col: 1.] 

Sarat Chunder Dey. v. Gopal Chunder Laha (1), re- 
ferred to. es 

A mixed question oflaw and fect isa ‘thing’ 
are the meaning of 8.115, Evidence Act. [p. 166, 
col. 2.) 

During the pendency of an appeal by the defend-: 
ants in a suit for rent, ones of the plaintiffs died. 
The matter was not brought to the notice of the Court 
and the appeal was allowed. The surviving plaintifis 
preferred a second appeal contending that the appel- 
late decree was void asthe heirs of the deceased 
plaintiff had not been impleaded. It appeared, 
however, that during the pendency of the appeal in 
first Appellate Court the surviving plaintiffs had 
instituted other suits for rent against the defendants 
in which they had stated that the interest of the 
deceased plaintif had vestedin them : : 

Held, that asthe surviving plaintiffs had led the 
defendants to believe that the interest of the deceas- 
ed had vested in them, they were estopped from con- 
tending in second appeal that there were other 
heirs. [p. 165, col. 1.] 

Appeal against the decree of the Subor- 
dinate Judge, Second Court at Chittagong, 
dated the 8th of March, 1926, reversing that 
ofthe Munsif, Thira Court, Patiya, dated 
the 13th November, J9y4. | 

Mr. Panchanan Ghcse, for the Appellants. 

Mr. Chandra Sekhar Sen, for the Rege 
pondents, =o: .. BaZa on eats 
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‘Mr. Braj Mohan Mazumdar, - for th 
Deputy Registrar. ' ; 
JUDGMENT. —This appeal has arisen 
out of a suit for-rent. The suit was decreed 
by the trial -Gourt, The ‘defendants then 


preferred aù appead} during the pendency of . 


which one of the plaintifis-respondents 
named Raja Mia died. The death of this 
person took placeadmittedly some time in 
the year 1925. . The fact of his death, how- 
ever, was not brought to the notice of the 
lower Appellate Court by any of the par- 
ties. On.the 8th March, 1926, the lower Ap- 

“pellate Court.allowed the appeal and revers- 
ing the-decree of the trial Oourt, dismissed 
the. ‘suit. “The remaining plaintiffs then 
preferred this present appeal. 

The contention that issought to be urged 
ou behalf of the said appellants is that the 
decree of the lower Appellate Oourt in so 
far as it was a decree passed in an appeal 
which was -not properly constituted~the 
suit out of which thejsaid appeal has arisen 
being one for rent and the decree from 


which that appeal was taken being a joint . 


decree for rent in-favour of all the plaintiffs 
—was a nullity, inasmuch as one of the 
plaintiffs had died and his heirs had not 
been. substituted in his place. The answer 
which the respondents give to this conten- 
tion is that they were misled by the fact 
that the present appellants had instituted 
other suita for rent against them alleging 
that the interest of Raja Miain the proper- 
ties had vested in themselves only. 

In order to understand the respective con- 
tentions ofthe parties it is mecessary to 
give a fewdatesand facts, On the 30th 
July, 1925, thai is to say, when the appeal 
in the present case was pending before the 
lower Appellate Court, the remaining plaint- 
iffs instituted another suit for rent against 
the respondents in which they stated that 
Raja Mia having died, his interest had vest- 
ed in his uncles, plaintiffs Nos. 4, 5 and 6, 
Abdul Hakim, Amir Hamja and Badsha. 
Mia. The plaint in this suit was verified 
by all. the. plaintifis..in the suit including 
the plaintiff No. 1, Barkat Ali Haji. This 
second appeal was filed in this Court on the 
Zlst June, 1926, and the main ground of the 
appeal was the invalidity of the decree due 
to Raja Mia's death. On the 22nd May, 1926, 
the said Barkat Ali Haji swore to an aff- 
davit in which he stated that Raja Mia had 
died onthe 8th August, 1925, but that no 
application for substitution of his heirs had 
been made in the lower Appellate Court 
and that Court made a decree against all the 
plaintiffs including Raja Mia who was dead. 
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It will appear, therefore, that the date of- 
Raja Mia's death as:given in the-said. affi- 
davit could not be correct, because though 
it was stated therein that Raja-Mia had died’ 
on the 8th August, 1925, in’ the plaint. to. 
which I have already referred which was- 
filed on the 30th July, 1925, it was stated 
that Raja Mia had already died. After filing 
the sppeal to-this Court-on the 21st June, 
1926, accompanied with the aforesaid affi- 
davit of Barkat Ali the said remaining | 
plaintiffs, including the said Barkat Ali 
Haji, instituted another suit for rent against ; 
the respondents on the 16th September, , 
1926, purporting to claim the entire rent, 
and without making any mention of sny- . 
body else as the heir of the said Raja Mia. 

The facts set out above speak for. them- 
selves. They show that while in one set of 
proceedings the {appellants before this 
Court were instituting suits for -rent and 
getting decrees therein on the footing of 
they themselves or atleast some of them 
having acquired the interest of Raja Mia, 
in the appeal which they filed in this Court 
they have sought to make out that Raja 
Mia had left other persons, andon them 
Raja Mia's interest had devolved as heirs, 
The respondents contend that in view of the 
fact that representations were made by the 
appellants in the collateral proceedings, that 
is to say, in the two suits for rent, it should 
be held thatthe said appellants are estop- 
ped from raising in the present appeal the 
contention that they are not the only heirs 
of Raja Mia. It seems to us that it would 
be whittling down the provisions ofs. 115 of 
the Evidence Act to allow the appellants to 
raise this contention. That section states :— 
“ When one person has by his declaration, 
act or omission, intentionally caused or per- 
mitted another person to believe a thing to 
be true and to act upon such belief, neither 
he nor his representative shall be allowed, 
in any suit or proceeding between himself 
and such person or-his representative, to 
deny the truth of that thing.” What is said 
on behalf of the appellants is that the re-, 
presentations contained in the plaint of 
1925 were not intended to be acted upon by 
the defendants and that in point of fact the 
defendants knew that there were other per- 
sons who survived after the death of Raja 

Mia and that as defendants in the suit they 
were bound not to take the statements in 


se 


the plaint as correct but to make further ` 


enquiries and ascertain whether the,state- 
ments were correct or not. We may Bay at 
once that we entirely disagree with this con- 
tention. This ‘gontention overlooks the., 


an 


7 
A 


1661 


words “permitted another person to believe 
afhing,” etc... Not ‘merely may there be 
active inducement onthe. ‘part of the de- 
clarant of a belief in‘ the mind of another 


person, but it is enough if the declaration is. 


such by which the declarant, inthe ordin- 


’ ary course permits somebody elae to believe. 


“in the. truth. of the declaration and to act on 
that. belief.: © : >an o on 


It is next said that there was no intention 


oñ the part of the remaining plaintiffs that’ 


the respondents would act on the represen- 


tation and-that the word “ intentionally ”- 


which appears in the section has not been 
in the decision of the Judicial Committee in 
the case of Sarat ChunderDey v. Gopal 
Chunder Laha (1). ‘The word “ intentional- 
ly" has been explained in that decision. -In 
that ` decision what their Lordships have 
said is this:—“The law of this country 
gives no countenance to the doctrine that in 
order to-create estoppel the person whose 
-acta or declarations induced another to act 
in a particular way must have been under 
no mistake himself or must have acted with 
anintention to mislead or deceive, What 
the law and the Indian Statute mainly re- 
gard is the position’ of the person who was 
induced to act ; and the principle on which 
the law and the Statute rest is, that it would 
be most inequitable and unjust tohim that 
if another, by a representation made, or by 


conduct amounting to a representation, has - 


induced him to act as he would not other- 
wise have done, the person who made the 
representation should be allowed:to deny or 
repudiate the effect of his former statement, 
to the loss and injury of the person who 
acted on it. It may in the result be unfor- 
tunate for him, but it would be unjust, even’ 
though he acted under error, to throw the 
consequences on the person who believed 
his statement and acted onit as.it was in- 
tended he shoulddo.” We are of opinion 
that so long as it cannot be said that there 
was any duty cast upon the defendants not 
' to relyupon the statement made in the 
plaint: but to make’ further enquiries—and 
in this case we are not in a position to hold 
that there was any such obligation- on the 


part oi the respondent—it cannot be said: 


that the word “ intentionally "> as used ‘in 
s. 115’of the Evidence Act has not been 
‘satisfied, We may state that nothing has 
been shown to us which would even faint- 
ly suggest ‘that the respondents had the 

(2) 19 Uf As 203; 20 0. 296;8 Sar. 
Pope 22.0 a 
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< least suspicion that the representation was 


not in fact true. i 


Then it is contended that the question as 


to whether the persons ‘leit out and not 
substituted were Heirs or were not heirs of 
Raja Mia is a question of law and, therefore, 
itis not a “thing” within the meaning 


of the section. . The representation that was. 


made was that.the interest of Raja Mia had 


devolved upon some of the plaintiffs.. That, - 


in our judgment, is a“ thing”. within the 


meaning of the section, not being a question 


oflaw, but a mixed question of law and 


fact, because it.may have been in various: 


ways that the interest of Raja Mia had pass- : 


ed on to other persons and not merely. by. 


heirship. 
The matter may be looked at from 

point of view.also, There isthe fact of the 

omission,on the.part of the present appel- 


lants to bring to.the notice of the ‘lower : 


Appellate Court the. fact of the death of 


Raja Mia and also the fact he had other 


heirs. Now, omission: also - is one of the 
- things that 18. mentioned in a. 115. If in 


addition to the active representation .con-. 
tained in the plaint of Fv25,there. was: the - 


- omission on the part of the'- present appel- 
lants to allege before the lower Appel- 
late Court thatthe heirs of Raja Mia had 


- not been substituted, it is only reasonable ' 


to hold that the respondents were confirmed 


in theif belief as tothe truth of the state-. 


ment contained in the plaint, and if being 
‘confirmed in that belief, they did not take 
any steps to make an application for get- 
_ ting an order for substitution, the appellants, 
in our opinion are doubly estopped by rea- 
son of the provisions of s. 115. 
' clearly of opinion, that the question that is 
sought to'be raised by the appellants is one 


which they are not permitted to raise by’ 


reason of the provisions of a. 115. bas 
We accordingly find against the conten- 


: tion that has been urged on behalf ‘of the: 


‘appellants and 
` costs. : i 
A. 


we dismiss the appeal with 


another 


We are . 


. Appeal dismissed. 2 3 


124-1; 0. 1930 
- CALCUTTA HIGH COURT, 

| APPEAL FROM ORIGINAL Dzogge No. 80 | 

=e oF 1927, 7 
i l April 22, 1329. 

- Present:—Mr. Justice B., B. Ghose, and 
' - Mr, Justice Panton. 
MONMOHAN CHOWDHURY—PtaintisF 
a3 í —ÅPPELLANT 

NT versus Past 
- Messrs, TURNER, MORRISON & Oo.,— 

DEFENDANTS—RESPONDENT8. __ 

Bengal: Land Revenue Sales Act (XI of 1859), s. 87— 
Purchaser in revenue sale—Annulment of encwmbr- 
ances—Notice to encumbrancer, whether necessary—Suit 
against personin actual possession, competency of— 
Bengal Tenancy Act (VIII of 1885), ss. 5(2), 167— 
‘Raiyat', meaning of—Limited Company carrying on 
business, whether raiyat—‘Buildings’, meaning of— 
Masonry rivetments, whether buildings—Suit in eject- 
ment—Dag numbers correct—Mistakein area—Main-, 
tainability of suii—Revenue sale—Intending purchaser 
buying off talukdar—Purchase, whether fraudulent. 
‘Im order toenablean auction-purchaser at a re- 
venus sale tọ get possession of the property on which: 
there isan “incumbrance” which he is entitled to 
annul, it is sufficient forhim to bringa suit against 
` the person in actual possession, by which act he ex- 
presses his unequivocal intention to‘ avoid all sub-- 
sisting rights which he can annul,as he seeks to 
take direct possession of the property sued for. [p. 
172, col. 2.] 

“The defendant, however, can resist the plaintiff by 
showing that he Holds.under a third person whose 
interest the plaintiff cannot annul. But the suit can-. 
not be defeated merely on thè ground that the de- 
fendant claims under a third person who has not 
been made a party to the suit or on whom th 
plaintiff did not serve any notice. [ibid] - - - 

. The position ofthe auction-purchaser under the 
Revenue Sale Law isnot analogous to the position of 
an auction-purchaser under the Bengal Tenancy Act 
with power to annul incumbrances. But it may be 
compared with the position of a landlord whose: ‘ 
tenant has incurred a forfeiture. [p. 172, col. 1.] ; 

The word ‘raiyat’ in the proviso to s. 37 of the 
Bengal Land Revenue Sales Act of 1859, is used in its 
ordinary sense and means a person who actually culti- 
vates the land or has acquired it for- purposes of 
cultivation, A Limited Company carrying on busi-- 
ness which acquires the interest of a ratyat cannot 
by any stretch of the meaning of the word be treat- 
ed asa raiyat and cannot, therefore, seek protection’ 
under the said proviso. [p. 169, cal. 2; p. 170, col. 1.] 

< Masonry rivetments are not ‘buildings’ within the 
meaning ofs. 37 (4) of the Bengal Land Revenue. 
Sales Act. [p.170, col. 1.] Se a A 

“There is nothing wrong im a third “person; who wants, 
to purchase an estate at arevenue sale, to buy off a 
talukdar who wanted. to deposit the revenue in order 
to preventthe sale. If such a person then purchases 
the property himself at the revenue sale, this does not 
Pais i ‘to any fraud orunderhand dealing. [p. 174, 
col, 1. $ 7 


Where ina suit -to eject ‘the -defendants from a. 
holding the plaintiff stated the dag numbers , eor- 
rectly but understated the area’ of the holding .by 
taistake: £ fa 


` Held, that there was-only a misdescription and the 
guit was not liable. to. þé. dismissed on the ground: 
that it was only for ejeciment from -a portion of a: 


holding, _[p: 169, éol. 2T 
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` Appeal against`a decree of the Sub- 
ordinate Judge, First Court of Ohittagong, 
dated the 14th of February, 1927. `. | 
- Mr. N. N. Sircar, Dr. S. C. Basak (with 
him Messrs. Chandra Sekhar Sen, Benoyen- 
dra Nath Palit, Nikunja Behary Roy and 
Upendra Chandra Roy, for the Appellant. . 
“MI. W. W. E. Page (with him Messrs, 
Chandra Kumar Chatterjee and Indu 
Bhusan Mukherji), for the Respondents. ~ 
JUDGMENT. - 
B. B. Ghose, J.—This is an appeal 
by the plaintiffs against the judgment and 
decree of the Subordinate Judge,First Court, 
Chittagong, dated the 14th February, 1927, 
dismissing his suit in ejectment against 
the defendants, The plaintiff alleged that 
Touzi No. 61 of the Chittagong Oollec- 
torate was purchased by the’ executor of 
the. Will of his father on behalf-of his 
estate on the 19th May, 1913. The name 
of the executor was Jogendra Lal Chau- 
dhuri who is now dead. The plaintiff 
claimed that he was entitled to khas pos- 
session of the plots of land mentioned in 
the plaint by ejectment of the defendants 
under the provisions of the s. 37 of the 
Revenue Sale Law as these did not fall 
within the exceptions mentioned under that 
section, The lands in suit were comprised 
in several dags of the Record of Rights, the 
numbere of which are given in the plaint. 
The total area of these dags according 
to the Record of Rights, would be508 kanis.. 
The estate No. 61 at one time belonged 
to: two persons Paresh Mukherjee and 
Basanta Banerjee in equal shares, A 77 
annas out of Paresh’s share was purchas- 
ed by Jogendrd Chaudhuri in his own 
name sometime prior to the year 1907 as 
it appears that. in the Land Acquisition 
proceeding of February, 1907, (Ex. M) the. 
name of Jogendra Chaudhuri appears as. 
one of the owners of ths touzt. The 
remaining half anna out of Paresh’s eight 
annas share was purchased by one Rajani 
Karan. The 8 annas share of Basanta was 
purchased by one Ruhidas in 1911. Jogen- 
dra sold his 74 annas share to one Sarat. 
Pal in 1912 and-Rajani sold the half anna 
share which he had purchased, originally 
belonging to Paresh Mukherjee, to, one 
Paresh Nath Chaudhuri. So beforé the 


“Favenue sale the recorded proprietors were 


Sarat Pal, Paresh Nath Chaudhuri and 
Ruhidas. The plaintiff's father, Aparna 
Chaudhuri, died about April, 1912, when 
the plaintiff was only 9 or 10 years old.. 
The present suit was brought in April, 


_ 1923, The defence of the defendant com- 


` 


“168 


pany was-mainly that:the plaintiff's father, 
Aparné, himself was the owner of the pro- 
perty before the revenue’ sale and the 
Persons who were the ostensible recorded 


owners were the benamdars of Aparna. 
Therefore, on the basis of the alleged 


revenue sale on the 19th May, 1913, the 
plaintiff is on no account entitled to claim 
ejectment as against the defendants. The 
further plea was that the defendants were 
holding the lands under a tenancy which 
was created from before the Permanent 
Scttlement and it fell within one of the 
exceptions unders, 37 of the Revenue Sale 
Law. In para.6 of the written statement 
it was stated that the defendants’ tenancies 
were held under different persons who hold 
directly under the proprietor and their. 
` tenures are also of a similar nature and 
the‘ suit is not, therefore, maintainable: 
which- means that those tenures were also 
permanent and were in existence from the 
time of the Permanent Settlement. 

On the pleadings several issues were 
raised in the Court below. No attempt 
was made to establish that the tenancy 
of the defendants or the tenure under which 
the defendants claim to hold the lands 
was permanent or was held from the time 
of the Permanent Settlement The learned 
Subordinate Judge has stated the ques- 
tions for decision in the case on the plead- 
ings which may be shortly recapitulated 
_ thus: (1) whether the plaintiffs father, 
Aparna, was himself the proprietor of the 
estate Tarai Asad Mosad Khan before the 
revenue: sale of 1913 and whether the 
recorded proprietors before the revenue 
sale’ were his benamdars as alleged by the 
defendant Company; (2) whether, as alleged 
by the defendant, any deliberate default 
was made on the part of the previous 
proprietors acting in concert with the 
intending purchaser with a view to annul 
all ;incumbrances so as to deprive the 
auction-purchaser of the rights and 
privileges of a purchaser at a revenue 
sale; (3) whether the defendants’ holdings 
.are comprised within a taluk or tenure 
which must he annulled before the defend- 
ant can be called upon to vacate the 
lands; (4) whether the landsin suit are parts 
of holdings not comprising all the lands 
covered by the defendants’ leases and if so, 
whether the suit is maintainable; (5) whe- 
ther the defendant or his predecessors-in- 
interest are raiyats having a right of occu- 
pancy at a fixed rent; and (6) whether there 
are manufactories or other permanent build- 
ings and tanks on the lands in suit. - 
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The Subordinate Judge has-decided the - 
first question in favour of the plaintiff...He 
has held that ithas not been substantiat- 
ed that the plaintifi’s father Aparna was the 
actual proprietor of the estate before the 
revenue sale. He has also held that it has 
not been established that the recorded 
proprietors ‘were his” benamdars, 
Subordinate Judge has also found that- 
there was no deliberate default made - 


. by ‘the previous proprietors acting in con- 


cert with the auction-purchaser. The se- 
cond point has thus been decided in. favour: 
of the plaintiff. : 
The third point has been decided in favour . 
of the defendant and itis mainly upon. 
that ground that the suit has been dismissed. 
The Subordinate Judge has held that the 
defendants’ holdings are comprised within 
a taluk and as the plaintiff has not annulled 
that taluk, he is not entitled to eject the 
defendants from the lands in suit. - i 
The next point has also been decided in 
favour of the defendants, as the Subordi- 
nate Judge is of opinion that the suit is 
only for parts of holdings and in view of. 
the authority of a case of this Oourt that- 
parts of a holding cannot be annulled by a 
purchaser at: an auction sale for revenue, - 
he has decided the point against the plain- 
tif. š 
The next point has also been partly decid- 


'ed in favourofthe defendants as the Sub- 


ordinate Judge has held that with regard 
to some of the plots, the defendants’ pre- 
decessors-in-interest were raiyats and, there- ` 
fore, the plaintiff is not entitled to claim 
ejectment. : By oe GN tee 
With regard to the last point, the Subor- 
dinate Judge has held that one plot consist- 
ed ofa tank but there are no manufactoriés 
or permanent buildings. on the disputed 
land, On that ground he has held that 
the plaintiff is not entitled to ejectment 
with regard to the plot covered by the tank. 
The main ground, as I have already stat- 
ed,-is whether the lands were comprised 
within a taluk which the plaintiff has not 
annulled and that being so, whether the: 
plaintiff is entitled to maintain this action 
in ejectment. 
Before I deal with that question, it-is 
expedient to dispose of the minor points: 
raised in the case, namely,- whether the 
plaintiff has sued for ejectment from only 
portions of holdings and whether the defend-. 
ants are protected from ejectment on the. 
ground that their predecessors-in-interest 
were raiyats.with regard to particular hold- 


ings. The -plaintif has mentioned, as T 


‘The... 
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have already stated, the dag numbers of the 
Record of Rights which are the subject 
matter of the suit, After giving the dag 
numbers.of the recent Survey,.he has stated 
- the area in dispute to be 3 kanis 15 gandas. 
The actual area as I havealready stated, is 
508 kanis. The question,is whether the 
statement of the area is a mistake and not 
the guiding factorto be considered in the 
suit or it is a fact that the plaintiff wanted 
to eject the defendants from only a portion 
of the ‘holdings. Our attention has. been 
drawn to the Bengali expression in the 
plaint and,in my opinion, it only shows 
the contraction of the word which means 
“in all” before the word “ares.” In my 
opinion, it was a mere mistake in addition 
when the area was given as 3 kanis 15 gan- 
-das instead of 5kanisodd and the suit can- 
not be defeated on the ground that the 
plaintiff wanted to eject the defendants from 
only a portion of the lands held by. them. 
The ‘guiding thing in the plaint-is the 
number of ,dags given and it seems to me 
that it does not admit of any doubt that the 
plaintiff wanted to eject the - defendants 
from the dags mentioned in the schedule to 
the plaint, and-the area given is a mis-state- 
ment which is not likely to. mislead any 
one. I am, therefore, unable to agree 
with the view of the Subordinate Judge 
that the suit is liable to be dismissed on 
that ground. . 

The next point is whether the defendants’. 
predecessors-in-interest were raiyats or not. 
The Subordinate Judge has held that the 
defendants have a protected interest in 
respect of the Oadastral Survey plots Nos. 
2316, 2321, 2322 and 2338. The defendant 
Company based their right upon an inden- 
- ture between Turner, Morrison & Oo, and 
the defendants Turner, Morrison & Oo., 
Limited, dated the 3rd April, 1914. (Ex. G 
(4). The lands in question were previously 
in possession of a Company called Visram, 
Ebrahim & Oo. That Company became in- 

. solvent and the right to the lands in suit 
vested in Official Assignee of Bombay from 


whom Turner Morrison & Oo., purchased - 


them and that Company, in its turn, convey-. 
ed it to the defendants a Limited Company, 
Turner, Morrison & Co., Limited. In the 
schedule attached to that document the 
Oadastral Survey plots Nos, 2338 and 2316, 
which are in items Nos. 8 and 10 therein 
are described as permanent raiyati and ib 
is contended on behalf of the appellant 
that with regard to these two only, the de- 
fendants may possibly claim the right to. 
resist the ejectment, “The: other two plots: 
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` 


viz., 2321 and 2322, which are in item No.. 


1 of the document, are. described as perma- 


nent taluka rights. Therefore, it isconten-- 


ded that unless the defendants can prove 
that this permanent taluka right was in 


-existence from the time of the permanent 


settlement, the defendants are unable to 
resist eviction. It is urged that the Subor- 
dinate Judge is wrongin any event in dis-. 
missing the claim to plots Nos, 2321 and 2322 
on the ground thatthe right to those plots is 
protected. Then itis contended that s. 37 
of the Revenue Sale Law (Act XI of 1859) 
by its proviso only protects a ratyat having 
a right of occupancy from ejectment. 


We. 


have to consider whether the defendant . 


Company is protected from eviction under. 


that proviso. The proviso runs thus: ‘“Pro- 
vided always that nothing in this section con- 
tained shall be construed to entitle any such 
purchaser to eject any raiyat having a 
right of occupancy ata fixed rent or at a 


rent assessable according to fixed rules | 


under the laws in force, etc., etc.” 


raiyats. They are a limited Company 
carrying on business on a large scale 
and it -would be really a 


cation of the ¿term to say that they 


can possibly fall within the description 


of a “raiyat.” The Subordinate Judge 
has held with reference to the meaning 
of the word (raiyat) that the predecessors- 
in-interest of Visram) Ebrahim and Com- 


pany from whom that Company had pur-- 
raiyats and,, 


chased those plots were 
according to the meaning of the expression 


“raiyat” under s. 5,.8ub-s..(2) of the Bengal. 


Tenancy Act, the term “raiyat” includes 
the 
have acquired aright to hold land for the 
purpose of cultivation. In my opinion, 
the meaning of the word “ratyat” in this 
proviso of Act XI of 1859 can hardly be 
the same as the meaning given tothe term 
under s.5 of the Bengal Tenancy. Act 
In my opinion, it would not 
be right to construe the meaning of a word 
in an Act of 1859 with reference to an Act 
of 1885. The Rent Act X of 1859 which 
was passed immediately before the Re- 
venue Sale Law didnot give the same 
meaning to the term as in the Bengal 
Tenancy Act of 1885. The reasonable 
interpretation must, therefore, be that the 
term must be taken in its ordinary sense 
and that it means “a person who actually 


cultivates the land or has acquired it. 


for the purpose of cultivation.” In my 
opinion the. object of, the proviso. is that 


successor-in-interest of persons who- 


The ` 
defendant Company cannot be described as- 


misappli- | 
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actual cultivators who have acquired a 
right of occupancy should not be disturb. 
ed in their possession. I think, therefore, 
. the defendants who were in possession at 
the time of the revenue sale in 1913 could 
not by any stretch of the meaning of the 
word “raiyat” be described'as raiyats and 
` they cannot seek protection under the’ 
Proviso of s. 37 of the Revenue Sale Law 
of 1859. I am, therefore, unable to agree 
with the. view of the Subordinate J udge 
that the defendants have a protected inter- 
est in plots Nos, 2316, 2321, 2322 and 2338 
on this ground, apart from the contention 
of the appellant that two of the plots were 
-not alleged to be raiyati in the docu- 
. mabe on which the defendants based their 
title, i l 

: The next question is with regard to plot 
No. 2312. Although it was contended on 
behalf of the appellant that ithe map 
prepared in this case shows that there was 
no tank in plot No. 2312, it is quite clear 
from the -map that was attached: to the 
eonveyance [G (1)] of 1914 that there was a 
tank at the time of that document rand, . 
therefore, at the time of the gale. Gon- 
sequently, the Oadastral Survey plot 
No. 2312 -must be held to fall within the 
fourth exception under s. 37 of the Revenue 
Sale Law. The plaintiff is not entitled to 
éjectment of: the defendants from this plot 
under any-circumstance. : 

On; behalf. of the respondents it was 
urged that there were permanent struc. 
tures on some of the plots in suit and those 
plots also should be held to fall within the 
exception under the 4th clause of s. 37 of the 
Revenue Sale Law. Those two plots are de- 
scribed as Nos. 2316 and 2338 of the Cadas- 
tral Survey.’ There are, itis said, masonry 
structures on these plots which areofa 
permanent nature. But the exception is 
with reference to permanent “buildings” 
and the rivetments cannot be considered 
to be buildings according to the meaning 
‘ofthe word, This contention, therefore, of 
‘the respondents in support ofa portion of 
the, decree of the Subordinate Judge can- 
not be accepted. - 

It now remains to deal with the princi- 
pal. question found against, the plaintiff 
by the Subordinate Judge. He has held 
that the suit must fail on the ground that 
the intermediate taluk under which the 
disputed lands ‘are held have not been 
annulled. . With reference to this point, 
the learned Advocate-General on behalf of 
the appellant drew our attention to. the 
proceeding which took place: in the - Oourt- 
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below on the 29th~September, 1926, that 
is, a few months before the delivery o 
judgment in this case. The defendants 
filed an application for adding two issues _ 
for trial in the case. “The second of these `. 
issues was—‘Does the defendant hold the 
lands'in suit under the holders’ ofan in- 
termediate interest and can the plaintiff 
obtain khas possession without setting aside 
the holder’s interest and can jthat be done, 
partly ? Among other things, the learned 
Subordinate Judge observed that if was 
not stated by the defendants to what-in- 
termediate tenure the lands in suit apper- 
tained and he was of opinion that “at this . 
late stage the prayer could not be allowed,” 
He held that the defendants sougkt'to raise 
the issues by their petition, only because 
the learned Judge made an observation’ at. 
the time the suit was about to be taken up 
for hearing, that the onus of proof was on 
the defendants. Upon that the defendants 
took time and made the application set 
forth above. On that ground the learned 
Judge rejected the application. The 
grievance made by the plaintiff is that 
although the learned Judge rejected’ the 
application of the defendants to raise this 
additional issue, he has ‘decided the ‘case 
against the plaintiff practically upon that 
issue alone and the fact that such an issue 
was not raised prevented the appellant 


“from producing evidence for the purpose 


of showing that there was. no intermediate 
tenure in existence. An application was 
presented to this Court on the llth August, 
1925, on which a Division Bench of this 
Court directed that-it should be heard at 
the time of the hearing of the appeal and 
it was pressed before us that we should | 
direct fresh evidence to be taken under 
the provisions of O, XLI, r. 27’ of the Oivil 
Procedure Code for rebutting tne evidencd 
of the defendants that there was a taluk 
under which they held the lands in suit 
immediately subordinate to the proprietors 
of the estate. It is true that the plaintiff 
has some grievance, but I do not think 
that sufficient ground has been made out 
for admission of fresh evidence on the 
question referred to by the appellant. It 
would appear from the plaint itself that 
the plaintiff was referring to the Cadastral 
Survey dags within which the lands in suit 
are included. By a reference tothe Record 
of Rights of the Cadastral Survey the plain- 
iff must have known that ataluk has beén 
mentioned within which these Cadastral 
Survey dags are situate. Although . the 
statement is not ‘very definite, - the ~defen-, 
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dants-.took the plea in para. 6 of their, 


defence that they held the lands under 
different persons whose tenures are perma- 
nent. The plaintiff might have asked for 
particulars from the defendants if he was 
‘in any doubt as regards the meaning of 


the plea set up in that paragraph. But. 


apart from that, when the plaintiff had 
knowledge of the fact that there was an 
intermediate taluk according to the Record 
of Rights, he might have stated in his plaint 
that although there was that record of an 
intermediate taluk, jas a matter of fact, 
there was no such taluk in existence 
and he might have adduced evidence in 


support if his allegation was challenged., 


On. that ground I do not think that we 


should. at this stage allow the plaintiff to. 


adduce fresh evidence for shewing that 
Visram, Ebrahim & Oo., held the lands in 


question directly under the proprietors of | 


the estate, Basanta Kumar Bandopadhys 
and others and not under any intermediate 
talukdar. .I need only mention that the 
documents sought to be proved purported 
to have been executed by. ‘either Paresh 
Nath or Basanta in favour of; Visram, Ebra~ 
him & Oo., or kabuliyais purported to have 
been executed by that Company. The ap- 
plication, therefore, made by the -appellant 
for taking fresh evidence ‘should, in my 
opinion, be rejected. nt 
“The question, however, decided by the 
learned Subordinate Judge remains to be 
considered. From the facts referred to by 
him it cannot be disputed that there was a 
subordinate taluk under the proprietors of 
the estate in question and the Oadastral 
Survey dags now in suit are included with- 
in-that taluk. The question is whether the 
. plaintiff is entitled to a decree for eject- 
ment without annulling:that taluk or mak- 
ing the owners of the taluk parties to this 
suit. The Subordinate Judge has held 
that as the superior tenure has not been 
annulled, the plaintiff is not entitled to 
possession of the lands under the provisions 
of e. 37 of Act XI of 1859. He refers to the 
case of Mafizuddin Sardar v. Ashutosh 
Chukerbutty (1), in supportof his view. 
That case was decided under the provisions 
of the Bengal Tenancy Act. A purchaser 


having power to annul an incumbrance | 


under the provisions of ss. 159 and 16lof the 
Bengal Tenancy Act desiring to annul the 


same -has to present an. application under 
the provisions of s. 167 of the Act to the 


Collector in writing, requesting him to serve , 
(1) 5 Ind, Ges, 189; 14.0, W, N. 3523; 110. D J 


A. AH 
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a notice upon the incumbrancer declaring 


that the incumbrance is annulled. 

Upon that application the Collector has 
to cause the notice to be served in a pre- 
scribed manner on the incumbrancer and 
the .incumbrance shall ‘be deemed to be. 
annulled from the date on which it is so 
served, This application for service of 
notice by the purchaser must be made 
within one year from the date of the sale 
or the date on which he first has notice of 
the incumbrance. In the case of Mufizud- - 
din Sardar v. Ashutosh Chuckerbutty (1) 


. above referred,to whatthe purchaser did was 


to cause a notice to be served not on the 
incumbrancer immediately under him but: 
on a person holding an interest subordinate: 
to that incumbrancer and it was held by- 
this Oourt that by service of such notice the 
purchaser could not annul the subordinate: 
interest while the right of the superior in- 
cumbrancer remained unaffected. Theano- 
maly of such a state of things, if allowed.: 
was pointed out by the learned Judges. 
The purchaser at the rent execution sale 
could not eject a person from the land. 
who was holding under a person whose 
right remained unaffected by the sale, be- 
cause the only method by which that right 
could be annulled:was not followed. In my: 
opinion, the position of a purchaser with 
power to annul an incumbrance under a 
sale in execution of a rent decree under the 
Bangal Tenancy Act is analogous to the 
right of a landlord who can terminate a 
lease by a proper notice to quit, In the 
case of a landlord who has a terminable 
tenancy under him by service of notice, if 
the landlord does not chose to serve an 
notice on his tenant but serves a nation 
on the sub-tenant, it is obvious that 
the landlord cannot’ eject the sub-tenant: 
without determining the tenancy of the 
tenant holding directly under him. In my. 
judgment this principle is illustrated b 
the case cited above. That case has been 
approved in the caseof Monmotha Nath. 
Mitter v. Anath Bundhu Pal (2), where the 
learned Judges held that it was sufficient: 
for a purchaser under a sale under the. 
Bengal Tenancy Act with power to annul 
incumbrances to apply for notice bein 
served on the immediate subordinate Fe 
cumbrancer without serving any notice on 
his sub-tenant; and this, Ithink‘also supports 
meinmy view that the position of such a 
purchaser is analogous to that. of'a landlord‘ 
under whom there is a tenancy which is, 


er ~(2) 61-Ind. Cas, 469; 25 OW. N. 106. 
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terminable by notice to quit. In such a 
case ifthe tenant sub-lets the land, it is 
sufficient for the landlord to serve a notice 
on his own tenant determining the tenancy 
in order to entitle him to recover possession 
and it is not: necessary for him to serve 
notice on the holders of subordinate interest 
` @reated'by the tenant. P 
- The question next to be considered is 
whether the right of a purchaser under the 
Bengal Tenancy Act with power to annul 
incumbrances is similar to the right ofa 
purchaser uuder the Revenue Sale Law 
under s, 37 of Act XI of 1859. It is well 
settled that on a sale for arrears of revenue 
all incumbrances do not become ipso facto 
void. They ere voidable at the option of 
the purchaser, ‘or in other words, the auction 
purchaser is entitled to continue the 
incumbrances, if he so chooses. This was 
laid down in the caseof Titu Bibi v. Mahesh 
Chunder Bagchi (3). The case of Ranee 
Surnomoyeev, Maharajah Sutteeschunder Roy 
Bahadoor (4) may also be referred to. In 
the case of Sakedora Mudiali v. Sarbosobha 
Dasi (5), the learned Judges affirmed this 
proposition and it was pointed out at 
pages 646 and 647* that it is not necessary 
for the auction-purchaser under the Revenue 
Sale Law to serve any notice on an incum- 
brancer for the exercise of the right to 
avoid an incumbrance. It is sufficient if 
he brings a suit in ejectment which it must 
be held is an unequivocal expression of the 
intention of the auction-purchaser to take 
possession of the property by ennulling in- 
’ eumbrances, The only thing necessary for 
“him to do is, it may be repeated, to express 
: his intention by word or deed to avoid the 
incumbrance. In my opinion; the position 
of the auction-purchaser under the Revenus 
Sale Law isnot analogous to the position 
ofan auction-purchaser under the Bengal 
Tenancy Act with power to annul incumb- 
rances. But it may be compared with the 
position of a landlord whose tenant hasin- 
curred a forféiture. “When a tenant has 
jncurred a forfeiture, the landlord must ex- 
press his desire to take advantage of the 
forfeiturein order to obtain possession of 
the property. Ifhe can peacefully obtain 
possession from the person in occupation, 
that is quite sufficient; if not. the institution 


3) 90, 683; 12 C. L. R. 304 (F. B.) 
i) 10 M. L A. 123; 2 W. R. P. 0.13; 2 Sar. P. C. J. 
60; 19 E.R. 918. 
"(5) 27 Ind. Cas, 258; 42 C. 638; 20 O. L, J. 494; 190. 
W. N. 1030: ` ; 
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of a suit would bea sufficient expression of 
his desire to take advantage of the forfeiture. 
The question, therefore, is where a tenancy 
has been created and the tenant has created 
asubordinate interest and a forfeiture has 
been incurred by the tenant,isit necessary — 
for the landlord to regain possession of the 
land demised, to express his intention to take 
advantage of the forfeiture to his tenant, or 
is it sufficient if he brings an action- in 
ejectment as against the person whom he 
finds in possession of the land demised, 
although he may be a person claiming 
under a sub-lease from the tenant. This 
question has been decided in the case of 
Commissioners of Works v, Hull (6), At 
page 209*, after reciting: the following 
observations of Parke, B., in the case of 
Jones v. Carter (7)—‘*We think : that the 
bringing of an ejectment fora forfeiture 
and serving it on the lessee in possession, 
must be considered asthe exercise of the 
lessor’s option,” Shearman, J., says: “I 
think that the whole meaning of that is, 
that it is sufficient if you serve it, not on the 
original lessee but on the under-lessee who 
claims to be in‘possession under the lessee, 
because it is simply a peaceable means of 
effecting re-entry.” It seems to me, there- 
fore, that in order to enable the auction- 
purchaser at a ¡revenue sale to get posses- 
sion of the property on which thereis an 
“ineumbrance” which he is entitled to 
annul, it issufficient for him to bring a suit 
against the)person in actual possession by 
which act he expresses his unequivocal 
intention to avoid all subsisting rights 
which he can annul, as he seeks to take 
direct possession of the + property sued for. 
Jt:is simply a peaceable meansof seeking 
direct possession. It is not necessary for 
him to find out if there is any other person 
under whom the defendant.in possession 
claims to hold. The defendant, however, can 
resist the plaintiff by showing that he holds 
undera third person whose interest the 
But.the suit cannot 
be defeated merely on the ground that the 
defendant claims under a third person who 
has not been made a party to the suit or on 
whom the plaintiff did not serve any notice. 
Iam, therefore, unable .o agree in the 
view of the Subordinate Judge that the 
plaintiff's suit must fail, because he has not 
expressly annulled the taluk within which 

(6) (1922) 1 K. B. 205; 91 L. J.K. B. 308; 126 L. T. 


49. . 
(7) (1846) 15 M. & W. 718; 10 Jur. 33; 153 E. R. 1040; 
71 R. R. 800. : ; 


Pago of (1992) 1 K.B.-[Hay 
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the lands are situate, previous to thé suit. 
In this case, however, there is an admission 

of the talukdar from which it may be clearly 

inferred that the auetion-purchaser | did 

` actually express His intention not to keep - 
any incumbrance intact. The talukdar 
Jatra Mohan Choudhury has been examined 
on behalf of the defendants as witness No. 
2. He stated, “after the sale the mohorir of 
the plaintiff demanded nazar from us and 
asked us to take a fresh settlement but T 
refused, Since then no rentis taken from 
us. I offered Rs. 50 as nazar for a re-settle- 
ment. Plaintiff demanded Rs. 300." This 
is a clear indication of the intention not to 
continue the previous taluk after the 
revenue purchase, when the talukdar was 
asked to take a fresh settlement on payment 
of nazar and this demand was followed by 
refusal to accept rent from him. It is, how- 
ever, contended on behalf of the respondent 
that the plaintiff himself stated that he did 
not know anything about the existence of. 
the taluk ; and, therefore, it cannot stand to”, 
reason to say that he expressed an intention 
to avoid the taluk. Now, it should be 
remembered that at the time of the 
revenue sale the plaintiff himself was about 
10 or 11 yearsof age. His affairs were con- 
ducted by the executor of his father’s Will. 
That executor must havesent the mohorir of 
the plaintiff asking the talukdar to take a 
re-settlement on payment of a nazar. . That 
was a sufficient expression of the- intention 
on the part of the auction-purchaser to avoid 
the taluk. On both these grounds I hold 
that the opinion of the Subordinate Judge 
that the plaintiff cannot seek to eject the 
defendants .on account of the existence of 
the taluka right of Jatra Mohan cannot be 
maintained. 

It now remains to discuss one important 
point found by the Subordinate Judge 
against the defendants but which, it was 
argued by the learned Advocate for the 
defendants, that the Subordinate Judge 
has wrongly decided and on that ground he 
Sought to support the decree made by the 
Subordinate Judge. That point is that 
plaintiff's ` father, Aparna.Chaudhury, was 
the real owner of the estate and the 3 
recorded proprietors just before the revenue | 
sale were his benamdars, The Subordinate 
Judge has dealt with the question with 
sufficient elaboration. Butitis argued on 
pbehalfof the defendants that the circum- 

‘stances show very strongly that all those 
persons were really benamdars of Aparna. 
The learned Advocate for the respondents 
cited the case of Promode Kumar Roy v. 


MONMOHAN V, TURNER, MORRISON & Go. 


173 

Kali Mohan Saha Pramanick (8), wherein 
at page 4U2*, most of the cases relating to 
benami transactions have been recited. - It 
is hardly necessary to point out that. each 
case must be considered with regard to the 
evidence adduced by the parties. The 
question is first, whether Jogendra 
Chaudhury was a benamdar for Aparna, 
when he purchased the 73 annas interest or, 
as isalleged by the defendants, the whole 
8 annas interest, of Paresh Nath, This 


-purchase was made, as ÍI have already said, 


before February, 1407. Nothing has been 
shown why Aparna should purchase this 
property in the benamz of Jogendra. It is 
in evidence and is found by the learned 
Judge below that Jogendra had property 
of his own and, as a matter of fact, he had 
some joint properties with Aparna and the 
plaintiff himself broughé a suit, when he 
feil out with Jogendra, for partition and ` 
accounts as against Jogendre, It ja suggested 
that Aparna purchased this property in the 
benami of three different persons, with the 
object of defaulting in the payment of 
revenue and re-purchasing the property 
himself, and thus to acquire the property 
with the right to annul all incumbrances, 
If Aparna had purchased the property in the 
benamt of Jogendra with thatintention, why 
was there such along delay after the pure 
chase in making a default in payment of 
revenue. It will be remembered that there 
was no default in payment of revenue 
before 1912. Aparna died some time in 
April, 1912. Jogendra sold his share to 
Sarat Pal. This sale is also said to be 
benami, because the deed was executed in 
Akyab and a man said, whom the Subordi« 
nate Judge has disvelieved, that no money 
passed. Sarat Pal was a partner with 
Aparna in his business at Akyab. It appears 
that Sarat was a man of substance and that 
he was ina position to pay the price of the 


‘property. The mere fact that Sarat wasa 


partner of Aparna cannot lead to the con« 
clusion that Sarat was a mere benamdar, 
nor does it apprar that the sale by Basanta 
in 1912 to Rubidas was a sale to Aparna in 
the benamt of Ruhidas. The first thing that 
would occur to one with reference to the 
allegation of this elaborate benami is | 
‘there was no necessity for such a series of 
benami purchases when a benami purchase 
by one person would have sufiiciently served 
its purpose. If the property had stood in 
the name of Jogendra and if it was thein- 
. (B, 70 Ind. Oas 555; 360. L. J. $96; 270. W. N. 305; 
A. I. R. 1928 Cal: 228, - ae 
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tention of Aparna to purchase the property 
at a revenue sale, Jogendra might have de- 
faulted in payment some time between 1907 
and 1913 ana Aparna might have purchased 
the property in that-interval, Instead of do- 
ing that, itis suggested that helasked Jogen- 
dra to execute a benami-kobalain 1912 and 
Basanta to execute another benami kobala in 
favour of Ruhidas in 1911, and got a third 
kobala from Rajaniin the name of Paresh 
Ohowdhury. It seemsto be a large assump- 
tion to make that all these transactions were 
benami in the absence of positive evidence 
or any circumstance which would , lead to 
that clear inference. Suspicion iscast upon 
these transactions by one important circum- 
stance. One Ram Lochan, a talukdar 
under the estate, who had deposited the 
revenue on two previous occasions in’ order 
to save his own taluk, asked for permission 
to deposit the revenue in this instance also, 
which permission was granted by the Gol- 
Jector on the Ist of May, 1917. On the 15th 
of May, 1913, however, a kobala was execut- 
ed by.Ram Lochan in favour of one Tripura 
of his taluk. It may be conceded that 
` ‘Tripura was actually purchasing it in order 
to help Jogendra, the executor of the estate 

of Aparna, to purchase the property at the 
revenue sale although the -learned Subor- 
dinate Judge has held otherwise. It is ad- 
mitted by the learned Advocate for the 
respondents that there would be nothing 
wrong in 8 third person who wants to 
purchase an estate at a revenue sale to buy 
off a talukdar who wanted to deposit the 
revenue in order to prevent the sale. If such 
a person then purchases the property himself 
at the revenue sale, this does not amount 
to any fraud or underhand, dealing, but it 
is argued that the plaintiff fights- shy of 
the sale and instead ofsaying “yes, Tripura 
‘purehased..the property for my own in- 
terest” endeavours to prove. that Tripura 
purchased the property four days before the 
revenue sale in his.own interest. This 
method of hide and seek adds good ground 
for the inference that the whole transaction 
was an outcome of elaborate machinations 
which amount to fraud, The answer to this 
liesin the fact that the plaintiff himself 
was then quite an infant and was not aware 
what the executor had done; and it may be 
added thatif the defendants thought it ne- 
cessary to clear up the matter, they might 
have called Tripura asa witness and put 
the whole matter to him as to why he 
purchased the property only four days 
before the sale and then allowed the estate 


fo be sold for arrears of revenue, Ide not 
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think that in theabsence of any clear evi- 
dence that all the three recorded proprietors 
prior to the revenue sale were benamdars 
of Aparna, it can be held, as a matter of- 
fact, that Aparna was the real owner of the: 
property before the revenue sale. I, there-’ 
fore, agree with the Subordinate Judge in’ 
the view he has taken on the question. It’ 
was urged on behalf of the «defendants that. 
Sarat, Ruhidas and ‘Tripura are all alive 
and that the plaintiff has not called them as 
witnesses, and that is a circumstance which- 
goes against the bona fides of the plaintiff's, 
case. It may, however, be pointed out that: 
Sarat was cited as a wittiess for the defence.’ 
Tt does not appear that Sarat, Ruhidas and 
Tripura are now in any way under the infiu-: 
ence of the plaintiff and it was quite open: 
to the defendants to examine them and to’ 
establish the fact whether Aparna was real-- 
ly the owner and they were only the benam- 
dars. This the defendants omitted to 


Thera remains now to deal with the 
affidavit of the plaintiff on which. great 
reliance was placed on behalf of the re- 
spondents. The plaintiff, itappears, brought: 
a suit against the executor of his father’s 
Will and in that suit he filed an affidavit 
which it must be admitted contains many 
strange and scurrilous allegations against, 
the executor who also happened to-'be his 
maternal uncle. Inanswer to the allega- 
tion of the ` plaintiff that the executor had 
mismanaged the estate, the executor had 
stated in his affidavit that he had purchased 
this valuable estate forjthe plaintiff during 
the course of his management and that the 
charge of mismanagement was untenable. 
In para, 38 of the plaintifi’s affidavit: 
inreply he says: “My paternal property, 
Taraf Asad . Masad Khan was, purchased 
benami in the nameof the executor. For 
better ‘management the said mohal was 
again put up to suction sale under Act XT 
of 1859 and was purchased simply in the 
name of the executer, It is not a new 
property acquired by him, If he has 
appropriated the surplus sale proceds of that 
auction sale, that amounts to criminal 
misappropriation.” Itis urged on behalf 
of the respondents that this statement 
should be used against the plaintiff. Taken 
with all the other circumstances it should - 
be held that the allegation is true. Thé 
plaintiff, however, stated in his evidence 
that he made the statement at the instance 
of two persons, one Sarcda Kripa Lala and 
a Pleader named Mohim Ohandra Guha, | 
Saroda is a person. who held certain taluka 
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“under. the estate, “In ‘para: §30- of the 
-Plaintiff's affidavit, he charges the executor 
-with making spiteful statements against 
the Pleader Babu Mohim Ohandra Guha; 
and this afidavit in other particulars con- 
-tains statements quite irrelevant against the 
moral character of the executor. It is 
quite clear that- this: plaintiff who was 
-then about 18 or 19 years of age made his 
statements at the instigation .of some 
person or other. It was made, he says, at 
the instance of Saroda. It was quite pos- 
“Bible that it was theobject of Saroda to get 
a statement from the plaintiff -which would 
prevent him from annulling the taluk which 
Saroda had under the estate. 
can be based upon this statement of the 
plaintiff under such circumstance. The 
Subordinate Judge is, therefore, right in 
holding that Aparna was neither the real 
owner ofthe property before the revenue 
sale, nor wasthere any conspiracy by his 
executor with the proprietors in order to 


bring about the sale of the property and- 


to purchase it inorder to avoid incum- 
brancers. 

As there is no other ground upon which 
defendants can resist ejectment as they, 
have not.been able to prove that the 
lands fell within any of the exceptions 
under s. 37, the plaintiff would be entitled 
to ejectment. But we are informed that the 


land has already been acquired during the: 


pendency of. the suit. under the Land 
Acquisition Act. The question is now only 
with reference to the coimpensation money. 
- The plaintiff is entitled to a decree in this 
suit and also for mesne profits which should 
be assessed in. proceedings subsequent- 
ly under QO. XX, r. 12, Civil Procedure Code, 
that is, for three years -before the date of 
the suit until the -acquisition of the pro- 
perty in this case. The appeal and the 
suit ie, therefore, decreed. The decree 
of the Subordinate Judge is affirmed only 
to this extent that the plaintiff's claim to 
Qadastral Survey plot No. 2312 should 
stand dismissed and the rest of his decreé 
is set aside and a decree madein favour of 
the plaintiff. As the-plaintiff has succeed- 
ed in the main portion of his claim; 
he will get his costs both . in this Oourt as 
well asin the Oourts below. 

Panton, J.—I agree, 


A, Decree affirmed. 
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CALCUTTA HIGH: COURT. ` 
CRIMINAL APPEAL No. 96 oF 1929., © 
August 2, 1929. 
Present:—J ustice Sir Arthur Herbert 
Ouming, Kr., and Mr. Justice Lort- 
j "Williams. 
SREEHARI PWA KNA KAN SABEN 
versus 
EMPEROR— RESPONDENT; . 

Evidence Act (I of 1872), s. 6—Rape case—Mothers 
statement that girl raped had made certain statements to 
her, admissibility of -—Penal Code (Act. XLV of 1860), 
= Whore ina rape case the mother ‘of the girl raped 
said that the girl had told her atter: the ocčurrence 
that she had been -bitten by a leech : 

Held, that the mother's statement was not substan- 
tive evidence of the fact that the girl had been bitten by: 
a leech, though it could possibly be used to corro- 
borate or contradict the statement made’ by the girl. 

Criminal appeal against a decision of 
the Sessions Judge of Dinajpur, dated the 
Sth January, 1929. 

` Mr. Sachindra Kumar Ray, for the Appel- 
lant. 

Mr. Bireswar Chatterjee, for the Orown. > 

JUDGMENT. ; 

Cuming, J.—This is an appeal by one 
Sreehari Swarnakar who was tried by the 
learned Sessions Judge of Dinajpur sitting 
with a Jury on a charge of rape on achild 
ofsome 8 or 9years old. The Jury unani- 
mously found the accused guilty and the 
learned Judge agreeing with verdict 
sentenced him to five years’ rigorous im- 
prisonment and 16 strokes. The facts are 
briefly these. The girl who, was. raped 
named Durgamani was living. with her 
mother one Sailabala who isa widow. On 
the day of occurrence the mother of the 
accused came to call Durgamani to collect 
firewood with the accused who was also 
collecting firewood. Durgamani went with 
the accused toa place called ‘Puranbhita 
where they began to collect firewood. While 
‘the girl-was engaged:in collecting wood the 
accused Sreehari caught hold of her, placed 
her on the. ground and proceeded to have 
sexual intercourse with her. Finally he let 
her go and the girl went back weeping to 
her mother to: whom .she told the matter; 
After some delay information was given to 
the authority andthe appellant was put on 
his trial with the result already, mentioned. 

The appellant pleaded not guilty and it 
was suggested that the charge was the result 
of enmity. It was further suggested that: 
the injury on the girl was due to the bite of 
a leech. The first point urged by the 
learned Vakil forthe appellant is that the- 
learned Judge misdirected the Jury by: - 
telling them that there was no “evideney 
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that.the girl had been bitten by a.leech 
beyond the. doctor’s statement, that it was 
possible that the wound op the girl was 
caused by the biting of a leech. The learned 
Vakil contends that there is a statement by 
the girl’s mother that the girl said that she 
had been bitten by aleech. The learned 
Judge was quite correct in saying that 
there was no evidence that the girl had 
been bitten by a leech beyond the doctor's 
‘statement. The statement of the girl's 
‘mother as to what the girl said is not 
evidence of the fact that she had been bitten 
-by.a leech. It could possibly be used to 
corroborate or to contradict the statement 
‘made by the girl. By itself it would not be 
substantive evidence of the fact that she had 
been so bitten.. The. learned Vakil contends 
that under s. 6 of the Evidence Act her 
statement to the mother would be a relevant 
fact. Section 6 provides as follows “Facts 
which, though not in issue, areso connected 
with a fact in issue as to form pari of the 
same transaction are relevant, whether they 
occurred at the .same time and place or at 
different times and places.” It.is clear 
that the statement of the girl to her mother, 
if she had made any, did not form part of 
the transaction} by which I understand the 
raping of the girl or occur during it. This 
transaction, namely, raping of girl was over 
when the perpetrator had gone away and 
the girl came away from the scene of 
occurrence to her mother’s house. Therefore 
this statement is not relevant under s. 6. 
Even then, it would not be evidence of the 
fact that she had been bitten by a leech. It 
could only be evidence of the fact that she 
- made that statement to her mother. There 
is, therefore, no misdirection by the learned 
Judge on this point. 

The learned Vakil then contends that the 
learned Judge did not tell the Jury that:the 
statement to the mother could be used tə 
contradict the girl, and that the learned 
Judge should have specifically drawn the 
Jury's attention to the statement. Asa 
matter of fact the Jury's attention was drawn 
to the fact that the mother had said that 

. the daughter told her that she had been 
bitten by a leech. The Jury themselves 
“specifically questioned the girl on the point, 
for at the end’ of her cross-examination 
there is a note “To the Jury. It is not true 
that when I came home after the occurrence 
Itold my mother that I had been bitten by 
a leech. I told my mother that I had been 
raped by accused.” Therefore, although the 
` learned Judge did not in his charge 
specifically draw the attention of the Jury. 
to this point the Jury's attention had‘ been 
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drawn to itas is clear from the girl’s answer 
quoted above. Therefore the;omission on 
the part of thelearned Judge to draw specifi- 
cally the Jury’s attention to the point is of 
no importance, , 
It has next been argued that the mother 
Sailabala admitted in her cross-examination 
that since a certain -salis she did not allow 
the accused to come to her house and the 
learned Vakil suggests that the Judge 
should have put to the Jury whether it is 
likely that in such circumstances the girl `, 
would be allowed to go with the accused. 
The learned Judge did draw the attention 
of the Jury to the fact that there was enmity 
between the parties. He did not, no doubt, 
specifically suggest to the Jury that they 
might consider the question as to whether, 
if there was any enmity between the parties, 
the girl would have gone with the accused 
to gather wood. No doubt the Judge might 
have put this point to the Jury. But I-do 
not think that the putting of this point 
specifically to the Jury is of much import- 
ance when the Jury's ,attention was drawn 
to the fact that there was enmity between 
the parties. at 
Then it is urged that the learned Judge 


‘should have drawn the attention of the J ury 


to the contradiction between the statement 
of the girl that the place of occurrence was 
visible from other houses and the evidence 
of the Sub-Inspector who investigated the 
case that the actual spot of occurrence was 
not visible from other houses. 

The Sub-Inspector ,was shown the spot 


‘by the child. The child, no doubt, says 


that Puranbhita is visible from certain 
other places, That is not the same as saying 
the place of occurrence is visible. The actual 
place of occurrence may be somewhere 
inside the Puranbhita. There is nocontradic- 
tion between the girl’s statement and that 
of ithe Sub-Inspector. The girl was not 
asked whether the place on which she was 
visible from other houses. 

Lastly it has been urged by the learned 
Vakil for the appellant that the sentence is 
too, severe. 

Looking atthe facts of the case we are 
not prepared tosay for one moment that 
the sentence is severe. The rape has been 
perpetrated on a child of nine. In such 
cases infliction of whipping is a very 
suitable form of punishment in addition to 
the sentence of imprisonment. -e 

The result is the appeal is dismissed. 
The accused, if on bail, must surrender to 
serve out his sentences. f 

Lort-willlamg, J.—I agree, 

A, Appeal dismissed, 
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{, ALLAHABAD HIGH COURT. 
< | fa0onp: Orvin APPRAL No. 1425 or 1928, 
; February 11,1930. `. 
; Present:—Mr..Justice Niamat-ullab. 
- \MANDIR THAKURJI MAHARAJ—. 
PLaIntirFF—APPELLANT 
1. I + Versus mo get 
. RISAL—DEFENDANT— RESPONDENT, 


“Agra. Tenancy Act (III of.1926), 8:78 (4), 81 (5)— - 


Civil . Procedure Code (Act V of. 1908), O. II, r..2— 
Suit for arrears of rent—Omission to claim arrears 
for -some years—Subsequent application under s. 81— 
:0:, II; r:2, applicability -of—Suit under s.°81 (5), 
nature of. i 


After the-rent.for the years 1332, 1333 and 1334 
‘Falst'. had become overdue, a landlord’instituted a 
suit. for the-rent:for the year 1331 and-obtained-a 
decree... He again issued a notice under .s, 81-of the 
Agra Tenancy Act calling upon the tenant to pay 
the arrears ofrent for. the years 1332, 1333 and 
1334. The tenant pleaded that the claim was barred 
by O. II, r.-2, Oivil Procedure Code: | 

.Held, that O. II, r2, Civil Procedure Code was as 
mueh a barto the application.as . would have been 
the case if the landlord had brought an ordinary suit 
for arrears of rent. [p. 178, col. 2.7 
‘The suit referred to in s. 81(5)'of the Agra Ten- 
ancy. Act is a suit for. arrears of rent pure and simple 
and not a suit for ejectment.: [ibid.] : 
` Second „appeal from a decree of the 
Additional District Judge, Meerut, dated 
the 9th of. June, 1928. 

v Dr. M. L. Agarwala-for. the Appellant: 

Mr. U. S. Bajpai, ‘for the Respondent. 


JUDGMENT, —Tbis is an appeal from 
the judgment. and ; decree passed by the 
Additional. District Judge, Meerut in 
proceedings. under s., 81. of the Agra 
Tenancy Act III of 1926. © >. | - ; 
; Appellant is the zemindar of village 
Nagal in which the respondent is his tenant. 
The appellant issued a notice under s..81 of 
the: ; Tenancy Act - against the defendant 
calling upon him to pay arrears of rent 
for the years.1332, 1333 and Rabi 1334 Fasli. 
Notice. was, as usual, filed in the Court of 
the. Tahsildar with an application referred 
to in. that section praying for ejectment, of 
the tenant in . case arrears were not paid. 
The respondent contested that notice on the 


ground that the appellant's -claim to the. 


arrears of rent for the years mentioned above 
was barred by the provisions of O. II, 
T. 2, Civil Procedure Code, inasmuch, as 
the appellant had instituted, on the 23rd 
of April, 1927, a suit , for arrears of frent for 
Rabi 1331 Fasli. It should be mentioned 
that-the rent for the years 1332, 1333 and 
Rabi 1334 Fasli was overdue on. 23rd of 
| April, 1927, when the suit was instituted, 
It was, therefore, contended by the respond- 
ent that the present claim for.those yearsis 
. barred by O. II, r. 2, Civil Procedure Code, 
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‘Both the lower Courts thavé given‘effect to 
this plea and -the plaintiff bas. preferred 
-the present second appeal. LANA 
The only question argued before.:me has 
reference to the respondent's . plea that-the 
-appellant's claim: to : arrears of-rent- for 
1332, 1333 and Rabi 1334 Fasli is barred: by 
-O. TI, r. 2, Civil Procedure -Code.. ‘Seetion 
8lof the Agra Tenancy «Act :IIT-of:.1926 
:éntitles a land-holder . to apply. to. ‘the - 
Tahsildar for the issue. of a notice to:his 
tenant, not being a permanent tenure-holder 
or.a fixed rate tenant, for payment of arrears 
of rent and for his ‘ejectment- in case’ of 
default. It.is, however, open to a tenant 
-on. whom such notice is served-to contest 
the claim, in which case “the application 
for issue of notice shall be deemed to be:a 
suit for arrears. of rent on payment of the 
proper Oourt-fee.” “If the arrear claimed 
does not exceed Rs. 200, the Tahsildar shall, 
-subject to the provisions of s: 78 (4), decide 
.the suit; if the arrear claimed - excéeds 
Rs; 200, the Tahsildar shall .forward:the 
-suit to the Court of the Assistant Oollector 
in charge. of -the- Sub-Division who shall 
-decide it.” Í gi S TENE a 
It has been conceded before .me by the 
.learned . Counsel for the appellant. that if 
‘instead..of taking proceedings under: s,-'81 
the land-holder. had institued :an'ordinary 
.suit.for arrears of rent for. the: years: 1332, 
1333 and -Rabè 1334 Fasli, it- would have 
been barred by O. II;r..2, Givil: --Pro- 
cedure Oode, in consequence ofa suit:for 
arrears. of rent having been instituted on 
the 23rd of April, 1927,.and of ‘the rent-for 
the years now in ‘suit not ‘having : been 
claimed. The whole controversy is thus 
narrowed down to: the question ‘whether 
different considerations’ are applicable to 
the claim for arrears of rent made under s. 
81 of the Tenancy Act. hon 
Section 81 (5), the material part of which 
has been quoted by me above makes it elear 
that if the tenant contests the claim: of the 
lgnd-holder to arrears of rent the applica- 
‘tion becomes a plaint on. proper Court-fee 
being paid. It is not disputed before me 
‘that Court. fee was paid in the present casa, 
‘The application must, therefore, be deerned 
:to be the plaint of asuit for arrears of rent 
-for the years already mentioned. The pro- 
ceedings:under sg; 81 were by-operation of 


~ lew converted into a regular suit for arrears 


‘oi rent.‘ It. follows ‘that the: tenant -whọ 
should: be regarded as the defendant:in such 
suit is entitled to put forward: all’ pleas 
‘open to him:in a suit-for-arrears of rent 

Mee ce pi 


“ineluding-a plea in bar. .- 


i 
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< Order H, 2: (2) of the Civil Procedure 
. Oode provides as follows:— 
“Where a plaintiff omits to sue: in res- 
pect. of or intentionally relinquishes any 
‘portion of his claim he shall not afterwards 
‘sue in respect of the portions.so.omitted or 
‘relinquished.’ | 037 St 
“If the. land-holder- can: be said to -be 
suing. in-respect of the portion omitted in 
| -the previous suit, while he ie- prosecuting the 
. arrears of rent suit-into which: his- applica- 
‘tion is converted, there can be no doubt 
that-O.~II,.r. 2 of.the Code of. Civil 
: Procedure is as much a bar as would be the 
. case if he had brought: an ordinary suit for 
‘arrears of. rent. It cannot be contended 
that the land-holder is not suing for arrears 
of rent under s. 81 (5) when his application 
for notice-is “ deemed tobe a suit,” 

The learned Counsel'for the appellant has 
founded an argument:on the words “subject 
to the provisions of s. 78 (4) ” occurring’ in 
s. 81 (5). of the Tenancy Act. He argues 
that the decree to be passed in thé. suit for 
' arrears of rent contemplated by s.. 81 (5) is 

.@-decree directing the defendant to pay the 
rent and directing further, that he be eject- 
ed in default of payment of. rent. It is 
urged that the suit into which an applica- 
tion: under s. 81 is converted is not’a suit for 
arrears: of rent: pure and simple,. but also 
for. the relief of. ejectment.on: the: tenant 
failing to-pay:the-rent;. Reference has-also 
been made: to.s, 132‘of the same Act. [find 
nothing in that section: which, in any way, 
supports the contention put forward on be- 
half of the appellant. Section 7s provides that 
“no decree or order. for ejectment of a tenant 
shall be passed or enforced until any claim 
duly made: by. him.on account of improve- 
‘ments has-been’ investigated and: the Court 
had recorded a finding. as to: the amount 
of compensation if payable to the tenant on 
that. account.” An Assistant Collector. of 
„the: second class is: not. empowered to 
entertain. such: a claim and to recorda 
finding relating to it.. Sub-s.. 4of that 
section, therefore,, provides that “if. the 
Court to which a claim under sub-s. 1 is 
_ made, is the Court.of an Assistant Collector 
” of the second class; he shall forward:the 
proceedings: to the Assistant Collector -in 
charge of the Sub-Division who shall dispose 
of the case as if it had been. instituted 
“before himself,” a, A 
It is argued that a reference to 8; 78 (4) 
ine: 81:(5)is a-clear indication: that the 
guit- contemplated by the latter section is a 
suit-not-only for arrears of rent’ but-also for 
ejectment in the event. rent. ia: not paid, 
4 
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I do. not think. that: such reference: tos. 78 
(4).is necessarily. an: indication ofthat- fact. 
Section 79 entitles a land-holder to execute a 
decree for arrears of rent by the ejectment 
of-the tenant from the holding in respect of 
which the decree was passed. Section 80 pro- 
vides that “on receipt of an application 
under s. 79 the Court-shall: issue notice, to 
-the tenant; réquiring him to. pay the amount 
-into Court’ within ~fifteen. days ‘of’ the 
-8ervice of the - notice,. or to. show cause why . 
-he; should. not--be . ejected» from..his 
holding.” . Re ee nS, 
- Section.81 (5) isnot very happily drafted but 
‘T entertain-no doubt thatan ordinary decree 
for arrears of rent has’ to be passed. when 
the: application is:contestd by the tenant 
and the application “is thereupon. converted 
“into suit provided: it: is decided in favour 
rof the: Jand-holder.. If .the land-holder' is 
-desirous-of: executing such decree by eject- 
‘ing-the tenant; he: has.to’ take action under 
88. 79 and-80-of. the Act. The provision’ in 
8. 81 (5).that: “if.the: arrear claimed. does 
not exceed Rs. .200 the Tahsildar’ shall, 
subject to the provisions of s. 78 (4); decide 
the suit ” is suggestive of a contingency in 
which a tenant may claim compensation 
for improvément. In such: a case. the 
section. declares that “the: Assistant Col- 
lector, second class, is not to decide the 
suit.” Ifthe tenant declares in the initial 
stages-of.the suit that-he would claim com- 
pensation for improvements: the suit is to'be 
transferred to the*Sub-Divisional: Officer 
under s. 76 (4), otherwise the: Assistant 
Collector, second class, is to. proceed:to a 
decree in favour of the land-holder'if rent | 
is due, in which case no occasion will-arise 
for transfer of proceedings -under 8: 78 (4) 
until action is-taken under es: 79 and 80, 
For these reasons I'am clearly of opinion 
that the suit referred to in s, 81-(5) is a suit 
for. arrears of rent pure and simple and if 
the application of O.. IF, r. 2, ‘Oivil 
‘Procedure Oode, depends, in the’ present 
case, on the subsequent suit being regarded 
as one for arrears of rent, I: have no hesita- 
tion in holding that the suit out-of which 
the-present appeal: has-arisen, was a suit of 
that character. NB 
. But I'am of opinion that whatever may 
be the character of the subsequent suit 
O. II, r. 2- of the Code of- Civil Procedure 
will be applicable ifthe plaintiff is suing 
for arrearsof rent, though he may be 
entitled to the: additional relief of eject- 
ment in &- certain’ contingency. In such’ 
a case his claim to: arrears of rent’ will 
be barred- and - ejectment--proceedings- will 
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. be out-of question.. I. do: not=think.the whether the fact that the- defendants: have 


c 


: ig: correct,- 


`. ALLAHABAD HIGH COURT. 


bar created by O. LI, r. 2, Civil: Procedure - 
Uode, can'be got over if in the subsequent - 
suit additional reliefs are claimed by the: 
plaintiff or can be- granted’ by: the: Court. : 

For the foregoing reasons lam of opinion ` 
that the decree passed by the: Court below’ 


Tnis appeal is accordingly dismissed -with: . 
costs. f 


A. Appeal dismissed: 


` 
J 


now ceased to be tenants of the village, 
entitled the zemindar to-eject them from 
the houses which they cccupy: ; 
The village in question-is- an` ordinary 
Iadian:agricultural village. The ordinary 
position,- as I understand it, in‘ Indian 


- villages is this that-a zemindar generally 


grants sites for houses-in the abadi ofthe 
village’ to such persons as are useful to him 


“ from the point of “view of the village life, 
- The grant of sites in the abadi would 
‘ generally be-made to people” who were 


carrying- on agriculture. He’ would also 
grant sites-to people: who were useful to 


. the village from the: agricultural: point of 


Seconp O1vin APPE 1:1, No, 1499 or 1928. 
February 11, 1930. 
` Present:—Mr.: Justice Young. 
BHAGWAT PRASAD SHUKUL— 
PLAINTIFF—APPsLLsNT 
VETEUS g 
NABI MOHAMMAD AND orsERs— 
DREFENDANTS— RESPONDENTS. 
Abadi~Loss of agricultural holding—Zemindar's 
right to eject tenant from abadi— Presumption: ; 
There: ie- a legal-presumption “that: the occupier-af 


. any house in the abadi of. an agricultural village, 


occupies that house-as an appurtenance -to his-agri- - 


_ cultural holding and that, if he abandons or is 


ejected from the tenancy; unless there be some spe- 
cial custom tothe contrary, the: site reverts- to -tha 
zemindar; and the ‘tenant who ‘builds a house builds 


. it at-his own risk andhasto remove- the materials 


L 


£ 


and vacate the site. 


p. 179, col. 2.] 
Shohrat Singh v: 


hagru (1) and Ran. Harakh' v. 


- Ambika -Datt Ram (2), followed. 


Second a,- peal trum a decree of the Addi- - 
tional Subordinate Judge of Basti, dated 


the i9th April, 1926; confirming: that of - 


oe of- Basti, dated the 2nd of May, - 
1927, 

Mr. A. P. Pande, for the Appellant. 

. Mr: Wali Ullah, for the Respondents. - 

JUDGMENT.—This is a plaintiff's - 
appeal. The suit was brought by the 
plaintiff, who is the sole zemindar of village 
Imuilha, against the defendants praying that 
he may, eject-the defendants: from their 
houses with permission that they. could : 
remove the materials thereof. os 

It is admitted that the plaintiff is the 
zémindar and owner of the site of the housés 
in question. -The defendants occupied the 
site of ‘the houses and they also held - 
fairly large agricultural’ holdings in the 
village, and. in 1923, as-they had failed to 
psy rent for some considerable time, they ` 
were ejected -in proceedings: under s; 49 ` 


"of. the: old: Tenancy: ‘Act.,.The..question : (130 Jud. Cas, 782 13'A: L. 3.745. Tosi 
which --arises Jor: decigion-ino this: case<is ‘~-{2)48"Ind,-Cas; 420560; Lod: 642; 21 00.95%," 


- village would, of course, also | 
- have premises in‘ which: to live’ in the 
- abadi, and: the condition of the licence’ to 


‘ whom were’ Judges: highly: 


< view, suchas, carpenters’ and- smiths and 


Officials’ in: the 
require to 


persons: of that sort. 


live in the abadi would necessarily 


- be that the tenant did carry on- those par- 


ticular works for which he-was granted the. 
right to live in the abadi. It has’ been held 
by a Judge of; this- Court, and a very 
experienced Judge, in- the well known 
case of Shohrat Singh’ v. Jhagru (1) that 
there is a- legal- presumption that the 
occupier of any house in the abadi-of an 
agricultural village, occupies that’ house 
as an appurtenance to his: agricultural 
holding: and that, if he abandons or is 
ejected from the tenancy, unless there be 
some special custom -to the’ contrary, the 
site reverts to the zemindar, and the. tenant 
who builds a house builds it: at-his' own 
risk and hasto remove the materials and 
vacate the site. That decision was followed 
in Ram Harakh v, Ambike* Datt Ram: (2), 
The Judicial Commissioners’ in: that -case 
were. Mr. Lindsay and Mr. Daniels, both of 
experienced 
in: Indian village-life: and customs, and 
subsequently became: Judges of this High 


-Qourt.- ‘I'think,. therefore, that there can 


be no’ question- that it has been clearly 


-established- that if there isa’ zemindar and 


a tenant- of an agricultural’ village, who 
occupies house in the-abadi, there is a legal 
presumption that he holds the site asappur- - 


‘tenant to his tenancy and has no ‘right to 
“retain it againstthe wish of the landlord 


on ceasing to be a'tenant inthe village, 
Of course, like any- other’ presumption, 
this presumption: is open’ to, rebuttal. If 
may be, ae Mr. Justice Knox’ pointed out 


that there is some’ special-custom or con- 


i 


- tract, but the onus is on the defendants 
to establish such ‘special contract or custom. 
It is for him to rebut the presumption which 

` exists. The question in this case is have 
the defendants discharged the'onus which 

. ‘was upon them? In my view, they have not. 
` Itis to be-noted that -the learned Judge 
of the lower Appellate Court has not noted 
at:.all the question - of. this presumption. 
Apparently .his attention has not been 
drawn to the cases. which are- -the 
authorities upon this matter.. He deals, 

_ therefore, with the case in a manner rather 
‘different to that.in which I have dealt 
„with it.. I think it probable that if he had 
considered the question of presumption, 
he might have come to another conclusion. 

| Accepting all the findings of fact, .as 

found in the judgment of the lower Appel- 
late Oourt,:1 have come to the conclusion 
that’ there is 


eta} 


can hardly bé drawn from the fact, ashe 
- says, that “when Jahangir came to Imilha 
then he lived in his own house and that 
‘his father died in Imilha. Does it not 
‘follow from this tbat Jahangir’s father, 
Turab, had his own house in the village 
before. Jahangir came to. this village and 
* took to agriculture after the Mutiny ?” . The 
custome of families in this country being 
8 ‘they. are, the mere fact that Turab died 
“in Imilha. does not show that he died ina 
house separate from that. of Jahangir. In 
“fact the presumption would bethe other 
‘way about. But assuming that Turab 
“originally came to the. village primarily 
„to carry on the business. of. printing and 


‘dying, it does. not prove. conclusively that . 
shehad not.agricultural holdings as well, . 
‘and in fact the learned Judge finds in his . 


‘judgment that as early as 1860 a khatauni 
for that year shows that Jahangir, the son 


of Turab, .was a cultivator of some lands . 


„àn this village of four years standing. It 
is also to be noted that the village in which 
-the business of printing and dying is carri- 
edon ig not Imilha, but ‘Bahadurpur 
„and: that this family is the only family 
‘which prints cloth in village Imilha.. It 


‘pppears .to.me ‘from. this that the family . > 
‘of the defendants came to this villagein . 
order. to carry-on their business, not so : 


“much in their own village, but in.the 
‘village of ..Bahadurpur.. It, . therefore, 
Seems, to. me that, the zemindan.would not 


} 
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tbe likely. to grant a site- in the‘abadz to 
the. defendants’ ancesstors unless they 
did some service either for himself or ‘the 
‘village by cultivating land or by printing 
,. and dying cloth for -the zemindar and his 
family. It-is not enough for the defen- 
dants’ to say that they originally. were 
printers. They ought, in my view, to.go 
a step further-and show the terms upon 
which they were admitted to the village 
dhadi, because even if they were admitted 
on terms other than of being cultivators 
of agricultural land, if those terms were 
not carried out by them, they could still 
be ejected from the land. Apparently at 
the moment they are performing no service 
for the. zemindar, neither are they paying 
him any rent: In my view, the original 
contract must have provided either for rent 
or service. The onus of establishing such 
a contract is upon the defendants, If they 
have not-established?a contract, then they 
have not rebutted the presumption. The 
mere fact that they-are not paying any 
rent now or performing any service for 
|. the. zemindar, would raise. a presumption 
"that, whatever were the terms of the origi- 
‘.nal contract, they are not ‘now. carrying 
. them-out, and that-in itself would give 
-~ the zemindar the -right to eject them. ‘On 
‘the whole I‘ am -satisfied. that the decree 
” of the two lower Courts cannot: stand. ‘The 
appeal is.allowed. with costs and:theré will 
‘-beadecree-in favour of the plaintiff’ for 
the ejectment of: the -defendants: from 
“their houses, permission: being. -grant- 
edtothem to remove the materials of 
the housea within three months, 
-As this matter is a somewhat difficult 
and novel one and is of great importance, 
I allow the defendants to proceed by way 
of Letters Patent Appeal. 


A Appeal allowed. 


ALLAHABAD HIGH COURT. 
- Seconp Orvis Apewat No. 1174 oF 1927. 


_ . -February 5, 1930, _ : 
' Present :—Mr. Justice Sen and Mr. J ustice 


Niamatullah. 

Tun BENARES BANK, LIMITED— 

©  PLAINTLFF—APPELLANT 

versus 
RAM PRASAD AND oTHERS— 
DEFENDANTS— RESPONDENTS, 
` Limitation Act (IX of 1908), Sch. 1, Arts. 86,48, 

90; 95—Customer of Bank overdrawing money fraudu- 
|. dently: -in -conclusion with -clerk - of. BankSuits by 
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ther includes money—Art. 95, scope of.’ 

‘Money is “ ‘specific moveable property ” within the 
meaning of Art. 48 of the: First Schedule of -the 
Limitation : Act and where it has -been lost, 
acquired..by theft or dishonest misappropriation or 


conversion, or for compensation’ for wrongfully tak-. 


ing’ or detaining’the'same Art. 48 will apply. [p. 
182; col- 1.) 


. Rameshar Chaubey v. Mata Bhikh (1) and Ram. Lal, 


v. Ghulam Husain (2), followed. 


Agandh Mahto v. Khajah Aliulak (3) and Essoo 


Bhayaji v. The Steamship “Savitri” (4), not followed. 
_ - Mention of a’decree inthe first part of thelan- 
guage of Art. -95 does not, in any, way, detract 
an generality ofthe latter part thereof. [p. 

; col. 1. : 

; Chunder Nath Chowdhry v. Tirthanund Thakoor- 
(5), referred to. f 

Article 36 is a residuary Article and cannot apply if 
any, other Article is appropriate to the circumstances 
ofthe case [p. 181, col. 2.] 

Where the customer of a Bank in collusion with 
clerk. employed in the Bank, withdrew sums of 
mouey from the Bank in excess of what he could. 
lawfully withdraw and the Bank instituted a suit 
against the customer and the employee to recover 
the excess amounts withdrawn : 

Held, (1) that the suit was governed so far as.the 
claim: against, the clerk was concerned by Art; 90 
of Sch. 1 of the Limitation Act ; [p. 182, col. 1.] 

(2) that as regards the customer the Article ap- 
ie Gi was Art. 48or95 and not Art. 36. [p, 183, 
Col. . 

Second appeal from a decree of the Dis- 
trict Judge, Benares, dated the 16th of 
‘March, 1927, confirming that of the City. 
Munsif, dated the 16th.of December, 1926; 

Messrs. Damodur Das and Gobind Das, for 
the Appellant. 

Messrs. K. Verma, Kamoda Prasad and 
Ambika Prasad, for the Respondent. 

` SUDGMENT.—These two appeals arise 
out of two suits. brought by the Benares 
Bank, Limited, plaintiff-appellant, before 
the Munsif, Benares Qity, for recovery of 
certain sums of money. One of these suits 
was brought against (1) Ram Prasad, (2) 
Mahadeo Prasad and (3) Mahabali Prasad, 
the three defendants, on the allegations 
that, defendant- No: 3 had a savings bank 
account with the plaintiff's Bank, that there. 
was a collusion between him and Ram 
‘Prasad the clerk in charge of. the saving 
bank account and Mahadeo Prasad another 
employee of the Bank; and that though 
Mahabali Prasad had only Rs. 101-3-1 to his 
credit, not less then {Rs. 800 were drawn, 
Rs. 200 on the 23rd February, 1924, by 
Mahadeo Prasad on the authority of a letter 
alleged to have been written ‘by Mahabali 
Prasad, Rs. 200 on-the 3rd January, 1924, 
Rs..200..0n the 25th of January, 1924, and 
Rs. 200 on the 13th of February, 1924, by 
Mahabali Prasad himself knowing that;he 


had not enough money. tobis: credit: and 
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that Ram Prasad the clerk in -charge who , 
was in complicity with the other two allow-. 
ed the four sums to be drawn to the detri»: 
ment of the plaintiff. Ram Prasad was con-- 
victed of offences under ss. 403 and 447-A of 
the Indian Penal Oode on the 9th of July, 
1924, by the Sessions Judge, Benares. The - 
plaintiff claims Rs, 698-12-11 out-of the‘ 
Rs; 800 drawn in the manner already stated, 
being the amount-overdrawn in the account’ 
of Mahabali Prasad. 
Second Appeal No, 1174 has arisen out of? 
this suit. i NG 
The other suit which has given rise to the: 
connected Appeal No. 1175 of 1927 was 
brought against Ram. Prasad, Harshankar- 
Lal and Mahabali Prasad on similar allega-: 
tions. It relates to a sum of Rs, 300 drawn: 
by Mahabali Prasad on the authority ofa 


‘letter alleged to have been written by‘ 


Harshankar Lal another depositor in the 
savings bank account. -Ram’' Prasad is 
alleged to have allowed the withdrawal: 
of this sum with full knowledge that 
Harshankar Lal had no money to his credit 
in his account, : 

: If the allegations contained in the plaints. 
of the two suits- briefly stated above, are 
true, Ram Prasad the clerk in charge of the- 
savings bank accounts who has been since’ 
convicted of serious offences of forgery and’ 
falsification of accounts, was principally re- 
sponsible for the fraudulent transactions to. 
which the plaintiff's claims refer. - - - 

The only defence which, it is necessary to- 
take notice of at this stage is one of 'limita-' 
tion. Both these suits. were brought within: 
three years from the dates on which the 
sums claimed by the plaintiff-appellant 
were drawn. The defendants plead: that the 
period of limitation for the suits brought 
by..the plaintiff-appellant on-the allegations 
coatained in the plaints is two years. Both 
the lower Courts: have held that Art: 36 of 
Schedule I of the Indian Limitation Act, 
which provides a period- of- two years, is 
applicable ‘to the circumstances `of- these 
cases. The plaintiff Bank has. preferred 
these two appeals from the decrees of the 
lower Courts dismissing the two suits. 

A reference to the: terms of Art. 36 will 
make it -clear that it is a residuary Article 
providing-a period of -two years for suits 
“for compensation for any malfeasance, 
misfeasance, or nonfeasance independent of 
contract and not herein specially: provided 
for.” If, therefore, any other-Article is ap- 
propriate to the circumstances of the case; 
Art. 36 cannot apply.. The learned District 
Judge has arrived:at. the conclusion ‘that, 


5 
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this -is the '.proper-Article to be applied. 
The Articles -relied .on by the plaint- 
‘ iffappellant .before him and before us are 
Arts. 48,95-and 90. The learned District 
Judge was of opinion that Arts. 89 and 9U do 
not apply even as:against Ram Prasad, the 
. clerk in, charge,of the savings bank account, 
as, according to him, Ram.Prasad was not 
the sgent-cf the Bank. He has correctly 
defined the agent as one “ who is authorised 
to act for his principal”. But the learned 


Judge is-of opinion that as his duties were’ 


confined to preparing vouchere, checking 
the balance, -and reporting ior orders 
of his superior, the Assistant Manager, 
and as he had nothing to do with the 
actual delivery of the money he cannot be 
considered to be the agent of the Bank. 
Weare unable to agree with this view. It 


may be that the duty of making actual dis- - 


bursements was entrusted to other cficials, 
the clerk in charge through whom alone the 
money could.be withdrawn -and who alone 
could report to the official concerned, whe- 
ther a particular depositor desirous of with- 
drawing money had to his credit sumsin 
excess.of what he sought to withdraw. If 
he acted .within the scope of his own 
authority, which he had -to exercise in 
transactions of that kind: it cannot be dis- 
puted that he was the agent of the Bank 
to that extent and if he misconducted him- 
self in the exercise of that authority Art, 
90 of the Limitation Act, which provides a 
period of the three years for suit by “prin- 
cipals .against agents for neglect or mis- 
conduct” would be clearly applicable. 
` Article:90,; however, will not meet all the 
requirements of the case because the other 
defendants were not the agents of the 
plaintif. . : 
-Referring.to Article 48-of the Limitation 
Avt the learned District Judge has dealt 
with the cases of. Rameshar-Chaubey v. Mata 
Bhikh (1) and Ram Lal.v.. Ghulam Husain 
(2). .Both of -these cases are authority for 
the proposition -that money -is-“ specific 
‘moveable property ".within the meaning of 
Art..48 and that-where it has been lost, 
acquired by theft or dishonest misappro- 
priation or conversion, or for compensation 
‘for wrongfully taking ;or detaining -the 
same Art. -48 willapply.. It is true that in 
the second .0f. the - two cases referred to it 
was observed that “it may be open to argu- 
ment whether a suit for monėy could pro- 
perly, be considered to be a suit icr “specific 
moveable property but we-are bound by 
MH A, 341; A-W. N. (1883) 48. ; i 
(2) 29-A, 579; A.W. N. (1907) 181; LALL 3-671. . > 
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that decision”, ié, Rameshwar- Chau bevs- 
Mata’ “Bhikh (1); .In ‘the alternative’ the 
learned Judge held Art. 40 to:be applicable’ 
The learned District- Judge bas made no 
attempt to distinguish these “cases, and re- 
ferring to.the two cases decided by other 
High ‘Courts, .Agandh ‘Mahto.v. Khajah 
Aliulah (3) and E:soo Bhayajt v. The Steam- 
ship “Savitri” (4),-he observes as follows: 
—“With.all due deference to the . earlier 
Allahabad rulings I am of-opinion that the 
interpretation of the Oalcutta and.the Bom- 
bay Courts is the‘correct“one and I would, 
therefore; hold-that the present suit cannot 
fall under.Art. 48,”- eet nice re : 
Mention of “earlier cases” would indicate 
that in some later-case of this Court a differ- 
ent view has been taken. This; however, 
is not. correct, -nor hes..the ‘learned Judge 
said so. ` Itis not-proper for: Judge sub- 
ordinate: to` this Oourt-to disregard ‘its 
rulings which he .cannot distinguish from 
the circumstances.of the cases before him 
and to follow -contrary opinions expressed 
by other High Courts. Ram Lal-v. Ghulam 


- Husain (2) which .the learned Judge has 


himself quoted. must have made ‘it clear to 
him that a Bench of this Court considered 
itself bound by the pronouncement of 
another Bench which was responsible for 
deciding the earliest case on the subject, 
viz., Rameshwar .Chaube v. Mata. Bkikh (1). 
We have ourselves considered the. case last . 
mentioned as binding on us as recently as. 
the 13th of. January, 1930, in 8. A, No. 816 
of 1427 and consider ourselves to be bound 
by that view so long-as a larger Bench 
does not rule to the contrary. If, therefore; 
no other Article of the Limitation Act is 
applicable ‘and the choice lies between 
Arts 36 and 48 we cannot but hold that the 
case is governed by Art. 48 of-the Limitation 
Act, in so far as itis asuit “for compensa- 
tion for wrongfully taking or. detaining” 
specific moveable proper'y, 2. e., money. 

But we are clearly of opinion that Art; 95 
of the First Schedule of the Limitation Act 
is appropriate to the circumstances .of the 
present case. That Article provides-a period 
of three years for a suit “to set aside a 
decree -obtained by fraud,-or for other 
relief on the ground of fraud". The learned 
Judge has.brushed . aside this Article by a 
referencs to the case of .Chunder Nath 
Chowdhry v Tirthanund Thakoor (5). There 
is nothingin .that case which makes that 
Article inapplicable to the ease. before_us. It 

(3) 11 0. W.N. 862. ` 


(4) 11.B. 133,222 
{B30 504; 2:0L.R. 147. 
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was held that Art, 95 of the Limitation Act 
“has reference to cases where a party has 
been fraudulently induced to enter into 
some transaction, execute some deed, or do 
some other act and..desires to be relieved 
from the consequences”, The plaintiff's 
allegations clearly amount:to an averment 
- of fraud perpetrated by certain persons in 
collusion with its officiala whose duty it 
wasto bring it to the notice of the other 
officials of the Bank that the sums sought 
to be drawn by them exceeded the amount 
to the credit of the depositor concerned and 
who for his own ends concealed that 
information inducing the other - officials 
' of the Bank to part with the money which 
they would not have otherwise paid. The 
plaintiff seeks relief against those who were 
parties to the last fraud. This being so the 
dictum quoted above is applicable to the 
circumstances of the case before us and far 
from being an authority to the contrary, as 
the learned District Judge thought,. 
materially supports the plaintiff's case. 
Mention of a decree in the first part of the 
language of Art. 95 does not, inany way, 
detract from the generality of the latter part 
thereof. The article which follows (Art.-96) 
provides for relief on the ground of mistake 
just as Art. 95 provides for relief on the 
ground of fraud. . 
For the reasons stated above we hold that 
Art. 48, and in any case Art. 95 of the first 
Schedule of the Indian Limitation Act, both 
of which provide a period of three years, 
are applicable to the case before us and 
that Art. 36 which provides ashorter period 
of two years. is not‘applicable. The plaintiff- 
appellant having .breught the two suits 
which have been dismissed by the Courts 
below within three years were not barred 
by limitation. Accordingly we set aside the 
decrees of the Courts below and remand the 
two cases for disposal on the merits, Oosts 
incurred hitherto shall be costs in -the 
suits. < 


a - Appeal allowed. 4 
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‘ALLAHABAD HIGH COURT. 
Szoonp O1yrn APPBAL No. 1076. oF 1927. 
BG -February 7, 1930. - a 
Present:—Mr. Justice Sen and Mr. . ~ 
` Justice Niamatullah. f 
- Musammat WAHIDAN—DEFENDANT 
— APPELLANT 
versus l i 
“NASIR KHAN PLAINTIFF AND ANOTHER 
—DEFENDANTS— RESPONDENTS. : 
-Contract Act (IX of 1872), s. 2°(d)—Consideration 
—Sale by mother .to daughter-in-law for contemplated 
dower, validity of —Estoppel—Party obtaining. release 
from liability in return | for foregoing. clatm— Estop- 
pel, effect of, on substantive rights. : . 
In India a sale-deed executed by a mother in 
satisfaction of the contemplated dower ofher daughter 
in-law isnot void.for want of consideration. [p..184. 
ol Pia Muhamad Khan v. Husaini Begum (1) and 
Tweddle v. Atkinson (2), referred to. ee 
Where a person obtains‘a release from aliability 
upon the understanding of foregoing «a definite 
claim against a third.party, that person is esto ped, 
from asserting or enforcing the claim .to the detri- 
ment ofthat party. Therule of estoppel although’ 
primarily a rule of ‚evidence affecte ‘substantive. 
rights. [p..184, col.:2; p. 185,col. 1:] e 
Second appeal from a decree of 
the District Judge, Agra, dated. the 14th: 
April, 1927, confirming that of :the. 
Munsif, Agra, dated the 22nd of. November,: 
1926. es D et Pe 
‘Mr. T. A. K. Sherwani, for the Appellant.: 
Mr. Akhtar Husain. Khan for the Re- 
spondents. Kh. 


JUDGMENT.—The -suit which has: 
iven rise to this-appeal was originally 
instituted by -Musammat Munni; minor 
daughter of Nasir Khan through one 
Mashir Baksh, who claimed to -be the 
guardian and sarparast of the minor. The- 
claim related to a moiety sharein’ a house 
situate in Monella -Pann a in the city 
ra and to mesne profits. 
Ot a Munni -died on the 7th of 
September, 1926, and the suit was continued 
Nasir pam 4 í : 
house in dispute’ belonged to Musam- 
seat Wabidan defendant-appellant and’ 
Nawab Khan who is the pro forma re- 


1 


“ apondent is the husband ofthis lady. They 


havea son of the name of Farjd Khan 


` who is no party to this suit. 


ae BY ee as aa moe 
rae Dee ne 


SFF 


m e E E A 
eanu ee t ” 


On the 10th of March, 1923, Musammat 
Wahidan in contemplation and considera- 


‘tion of Musammat Munni’s marriage with 


her son Farid Khan: sold sn undivided 


< moiety of the house to Musammat Munni for 
“Rs. 500. Though no 


marriage had taken 
the amount of -dower appears to 


pa been settled “for-Re. 500; -A formal - 


have 
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deed.. was: êyecuted,--Which . was duly re- 
` gisfered. | or oo By 
Musammat Munni was married to Farid 
Khan on the 20th of March,.1923, __ 
THis marrisge proved a failure. Dissen- 
sions began. between: the married couple. 
On the 2nd of July, 1926, Musammat Munni 
brought a suit for. possession of her half 
share in the house.. About a month and 8 
half" later, a mutual divorce took . place 
between the husband: and. the wife. Two 
documents werelexecuted and registered with- 
due formality, one by. Musammat Munni 
and the other by Faird Khan. ‘These docu- 
ments. bear ..the-same date,: namely, the 
14th of.- -August,..1926. In the’ document: 
executed on behalf of Musammat Munni,- 
it was clearly stipulated that in. consider-’ 
ation of the divorce given by the husband;. 
Musammat Munni agrees to forego her 
right to dower and maintenance and ‘further 
agrees to withdraw the suit- which she had’ 
instituted against. Musammat Wahidan for- 
possession of a moiety ‘share of the house: 
The suit was accordingly with drawn. `- 
` Guriously enough, a second suit was in- 
stituted by' ‘her on thé 20th of August, 
1926, in which she claimed partition of 
this house and siso mesne profits. 
Musammat Munni was a minor at the 
date of the suit and she died ‘a: minor. 
She could not be-held responsible for the 
suit but the responsibility lay heavily 
with her guardian and we cannot avoid 
the conclusion that important facts have 
studiously been omitted from the plaint. 
It would have been fair and honest on the 
part of the plaintiff to state in the plaint 
the.terms and conditions under which 
Musammat Munni obtained her divorce, 
The suit was directed against Nawab 
Khan and his wife Musammat Wahidan 
of whom the latter only contested the 
suit. She denied that the plaintiff was 
the.owner of the property and contended 
that the sale-deed dated the 10th of March, 
1923,.was obtained from her fraudulently 
and was without consideration. There 
were also other pleas but we are not con- 
cerned with any in the present appeal. No 
issue was framed on the question of title, 
The: first Court decreed the claim on the 
finding that the sale-deed was duly executed 
- by Musammat Wahidan and that it was for 
consideration. The lower Appellate Court 
has affirmed the decision, 
No attempt has been made to challenge 


the findings of fact arrived at by the ` 


lower -Appellate Court and these findings 


` afe..no} open to. any criticism. It has; 
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been argued, hcwevar, that the execution of 
the sale-deed by the mother ‘in satisfaction 
of the contemplated dower of her daughter- ’ 
in-law beheld to be without consideration.’ 
This contention is opposed to tke principle | 
enunciated by the Privy Council in-Khwaja 
Muhammad, Khan v: Husaini Begam (1). The — 
Privy Council refused to apply the ruleof 

common law laid down in the case of ‘I'wed- 
dle v. Atkinson (2). Their Lordships laid 
stress upon: the fact that “in India and 
among communities circumstanced as the 
Muhammadans, among whom marriages 


are contracted for minors by parents and 


guardians, it might occasion serious in- 


justice if the common law doctrine was ap- ` ` 


plied to agreements of arrangements en- 
tered into in connection with such con- 
tracts’. Under s 2 cl. (d).-of the- 
Indian Contract Act it is clear -that con- 
sideration may move either from the pro- 
misee or any other person. ‘We are, there“ 
fore, of opinion that the sale-deed, dated 
the 10th of March, 1923, was supported by 
consideration and :passed an absolute title 
to the vendee. 

The crucial question, however, was whe- 
ther Musammat Munni was the owner of 
the property at the date ofthe suit. The 
defendant-appellant had impugned her title 
in the clearest terms. Noissue has been 
framed on this point and neither of the 
Courts below has recorded any finding as 
to plaintiff's ownership. From the facts: 
that we. have stated above it is abundantly’ 
clear that it was intended to be one of the 
articles of divorce between the parties that 
Musammat Munni must forego her claim to 
a moiety share in the house in dispute: 
That is the -identical share which is the 
subject of the present controversy. ‘On the 
eve ofthe divorce proceedings litigation 
between the parties: about this house was’ 
pending. Musammat Munniin consideration 
of procuring.a divorce from her husband 
agreed to. withdraw the suit. The -suit 
was withdrawn and divorce obtained. After 
obtaining her release from the matrimonial 
bondage Musammat Munni could not be per- 
mitted to institute a second suit against 
the same party upon the same cause of 
action. Where a person obtains a release 
from a liability upon the understanding 


: D 7 Ind. Oas. 237; 32 A. 410; 140. W. N. 865;7 
A, L. J. 871; (1910) M. W. N. 313; 8 M. L. T. 147; 12 
.J. 614; 371. 


(N. 5) 332; 4 L. T, 468; 9 W. R, 781; 121 E.R. 762; 
i 124 B. R. 610, ge matte eien, T62. 
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of-foregoing.:a definite claim against a 
third party, that person is estopped {rom 

-asserting or enforcing. the claim to the 
detriment ofthat party. The rule of ’ es- 
togpel although primarily a rule of evid- 
ence affects substantive rights. The legal 
effect of the document, dated the 14th of 
August, 1926, ig, that Musammat Munni has 
definitely precluded herself from asserting 
a title. to the house indispute, The result 
is that she had no title to claim a parti- 
tion of the house at the date of the suit. 
Her father, Nasir Khan, is bound..by this 
disability. . : 

In this aspect-of the case the plaintiff's: 
suit is bound to fail. The plea was not 
specifically raised inthe ground of appeal 
in this Court but we allowed this point to 
be argued because it cuts. at the root. of 
the plaintiff's claim. 

We allow the appeal and set: aside’ the 
deerees of the Courts below. For the 
reasons set-forth above, we make no order 
as to costa. 

Appeal allowed, 


4. 


ALLAHABAD HIGH COURT. 
Frest Orvik APerar No. 424 oF 1926. 
£ January 27, 1930. 
- Present:—Justice Sir Shah Mohammad 
Sulaiman, Kr., and Mr. Justice Kendall. 
Sheikh MUHAMMAD SIDDIQ AND OTHERE' 
—DEFENDANTS—APPELLANTS | 
$ Versus 
Sheikh MUHAMMAD NUH— PLAINTIFF 
: .— RESPONDENT. 

Transfer of Property Act(IV of 1882), ss. 55 (D (f), - 
(2)—Covenant for titleand quiet enjoyment—Sale by 
pardanashin lady— Absence of evidence toprove that 
deed was read over—Suit for damages for breach of 
covenant, maintainability of—Limitation for such 
suit—Article applicable—Limitation Act (IX of 1908), 
Sch. I, Arts. 62, 97, 116, 120—Suit on implied covenant 
—Art..116, applicability of--Starting point of limita- 
tion—Date of dispossession or date of decree—Measure- 
of damages--Value of property or proportionate 
amount of original price—Interest on damages pen- 
dent lite: and:.after deeree—Deeds—Pardanashins— 
Onus of proof—Hvidence Act. (I of 1872) s. 92— 
—Oral evidence to disprove agreement implied by law, 
admissibility of. 


Ina suit to enforce the terms of a document’executed. 
by a pardanashin lady against the latter: the’ initial 
burden is upon the plaintiff to prove that the deed was 
read over, explained to,and understood by the 
lady [p. 187, col. 2J- __ 

Sajjad Husain v. Abid- Husain Khan-(1),. referred: 


9, 5 - 
But inthe case of 9 sale, eyen, if the: -vendorisa - 


z 
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pardanashin lady, there is an implied covenant of 
title and quiət enjoyment under -s.'na of the ‘Transfer of 
Property Act ‘and a. suit for damages is maintainable 
against the vendor irrespective of whether she knew 
that there was such an implied term or not. ip. 187, 
col. 2; p. 183, col. 1.] : , 

Where possession has been delivered to 
the'vendee the starting point of ‘limitation fora suit 
for damages for breachof the:covenant fortitle and 
quiet enjoyment is the date on which the vendee is dis- 
possessed. [p..190, cols. 1 & 2.] 

Subbaraya Reddiar v Rajagopala Reddiar (15), 
Hariharamangalath Kizhoor Variyath Sankara: Vari- 
yar v. Thaiparambil Kalathil Ummar (16), Mahomed 
Ali Sheriff v. Budheraju Venkatapathi Raju: (17) 
sad Ram Chandar Singh v.Tahfa Bharti (1s), fol-` 
lowed. ° $ 

The measure of damages in'such cases is.the ` mar- 
ket value ofthe property of which the vendee is dis- 
possessed, at the time when if goes out of his posgea-. 
Bion, and nòt a proportionate amount ofthe price 
originally paid. [p. 190, col.2; p. 191, col. 1.) K 

Jai Kishen Das v. Arya Priti Nidhi Sabha (19), fol- 
lowed. . : : 

Evidence to prove that there was an oral agree- 
Ment contrary to the implied agreement. under 
s.550f the Transfer of Property Act is not ad- 
missible. [p.188, col. 1.] ` : | a 

A suit for damages for breach ofthe implied ` cove- 
nant for title and quist enjoyment recognised by 555 
of the- Transfer of Property Act is governed,in the 
case ofa registered deed of sale, by Arb. 116 of Sch. 
I of the’ Limitation Act and not by Art. 62 or 97. 

ibid. 

| EN Kamat v. Hanuman Mandir (2)- and 
Hukum Chand Boid v. Pirthichand Lal Chowdhury 
(3), distinguished. ` Wr 

Hanwant Rai v. Chandi Prasad (6) and Arunachala 
Aiyar v. Ramasami'Aiyar (9) and other cases, followed. 

lf a Statute lays down that a certain covenant should 
necessarily be implied ina certain. contract-and that 
contract itself is in writing i registered, Art. 116 would 
be applicable.: |p. 189, col. 1.] ; 

Ina suit for such' damages the plaintif is:not entitled 
to any interest pendente lite! on the amount of damag- 
esawarded but a reasonable rateof interest may be 
allowedfrom the dateof the decree. [p. 191, col. 2.) 

First appesl from a decree of the Sub- 
ordinate Judge, Allahabad, dated the 29th 
May, 1926. i l SS 

Messrs, B. E. O'Conor,`P. L, Banerji and 
S. Majid Ali, for the Appellants. l 

Dr, K. N. Katju and Messrs. U.S. Baj- 


pat and S. P. Sinha, for the Respondent. 


JUDGMENT.—This is a defendants’ 
appeal arising out of a suit for. damages on 
the ground of breach of a covenant for title 
and quiet enjoyment. It is now an admitted 
fact that four annas share was in the pos- 
session of Musammat Badam Kunwar which 
had been originally acquired by her deceas- 
ed- husband, Ajodhia -Prasad. On the 
17th of February, 1877, she along with her 
husband's brother and nephew and her own 
daughters executed a sale-deed of this 
share in favour of Abdul Majid‘in the name 
of- his wife, Musammat Wahid-un-nisa 
(page 23). She asserted:.in the deed that 
she: was the absolute owner of the-prop- 
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‘erty and-had full power to ‘transferit, and 
: this-assertion was. accepted. by. the other 
-zexecutants.- There was also a recital in this 
, document that a-sum of Rs. 5,000, -which 
“was.the sale consideration, had been requir- 
zed by her fcr various -necessities.. It-is.an 
admitted fact that:Abdul Majid had owned 
-the-remaining-‘twelve annas ‘share -in the 
three -villages in dispute. “Thus after 1877 
“Abdul Majid became the sole owner of the 
‘entire villages. -On his death some dispute 
„aroge between his heirs which résulted in 
“a compromise -decree dated the 3lat of 


„January; 1890, (page 29). -Under-this-decree - 


. the: property: was divided among his various 
-heirs in this way that the whole estate was 
‘gplit- up into 80-‘sthams out - of- which 40 
_sthams-went to Wahid-un-nissa,..12-‘sihams 
to his daughter Hamid-un-niesa and. thé 
-remaining 28-sihams‘to four‘ladiés, Hikmat- 
‘un-nissa,- Niamat Bibi, Anis-un-nisa and 
‘Azmat-tn-niga, The widow. appears to have 
.got more than “her legal sbare, presumably 
‘on-account ‘of: her dower-debt: remaining 
‘outstanding. It is noteworthy that in this 
‘compromias decree.there was no réference 
‘tó the previous sale of 1877, nor to the fact 
that -Abdul Majid ‘had -acquired 4 -annas 
‘share ~from--a Hindu widow, -Musammat 
` Badam Kunwar: - =o ee 0 

` QOn-the:6th of. March, 1891, a -sale-deed 
` ywas executed by the four ladies -mentioned 
‘above of -their- 28 -sihams in favour of a 
stranger, Bishun Dat, for Rs..15,000. This 
covered the entire interest -which the four 
ladies had in three :villages. The deed -as 
it. stands contained: a clear covenant -for 
title as‘wéll-as quiet enjoyment, and prce- 
vided that if any part of the whole of the 
property sold wás claimed and found to be 
the property -of -any one .else, or if’ the 
vendee had to pay anything as costs-or 
damages on account of any suit by any one 
else; then in any and every case the vendors, 
their heirs and representatives and exe- 
cutors, jointly and -severally,-as well as 
their moveable and immoveable properties 
would be liable for the costs, damages and 
loss. So far as this deed went, it did not 
refer to the sale of 1877 and merely referred 
to -the compromise decree of 1890, which in 
itself had -contained no reference to that 
sale of 1877. The sale to Bishun Dat was 
pre-empted by ‘Musammat. Wahid-un-nissa, 


and her suit resulted in a decree for pre-- 


emption on the 30th of November, 1892. 

° Musammat Badam Kunwar appears to 
have remained alive fora very long time; 
and some years after her death a suit was 


instituted by Brij -Bihari -Lal -and others: 
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-clainiing to beher daughter's sons. This 
suit was decreed on the 29th of September, ' 
‘1921, by the first Court on a finding that 
‘Musammat Badam Kunwar had .a Hindu 
widow's interest in the property and had 
no authority to transfér it without legal 
necessity. -Musammat | Wahid-un-nissa’é 
representative appealed to the High Court; 
but the decree of the first Court was affirm- 
ed on the 16th of April, 1924. The posses- . 
sion of the property was finally delivered 
on the 23rd of August, 1924. There is the 
dakhalnama printed on page 101 which 
shows the delivery of possession with regard 
to a grove. 4 

The plaintiff, who is the son and sole 
heir of Musammat Wahid-un-nissa, claims 
damages on account of the loss of this pro- 
perty in consequence of the suit brought by 
the daughter's sons of Musammat Badam 
Kunwar. 

Various defences ‘were raised to this 
claim including the plea that the execut- 
ants, the four ladies, were pardanashin - 
ladies, and they had not executed the docu- 
ment efter-the same had been read over, 
explained to and understood by them. It 
was also urged that theclaim was barred by - 
limitation. The smountclaimed as damages 
was also disputed and so was the claim as 
regards interest. =e 

The learned Subordinate Judge has 
decreed-the claim in part -and has -allowed 
interest up to the time of the suit, but not 
thereafter. He has given the plaintiff half 
of the full costs. The defendants have pre- 
ferred an appeal from-his decree, and ‘the 
plaintiff has filed cross-objections. `“ 


The four issues which were -considered 
by ‘the Court below were (1) as to limita- 
tion, (2) as-to Badam Kunwar: being -the 
absolute -owner of the property, (3) -as 
regards the vendors‘having understood and. 
agréed to the.deed and (4) as to the amount, 
of damages. -On behalf of the appellants. 
thé question of Badam Kunwar's absolute. 
interest has not been raised -in ‘appeal; 
The-main question of fact which ‘has ‘been, ` 
argued is whether the ladies -understood - 
the covenant for title and quiet enjoyment: 
and whéther .the}same was binding upon 
theme Ss oe See Ce ee 
- There -was- a . clear plea- -raised in the 
written statement that the -deed had not: ` 
been-read over, explained to or- understood: 
by the ladies, on which ‘the Court’ framed: 
a -Specific:issue in the following words:— ` 

“Did the vendors understand and agree’ 
to ‘the‘indemnity Glausé-as ‘it stande ‘and 
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what would be-the vendors’ “liability -under 
8. 55, sub-cl,; (2)?" he 
‘But the plaintiff did -not- offer any- evi- 
dence on this point. He relied -mainly on 
` the admission by the defendants that -the 
sale transaction had been agreed to by the 
ladies, But when one of the defendants 
Musammat Niamat Bibi, who was also one 


of the original executants, was. being ex-` 


smined on commission, the cross-examina- 
tion was directed to eliciting from ‘her her 
knowledge of the -transaction. Muhammad 
Siddig, who was her relation and the scribe 
of -the sale deed of 1891, was also cross- 


examined on those lines. Although their. 


evidence does lend-support to the argument 
that Muhammad Siddiq was looking after 
the completion of the transaction, and -it 
was he himself who had got the document 
registered, it is difficult to infer from -this 
evidence that Muhammad Siddiq had been 
authorised by .all the four ladies to settle 
not only the terms of the contract but all 
the conditions and -covenants that were 
to be embodied in the sale-deed, and that 
he had been -appointed an authorised agent 
on-behalf of all these -ladies to bind them 
by-his agreement, even though they them- 


selves might not.be made fully aware of all’ 


those conditions. 

"In the next place, this-question-of author- 
ity was not suggested in the plaint and was 
certainly not the -subject-matter of -any 
issue that was framed for trial by the Court 
below. ‘In the absence of-the point “being 
in issue, it would be unjust and unfair to 


the other defendants.in-the case that they ` 


should be bound by statements made either 
by one of the defendants or a witness for 
them, The learned -Subordinate Judga 
seems inclined to go.a-step farther than, 


even the learned Advocate for the plaintiff, - 
has enunciated what he calls “a new 
principle for dealing with -a -transfer purt- . 


and 


porting to have been -made by ‘parda’ 


ladies, namely, that the-Oourt should see - 


to it that their relations who were ‘looking 


after their interest in a particular transac- ` 


tion, -were satisfied of the propriety of the 


terms purporting to have been agreed to ` 


by the ‘parda’ -ladies.” This ‘is a novel 
proposition which in face of the case-law as 


it stands cannot possibly be accepted. Nor - 


can we consider the case that- Muhammad 
Siddiq was an agent authorised on behalf 


of al] the ladies:to -enter- into-all-theterms - 
which ‘were to be entered into the sale-deed - 


so as to-bind them, even: though the deed 


was never..read.over.to the. ladies and never. 


understood -by-them,- . <- LRP 
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‘The ‘learned Advocate “for ‘the ‘plaintiff 
has to concede that there is no positive 
evidence to show that -the -sale-deed was 
actually read over to the ladies and ex- 
plained to them. On the other hand, there 


js definite evidence of Muhammad Siddiq’ 


and Nismat Bibi, even though it may pos-: 
sibly be untrue, to the effect that the deed’ 
was never read over to the-ladies, In the: 
present case there is this additional fact 
that the deed was not presented for regis- 
tration by the ‘executants themselves go’ 
that there is not -even -an endorsement by 
the Sub-Registrar thatthe document .was 
reed over or explained to them.’ Inthe 


absence of'such evidence, we are bound to- 


hold that the plaintiff has. failed to dis- 
cherge the initial burden -which lay upon ' 
him to.show that the'deed was read over, 
explained to, and understood by, the ladies 
80 as to bind them, 

-On this point thera are numerous ‘cases 
decided by their Lordships of the Privy 
Council which are binding upon us.’ We- 
may only refer to-the case of Sajjad Husain 
v. Abid ‘Husain Khan ‘(1), where previous- 
cases decided by their Lordships were 
referred to. The same principle has been’ 
re-afirmed in subsequent cases, althou gh it 
has been made clear that it is not always: 
absolutely necessary to prove that there- 
was also independent advice given.. - | 

- If, therefore, the plaintiff had merely to- 
depend on the specific covenant -entered ‘in: 
the sale-deed in order ‘to establish -his 
claim, there would have been considerable 
difficulty in allowing it. But -under g, ‘55 - 
of the Transfer of Property Act,-sub-cl, (2) 
the seller -ie deemed -to -contract -with the: 
buyer that the-interest which the seller 
professes to transfer to the buyer -subsists ' 
and that he has power to transfer the same. - 
This presumption is absolute -and in the 
absence of a-contract-to the contrary is: 
irrebuttable, Section 55, sub-ċl. (1) (A) also - 
enjoins upon the seller the-duty to giye, on - 
being so required, the buyer, or such person ` 
as he directs, such - possession: of, the- prop- 
erty as its nature admits, The defendants - 
admit that the ladies understood ‘that they - 
were selling the property to Bishun Dat. ` 
The law presumes that in the absence’ of 
any contract to the -contrary they did -give .- 
warranty of title and-it was their duty to 
put ‘the-vendee in -possession-of the prop-' 


>- 
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erty.: . In .spite-of what-Muhammad Siddiq 
has stated—and beis an interested person—- 
we hold that there, is no satisfactory proof 
that the ladies or any agent on their 
behalf entered into any contract contrary 
to-this presumption. Asa matter of fact 
Such an oral agreement would not be 
admissible in evidence, unless it were 
embodied -in. the deed itself (6. 92.0f the 
Evidence Act). 

The claim for recovary of damages is, 
therefore, undoubiediy maintainable, and 
the only question that- remains for con- 
sideration is one of limitation and that of. 
the amount of damages. 

It has not been disputed before us, that 
when Musammat «Wahid-un-nissa pre- 
empted the sale to Bishun Dat she stepped 
into the shoes of the vendees and assumed 
all his liabilities and became entitled to all. 
the benefit which he was entitled to; 
and that, therefore, the present plaintiff can 
enforce a.covenant for indemnity in the. 
same way as Bishun Dat himself would 
have.done. «Indeed, s. 55, sub-cl. (2) in 
itself provides that the "benefit: of ‘such 
contract; shall be annexed to and shall go 
with the interestof the transferee. and may 
be enforced by every person. in whom that 
interest is for the whole or any part there- 
of from time to time vested. 

The learned. Subordinate Judge has. 
thought- that the liability imposed by s. 55, 
sub-cl. (2) can be enforced only within three. 
years,- being governed- by Art. 62. or 
Art. $7 of the Limitation Act and that. 
in. that event would probably have been 
time-barred. We-are unable to agree with 
the view that Art. 116.is inapplicable. 

There has been some conflict of opinion 
on this point,.and learned Judges who have 
held Art. 116 to be inapplicable have relied. 
on the.cases of Hanuman Kamat v. Hanuman 
Mandur (2) and Hukam Chand Boid v. 
Prithichand Lal Chowdhury (3). But in 
none of these cases decided by their Lord- 
ships of the Privy Oouncil did this point 
arise.. Hanuman Kamat's case (2) was 
one in which the sale-deed containing 
the clause was of the year 1879 be- 
fore the Transfer of Property Act came 
- into. force. Their Lordships, therefore,. 
had not before them the consideration of 


the effect of s. 55, sub-cl. (2) of the Transfer . 


of Property Act, and that. case cannot be 


“(2) 19 0. 123; 18 I. A. 158; 6 Sar. P. O, J. 91 (P. O.) 
<(8)-50, Ind: ae 44; 460. 670; 17. AL J: 514; 36 
iY Ts N. .721; 21 Bom. L., R: 632 
a OE OWN ose. "30 OL., J. Tl- ULTI, 
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treated as an.authority. on-the legal effect. 
of that statutory provision. In the same- 
way Hukam- Chand'’s case (3) was. ‘one 
in which the-sale had not taken place. 
under .a private transfer, but it was- 
an involuntary sale for arrears of rent. 
under the Bengal Regulations. The suit. 


‘was one for. recovery: of the sale price. 


and not-for damages for breach of contract,- 
There being no registered document in the.. 
case, their Lordships had not to consider: 
the applicability of Art. 116 at all. Thus: 
both these cases are clearly distinguishable. , 
The learned Advocate for the defendants 
has relied on the case of-Janak Singh .v. 
Walidad Khan (4) but there too the effect.. 
of s. 55 (2) was not discussed in the judg: - 
ment and does not appear to have been press-: 
ed before the Banch. The question which 
we have to consider is whether by virtue of - 
this statutory provision a covenant for title 
cannot be read into the conveyance - 
itself. Janak Singh's case (4) was fol- 
lowed by this High Oourt in Kundan Lal 
v. Bisheshar Dayal (5). The learned J udges 
thought that the question for their consi- ` 
deration was concluded. by Janak Singh's. 
case (4) as well as. by Hanuman  Kamat's 


case (2) decided by their Lordships: 
of the Privy Council. We have already 
pointed out the distinction. The last 


mentioned case, namely, Kundan Lal. v. 

Bisheshar Dayal (5) was expressly dissented 

from bya Bench of this High Oourt in the. 
case of Hanwant Rai v. Chandi Prasad (6), 

The learned J udges; thought that they were. 
at liberty to accept the ruling in they case. 
of Mul Kunwar v, Chattar Singh (T) in. 
preference to that of .Kundan. Lil's. case 
(5). Although the case of Mul Kun-. 
war v. -Chattar Singh, (T) was not direct- . 
ly in point inasmuch as there wasan ex-, 
press covenant there and not.an implied 
covenant, there can be no doubt that the 
learned Judges in'Hanwant Rat's case 
(6). held that even in the case of. an 
implied covenant, if the contract is under 
a registered document, Art, 116 applies.. 
We are in perfect agreement with their 
view. 


As pointed out by them, s. 9:of the Indian 
Oontract Act implies the existence of a 
contract where its completion'by acceptance - 


(4) 30 Ind. Cas. 410; 13 A. L. J. 6 

(5) 103 Ind. Cas. 165; 25 A. L. J. Sil; 50 A. 95; A, I. 
R.1927 All. 734. 

(6) 119 Ind. Cas, 243; (1929)A. L. J. 433;- A. L'R. 
“19929 All. 293: Ind. Rul, (1929) AÌL-995; 51 A, 6515 


Las © -(7) 30 A. 402; A, W. N. (1908) 1853. $ AL. 5-480; 
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- is implied. -It may further be pointed out 
: that Art. 115 which is somewhat similar to 
.Art..116 and relates to unregistered contract 
‘refers to a contract whether it be express or 
implied. There is'no reason to suppose that 
the contract mentioned in Art. 116 may not 
-be implied and must always be in: express 
- words, It, therefore, follows thatif:a Statute 
lays:down that a certain covenant’ should 
-necessarily be implied in a certain contract 
‘and that contract itself is in writing; regis- 
--tered, Art. 116 would be applicable. The 
observations of their Lordships of the Privy 
Council. in the case of Tricomdas Cooverji 
Bhoja v. Gopinathji Thakur. (8), go to aug- 
gest that Art, 116 is-not a mere residuary 
: article, but is a special provision for regis- 
tered instruments. It seems to us that when 
.Such.a covenant is implied by law, it is to 
be.presumed to bea necessay accompani- 
. ment of the conditions of the sale and is, 
therefore, deemed to be embodied in the 
deed of conveyance. The Statute law has 
: B0 to say added such a. covenant toare- 
gistered conveyance unless there is an ex- 


press contract to the contrary. It would-be ' 


- Incorrect to hold that the covenant is pre- 
- sumed only with regard. to the contract o 
-“Bale and not to the deed of sale. l 
- There. is abundant authority in support 
of the view taken in the latest case of ‘this 
“Court and of the. other High Courts in 
: India. We may in this connection briefly 
- refer to the case of Aruanchala Aiyar -v. 
- Ramasami Aiyar, (9) and the case of Singa- 
“mani Pandithan v. Munibadra Nainar (10) 
and also to the Oalcutta case of Injad Ali-v. 
Mohini Chandra Adinkari, (i1) and: the 


Bombay cases of Multanmal Jayaram v. 


Budhumal Kevalehand (12) and Ganappa 
Putta Hedge v, Hammad Saiba (13), 
‘We may also pomt oùt 
is an analogous case of the Patna 
High Court in Nabin Chandra Gangili v. 
Munshi Mander (14) where the presumption 
arising under s. 108 of the Transfer of Prop- 


- (8) 89 Ind. Cas. 156;44 0.759 at p. 767;1 P.L. d. 
- 262; 15 A. L. J 217; 25 O. Lad. 2793.32 M. L. J.. 357; 
21M. L. T. 262; 21 0. W. N. 577;.(1917) M. W. N. - 363; 
"L. W. 654; 19 Bom. L, R. 450;44 1. A. 05 (P: 0.). . 

« (9) 25 Ind. Cas, 618; 38 M; 1174; 1 L, W, 849; 27 M. 
-~ L. J. 517; 16-M.:L. T. 397. 

(10)91 Ind. Cas 514;.A; I.R.1926 Mad.. 255; 49, M. 
L. J. 668; 22 L. W. 704 


(11) 80 Ind. Cas, 623; A. I. R. 1924 Cal. 148; 27°C. W. 
N. 1025 . 


- (12) 61 Ind, Cas. 70; 45 B: 955; 23 Bom. L. R. 325. 
-(13) 89 Ind, Oas. 59; 49 B.596;27 Bom. L. R. 637. 
ÀA. I. R. 1925 Bom. 440.. | O 
> (14) 101 Ind: Oasa: 707; A. 1. R, 1927 Pat, 248782, L, 
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erty“Act was given a similar effect.: Thus 
‘there ‘is a considerable preponderance of 
authority in favour of the view that even in 
cases of implied convenants if the contract 
- itself is registered, Art. 116 is applicable. 
' We see no good ground for making a de- 
parture from this abundance of authority, 
In the case of void documents, particular- 


. ly where the deed is not registered; it has 


-been held thata suit to recover the amount 
paid is governed by Art. 62: On the other 

“ hand, if the transfer was not void ab initio 
“but was voidable and the. consideration 
' fails subsequently, then in the absence of a 
registered document, Art. 97 would cover a 

: suit for recovery of the money for which the 
consideration failed. In the present case 
we-have a registered document 'and- have 

' applied Art. 116. Even if Art. 116 were not 
- applicable, the suit not being one for refund 
` of the price paid but for damages, forthe loss 
suffered, it may be a point worth consider- 
ing whether the ¢laim would be outside: 
“Art. 97,-and, therefore, within the residuary 
Art, 120. in either case we are clearly of 
opinion that the six years’ rule ‘of 
- limitation applies and not the three years’ 
rule, In this view-of the matter the-present 
suit was withtin six years of even the decree 
of the.first Court, under which the transfer 

was avoided. ' 
But even if Art. 97 of the Limitation Act 
were applicable, the next 'question that 
would arise for consideration would be as 
to the starting point of-limitation.‘ Under 
that Article three years run from the date 
of the failure of the consideration, 

The learned ‘Advocate for the plaintiff 
relies strongly on the case of Rukum Chand 
:Boid, v. Pirthichand Lal- Chowdhury (3) 
“and has urged that the starting point of 
limitation must be the date of the first 

“ Oourt's decree. The case before their, Lord- 
ships of the Privy ‘Council wasa peculiar 
ease. Olause 14 of Regulation VIII òf 1819 
iteelf provided that.an action would: lie for 
‘the reversal of the sale on ‘account of arrears 
of rent payable by a patni ‘talukdar,: and 
‘laid .down that the purchaser should be 
-made a- party to such a suit and upon’ 
decree passing for reversal of the'sale, the 
‘Court should be careful to indemnify him 
-against all loss, at the charge of the zemin- 
| dar,or, person at whose suit the sale might 
have been made. Such a suit- was- nota 

: guit-for recovery of actual possession, but 
` for reversal ‘of the ‘sale, and’a decrée -to 


' indemnify the aggrieved-party “had to.: be 


passed in the same suit, In their-judgment 
their -LordehipsVindicated, ‘There may: b e 
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circumstances in. which.a -failure to ‘get: or 
-Tetain-possession may justly be regarded-as 
“the time from. which limitation begins to 
-to run, but that-is not the case here,” Their 
Lordships pointed out that-the quality of 
‘possession acquired. by. the purchaser’ in 
that case excluded the idea that the 
starting point was to be- sought in a dis- 


-turbance.of possession.. This leading case. 


-has been considered: by the Madras High 


. Court in. several cases. We may refer to 


„the cases of Subbaraya Reddiarv. Rajagopala 
“Reddiar (15) and Hariharamangalath 
“Kizhoor. ,Variyath Sankara. Variyar 
“v.. Thaipariambil Kalathil- Ummar- (16) 
and also. Mahomed Alt Sheriff: v. 
| Budharaju- Venkatapathi: Raju: (17). The 
learned. Judges-of that-High Oourt have 
“come to the conclusion that the starting 
-point of limitation would-be the date of 
` dispossession where possession has been 
delivered. We may point out that this was 
„the view expressed in'an earlier case of this 
. High Court, Ram Chandar. Singh v. Tahfah 
: Bharti (18),. In the case of an- express 
-covenant for quiet enjoyment there can be 
“no doubt that, the covenant’ is broken when 


. possession is: disturbed.. But even! under 


| 8.55- there is not only a covenant for. -good 
‘title but also an obligation. to put the 
“vendeein possession of the property.. So 
.» long, as- the vendee’ actually remains in 
+ possession and.is in receipt of the profits, he 
„is getting some consideration for his money, 
“and it is difficult to say that the considera- 
(tion. has already totally failed,. merely 
` because a suit has been decreed against him. 
: In. England a distinction is drawn between a 
„mere covenant for title and a covenant for 
“enjoyment. In: India. the rights: and 
‘liabilities. of the. parties are governed. by 
“the Indian. Contract. Act and the -Transfer 
` of Property Act. Under s. 73 of the Contract 
__Act-the party, who suffers: bya breach of 
- contract, is entitled to receive compensation 
for, the loss or damage which. has- been 
“caused to him.. A mere apprehended breach 
‘of covenant of:title.may not entitle him toa 
“claim for damages when no loss has actually 
‘occurred;. unless, of- course, he could 
avoid the. whole contract itself, on. the 
-~ ground of fraud, misrepresentation~ or 
' mutual-mistake. It would also: be incon- 
. (15) 23 Ind. Cas. 570; 38 M. 887; -- (1914) -M7 W. N. 
“376; 15 M-L. T240 0. a < 
(16) 70 Ind. Cas. 787; 46 M. 40; (1922) M. W: N. 634; 
i 16 L; W. 634; 43 M, L. J. 721; A. L R. 1923.Mad. 46; 32 
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: venient to Hold that the: breach was com- 
< mitted from the. very start when: the sale- 
. deed was executed in 1891.. The: English 
< cases referred to by the:learned Oounsel for 
; the appellants are mostly. cases where there 
. was an absolute defect of title ab initio. . In 
. the present case the transfer wes only void- 
. able and not void, and-if acquiesced in by 
the- reversioner or not challenged by 
him, it would hold good; It.is also clear that 
so long as.the option to avoid was not exercis- . 
ed by the reversioner, the transfer. stood, 
. though it was liable to be defeated, The 
failure .of consideration was only discovered 
< when the claim was put:forward. on behalf 
- of the reversioner...In-the peculiar’ eircum- 
stances ‘surrounding a transfer by aHindu 
. lady who has a restricted power ofalienation, 
it would be inadvisable to import the con- 
siderations which affect the . English: Law 
_of immoveable: property. Following the 
case referred to abova, we would hold that 
_ the total failure of .consideration took place 
on: the 23rd of: August, 1924, when the 
.-plaintiff was actually dispossessed by the 
_Yeversionary heir, In the view.of the 
matter also the claim would be within time. 
‘The question that arises. for consider- 
ation is the measure of damages. . It is 
; urged on behalf of the appellants that 
_ the plaintiff is only entitled to a refund 
- of-the proportionate amount of the: original 
consideration, and not the: present market 
value of the property... On behalf of the 
plaintiff-respondent reliance is placed: on 
_ the case. of.J.ai Kishen: Das.y.. Arya: Pritt 
` Nidhi Sabha (19) in which certain earlier 
cases: have been: referred: to, which. lay 
down. that. the measure of damages is the 
. price-of the land at.the date of eviction.. 
, , As: the. suit. .is- really not. a-suit. for 
recovery of the original price, because the , 
| consideration’ did not fail from the very 
|" beginning,, but is for damagesfor the loss 
suffered. by the. plaintiff on account.of the 
. breach of the contract, the. measure :of 
damages should be the extent of the loss 
suffered by the plaintiff. The real loss to 
“him is the -loss:.of the property, that is to 
: say," its going:- out-of’ his - possession -in 
«1924; --In- order to ‘compensate him- fully 
-and pat bim in A position, ab. if he had 
suffered no loss whatever, one would have 
~¢0'deliverto him ‘another- property~ of the 
-same value..as that which he'has Jost.’ “It, 
‘‘théréfore, “follows that ‘the méasure of the 
“loss to him is the-market value of:the prop- 
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“erty at the time: when it- goes out-of Kis ~ half? of his=full: costa: We. think that it 


possession. It would be- both inequitable 


;. and unjust to base the amount of damages ' 


--On' the price paid in- 1891, for since that 
` year the situation has considerably changed. 
‘Qn “the-one- hand the plaintiff's pre- 
“‘ decessor parted with: her money and has 
‘not’ been: receiving any interest. On the 


“ other hand, the plaintiff has been in’ posses-. 


7 sion- of’ the property’ and receiving’ its 
- profits; but he might also have improved 


` the lands by further investments as well, 


` as by his labour, and the price of the land 
Has undoubtedly increased in consequence 


“of the general rise in prices-all round. If. 


; the plaintiff's predecessor had been given 
“Bome-'other land, to which the title was 
“not defective, that property’ also: would 

have risenin value to the same extent as 
“ the: property which he- has: now lost. In 


_ View of all these circumstances, we are of’ 


‘opinion that the: equitable .method would 
beto'uphold the decree'of the Court below, 
- under which: damages have been assessed 
at-the present market value,,. i 
“No serious objection can be taken to the 
“estimate of the valuation. 


“and, in our. opinion, that rate is not unfair. 


We may point out that there was at ‘ 


‘first a misapprehension in the mind of the 
“learned Advocate for the appellants when 
it was urged before- us: that the Oourt 
“below has given the plaintiffthe full value 


‘of 4 annas share in the three villages, and - 


‘not only the proportionate interest-of the 
‘four ladies in those-four annas, that is to 
say, 28/80-of 4 annas. 
of the share-mentioned in’ the schedule 
‘attached to the plaint and the value- of’ the 
property in the decree of Suit No. 885 of 
19:0, it is now: made clearthat there is-no 
‘such mistake. | f a 
`» The cross- objections raised three ‘points. 
The first is that the- Gourt below -should 
have:given to the plaintiff a decree for the 


‘Goats incurred ‘in' the Appellate.Court also, ` 


The learned. Subordinate Judge has 
thought that after. the -adjudication by the 
“first Court the, position was ‘rade -perfectly 


-clear-to the plaintiff, “and. when-hé took:the - 


matter up in appeal, he ‘took it there: at his 
-owntTiek... He: has ..aceordingly . disallowed 
the costs of the Appellate Oourt, -and -We 
do. not think that he was wrong in this 
respect. : 7 

The second ground is that the 


_ was entitled to hie full costs. The learned 


plaintif 


The learned - 
- Judge has taken‘ three: per cent. as the ~ 
` rate for capitalising the amount of profits, 


On an examination ‘ 


x Subordinate Judge has. given the plaintif 


would be fair to both pàrties to direct that 
they should receive and: pay costs‘ in pro- 
portion to success and failure in both 
Courts, e he 

The learned Subordinate Judge has not — 
` given- any pendente’ lite or future interest, 
As the cleim was one:for damages,. and the 
amount of the loss suffered by the plaintiff 
was adjudged at the time of the: judgment , 
by the Court, we think that no: further 
interest pendente lite should he allowed. 
But at the same time there seems to be no 
reason why the plaintiff should not have 
his ordinary interest at the Oourt rate of 
six per cent. per annum on the amount of 
the decree till payment. We accordingly 
dismiss the appeal: and allow the cross- 
: objection to this extent,. that we modify 
the decrea for the amount of damage 
decreed by- the Oourts below and direst 
that the same should carry future interest 
-at'the-rate of six per cent: per annum.. 

The parties would receive and . pay 
‘costs: in - proportion to. their success and 
failure.. - n a < ; 
Appeal dismissed, ` 


Eo 
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. ALLAHABAD HIGH COURT. 
- Frest OivıL.APPEaL FROM OrDRR No, 186 . 
. or 1928. i 
January 24, 1930. 
. Present:—Mr. Justice Mukerjiand | 
. > Mr. Justice- Bennet. i 
Musammat PHOOL.KUER.AND OTHERS —. 
ME. DEFANDANTS—ÅPPELLANTS. T 
BETSUS - 


. REWARI SINGH. AND 0THERS— . _-: 
PLAINTIFES— OPPOSITE PARTIRa,. | 
Transfer of Property. Act (IV of: 1882), s. 985 
‘Deposit of morigage “amount—Mortgagees’ minors— 
‘Duty of mortgagor to see’ that‘ proper’ guardian’ is 
appointed—Failure’ to do: so—Hight to: mesne:pra- 
ts. , KAN 
Where -the martgagees are minors and the mort- 
gagar deposits the mortgageamount in Court, he has 
‘to seethat a proper guardian’ is- appointed -for -tbe 
‘ minor- mortgagees. He-cannot claim mesne profits 
‘if notice.is not served by- ordinary. service on a 
person who-is capable of becoming.a guardian and 
-who agrees expressly or by implication to become a 
~‘uardian. [p. 192, col. 2.] si 
First appeal, from an` order: of:the Sub- 
ordinate:.Judge'of Budaun,- dated: the 2nd 
‘of August, 1928) Aki i a a ka 


192 
Mr, -Prem Mohan- Lal: Verma, for. the 
“Appellants.. ` 

Mr, Mushtaq Ahmad, for -the--Opposite 
: Parties, : 


JUDGMENT.—This is a first appeal by . 
_ ing the mother to act as. guardian ad litem 


‘the defendants:from an.order of remand by 


. the lower: Appellate. Gourt.. The plaintifis , 
sued for..redemption of a: usufructuary 


‘mortgage and mesne ‘profits and the Court 
-oÅ first instance decreed redemption 
- dismissed the suit for mesne profits. The 
lower Appellate Court has granted the claim 
. for mesne profits and remanded the case to 
.the Court of first instance for the determina- 
-tion of the amount, of damages payable to 


the plaintiffs; from Jaith 1925 to Jaith 1928. 


Jt was puinted. out by the learned Oounsel 
-for the appellants that in any case the 
-claim for: those. three.years, ' i.e., up to-Jaith 
' 1928, is in excess of the claim in the plaint, 


‘The plaint was filed on 25th May, 1927 and the i 


:claim.for mesne profite, therfore, would only 
bo pasip Jaith.1927 and not up. to :Jaith 
'1928. ; 

, Themain question before us is whether 
“ the plaintiff is entitled to mesne profits in 
view of the fact that when the plaintiff 
made his deposit under 8. 83 of the Trans- 
fer of Property Act, no formal order was 
passed appointing guardians for three 
minor defendants, The order-sheet shows 
that the plaintiff did: apply for the appoint- 
ment of guardians and notices were issued 
to the mothers of these minor defendants 
should 


to show cause why they 
. not ..be. appointed . guardians. | At the 
same time: that- that notice issued, 


another notice algo issued addressed to-the 
mothers as guardians under s. 83 of the 
Transfer of Property Act to withdraw the 
deposit and hand over - posséssion -` of the 
property. The notices on the mothers were 
not served and eventually the Court order- 
ed service by proclamation. The service by 
proclamation was made but no formal order 
was recorded appointing the mothers as 
guardians, | a 4 

-We consider that it is not correct to:order 
_ ‘Substituted, service on a .person to show 
. .canse..why they-should < not. be. appointed 
guardian. In fact, under a more recent 
‘rule of this. Court; if is now provided in 
“O0. XXXII, r. 4-4. (3) that refusal to accept 
-potice shall .be: presumed . to be. refusal to 
-act as guardian. Accordingly when sum- 
‘mons was returned unserved, the plaintiff 


< PHOOL- KUBR V, REWARY: SINGH, 


- Vakil of the Court to act.as guardian and 
, pay the necessary fees, 


but | 
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. We have been referred for respondents to 


_.Walian v. Banke Behary Pershad Singh AY) 


where there was no formal order eppoint- 


of her minor sons. But in that case,.the 
mother of the minor defendants. appeared 
throughout the proceedings and acted as 
their guardians. The case, therefore, is wide- 
ly different from the present case where the _- 
mothers did not’appear and did not act forthe 
appellants. -We are referred by appellants 
Counsel to various rulings among which we 
may mention the case of Bhura Mal v. Har 
Kishan-Das (2) where a notice was issued 
for appointment of guardians to a minor 
but there was no formal order. It was held 
that in default of a formal order ‘the 
minors were. entitled to get the decree set 
aside. A- similar rule was laid down in 
Hanuman Prasad v. Muhammad .Ishag 
(3) and Champi v. Tara ‘Chand (4)..In 
another set of rulings, Khunnu malv. 
Indarpal Singh (5) and Gakul Kaluwar 
v. Chander Sekhal (6) was held that a 
mortgagor to save the payment of interest 
after the deposit of morigage-money . in 
Court-has to see that a proper guardian. is 
appointed for minor mortgagees. We 
consider that the case of a claim for mesne 
profits should be governed by the same 
rules as the case of the saving of interest. 
Therefore we consider that “it is necessary 
for a proper guardian. to. be appointed, that 
is, for notice to be served not..by substitut- 
ed service, but by ordinary service on & 


„person who is capable of: becoming, .@ 


indication to become a guardian. ee 
Accordingly, we allow this appeal and we 
set aside the order of .remand of the lower 


guardian and who.agrees expressly or by 


„Appellate Gourt and we restore the decree of 


the Court of first instance. The defendants 
will receive costs in the.lower. Appellate 


Court and in this Court. 
Appeal allowed. ,- 


A. : 

(1) 30 O. 1021; 30 I. A. 182;.7 O. W. N.774; 5 Bom. 

L. K. 822; 8 Sar. P. O. J; 512 (P. O). j 
(2) 24.A. 383; A. W. N. (1902) 16. T 
(3)28 A. 137: A. W.N. (1905) 229; 2 A. L. 7.618, 


... (4). 82 Ind. Gas. 516; 22 A. L. J.665;, A.J, Ru 1984 


'AN..892; 46 A. 744; L. R.5 A. 502 Civ. ý 
(5) 71 Ind. Oas 278; 21 A. L:J,39; A. LR. 1943 

AÌ. 183; 45 A. 273. m 
(6) 96 Ind. Cas.:1;. 24-A. L. J.:169; A, I Rv 1926 All, 


. 665; 48:A. 611 


‘shotild have applied for. other persons to'be 


appointed guardian. | 
-It-is always open toa plaintiff.to ask:the 


Court to appoint an officer of.the Court ora 
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MADRAS HIGH COURT, 
Szcono OryrL Appears Nos. 77 & 78 or 1926. 

KA “September 2, 1y2y a 
Present: - Mr. Justice Sundaram Ohetty. 
. NIDAMARTHI VENKATARAMIAH 
| — APPELLANT h 
versus 

Tae INDIAN INDUSTRIAL BANK, LTD. 

: OALOUTTA—Rzgsponrevr. 
Company law—Application for shares~Directors 
. mentioned in prospectus, retiring: before allotment 

_ of shares—Applicant, right of, to withdraw. 

_ Where some of the Directorsof a Company men- 
tioned in the prospectusretire even before ‘allot- 
ment of shares, it is the duty of the Company to is- 
sue a new prospectus containing the new names and 
inform the applicants for shates of the change and 
the latter would then have the option of adhering to 
their offer or withdrawing it. Ifno such intimation 
is given of the change, the applicants are entitled to 
rescind the contract and claim refund of moneys paid. 


[p ~ 194, col. 1.) 


. Becondappeals against the decrees of the 
Court of the Subordinate Judge of - Rajah- 
mundry, in-Appeals-Suits Nos 195 and 196 
‘of 1924, (Appeal Saits: Nos. 164 and 165: of 
1924, District,Court, Godavary); against the 
decrees.of the Court of the Principal Dis- 
` trict Munsif, Rajahmundry, in Original 

Suits Nos: 270 and 269-of 1922, - > l 
. Mr. G; Lakshmanna, for the. Appellant.. . 


JUDGMENT,—These are connected 
appeals. -The plaintiff is the appellant in 
each appeal. The defendant-respondent is 
the Industrial Bank, Limited.;. but there is 
mo appearance for the Bank in both these 
appeals. The suits filed by the plaintiffs 
aré‘for the réfund of the’ moneys paid by 
‘them tothe defendant bank on account of 
-the shares which they agreed to: take in 
pursuance of an alluring prospectus issued 
by the Company. The plaintffs’ case is that 
the contract. between them and the defendant 
was vitiated by fraud and. misrepresente- 
-tion, that there. was no valid allotment of 
‘the shares and that they are entitled to 
“rescind the contract ‘and claim the refund 
.of the moneys with- interest at 6 per cent. 
-per annum. The learned District’ Munsif 
in & lucid and able judgment discussed the 
question at issue at great length and found 
thatthe plaintiffs. are entitled to a decree 
for refund of the moneys with interest. 
-The lower Appellate- Court reversed the 
decrees of the first Court; but on-a perusal 
of its judgment Iam constrained to observe 
that it. miesed the vital pointsin the case 
and proceeded.. to determine the issues on 
what seem to be somewhat irrelevant con- 
siderations, ‘ | 

The main contention urged on behalf of 
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the appellants is, that two of the Directors 
mentioned in the prospectus are said to 
have retired even before the allotment of 
‘shares, tbat the plaintiffs agreed to take the 
shares in the Company on the faith of the 
representations made in the prospectus 
which entitled them to believe that these 
two important gentlemen would continue 
to be the Directors in the usual course, and 
that, if the facts of their resignation had 
only been communicated to them,-. as ‘it 
ought to have been done, before the allot- 
ment of shares, they would have: rescinded 
the contract and claimed the refund of 
moneys sent by them. It is an: admitted’ 
fact that in these circumstances no notice 
of the resignation or retirement of these 
two Directors was given to the plaintiffs 
after the issue of the prospectus and before 
the actual allotment of shares. The: sup-. 
pression of this fact is alleged by:the plaint- 
iffs to be something which would amount 
to fraud in the eye of law, justifying them 
in going back on their offer and claiming a 
refund of the moneys, In the course of the 
correspondence. it is even admitted by 
the defendant Company in their letter 
dated 16th March, 1922 (Vide Ex. XX) 
that as regards the change in the Direct- 
orate before allotment the plaintiffs were 
certainly entitled to notice, but they set. up 
an acquiescence on the part of the plaint- ` 
iffs to justify their refusal to refand 
the amount.. On this question, there 
is the distinct .authority of 4 leading 
case reported in. In re Scottish’ Petroleum 
Co., Anderson's case (1). The fects in ‘that 
case appear to-be on all fours with the facts 
of the present case. in that case, a sub- 
.seriber for shares in a Company received a 
letter of allotment and at the same time a 
letter informing him that two of the four 
Directors named in the prospectus had-re- 
tired. On the very same day he wrote to 
the Company stating that he applied for 
sbares-on the faith of those two gentlemen 
being Directors and asked for the cancel- 
lation of the allotment and removal of his 
name from the register of share-holders., 
What the duty of the Company in such 
circumstances would be is clearly stated in 
‘the following passage in that judgment: 

“I do not think there was dishonesty when 
ithe prospectus was issued, because it was 
believed, that Mr. Gibson and Mr. Rose 
would act; but when the Company found 
that these gentlemen would not act, they 
“were bound to issue a new prospectus con. 

(1) (1881) 17 Ch. D. 373; 50 Le J. Ch. 269; 43 ly 
T. 723; 29 WR, 372, ae ee ce 


e 
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who had-applied-for shares, that before the 
allotment ‘was made other Directors had 
béen “appointed ;-and then it would be for 
the applicants for shares to say, under those 
circumstances, whether they would adhere 
to their offer or would: withdraw it, 

-The learned Judge in that 'case proceeded 
to say that the Directors ought to have said 
that they would give the applicants the 
option of withdrawing when the state of 
things.on the faith-of which they made the 
application no longer existed, Any persis- 
‘tence: on thé part of the Company in re: 

` fusing the option’ ot withdrawing would be 
an unjustifiable thing in the opinion of the 
learned: Judge. In the present case, what 
happened: is exactly as stated above, To 

, the same éffect is the decision reported 
inIn. re Companies Acts, 186240 1900, 
Re Kent County Gas Light -and Coke 
Co, (2). Under similar circumstances, 
‘it was held that the share-holders: were 
entitled fo rescind the contract follow- 
ing the observation in Lindley’s book on 
Company Law which is as follows: : 

“If an application for shares is made on 
‘the faith of.a statement’ which is true 
, when made but which is not true when 
the:shares* are allotted, the applicant may 

` refuse to’ take them.” In view of these 
clear principles: of law, it cannot be said 
that the plaintiffs are not entitled to rea 
sceind the contract and claim arefuud, It 
is a pity that the lower Appellate Court lost 
sight of these principles though they were 
adverted :to in the first Court's judgment. - 

The fact that subsequent to the formation 
of the Company after allotment of shares, 
there is every likelihood of a change in the 
_Directorate,:has no bearing on the present 
‘question, because until the allotment of the 
shares the plaintiffs have aright to with- 
.draw their ‘offer, if there should be any 
‘ breach in the terms of the contract published 
in the prospectus, On: this point alone, the 
plaintifis would be entitled to the relief 
, asked for by them, - 


Ib is unnecessary to consider the other 
question as regards the validity of the 
allotment of shares made by the defendant. 
If that allotment is found to be invalid or 

- ultra vires, that would only be another 
ground for giving a decision in plaintiffs’ 
‘favour. f | : 2 
in the result these second appeals are 
‘allowed and the decrees of the Court of 


(1907) 95,7. 756, 4 
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taining ‘other: hames,: and to ‘inform: those. 


ia ai 
first. instance are restored with costs, in 
‘all the Courts. : a 


PNV Appeals allowed, 


MADRAS HIGH COURT. ` ` 
Szconp OivIL APPEaL No, 176 0F 1927. . 
WA .. August 2, 1929, |. NA 
` Present:—Mr. Justice Venkatasubba Rao - 
- < and Mr: Justice Madhavan Nair, 
A.V. A, AUDINATHA AYYANGAR ~ 
as —PLAINTIFF—APPELLANT-. ~ t 
- 3 ~ Versus `- È i 
‘8.8. BHARATHI AND OTHBAS—DEFENDANTS 
~ >, ResPoNDENTS.. | 
` Mortgage—Priority—Suit by Ist mortgagee—Pur- 
‘chase in execution of decree’ by’ stranger—Suit by 
mortgagor against purchaser for declaration ‘of sale 
being. for his benefit—Mortgagor getting property. on 
“compromisé on payment of ‘money to purchaser— 
-Re-sale to another and payment by 2nd purchaser in 
discharge of amount. payable to Ist purehaser— 
-Puisne mortgagee, whether entitled to priority over 
2nd purchaser. 4 
If in execution of a decree for sale obtained in a 
suit instituted by the lst -mortgagee in-which not 
only the mortgagor: but also the 2nd mortgagee was 
a party, the property-is purchased by a stranger, it 
passes into his hands free from all the incumbrances 
and the 2nd mortgagee isentitled only- tothe sur- 
plus sale-proceeds after the claim of the Ist mort- 
gagee has been satisfied ; if, however, the mortgagor 
himself ultimately getsthe property by purchase, 
then it passes into his hands subject to the rights 
‘of the 2nd mortgagee, it being his duty agthe owner 


of the: estate to discharge the debt of the 2nd mort- - 


pige Ior which hs had pledged the estate. [p. 198, 
col. 2. . | we G 

In execution of a decree in a suit on-a prior 
mortgage to which the prior mortgagee wasa party, 
the properties were purchased by a stranger. The 
mortgagor -theteupon: sued the purchaser for a de- 
claration that the purchase was for his benefit and 
the suit was ultimately compromised, the mortgager 
getting the property and paying certain sums of 
money tothe purchaser. The mortgagor, to pay ‘up 
this amount, again sold the property to another per- 
son who found the money for paying the amount 
due tothe prior purchaser. In a suit by a puisne 
mor tenes: claiming priority over the 2nd purchaser's 
rights : 

Heid, that the mortgagor having acquired owner- 
ship over the properties, they became at once sub- 
ject to the rights of the 2nd. mortgagee in his hands 
and since the property was purchased by the mort- 
gagor for himself though ' with ‘money burrowed 
from the defendant the latter got the same titleas 
the mortgagor himself and “could not claim any 
preferential rightsover the second mortgagee. [p. 
200, col. 1.) oF te 


Appeal against a decree of the Court 
of the Subordinate Judge, Tuticorin, in 
‘Original Suit No. 27 of 1921, ; 

Mr. C. S. Venkatachariar for Mr. E, 
F Rangaswami Aiyangar, for the Appel- 
jani, Of! = i 


te 


vs 


>’ 


T24 1.0.1930- 
Messrs, ~T; M. -Ramaswami . Aiyar, S. 
Varadachariar and R. Krishnaswami 
` Aiyangar, for the Respondents. i 

(This appeal first came on for hearing. 
before Sir William Phillips, Kt, and 
Madhavan- Nair, JJ] - - 
$ < JUDGMENT. 

Phillips, J.—The plainotiff-appellant has 
brougat this suit upon & mortgage executed 
by defendants Nos.’ and 2 and this appeal 
relates only to the properties mentioned in 
plaint Sch, II in which the 16th defendant, 
the only contesting respondent is interest- 
ed. These properties were mortgaged in’ 
191] for Rs. 15,000 and again in 1913 for 
Rs.-9,000.. The plaintifi’s mortgage which, 
was executed in 1914, is the third mort- 
gage on the properties. The first mort- 
gagee brought a suit, O: S. No. 65 of 1916; 
and obtained a decree for sale. ` The- mort- 
gagee himeelf purchased the property in. 
1919 for Rs, 19,0U0 and odd and re-sold it to 
a Vakil, Mr. Bharathi, the 5th defendant. 
| in this suit, for Rs. 22,0u0, The Ist defend- 
ant then filed a suit, O. S. No. 38 of 1920, 
contending that the purchase by Mr. 
Bharathi was on his behalf. That suit was 
compromised on the .0ch of March, LY21,and 
it was decreed that the plaint properties 
should be handed over to the lst defendant 
on payment of Rs. 29,000 before the 13th of 
July, 1921. -On the llth of July the lst. 
defendant: entered into an agreement with. 
the 16th defendant to sell the’ properties. to 
him for Rs. 30,000, the considération being. 
paid ‘on the llth of July, in order that the 
ist defendant, might pay Rs. 29,000 into 
Court on the 13th and optain possession of. 
the-properties. In his plaint the plaintiff 
alleged that the purchase by Mr. Baarathi 
wasfor the benefis of the ist defendant, 
snd as the ist defendant the original mort- 
gagor was in possession of the mortgage’ 
property, that property was liable under 
the plaintiff's mortgage. It is now well 
settled law that when a mortgagor pays off 
a prior mortgage by purchase of ‘the ` pro- 
perty for himself, he cannot be heard to 
plead the prior mortgage as a shield against, 
the subsequent encumbrancer. 
decided in Ottery. Lord Vaux (1), a deci-. 
sion which was confirmed on appeal in. 
Otter v. Lord Vaux (z). That principle has 
been accepted in this country in Bhaju. 


; @ (1856)-69 E. R. 943; 2 K.- & J. 650; 106R,-R. 
2) (1856) 43 E. R, 1381; 6 De-G. M. & G. 638; 26 L. 
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This is- 
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eae = : Sap Tee JAN atts Te 
Chowdhury Y: Chuni: Lal Marwari (3), Ganga 
Sahai v. Tulsi Ram (4) and Raghunath Sahay 
Singh v. Lalji Singh. (5), -In Otter Y. Lord 
Vaux (2) the mortgagor purchased at a sale 
effected by the mortgagee; in pursuance of 
a power of sale given’ under’ his mortgage 


- but the question whether, had there been 


intermediate ‘purchasers of the -property 
before it came into the hands of the mort? 
gagor, the same principle would’ prevail 
was- lof undecided. The further question 
has now been decided: in this Court -in 
Manjappa Rot v. Krishnayyd (6); ;where-the 
principle was applied to a purchase by ‘the 
mortgagor, not direct’ from ‘the: hortgages 
or in execution of the mortgagee's ‘decree; 
but after the property had passed through 
other hands. The liability ` of the. mort- 
gagor to discharge subsequent: encum- 
brances out of the mortgage property “1s . 
put on two grounds in Otter y, Lord Vaut 
(2) any purchase of his property: from, the 
mortgagee must be deemed to be. payment 
in discharge of the ‘mortgage-debt --thus. 
freeing the property from the prior encum- , 
brance for the benefit of -the ‘subsequent 
mortgagee and (2) the mortgagor is “bound 
to fulfil his promise- to the subsequent ; 
mortgagee to re-pay. him his loan ‘on’ 
the security of the mortgage property “and 
this is a promise’ which will be enforced 
when possible. ‘The decision in Manjappa. | 
Rai'v: Krishnayya (6) is based upon s. 43- 
of the: ‘Tranester of Property Act.“ Mr., 
Varadachariar for the respondents, while, 
not disputing the correctness of’ the deci“ 
sion, contends thats. 43 of the Transfer of 
Property Act is not applicable, but that the 
decision must be based on the obligation 
of the mortgagor to discharge his promise 
to the subsequent mortgagee. If the cor“ 
rectness of the decision be admitted—and’ 
with all respect I- think thatit should 
then in ‘the present case‘it is not really 
material to hold that s. 43 of the Transfer of 
Property Act is applicable. The right to 
bring 8. 43 into play is based on a mis- 
representation by the person transferring 
immoveable property. Such misrepresen- 
tation is alleged in the present case in 
that the mortgage-deed to the plaintiff 
failed to recite the prior encumbrances, 
but I do not think it necessary to discues 
is question. ` 
as Subordinats Judge has ‘held that 
the i6th defendant is a bona fide’ purchase l 


-495 0. L, J.95; 11 0.. W. N, 284, 
: @ 95,4371; A, W, N. (1903) 75, ; 
(6)23 0.39 o a SERN 
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of. the property. without notice and that, 
by the payment of the consideration for the 


sale, he has acquired an equity which is- 


entitled. to priority. ovér the. plaintiff's. morte 
gage right. The 16th defendant's pur- 
chase in July 1421 was during the pendency 
of the present suit which was filed on the 


23rd of March; 1921; and in his written. 


statement, the 16th defendant does not 
plead.that he had no notice of this suit, 
although he pleads that heis a bona fide 
purchaser for value. That. he had also 
notice. of the prior litigation in respect. of 
this land is.clear from his agreement with 
the Ist defendant, Ex. & He cannot, there- 
fore, be treated as a bona’ fide purchaser 
without. notice of the plaintii’s claim. | 
The question that.really arises for con- 
sideration. is whether his payment of 
Rs. 30,000 for the. purpose of Rs. 29,000 
being paid into. Court in pursuance of the 
. fazinama decree, which ordered.delivery to 
the lst defendant on such payment, raises 
an equity in favour of the lender which 
has. priority over plaintiff's equity. It. is 
suggested, that this equity is. of the nature 
of subrogation.or of a salvage lien; but, in 
the circumstances, I do not.think that either 
of these equities. can be. established. Un- 
‘doubtedly, subrogation itself cannot be 
. pleaded, for there is no discharge of any 
peior one e- to which the payment. can 
be ascribed. Similarly, there can be no 
salvage lien, nor any lien under ss. 69 and 
70,of.the. Contract Act; for the 16th defend- 
ant. had no intérest in the property at- the 
time of payment, nor did he make the pay- 
ment, for the plaintiff against. whom his 
elaim for re-imbursement is now made; 
these two considerations are requisite in 
order to bring a person under ss. 69 and 70 
‘of the Gontract Act, as laid down in 
Veeraraghaya Aiyar v. Lakshmana Aiyar 
(1) and aleo.in. Umrat. Lal v. Rukmin Kuar 
(8). Mr. Varadachariar for respondents 
does not rely on salvage.lien but contends 
that. the principle embodied in it-and also 


in the doctrine. of subrogation can be ef- 


tended to a loan made for the purchase of 
property by the lender when the lender has 
necessity jor that money in order to effect 
the purchase. This extends, the principle 
very, far, for, while the principle has been 
recognized when there has 
prior obligation. on the borrower to’ dis- 
charge some. existing debt, that condition 
does not exist here. for the suggestion that 


„ (T) 18 Ind. Cas 247;.25-M. L. J, 312; 19M. L.T. 
(89) 35 Ind, Cas. 647; WALL. D953, 
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the lst.defendant was obliged to pay: this 
Rs. 29,000 in order to secure the property, 
cannot be sustained; it was entirely at his 


.own will and pleasure that any payment 


was made; if he wished to secure possession 
of the property he had to make the pay- 
ment, but if he failed to make the payment 
no one could’ compel him to dogo: The 
money was, therefore, lent by the 16th de- 
fendant for the purpose of a voluntary pay- 
ment by the Ist defendant. The mere fact. 
that the 16th defemdant took a sale-deed of 
the property which the lst defendant was; 
enabled to acquire by the loan cannot affect: 
the question nor give him any lien on the 
property. It may seem a case of hardship: 
that the 16th defendant's claim should be. 
postponed to the plaintiff's. mortgage lien;. 
but, when a person deals with property 
which is the subject-matter of a pending. 
suit, he always does so at his own risk. 
The plaintiff in his plaint claimed that. 
this property was subject to his mortgage 
on the ground that the. Ist. defendant was: 
really the owner- thereof, the purchase by 
Mr. Bharathi having been made. for his 
benefit. The benami nature of the transac-. 
tion has-not been proved in this. suit and. 
was given up by the defendant in O. Ñ: 
No. 38 of, 1920 when that suit was com- 
promised. Under that compromise, howe 
ever, which took place. a few days: before 
the plaintiff filed this. suit, the. defendant. 
bad an interest in-the property against 
which the plaintiff was. entitled to: proceed; 
but, when the defendant parted with the 
property, such property would not be liable 
in the hands of a third party for the plaint= 
iff's claim, which after the Court sale in 
execution can only be enforced against. the 
property in the mortgagor’s hands. The. 
sale to the 16th defendant did undoubtedly 
affect the plaintiff's interests in the suit. 
land and it is not now disputed that he 
would be entitled to a charge on the 
Rs. 1,000 received by the lst oefendant in 
excess of the amount paid by him into 
Court. The charge on money, in the hands. 
of a mortgagor can hardly be treated as: 
equivalent to a charge on immoveable prop-- 
erty for the same amount. Therefore, by. 
this transaction pendente lite, the plaintiff's. 
right was seriously affected and, therefore,,, 
the transaction would come under 8. 52. of. 
the Transfer of Property. Act. Whether 
the property vested in the lst defendant on 
the date. of the compromise decree subject 
to the payment of Rs. 29,000 or whether: 
it did not.vest.in him until’ the payment. 
of.Rs, 29,000, if-was open to the lat defends” 
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ant to pay the money and obtain the prop- 
erty. If he did so, the property became 
liable in toto for the plaintiff's mortgage. 
When, therefore, the lst defendant deposit- 
ed the money. in Court, and became the 
absolute owner of the property, the plaint- 
Ti's right to proceed against the property. 


- revived and. he is entitled to enforce it 


unless there is some equity in favour of 
the 16th-defendant which has priority over 
his claim, As Ihave pointed out, the 16th 
defendant lent money for a mere voluntary 
payment ‘by the lst defendant, by which 
both the lst defendant and the 16th defend- 
ant thought that they would be benefited, 
the 1st defendant to the extent of Rs. 1,000 
in cash and the 16th defendant by the 
possession of the property. There being no 
prior obligation to be discharged, no equity 
arises in favour of the 16th defendant. It 
is true that in Bhagwati Prasad v. Radha 
Kishen Sewak Pandey ($) the Privy Council 
held that the lender of money for the pur- 
chase of an estate was entitled to an equity, 
but in that case it was the intention of 


. all the parties that the property should be 


hypothecated for the loan, and it was held 
that in the circumstances an equity arose 
in favour of the lender. It is only upon 
the facts of that case that the judgment is 
based and the legal nature or origin of the 
equity is-not discussed. In.a similar case, 
this decision was followed. Subbammal v. 
Muthu Pathan (10). There .are no special 
circumstances in this case in any way 
analogous to those in -the above cases. 
The question of lis pendens was dealt with 
in a somewhat different form in Dino- 
bundhu Shaw Chowdhry v. Jogmaya Dasi 
(11), by the Privy Uouncil where the mean- 
ing of s. 276 of the Code of Civil Procedure 
was considered. It was there held that 
when a transaction affected property which 
had previously been attached, it could not 
be said that it interfered with the rights 
of the attaching creditor and was, there- 
fore, invalid. The property which on the 
date of attachment was subject to two 
mortgages was again mortgaged to a third 
party whose money was utilised for dis- 
charging the earlier mortgages. lt was 


“ held that the discharge of the prior mort- 


gages could not enure-to the benefit of the 
attaching creditor contrary to the in- 
tention of the parties to the subsequent 
mortgage. That case is, therefore, easily 


“(9)15 A. 304; 201. A. 108; 6 Sar. P. O. J. 7 (P. 0.) 

. (10) 13 M. L., J. 228, - 

(11) 29 O. 154; 29 T. A. 9; 6 O:.W. N. 209; 12 M. L. 
J..13; 4 Bom, L, R. 238; 8 Sar, P.-O, J. 217 (P, O3). 
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distinguishable from the present one even ` 
if the doctrine-of lis pendens be considered 
to be wholly analogous to the rule.govern- 
ing a transaction in respect of attached 
property. In these cirezmstauces, I think 
that the Subordinate Judge ‘was wrong in 
allowing the 16th defendant's loan to have 
priority over the plaintiff's mortgage right. 
The appeal must be allowed with costs 
throughout and the decree modified by 
making the plaint Sch. II properties liable 
for the plaintiff's mortgage. 

A memorandum of objections has.been fil- 
ed by respondents Nos. 4 to 7 (defendants 
Nos. 20 to 23). The 2nd defendant in his 
written statement had denied his ownership 
of one item in the plaint and on enquiry 
made by the plaintiff these defendants were 
added as parties on the understanding that 
they claimed this item of property. They. 
were served with notice of the suit and 
two of them appeared in Court. They took 
no further action and allowed the auit to 
proceed ex parte. They now come forward’ 
and ask for permission to file a number 
of documents in support of their claim. 
which in their absence has been found: 
against them. They ask ‘that. the case 
should be re-opened so far as: they are 
concernad, or they should be exonerated 
from the ‘suit, as it is not proper that the 
title of third persons should be investigated . 
in a mortgage suit. These are. consi- 
derations which should have been put for-’ 
ward in the lower Oourt and the only reason 
ofor not doing sois the allegation that these 
defendants were badly advised. It is not 
stated in the affidavit that they ever took - 
professional advice; but whether they did 
or not, this can hardly be sufficient ground - 
for giving them the: great indulgence asked 
for. Thay may, or they may not, have title 
to the property claimed ; but they certainly 
ought to have put forward that case in the 
lower Oourt and not waited until a decree 
had been passed against them, There is no - 
reason for treating these parties with spe- - 
cial indulgence and consequently ‘we -can- 
not re-open this case. The Memorandum of 
Objections must be dismissed with costs of 
_the plaintiff. 

Madkavan Nair, J.—The question - 
for decision in this appeal is whether the 
mortgage executed by the lst defendant in 
favour of the plaintifi-appellant is entitled 
to priority over the sale-deed executed by 
him in favour of the 16th defendant in so 
faras the mortgage deals with the pro- 
perties covered by the sale-deed. $ 

The facts necessary for deciding this 
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“ duestienmby :be.~ summarised as follows; 
The: properties “had been mortgaged. by the 
lst defendant to one Samu Iyer of. Kallada- 
kurichi. Afterwards’ he mortgaged these 
and dther.properties to the plaintiff under 
Ex,.A on 25th August, 1914. This was the 
third mortgage ‘over the’ properties. The 
‘heirs of Samu Iyer sued on the ‘prior, i.e, 
thelst mortgage in O.8. No. 65 of 1916, 
and obtained a decree for sale, The pre- 
‘sent. plaintiff. as. puisne-mortgagee had 
, been impleaded as the 5th defendant in 
 that:suit... In execution ‘of the decree, the. 
decree-holders themselves purchased . the 
properties, and obtained delivery of posses- 
sion. Subsequently they sold theproperties 
to one Bharathi, the 5th defendant -in the 
present suit. 
tuted O.'S. No, 38 of 1920 against Bharathi 
in which he alleged that the properties had 
| been purchased for:his own benefit and that 
Bharathi:was.entited only to be. paid- back 
the .purchase-money with interest. Bhara- 
thi contended that the purchase was made 


` for himself and that the let defendant had“ 


no right to the properties. . Eventually the 
suit.was compromised, it being agreed (see 
' Ex 5).that.the let defendant. should take 
over the properties: on depositing in Court 
Rs. 29,000 to the credit of Bharathi within 
the 13thiJuly, 1921. As the lst defendant‘had 


| no money with him for making the deposit,- 


he entered into an agreement with the 16th 


defendant, a ‘Nattukottai Chetty (see Ex. 8, 


dated 11th July, :1921) by which the. 16th 
defendant undertook to give him Rs. 30,000 


fendant undertook to sell-him the prop: 
erties in question. In accordance with 
this contract, the: 16th defendant supplied 
the.amount and it was deposited in Court 
by the Ist defendant: on the due date. On 
the 14th of July, 1920, that is on the next 
day, the lst defendant executed the sale-deed 
of these properties, Ex. Y, to the 16th de- 
' fendant, “In'the meanwhile, -the plaintiff 
instituted the present suit and contended 
that though the sale: in execution of the 
decree in O. 8. No. 65 of 1916° extinguished 
his mortgage over the properties sold, in 
equity it should ba deemed to have . become 
re-attached to those properties. when the Ist 
defendant became entitled to them once 
again by reason of the compromise decree 
in O. 8.'No.:38 of 1920 and that, therefore, 
the 16th defendant can have tights against 


these properties only after : his. claims: as a: 


mortgagee are satisfied: The 16th-defendant 
the . contesting respondent—resisted this 
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The. 1st defendant then insti-: 


` here that the learned Counsel 
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‘claim on the:ground that as it was admit- 
tedly his money that enabled the Ist de- 
-fendant to purchase the properties, his 
rights as purchaser of the properties should 
have priority over the lst defendant's rights. 
‘The learned Subordinate Judge recoge 
‘nised the equity’ claimed “by ‘the 
‘plaintiff,. but in the circumstances of 
‘the case, he thought that under the 2nd 
paragraph of 8.43 of the Transfer ‘of Pro- 
perty Act, the 16th defendant's claims over 
the properties should be considered -to be 
superior to those of the ‘plaintiff, After 
referring to s. 43 he formulated his conclu- 
sion thus: “It is quite clear that the loth 
defendant is a bona fide purchaser for value 
without notice of the plaintiff's equity. The 
equity in favour of the plaintiff: arose ‘only 
when the property re-vested in the lst de- 
fendant.; the 16th defendant had; -by “that 
time, secured an-equity’ by reason of his 
having advanced ‘Rs. 30,000: towards the 

~contract-for sale. Undersuch circumstances, 
I am inclined to hold that plaintiff- cannot 
claim to have any equity ‘superior to: that 
of the 16th defendant.” It may. be stated 

for the. re- 
spondent does not rely ons. 43 of the Trans- 
fer of Property Act in support of his case. - 

On behalf of the appellant his learned 

Counsel -has pressed . before us the argu- 

ments which he urged before’ the lower 

Court and has sought to support them: by 

the principles deducible from the decision: 

in Otter v. Lord Vaux (2), The law-is well=- 


o settled thatif in execution of a decree fof 
for. making the deposit in Oourt as per terms 


of the compromise decree and the Ist de-: 


sale obtained in a suit instituted ‘by the Ist 
mortgagee in which not only the mortgagor 
but'also the 2nd mortgagee was à party, the 
property. is purchased by a stranger; it 
passes into his hands free from alltheincum- 
brances and the 2nd mortgagee is entitled 
only to the surplus sale-proceeds after the 
claim of the lst mortgagee has been satisfi- 
ed; if, however, the mortgagor himself pur- 
chases the property, then it passes into his 
hands subject to the rights of the 2nd mort- 
gagee, it being his duty as the owner of 
the estate to discharge the-debt of the 2nd 
mortgagee for which he had pledged the 
estate. This right which exists in favour’ . 


of the 2nd mortgagee has been recognised `` 


in the decision in Otter v. Lord Vaux (2). 
In that case the mortgagor having made two 
successive mortgages of his estate 
to two different persons purchased the 
estate from the. lst mortgagee selling. under 
& power of såle contained in: his mortgage, 
As alarge portion .’ of - the. purchase-money 
had béen. borrowed -by'the ‘mortgagor: from“ 
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his-sister, after the purchase he executed , 
in her favour a bond which she accepted. It . 
was held that the mortgagor cannot by this . 
purchase defeat the title-of the znd mort: 
, gagee and it was stated in the judgment - 
that since the proparty was purchased by 
the mortgagor outright for himself though 
with money borrowed from his sister, she 
takea the same title as he takes and. cannot 
claim any preferential rights to the. property. 
over the 2nd mortgagee. This case has 
been followed in various decisions of . the- 
Indian Courts [See Bhaju Chowdhury v.- 
Chuni Lal Marwari (3), Ganga Sahai v.Tulsi | 
Ram (4) and Raghunath Sahay Singh vV., 
Lalji Singh (5) ] Butit is argued on behalf. 
of the respondent that it should not be, 
applied to the present case having regard- 
to certain special circumstances. It is con-. 
tended that in the present case- the proper- 
fies before they were purchased by the 
mortgagor had been sold to a stranger from- 
whom it was that he had purchased them, 
that this would make a difference with re-, 
gard to his rights and that with regard to, 
the competing rights over the properties of 
the .2nd mortgagee and the person -who 
lends the money to the mortgagor to make 
‘hig purchase, it should be held that the 
latter's claim to the properties are superior. 
to those of the former. It seems to me, as’ 
I shall show presently, that there is no sub- 
stance in this contention. < aa 
. The question whether the charge in favour, 
of the 2nd mortgagee would or would not 
revive in the hands of the mortgegor when. 
thé. property comes into his hands by pur- 
chase “from a stranger who had purchased 
under the power of sale” was no doubt lett 
open in Otter v. Lord Vaux (2), but I think, 
the reasoning in the judgment would apply 
equally to the case of a mortgagor purchas-, 
-ing the property froma stranger: and in 
such a case also the 2nd mortgagee would. 
be entitled to proceed against the property 
in the handsof the mortgagor. The princi- 
ple of the decision is contained in the . fol-. 
lowing passage in the judgment of the 
Lord Chancellor: . ‘‘ The case is, therefore, 
to all intents and purposes that of a mort- 
gagor liable. to psy a sum of money to his 
first incumbrancer paying it and getting a ` 
transfer ; but that transfer is: something 
which “upon general principle he cannot 
set up against a creditor claiming by a 
title subsequent to that of the-parscn whose 
charge he has- sọ paid off; hẹ pays it off. 
for the benefit of the inheritance; . and all 
persons who are entitled. to any-portion ‘of 
the inheritance under him-are also entitled, 
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to the benefit of his having liquidated 4. 
demand prior to their title.”:. If the morte. 
gagor is: to be considered as having paid & - 
sum of money. to the first mortgagee and got - 
back the estate for the benefit of the subse- , 
quent incumbrancers with whom he had. 
contracted debts giving the property as- 
security. for-money advanced by them, then. 
I cannot see how the fact that the property. 
has come into his hands by purchase from a. 
stranger can relieve him from thejobligation.. 
of meeting the just demands of the subse- 
quent incumbrancers to whom he has mort- 
gaged it. The same principle should ap- 
ply to both the cases irrespective of the 
question whether the property was purchas- 
ed by the mortgagor himself at.the execu- 
tion sale, or whether it was purehased by 
him from a stranger who had purchased it 
when it was sold in execution. This: 
view is supported by the opinion. of Sir 
Rashbehary Ghose in his Tagore Law Lec- 
tures on the Law of Mortgage, Vol. I, page 
303, wherein referring to Olter v. Lord Vaux 
(2), hestates thus: “If, however, the in- 
debtedness subsists, there is no reason why 
the charge should not revive in the hands of. 
the mortgagor, notwithstanding any mêsne 
transfer.” The right of a second mortgagee 
to proceed against. the mortgaged property. 
which has come into the hands . of the mort- 
gagor by purchase from a stranger who had 
purchased it at an execution sale was recog- 
nisedin Manjappa Rai v. Krishnayya (6), 
though the learned Judges do not discuss 
the question with reference to the. decision. 
in Otter v. Lord Vauz (2). The facts of the 
case, as may beseen fromthe printed papers; 
show that the property in that case was pur- 
chased by the mortgagor from a stranger 
as in the case before us and not directly by 
him at the. execution sale. The learned 
Judges base their conclusion cn 8: 43 of the 
Transfer of Property Act ; but with great, 
respect, I think, it is difficult to hold that 
s. 43 would apply to the case, as it cannot be. 
said ordinarily that when a person makes 
successive mortgages over his property he 
“erroneously represents "to the mortgagees 
“that he is authorised to transfer, immove- 
able property” which is one of the, conditions 
required forthe operation of the section. 
However, the conclusion arrived at by the 
learned Judges is in conformity. with the 
general principle underlying. the decision in 
Otter v. Lord Vaus (2). I, therefore, hold 
that the properties in .the hands of the lst 
defendant .in this case. are subject. to the 
mortgage rights of the plaintif.: 


; The next branch. of. the- argument relates 
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të tlie ‘question ‘whether the rights of the 
appellant over the properties are superior 
to'those of the 16th defendant. On this 


point also the decision in Otter v. Lord Vaux. 
already’ 


(2) supports the appellant. As 
pointed out it is stated in-the judgment in 
that case-that since the property was pur- 
chased by the mortgagor for himself though 
with money borrowed from his sister, she 
takes the same title as he takes and cannot 
. claim any preferential rights-overthe second 
mortgagee. The following passage in the 
judgment deals with this question: “Mr. 
Llewellyn (i.e, the mortgagor) wished to 
purchase, but had not the means to do 80; 
he, therefore, borrowed of his sister £ 900 
, and gaveher a bond which she accepted; 
but that cannot place herin a different 
position. - When'Mr. Llewellyn purchased, 
he purchased outright though he owed some 
money to his sister, and she claims as an 
incumbrancer under him, and takes the 
same title as he takes. It might, no doubt, 
have been, as it was putin argument, that 
without purchasing, thé security might 
have. been transferred to the sister so as to 
make her merely the transferee of the 
security; but that is not what the parties 
chose todo. Thesister becomes a creditor 
of ker brother; he, therefore, makes himself 
her debtor: and she cannot be ina different 
position to that in which he is himself.” If 
we apply this reasoning to the facts of the 
present: case, what we have to find out is 
whether the purchase of the properties was 
made by the mortgagor for himself or for 
the 16th defendant, In this connection the 
learned Advocate forthe respondent refers 
to the decision in Dinobundhu Shaw Chow- 
dhry v. Jogmaya Dasi (11). In that case, 
the suit property was subject to two mortga- 
| ges when it was attached on the 5th 
. October, 1831, by the Sheriff at the instance 
ofa judgment-creditor, At the time of the 
attachment the mortgagor was making 
‘arrangements with one Mustaf for an 
advance of Rs. 40,000 to enable him to 
pay off the two mortgages. The mortgagor 
was to obtain the deeds from the mortgagees 
and to hand them over to Mustafi giving 
him a- mortgage for his advance. What the 
mortgagor did was that he paid off the two 
old mortgages, took a reconveyance to 
himself and thenexecuted a fresh mortgage- 
bond for Rs. 40,000. to Mustafi on 7th 
October, 1891. Subsequent to this transac- 
tion part of the property was sold under 
execution to the appellant before the Privy 
Council. The question for decision was 
‘whether‘the purchase of the property by the 
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appellant at theSherifi’s sale was subject to 
or freed from a prior. lien claimed by the- 
respondents. The learned Judges: of the 
Privy Council held that the intention was 
thatthe earlier mortgages should not be.. 
extinguishedon being paid off but were.. 
to be kept alive for the benefit of the re- 
spondent, the object being to give the only 
charge on the property. This decision, in 
my opinion, does not help usin deciding the . 
present case as here, no question of subroga- 
tion arises. The 16th defendant hasreally 
put forward aclaim to priority by way of 
subrogation but, strictly speaking, the plea 
of subrogation cannot arise in this case as 
the payment made ‘by the 16th defendant- 
cannot be referred to any prior ‘charge - 
at all. He isin the position ofa mere 
volunteer who has lent money to the Ist © 
defendant to purchase the properties and if 
the 1st defendant sells him these properties, 
the fact that those were purchased with the 
money lent by him cannot enable the 16th 
defendant to defeat the rights of a prior 
charge-holder if there happens to be an 
already existing charge over the properties, 


. The real question, therefore, is whether the: 


properties had become the lst defendant's 
by purchase, for, the moment he became 
entitled to the properties, the charge of the 
plaintiff,as I have already shown; would 
attach itself to them. The circumstances 
of the case show conclusively that the prop- 
erties were purchased by the mortgagor 
for himself and for no other person. ‘The 
razinama which terminated the suit does 
not makeany reference to the 16th defend- 
ant. In para. 2 it- says that. if the 
plaintiff pays in cash the money to. the 3rd. 
defendant, 7..e, Bharathi, “the -plaintiff 
himeelf shall get with absolute rights the 
sale properties.” The agreement Ex. VIII 
under which the 16th defendant agreed to 
pay the money to the mortgagor refers to the 
properties mentioned in the plaint as having ~ 
become his property according to the said 

decree. In the written statement of the 

mortgagor, i.e., the lst defendant, in the 

present suit he says that under the razina- 

ma the said properties came to this defend- 

ant.: The 16th defendant says also in his 

written statement that the properties were . 
got by the Ist defendant under the razinama 

decree and from him he purchased the ‘ 
properties for Rs. 30,000. It is also a 

matter for notice that the money was `` 
deposited in Court by the Ist defendant 
himself and not by the 16th defendant. 
All these circumstances show that the Ist 


defendant intended to purchase the proper- 
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ties ` “outright for himself: © ‘The ‘most: 
important circumstance which leads one to 
this conclusion is the fact that ‘though 
the ist-- defendant had to deposit only 
Rs. 29,000 in Court, he,asa matter of 
fact, obtained Rs. 30,000 from the 16th 
defendant’ as the value of those proper- 
fies thus making a profit of Rs. 1,000 for 


himself. by the transaction. This ‘clearly 


shows that when he purchased the properties 
in pursuance of the razinama, he intended 
to purchase them. for himself and what he 


sold:to.the 16th defendant was his own prop-' 


erty from which he ‘made for himself 
a gain -of Rs. 1,000 by the sale transaction. 
The point as to whether the title to the 
property passed to the lst defendant on the 


date of the razinama decree or only subse- 
quently is not of much importance as the | 


question tobe decided is whether the lst 
defendant had become the owner of the 
properties. In the circumstances already 
pointed out, I cannot ‘agree with the con- 
tention that when the Ist ‘defendant pur- 
~ chased the properties in question he did so 
for the benefit of the 16th defendant to 
whom he afterwards sold them. The Ist 
defendant having acquired ownership over 
the properties, they became at once subject 
te ay rights of the 2nd mortgageee in his 
ands. 


In support of the above conclusion Te- 


ference may be made to.the decisions in 
Veeraraghava Aiyar v. Lakshmana Aiyar 
(7) and Umrai Lal v. Rukmin Kuar (8) in 
both of which the plea of subrogation put 
forward by the appellants herein was over- 
ruled. in Veeraraghava Atyar v. Laksh- 
mana Ayir (7} while certain immoveable 
property was under attachment ‘the. plaint- 
iff obtained a mortgage-decree and under- 
took asa part of the consideration thereon 
to discharge the amount of the decree but 
failed to do so and the property was sold. 
The judgment-debtor then had recourse to 
the appellant and giving hima mortgage 
of the same property obtained from him the 
, payment required under s. 310-A of the 
Code of Civil Procedure and got the sale 
set aside. The appellant claimed that his 
mortgage should be given priority to that 
of the plaintiff, relying’on s. 101 of the 
Transfer of Property Act amongst other 
grounds (see the 3rd ground urged in the 
High Court). All his contentions were over- 
ruled. In Umrai Lal v: Rukmin Kuar (8) 
the facts were as follows: A Hindu widow 
obtained a decree for possession of her 


husband's estate on payment of a certain ` 
sum of money, which had been spent in the ` 


KUDINATHA AYYANGAE V.'S, 8+ BHARATHI, 


201 


, discharge of debts which were ‘binding on 
‘the estate, She raised the money. by a 
mortgage executed in favour of one U and 
obtained possession. She had previous to 
this executed two other mortgages in favour 
of one K and one M to enable her to pro- 
secute the suit. U-sued on his mortgage 
and claimed priority over the mortgages of 
Kand M on the principle of subrogation 
(see the head-note). It was held in the cir- 
cumstances of the case that the principle of 
subrogation did not apply to the case and 
that U's mortgage could not have priority 
over the mortgages. in favour of K and M. 

In the course of the judgment, the learned 
Judges point out that the mere fact that 
money was borrowed and used for the pur- 
pose of paying offa previous charge does 
not entitle the lender to the benefit of the 
discharged security, ‘and then their Lord- 
ship proceed to point out the circumstances 
in which such benefit can be claimed by 
the lender of the money ; "but no such cir- 
cumstances can be found in the present 
case. 

The equity in favour of his client has 
not been claimed by the learned Counsel’ 
for the respondent on the principle of salv-. 
age lien or any other principle such as that ` 
embodied in s. 69 or s,70 of the Indian 
Oontract Act; but he has called our atten- 
tion to. the decision in Bhagwati Prasad v. 
Radha Kishen'Sewak (9), following whichihe 
says that his client should be declared en- 
titled to hold the properties against the ap- _ 
pellant. In ‘that case the Privy Council 
held that the lenderof money for purchas- 
ing an estate istentitled to a declaration that 
the advance for the purchase formed an 
equitable charge upon the property against 
the real purchaser but the nature of the ` 
equity is not explained in the judgment 


‘and the decision seems to turn upon the 


special facts of the case and the intention 
of the parties. This decision was applied 
in Subbammal v. Muthu Pathan (10) having 
regard to the special circumstances -of that 
cese. , In the present case I do not think 
that there are any circumstances for recog- 
nising any equity in favour of the r6th de- 
fendant. . In this connection J may mention | 
that I cannot agree with the: opinion of the . 
Subordinate Judge that the 16th defendant ' 
is a bona fide purchaser of thezproperties 
‘without notice of the plaintiff's claim. In 
my opinion the inference to be drawn from 
tha facts of the case is that he must have 
had notice ofthe’ plaintifi’s claim ‘when ‘he - 
purchased- the- “properties. < His ‘purchase . 
wes in J ae 1921-and “by ` that time the:pre-:, 
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sent suit had heen-filed by the appellant. 
In his written statement, the 16th defendant 
does not.say that he had no notice of the 
present suit, Ex. 8, the agreement, shows 
that he.was aware that the property had 
already been the subject-matter of litigation, 
In these circumstances I must hold that 
. the 16th defendant hasjnot made out any 
equity in bis favour on the ground that he 
isa bona fide purchaser of the:property with- 
out notice of the plaintiff's claim. 
In the view that Iam taking of the case, 
“itis not necessary to examine. the question 
whether the plaintiff is not entitled to suc- 
geed:in his claim on the ground of lis pendens 
in view of the fact that the property was 
purchased by the 16th defendant during 
the pendency of the present suit. 
" For the foregoing reasons, I must hold 
“that the plaintiff is entitled to proceed 
against the properties which had been sold 
in exectition of the decree in O. S. No, 65 
of 1916 
‘subsequently purchased under Ex. 9, 
The appeal is, therefore, allowed with costs 
“and the decree of the lower Court is modifi- 
ed as.indicated above.” : 
` For the: reasons: given by my learned 
brother, I agree that ‘the Memorandum of 
` Objections should be dismissed with costs 
of the plaintiff. gi 
TN V Appeal allowed, 
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~ Present: —Mr, Justice Ananthakrishna 
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~~" DEFBNDANT8S—ÅPPELLANTS 
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Evidence Act(I- of 1872), 8. 92—0ral evidence to 


Ae sham nature of transaction, admissibility of— 
Pete ration Act (XVI of 1908), 3. 49—Agreement by 


-vendee to-sell to "endor or his. nominee under certain. - 
i metar kether requires to be. registered — . 


. eireumstances,__ W 
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Fraud—Fraud not. carried out—Document, whether , 
can be relied: on. . - ir 

Under s. 92, Evidence Act, although oral evidencs 
of the intention: of parties is inadmissible, evidence 
regarding the attendant circumstances. is admissible, 
[p. 204, col. 1.] - he . 

. Balkishen Das v.Legge (1), Narasingerji Gyana- 
gerji v. Panuganti Parthasaradi (2), Maung Kyin v. 
Ma Shwe La (3)and Baijnath Singh v. Vally Mahoma 
ed: Hajee Abba (4), followed. : 

‘An agreement by a vendee that fhe would sell 
some of the sold lands under particular circum- 
stances to the vendor orhis nominee doesnot bring 
it under the compulsory registration provisions of; 
the Registration Act. [ibid.] i 

To enable a fraudulent confederate to retain prop- 
erty transferred to him in order to effect a fraud, 
the contemplated fraud must, acéording to' the 
authorities, be ‘effected.: Then- and. then alone, does 
the fraudulent grantor or giver, lese the right to 
claim the aid of thelaw to recover the property he 
has parted with. [p. 205, cols. 1:4 2.] : 


' Second appeal froma decree of the Sub- 
Judge; Ellore, in“Appeal Suits Nos, 98 and 
118 of 1926, $ Ki 
- Mr. V. Viyanna, for the Appellants, 
Messrs V. Suryanarayana and S. Subra- 
mania Sastri for the Respondents. T 


JUDGMENT.—Suit to eject the defend- 
ants and to recover Rs. 600 being the 
value of 100 bags of paddy for past rent 
and for future mesne profits, on the basis 
of a kadapa executed by the defendants in 
favour of Veerasmi, the power-of-attorney~ 
holder of plaintiffs’ father. The defence was 
that the kadapa, Ex. B, represented only a 
nominal transaction. The second issue raised’ 
in the case was whether the suit lease was 
nominal, and the third issue—whether such 
a defence was open to the defendants. Now 
it is necessary to state the case of the par- 
ties with some more details. The case of 
the plaintiffs was that their father purchas- 
ed the suit lands from the defendants under 
Ex. A on 26th September, 1919, for Rs. 2,000 
that he wasin possession of the properties, 
and that he delivered possession to the 
defendants when Ex. B was executed by 
them on 20th June, 1922. The case of the 
defendants was that Ex. A, the sale-deed, 
was a nominal transaction, that ‘the lands 
mentioned.in Ex. A ‘were worth about 
Rs. 25,000, that the'defendants had urgent 
necessity for Rs. 2,000 and so executed’ 
Ex. A, the understanding being that the 
plaintiffs’ father. should lend Rs. 2;000 to 
pay off urgent debts of the defendants, and 
that as soon as Re: 2,000 together with 12 per 
cent. interest thereon was paid, the plaintiffs” 
father was to re-convey the lands to the de- 
fendants, that the suit land «was always in: 


oy 
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‘amount had been paid to the plaintiffs’ 
father and that Ex.B was executed nomi- 
nally to protect the “properties from the 
Zemindar of Uyyur to whom the'defendants 
owed money. f ' 

The trial Oourt framed issue (1) with re- 
ference to the agreement relied on by the 
defendanis: -After discussing the oral eyi- 
‘dence of witnesses and after considering 
the documentary evidence and the circum- 
stances the trial‘Oourt came tothe conclu- 
‘sion that Ex. A was a nominal transaction. 
With reference to: Hx. -1 the kararnama exe- 
cuted by the plaintiffs’father in favour of 
the defendants on the same date as Ex. A, 


the trial Court held that it was admissible - 


in evidence, It‘found issues Nos. 1to 3 for the 
defendants, andin the result it dismissed 
the suit. 4 ` 

On plaintiffs’ appeal, the lower Appellate 
Court having regard to the circumstance 
that the defendants admitted that Ks. 2,000 
had been paid by. the plaintiffs’ father to 
‘alear off the defendants’ debts, was of opin- 


jon'thab Ex: A could not -be said to be a. 


nominal transaction.. With referénce to 
‘Ex. A; the learned Subordinate Judge 
observed as follows: 

‘“The recital in ‘Ex, A -shows ‘that the 
plaint lands have been put in the posses- 
sion of the plaintiff's father. Ex. (l) also 
shows the same. Ex. B shows that the lands 
have been in the possession of the plaintiffs’ 
father since the date of Ex, A. Itis thus 
clear that the plaintifis’ father was in pos- 
session of the lands-from the date of Ex. A, 
to the -date of Ex. B. Hence plaintiffs’ 
‘father had enough interest’in the plaint 
lands to: grant a lease to the. defendants 
under Ex. B. The argument of the defend- 
ants that Ex. B is'a nominal transaction 
is meaningless........ -The -lessee 
‘must surrender the lands to the lessor before 
he denies the title of the lessor ..... The 
defendants have executed a counterpart 
of the lease to the plaintiffs’ father. They 
cannot set up that plaintiffs’ father is not 
their lessor. Once the relationship of land- 
lord and tenant is established a-tenant must 
surrender possession before-he can set up 
title that he is the real owner. Besides, 
Oourt-fee is paid upon one year’s rent only. 
Hence the Court cannot go into thetitle. It 
‘is unnecessary to decide whether Ex.-A: isa 
mortgage by conditional sale or an out and 

. out sale and that the Rs. 2,000-due to plaint- 
ifs’ father ‘was’ paid. ~ This is a matter to 
be considered in a properly framed suit.” ” 

The decree of the first Court.was reversed 


VENKATARATNAM D; VENKATASWaMt. 
‘the possedsion of the defendants, that. the: 


‘2.03 
and decree was given-in plaintiffe’ favour 28 
sued for, 7, 

- The defendants have preferred thissecond 


appeal. The main complaint in the appeal. 


is that the lower Appellate Oourt has not 
decided-the case on the evidence adduced 
by the parties since it proceeded .only. on 
the recitalain Exs. A, (1) and B:- It wá 
urged by the learned Advocate. for the ‘ap- 
pellants that any document could be shown 
by relevant evidence to represent only a 
nominal transaction and that the same rule 
holds good in cases of documents of- lease 
also. ‘he defence that-a document of lease 
evidences only a nominal transaction is open 
to the defendants, so that there should be no 
difficulty in answering the third issue fram- 
ed inthe case. With reference to. Ex. .A, 
the appellants’ contention, if I understood 
the learned Advocate forthe appellants right- 
ly, was that Ex. A does not evidence: a. 
genuine sale, that Ex. (1) is admissible, and 
that plaintiffs’ father’s right was only to 
recover Rs. 2,000 and interest from the 
defendants, As regards Ex: (1) the learned 
Advocate contended that it was admissible 
in evidence asheld by both the lower Courts. 
If the plaintiffs’ father had no title to the 
properties and if his only right’ was to re- 
cover Rs. 2,000 and, interest, then the.mo- 
ment the said amounts were paid to him, 
he would have no further rights with! .refer- 
ence to the suit properties. In considering 
whether Ex. B was nominal or not, ‘it was 
urged that the lower Appellate Oourt erred 
in confining its attention only to the reci- 
tals in Ex. A (1) and’B when the complaint 
of the defendants was that the recitals were 
not true, and that the questions in. dispute 
between the parties ought to have been. de- 
cided on a consideration of the whole :evi- 
dence. and circumstances in the case. 

.. The contentions of the learned Advocate- 
General who appeared for the plaintiffs-re- 
spondents were that Ex, A could not be said 
to be a sham transaction when plaintiffs’ 
father advanced Rs. ‘2,000 the consideration 
mentioned in Ex. A to pay off the defend- 
ants’ creditors, and that it was not open to 
the defendants to contend that Ex..A wasa 
nominal transaction when it was admitted 
that Rs. 2,000 was paid by-plaintiffs’ father. 
If Ex. A .is. not nominal, then.Ex. B could 
not be said to be nominal either, and, there- 
fore, the lower Appellate Court was right in 
its view. Further hecontended that Ex. (1) 
was not admissible in evidence as it was not 
registered.” ` E a a 
~The-plea of the defendants that Ex. A-was 
a nominal transaction; when-it is.admitted.. 
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that Rs. 2,000 was paid by the .plaintifis’ 
father surely requires explanation. In con- 
sidering the ‘arrangement pleaded by them, 
the provisions of s.‘92, Evidence Act, should 
not be lost sight of. The decisions of the 
Privy Council reported in Balkishen Das 
v. Legge (1), Narasingerjt Gyanagerji v. 
Panuganti Parthasaradhi (2), Maung Kyin 
v. Ma Shwe La (3) and Baijnath Singh v. 
Vally Mahomed Hajee Abba (4) should be 
kept in view when considering the nature of 
“ evidence thatcould beadduced in such cases. 
Oral evidence of intention of parties is in- 
admissible, But evidence regarding -the 
attendant circumstances is admissible, 

Inthe judgment of the Privy Oouncil 
reported in Narasingerji Gyanagerji v. 
Panuganti Parthasaradhi (2) at page 740* 
their #J.ordshipsj observe:. “Thus inform- 
ed of the circumstance surrounding ‘the 
execution of X and U, their Lordships are 
now ina position to examine these docu- 
. ments so as to ascertain from their provi- 

sions and necessary implications the real 
“nature of the transaction to which they give 

effect.” 

Later on at page 744* it is stated: “When 
“all these provisions of the documents are 


viewed in the light of the surrounding -cir- ° 


cumstances the inference is, in their Lord- 
ships’ view, irresistable, that etc.” 
- Similarly in the case reported in Baijnath 
Singh v. Vally Mahomed Hajee Abba (4) 
at page 125} the Privy Council remark- 
ed: “Section 92, Evidence Act, merely 
prescribes a rule of evidence; it does not 
fetter the Court's power to arrive at the true 
meaning and effect of a transaction in the 
light of all the surrounding circumstances. 
To these circumstances their Lordships will 
briefly advert.” 

In this connexion proviso 6, s. 92, Evi- 
dence Act should be keptin mind: “Any fact 


(1) 22 I. A. 149:27 I_A. 58; 4 C. W. N. 153; 2 Bom. 
L. R. 523; 7 Sar. P. O. J. 601 (P. O.). 

` (2)82 Ind. Cas. 993; 47 M. 729; 51 I.A. 305; A. I. 

P. 0. 226;20 L. W. 701; 10 O. & A.L. R. 


N 
684 (P. :C.). - 

. (3) 42 Ind. Oas. 642; 45 O. 320; 44 I. A. 236: 15 A. 
L. J. 825;'33M. L J. 648; 3P. L. W. 185; 6 L. W: 
‘777, 22 O. W.N. 257; 23M. L. T. 36; 27 0. L. J. 
175; 20 Bom. L. R. 278; 1918; M. W. N. 300; 9 L. B. 
R. 114; 11 Bur. L. T.21 (P.-0.). 
` (4)86 Ind.'Oas. 332; 3 R. 106; A. I. R. 1925P. O 
75: 48 M. L. J. 339; 2 0. W. N. 279; 27 Bom, L. 
787. 3 Pat. L. R. 227; L. R. 6 A.(P. 0.) 57; 30C. 
N. 242 (P. C.). |, k 
Pages of 47 Mad;—[Hd.] © `, 
: }Pageof3 Rang.—[Ed]  -. ae 
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may he proved which shows in what man- 
ner the language of a document is related to 
existing facts.” ‘ , 

Further the provision of s. 81, Trusts.Act, . 
have also to be remembered: “When the 
owner of property transfers it and it can- 
not be ‘inferred consistently with the attend-, 
ant circumstances that he intended to dis- 
pose of the beneficial interest therein, ‘the 
transferee must hold such property for the 
benefit of the owner.” 

The. lower Appellate Court was,in my 
opinion, in error in confining its attention to 
the mere recitals in Exs. A (1) and B. It 
ought to have considered the relevant evid- 
ence adduced in the case and then come to 
bis conclusion. 

It was argued that Ex. (1) was not ad- 
missible in evidence asit was not registered, 
The question whether a document is com- . 
pulsoirly registrable to be admissible in 
evidence should be decided by a persual of 
the contents of the document. Exhibit (1) is 
a kararnama executed by the plaintiff's 
father to the defendants. It states “the sale 
amount of Rs. 2,000 relating to the sale- 
deed executed by you in my favour with in- 
terest at one.ver-cent. per month shall be 
liquidated from the income derived from 
the said lands and by selling a portion. of 
the said lands. I shall sell the remaining 
lands to any person to whom you might ask 
me to sell and deliver possession. If you 
act contrary to any of these terme, this do- 


‘ cument is of no effect.” 


. The undertaking that the plaintiffs’ father 
will sell. the remaining lands to any person 
to whom the defendants might. as him to 
sell and deliver possession does not create 
any interest in land, and, therefore, does not . 
therefore, bring it under the compulsory 
registration provisions of the. Registration 
Act. Iam not able to find anything in 
Ex. (1) which creates any interest in land so 
as to require Ex. (1) to be registered. In 
this view Ex. (1) is not inadmissible for 
want of registration. It was argued by the 
learned Advocate-General that the decision 
of the Full Bench of the Madras High Court 
reportéd in Pydah Venkatachalapathi Garu 
v. Muthu Venkatachalapathi (5) is against 
the contention that Ex. (1) is admissible in 
evidence. On the other side, the decision of 
Phillips, J., in Namula Ramayya v. Nadipi- 
neni Appayya (6), was cited to me, where 
the Full Bench case referred to above is dis- 
tinguished. In Namula Ramayya v. Nadipi- 
(5) 23 Ind. Oas. 409; 26 M. L. J. 151; (1914) M. W. 


N. 178: 1 L. W. 157. TRS 
(6) 91 Ind. Oas. 452: A, I. R, 1926 Mad.362;23 L, W 


. 19; (1926) M. W. N. 135, .. ae 


1841, ©, 1940. 


nent Appayya (6y it was held “that a letter, 
written.by the. vendee -under a, registered 


sale-deed immediately thereafter in which’. 


he stated that he was entitled only to 
money and not. to the lands was, though 
unregistered,- admissible in evidence to. 
show that the sale-deed was only a nominal 
transaction.” 

For the purpose of disposing of this second 
appeal, I think itis only necessary to point 
out that the contents of Ex. (1) are different 
from the unregistered documents mention- 


edin the Full Bench’ case and Namula’ 


Ramayya v. Nadipinent Appayya (6), and 


as I already: remarked, there is nothing in 


Ex. (1) which creates or limitsor extingu- 


ishes. any interest in immovable property; 


and on this short ground I hold that Ex. (1) 
is admissible in evidence, though not re- 
gistered. The question whether Ex. B is 
nominal or not, will largely depend also 
upon the finding arrived at on. the first. 
issue. 

Then it was argued by the learned Advo- 
cate-General that in the face of the defend- 
ants’ plea that Ex. A was executed to 


defeat or delay. one of their creditors viz,,. 


the zemindar of Vuyyur, they (the defend- 
ants) could not be heard to say that. 
Ex.. A wasnota genuine transaction. In 
support of this contention the learned 
Advocate-General quoted the decision of the 


late learned Chief Justice reported in. 


Nadupi v. Subbaraya Chetty (7). ib was 
there decided that.“‘if a. party enters into 
a. transaction the object of which is to. 
defraud. creditors, he is debarred from 


relying upon the transaction, and setting up | 


his.fraud, whether the fraud in fact did 
prove infructuous or not.” 


But having regard to the deciaion of the. 


Privy Council in the case reported in 
Petherpermal Chetty. v. Muniandi Servai (8), 
Ireg:et 1 am unableto follow that decision. 
The Privy Council decided that if the 
purpose of the fraudhad not been effected, 
there was nothing to prevent the plaintiff 
from repudiating the transaction as being 
benami. The following observations of 
Lord Atkinson at pages 598 and 559 of the 
report are,pertinent: “to enable a fraudulent 
confederate | to retain property traneferred 


to him, in order to effect a. trang, the con- 


RUR H ind. Cas. 384; A. I. R. 1926 Mad. 1196; 2414, 


ase 551; 35.1, A, $8: 12 d. W.N. 562; 5A oem 
528; j4 Bar, L. R. 103; 10 Bom. L. 
kh 18M. U3, 277; AM. LT, 12; 4 Ly B. R. 266 . 


J. 290; TO). Ji 


COMMI6SIONER OF INOOME, TAX 8. | SIYASWAMI, OHETHIAR. 
‘templated . fraud must,. according: to. the 


_ sesamont, whether competent on non-compliance, `. 


205; 


authorities, be- ‘effected. Then - and. then 
alone, does-the fraudulent fgrantor, or giver, 
lose the right to claim ‘the -aid 


of-the law to- -recover. g “Property - he. has 


parted with.” l , 


The Privy. Ocuneil: Nan in. Pether- 
perumal Chetty v Muniandi Servat:(8) : was 
not evidently brought to the notice of the 
Court in Nadupi y. Subbaraya Chetty (7). 
Unless the intended fraud on the Vuyyur 
Zemindar was carried out, it-is-open to: the: 
defendants to raise the pleaset forth above; 

As I am of opinion that the way in. which 
the lower Appellate Court has disposed. of: 

this case is not satisfactory, and as it has, 
not referred’ to the material. relevant evi-. 
dence adduced in the case, I reverse the. 
decree of the lower Appellate Court and 
remand the appeal. for fresh disposal -in 
accordance withlaw. The lower Appellate 
Court should consider what evidence on 
record is admissible to support the ‘case of 
the, defendants having regard to the pro- 
visions of s. 92, Evidence Act,ands. 81,. 
Trusts. Act, and also having regard to the 
pronouncements made by the. Privy Council 
in. the cases: mentioned’ by ‘me. I have 


refrained: from saying more. at this. stage, 


lest it. might cause, embarrassment: at the, 
fresh hearing. of the appeal by. the. lower 
Appellate Court in appreciating’ the ate 
dance. Costs. of the second - appeal: ` to. 
abide the. result. Oourt-fee: paid on the: 
second. appeal memorandum will be: refund- 
ed to the. appellants. 
UNV. Appealallowed; 
Case remanded,. 
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MADRAS HIGH COURT, 
SPECIAL BENCH. 
ORIGINAL Put: tion No. 121 oF 1929, 
October 17, 1929. ; 
Present:—Justice Sir Kumaraswami . 
„Sastri, Kr Mr. Justice Ourgenven and 
E Mr. Justice Walsh- ra 
5 COMMISSIONER cF INCOME TAX,” s 
ee. MADRAS—Prntriongx <. a : 
VETSUS — we 
‘Ru. Pi L, 8. SIVASWAMI OBETTIAR a 
— RESPONDENT. : 


Income, Tax; Act ‘XI of 1922), 88 22: 28--Combined 
notice under s. 23 (2) and:22: (4), » whether valid— As-- 


a} 


a4 
366 T 
“A combined “notide-under s; 23 (2) “and s. 22-04), 
Income Tax'Act, isa valid” notice, and on anon-: 
compliance ‘of the termis- of such' a notice an assess-. 
ment under `s. 23'(4) could'be justified. : 


In respect of an assessee who has submitted-a 
return of his income under s, 22, a notice issued 
under s. 22 (4)is valid so as to justify an assess- 
ment: under s. 23-(4) in’ the event of non-compliance 
of thé ‘terms:of- the notice. - . 

Mr. M. Patanjali Sastri,: for the -Peti-: 
toner, = | - l é 

Messrs. K.-:V. Krishnaswami Iyer, V. 
Rajagopala Fyer‘and T, V. Ramah, for the: 
Respondent. í 


JUDGMENT.—The points referred, 
to us’ for decision are, (1) whether 
a combined notice under ss, 23 (2) 
and 22 (4) isa valid notice, and whether on 
a non-compliance of the terms of such a. 
notice, an assessment under s. 23 (4) could 
be justified and (2) whether in respect of an 
assessee who has submitted a return of his 
“income under s, 22 (2), a notice issued under 
s. 22 (4) is validso as to justify: an assess-: 
' ment unders. 23(4) in the event of non-: 
compliance òf the terms of the notice? ' 

"As regards the first point we think it is 
covered by authority. That a combined: 
notice may be sent has been -held in In -the 
matter of Harmukhrai Dulichand (1), In the 
matter of Chandra Sen Jaini (2), Commis- 
sioner of ‘Income Tax, Burma v. Chettyar 
Firm.(3) and Ram Kissendas Bagri.v. .Com-- 
missioner of Income Tax, Bengal (4). 

‘The second question has, we think, been 
practically answered in Ramaswamt- 
Chettiar v. Commissioner of Income Taz,’ 
Madras (5)., Ita combined notice can be 
issued, there is nothing to prevent the 
Income: Tax-Officer from sending a notice, 
as he has done, in Form B, requiring the 
production of accounts which he wants to 
be produced and are specified on the back 
of his notice and also requiring the person 
to appear personally. Now,in cases where 
a person appears but does not produce the 
accounts he is asked to produce, we“think 
the penalty under s. 23 (4) can be applied. 
It is not necessary that-another -notice 
should be sent under 6. 28 (2) because under 

(1) 114 Ind. Cas. 90: 56 0. -39; 32 O. W. N. 710; L L. 
7.40 Cal.269; A. I, R. 1928 Cal.-587; Ind..Rul. (1929) 


Gal. 186... = 
(2) 108 Ind. Mas. 234; 50 A. 589;-26 A. L, J. 340; A. 

I.R. 1928 All. 283. c ` 
(NT làd Oas. 584; 7R. 26: <A.I-R. 1929 Raig. 
38: Índ Rul. (1929) Rang. 196 (F. B.). i 

: (4) 2 Ind. Tax Cas. 324. - A 

: (5) 116 Ind. Cas, 566; 52 M 194; A. T.R. 1929 Mad. | 
60; 29 L. W. 273; Ind. Rul, (1929, Mad. 366;56.M. D.. 


J4 
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‘into s. 23 (4) what is not there, An Income 


Dili ES E AA a 14 E-O: 1930: : 


s. 23 (4) any one of the” defaults is sufficient" 
to attract the*provision that the Income Tax “ 
Officer can assess on the best of hia informa- ` 
tion. The’ argument of Mr. Krishnaswami 

Aiyar, as-we take it, is, where a return’. has - 


“been submitted and even in cases where the ~ 


Income Tax Officer acts under s.-22 (4) and : 
wants the production of accounts, he - must - 
still issue a- notice under s:23(2) and act 

after issuing that notice. That is reading : 


ow 


Tax Officer is not bound to make up his `. 
mind the moment he receives a return as to - 
whether he accepts it or-not,it is open: to - 
him before he ‘deals with the question to 
call for the production of accounts and,. as 
the accounts haveto be proved by somebody, - 
to call the assessee to appear in person. If - 
the assessee appears in person but does not - 
produce the accounts there is no reason to : 
say that the penalty under 6. 23 (4) is - 
not attracted simply because another notice - 
has not been sent under s. 23 (2) asking him > - 
to attend office- and produce or cause to be 
produced any records which he may rely on + 
in , support of his return. This would: 
presuppose that the IncomeTax Officer must ` 
work up his mind at once one’ way: or-‘the' 
other and then actand that he cannot suspend | 
that judgment until he calls for the person - 
assessed to substantiate his return or calls! : 
for the accounts to substantiaté~his evi-. 
dence. l ; NAN AA 
We think both these questions have to De- 
answered against the petitioner that a com- ‘ 
bined notice is valid and that an ‘assessee - 
can'be assessed under s 23 (4) in the event * 
of non compliance with the terms. of the ' 
notice requiring the production of accounts, ' 
which the Officer in law entitled to call. 
upon him to produce. The petitioner will. 
pay the costs of the reference, Rs. 250,’ 
VN. ' Answered affirmatively. - — 


i 
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MADRAS HIGH COURT. i 
OgiminaL Reviston Oase No. 115 or 1929). - 
(ORI s#INAL Revision Patition No. 97 or 1929." 

July 29, 1929, Sa ee 
Present :—Mr. Justice Ourgenven: 
_ In.reRAMANUJAM NAIDU— 
#3 - + Åcoosen— PETITIONER. ` ; 
Motor Vehicles -Act (VIII of 1914n. s. 4—Police 
Officer, power of, to stop driver of Motor cars. 
_Under s 4 of the Motor Vehicles Act, the driver of a 
Motor vehicle “can bé stopped even bya Police Officer 
who isnotengaged in traffic, for ascertaining his name’ 
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pnd address with a view to ‘a “prosecution or for 
‘the purpose of-enfurcing any of the provisions of the 


Act such as over-loading ofthe bus, or inspection 
for checking license. 


Petition under ss. 435 and 439 of the Code 
of Oriminal Procedure, 18"8, and s. 107 of 
the Government of India Act, 1915 praying 
the High Oourt to revise the ‘judgment of 
the Oourt of the Joint Magistrate of 
Kumbakonam in Oriminal Appeal No. 49 of 
1928, preferred against the judgment of the 
Court of the Stationary Second Olass 
Magistrate of Kumbakonam ‘in Calendar 
Oase No. 332 of: 1928. 

Mr. Watrap S. Subramania, Aiyar, for the 
Petitioner. 

Mr. K. Venkataraghavachari for the 
Public Prosecutor, on behalf of the Orown. 


ORDER.—These proceedings under the 
Motor Vehicles Act were instituted against 
the petitioner on a report by Head Consta- 
ble No. 1346 to the Sub-Inspector of 
‘Kumbakonam. In the charge framed 
against him it was alleged that he drove 
Bus No. 333 in Kaluthai 
Kumbakonam, and “instead of stopping 
his bus on seeing Bus No. 416, which came 
In the opposite direction, and without 
caring for the regulation under which.the 
O. P. |, (the Circle-Inspector) asked him 
to stop, drove very fast.” There are two 
‘separate actions imputed in . this charge, 
the first being that the accused failed to 
stop his bus. on seeing Bus No. 416,. I 
. understand it to be the rule that, when two 
motor buses are.about to pass each other, 


it .is - the duty of one of them to stop pre-- 


sumably in the interests of safety. It bas 

' been admitted, however, by the prosecution 
in this case that, ontke occasion in ques- 

tion, it was the duty of the.driver of the 

other Bus No 416 to stop his vehicle and 

accordingly. the petitioner was found not 
guilty .of failing to observe this rule. 

There remains the charge that he failed 

to stop when the Circle-Inspector asked 

him to do so. It has been contended on 

behalf of the petitioner that, under s. 4 of 

the Motor Vehicles Act, a driver can only 

be stopped by a Police Officer who is engag- 

„ad-in regulating traffic. This, I .think, is 
.80.‘elearly against the language. of the 
section a8 not to merit furtber discussion, 
- Part (a) -of thé section requires that.a driver 
should stop in three sets of circumstances : 

‘firstly, that traffic’ may-be -regulated ; 
:Becondly, that a name and address may be 
- obtained with a view to-a-prosécu'ion, and, 
thirdly, for the ‘purpose: of ‘enforcing, any. 
of fhe provisions of the Act. The allegation 


t- 
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by the prosecution is that the . bus. was 
overloaded and that the Inspector wished 
to inspect it and to check the license, 
These, I think, were reasons for stopping 
it coming under the third and last category 
above—the enforcement of the Act. 

There remains the question of fact whe- 
ther, before the petitioner's bus passed the 
bus in which the Inspector was seated, -he 
made a sign to the petitioner to stop which 
the petitioner ‘saw and disregarded.. I 
‘should in ordinary circumstances have 
‘accepted the evidence of the two Police 
„witnesses were there not considerable 
difficulty. in the way of such a course; The 
report: of the. Head. Constable, . which 
‘certainly ought to contain the elements of 


“the offénce charged is, as I read it, that . the 


petitioner's bus ought to have stopped when. 
-passing the other bus and that it not only. 
failed to do so but did not stop in spite of 
‘the order, of the Circle Inspector.’ I am. 
‘quite unable to extract from this report the 
definite statement that, irrespective of the 
‘rule requiring the stopping of the bus. upon 
meeting the other bus, the Circle ‘Inspector. 
‘signalled to the petitioner to atop before the 
passing took place. This is also. the im- 
pression which I get from the examination. 
‘in-chief of both the Head Constable and the, 
Circle-Inspector. -Tho ` Head .4Oonstable’ 
.8ay8-: “Bué Tan. No. 333 driven by the. 
‘accused passed and it was notatopped even. 
when I and the Inspector asked him “to do 
so.” In chief examination the Inspector 
‘says: “It.did not stop when-it passed my 
bus". and it was only elicited from him in 
cross examination that hands-wers put up to 
stop the bus.. The driver and the conduct- 
or of Bus No, 416 were examined as D, Wa. 
‘Nos. 1 and 2 and one was unable to state 
whether, before the accused passed Bus No, 
416; the Inspector raised his hand, whereas 
‘the other denied that such an action took 
place. There is no doubt that, after the 
petitioner had driven his bus by, the Police. 
Officers called out to him tostop and he 
eventuaily stopped. But inasmuch as the 
conviction i6 based on the finding that the 
petitioner received and disregarded the 
signal tostop before passing the other bus 
I am unable to agree that the evidence, 
supports it. : ; . 
I allow the petition, set asidethe can- 
viction and direct that the petitioner be 
acquitted and the fne, if paid, be refunded, 
-V N.V, Petition allowed, 
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nd MADRAS HIGH COURT. 
7: "Apprat No. 385 ‘oF 1924 AND, CIVIL 
- MIEOELLANEOUS Patition No. 2535jor 1929,' 
>- > July 18, 1929, - 
Present :—Justice Sir Kumaraswami Sastri 
-Kr., and Mr. Justice-Pakenbam Walsh. 
MUDDANNA SREERAMULU ano OTHERS 
| — PLAINTIFF8—APPELLANTS 
versus 
MUDDANNA HANUMAYYA AND OTEERS— 
DEFENDANTS— RESPONDENTS, 


. > Civil Procedure Code (Act V of 1908), O. VI, r. 17—~ 


Limitation Act (IX of 1908), Sch. I, Art, 118—Suit by 
reversioners. for declaration that.adoption is invalid— 
Dismissal of suit on ground of limitation—Death o 
widow pending dppeal—Amendment of plaint, inclui 
ing prayer for possession, whether permissible. 
` Where a suit was filed by the reversioners to the 
estate of a Hindu widow for a declaration that a 
certain: adoption made by her was invalid and that 
certain alienations made by the adopted son were also 
` invalid andnot binding against them and the Court 
Held that the suit was barred by limitation. without 
going. into the question of fact whether there was in 
fact, an adoption and whether such an adoption was 
valid and legal, and pending an appeal, the widow died. 
and anapplication was made toamend the plaint by 
adding a prayer for possession :. Pad 
. Held, (1) that, assuming that the claim for a bare 
declaration was barred by limitation, the death of 
the widow had so altered the circumstances that the 
Court would have to go into the question of the 
validity of the adoption. and the validity of the 
alienationsimpeached in a claim for possession; | 
_ , (2) that. it was, therefore, a proper case for allowing 
the amendment prayed for. i 
` A suit by a reversioner for recovery of possession 
after the death of a.widow would not be barred even 
though a suit-for a bare declaration that an adoption 
by-her was invalid or never in fact took place might 


be barred under Art. 118 of the Limitation Act. 
` Muhammad Umar Khan v. Muhammad Niaz-ud-Din 


Khan (l) and Kalyandappa v. Chanbasappa (2), 
followed. oe i < 


~ Civil Miscellaneous Appeal from the de- 
cree of the Additional Sub-Judge, Bapatla, 
dated the 15th January, 1924. i 
“Mr. V. Ramadoss, for the Appellant. 
Messrs. D Krishnaswami and Ch. Raghava 
Rao, for the Respondents. 
‘JUDGMENT.—This is an application 
‘to amend the plaint by‘ adding a prayer for 
possession ‘and to convert the suit into a suit 
for possession. ‘The suit was filed by the 
reversioners for a declaration that a certain 
adoption is invalid and that certain aliena- 
tions made by the adopted son are also in- 
valid and not binding against them, The 
Subordinate Judge held that the suit was 
barred by limitation as it was brought more 
than six years after the date of the alleged 
adoption was known to plaintifs.. He did 
‘not go into the question of 
there was in fact an adoption and whether 


such an adoption was valid and legal. -Fend- ` 
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fact whether’ 
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ing this appeal the widow died. about., two 
or three months ago-and the present appli- 
cation is to amend the plaint as we have 
stated above. . KM NA 

It is clear from the decision of the Privy 
Councilin Muhammad Umar Khan v. Mu- 


‘hammad Niaz-ud-Din Khan (1)andiKalyand- 


appa v. Chanbasappa (2), that a suit for re- 
covery of possession would not be barred 
even though asuit fora bare declaration that 
an adoption was invalid or never in fact took 
place might be barred under Art. 118, Limi- 
tation Act. The question, therefore, is whe: 
ther’ we should allow the amendment 
instead of driving the parties to a 
separate suit, because even assuming that 
we Confirm the decree on the ground that 
the prayer for a declaration is barred, the 
appellants can still file a regular suit and 
will beintime. Having regard to the fact 
that the suit was filed as long ago as 1922, 
and that the question relating to the adop- 
tion has yet to be decided, we think it will 
be in the interests of justiceto allow the 
amendment and to send the case back to 
the lower Court with directions to try the 
issues of fact raised by the amendment as, 
in our opinion, even assuming that the 
Judge was right in holding that a claim for 
a bare declaration is barred by limitation, 
the death of the widow has so altered the 
circumstances that the Court would have to 
go into the question as to the validity of the 
adoption and the validity of the alienations | 
impeached in a claim for possession. In 
this view, it is unnecesary to decide whether 
theclaim for a bare declaration is barred 
or not. Even if it is barred, a suit for pos- 
session would lie and it would not be 
barred and ina suit for possessicn. the 
question as to the factum and validity 
of the adoption will have to be gone 
into. In these circumstances, we allow 
the plaintto be amended as prayed. We. 
set aside the decree dismissing the suit and 
direct that on the amendment of the plaint 
the necessary issues be raised'and the suit 
disposed of on the amended plaint. The 
lower Court will pass necessary. orders for 
filing additionel written statements and 


(1) 13 Ind. Cas. 344; 39 O. 418; 6 P: W.R. 1912; 
(1912) M. W, N. 77: 11 M. L. T.76;9 A. L. J.137; 15 
C. L.J. 172: 12 P. L.R. 1912; 22 M. L. J. 240; 14 Bom. 
L. n 182; 16 O. W, N. 458; 126 P. L. R. 1912; 39 I. A. 
19 (P. O.). 

g (3 79 Ind. Cas. 971; 48 M. 411; 22 A, L. J. 508; 46 M. 
L. J. 598; 98 C. W. N. 666- 26 Bom. L. R. 509; A. I. R. 
1924 P. ©. 127; (1924) M. W. N. 414; 34 M. L.T. 111; 
20 L: W. 109711 O. L. J. 181; 10 O. & A. L. R. 1114; 
iP bE 220; L, R, 5. A. (Pe O.) 97; 10 0. W, N. 563 
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frame the necessary issues thereon. The 
petitioner will pay the additional Oourt-fee 
in the lower. Court within the time to be 
fixed by the learned Judge. 

As regards costs, we think the proper 
.order to make is to direct the appellanta 
to pay the costs of defendant No. 6 in the 
lower Oourt which have been taxed at 
Rs 80-1-0. As regards the costs of the 
appeal, they will abide and follow the 
result, 


YNY Application allowed. 


MADRAS HIGH COURT. 
O1vin APPSAL No. 315 oF 1927. 
Februsry 12, 1929. 
Present:—Mr. Justice Odgers and Mr. 
Justice Wallace, 
: LAGUDUVA VASUDEVA AYYAR 
—PxaInTIFF—APPELLANT 


veTsUs f 
LAGUDUVA SUNDARARAJA 
AYYAR AND OTHES6— DREFENDANTS— 
RESPONDENTS. . 

Civil Procedure Code (Act V of 1908), Sch. 11, 
. para, 14—Reference to arbitration by father for par- 
tition of joint family property—Minor members, whe- 
by award—Jeshtabhagam, 


ther bound 
legality of. , a 

Under para. 4 of Sch. II of the Civil Procedure Code, 
an error of law onthe’ face of an award only exists 
when in the award there is stated some- legal proz 
position which is the basis ofthe award and which 
iserroneous. [p. 212, col 1,] 

Jivraj Balloo Spinning & Weaving Co, Ltd. v. 
Champsey Bhara & Co. (4), followed. ' 

An awardof an extrashure to the eldest son on 
the ground of services rendered by him to the 
family isnot illegal merely because it is termed 
jeshtabhagam. [ibid ] ` 

It is competent forthe father of a joint family in 
his-eapacity as manager to refer the partition ofthe 
joint family -to arbitration, so as to render the award 
binding on all the membersof the family including 
minors. [p. 212, col. 2.] 

Appeal against an order of the Second 
Additional Sub-Judge, Madura, dated the 
18th July, 1927. l 

Mr. T. L. Venkatarama Iyer, for the 
Appellant. | : 

Messrs, K. V. Krishnaswami Iyer and N, 
Kunjithapadam Iyer, for the Respondents. _ 


-i JUDGMENT. 

Odgers, J.—This isan appeal against. 
the order of.the Second Additional Sub- 
ordinate Judge. of Madura holding that a 
certain award is invalid. Defendant No. 1 
had five sons, one by his first wife and 
four. by his second, The father had beguw 


14 


award of, 
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. life ina small way with family property 
apparently worth only Rs. 300 or Rs. 400 but 
he made a considerable fortune is Sunnadi- 
dye. He had: originally. two sons by his 
first wife but his eldest. son, -Ramasami, 
.died at the age of 18 and, according to the 
Plaintiff from about 1913 his family had 
-been in comfortable circumstances. and in 
1922 there was an attempt at partition in 
the family. This partition did not get 
further than ‘a - partition of - moveables. 
Consequently, on 16th September, 1923, the 
family made a reference to five arbitrators 
to divide the family property, Ex. .V. Three 
of the arbitrators were relations and two of 
them, P. W. No. 1 andD. W. No. 2, were inti- 
mate friends of the family with a knowledge 
of all its circumstances. The reference is 
very short and runs as follows: 

“Aswe have named. you aé arbitrators 
to effect a partition amongst us and exe- 
cuted this muchilika to you,.we execute 
this muchilika agreeing to be bound by 


_‘ whatever award you may pass ‘in respect 


of our partition after seeing our properties 
and hearing what we have’ to state 
(vakumulam).” - 
The reference though dated 6th June, 
1923, was not signed till the 16th Septem- 
ber, 1923. It is signed by. the father, 
defendant No. 1, for-himself and on behalf 
of the two minor sons by the second 
wife, by the plaintif who was then the 
only surviving son by the first wife and by 
the two majorsons of the second wife, It may 
be noted that the last signatory, Ramayyan, 
had been given away in adoption to another 
family but was by agreement to obtain a 
share in his natural family. In September, 
1924, the award, Ex. G., was given and in . 
December, 1924, there was a petition by 
the plaintiff to pass a decree in terms. ef 
the award. The vakumulam took, the 
form of written statements put ir by the 
parties and Hx. 1 dated 25th September, 
1923, is the statement put in by the father 
signed by himself alone, In this document 
after agreeing to abide -by any award the 
arbitrators may pass in accordance with 
the muchilika the father asks shortly: (1) 
that he and his wife should’ be. allowed 
. to live in the ancestral house for their 
lives and that it may be taken in shares 
by the sons after their deaths: (2) Rs. 7,000 
for pilgrimage expenses; (3). Rs. 10,000 
for charities and he adds; “I. pray. for 
orders to reserve the totalsum of Ra, 17,000 
for my doing charities and goinglon pilgrim- 
ages as I like;” (4) the income from 
| Rs, 30,000 for his expenses and. those of hig 


"10 
daughters and 30 kalams of paddy, the 
‘Rs. 30,000 to be taken in equal shares by the 
sons after bis and his wife's deaths; (5) 
Rs. 10,000 worth of land, jewels etc.. as 
siridhanam. to each of the daughters; (6) 
‘Rs. 5,000 worth of jewels for the wife to 
-be taken in equal shares after her death 
-by the sons and daughters; (7) all the 
remaining property to be taken in equal 
shares by the five sons. The statement 


filed by the plaintif, Ex. B, dated 24th” 
that the award was defective in the follow- 


September, 1923, points out that he assisted 
-his father to attain success in his business 
after the death of his brother, Ramaswami, 
and ‘that the sons of the second wife never 
did any work. He, therefore, asks the 
panchayatdars to grant him half share in 
-the properties he sets out and “an elder 
brother's (excess) share above them accord- 
sing to the partition effected amongst our 
ancestors.” The statement filed by defend- 
‘ant No. 2 on 23rd September, 1923, Hx. A, 
asks that the five brothers should take the 
properties in five equal shares and adds: “I 
‘am not willing to’ give any (excess) as 
elder brother's share to my elder brother, 
Vasudeva Ayyar;” but he requests the 
panchayatdars to do him a favour which 
isin their discretion. In other words, he 
wants more than his one-fifth share. He 
alo requests that all the immoveables be 
divided into five shares. Exhibit Ois the 
statement of defendant No. 3, that is, the 
adopted son, dated 25th September, 1923. 
He merely asks for an extra share to 
cover the expenses that he has to ineur in 
performing the shradda ete., in his adopted 
family. 
Now, the arbitrators had submitted to 
- them a detailed list of properties owned 
by the family in Pas. D and E. Exhibit F is 
the list of property owned by the favnly 
in Kodikulam with suggested shares for 
the five sons and the two daughtere. So, 
Ex. D shows an agreed valuation of the 
houses and Ex F an agreed vsluation of 
lands The arbitrators seem to have adopt- 
_ ed ‘the suggested division in ‘every way 
except that they. substituted the daughters 
for the father in respect of the Kodikulam 
property. Now, as stated, -the arbitrators 
issued an award which was begun on 10th 
April but, asa matter of fact, not issued 
till September in which they allowed 
Rs. 18,000 for residence and maintenance of 


_ . the father, provision for the daughters 


which does not concern us and marriages, 
and Rs. 11,000 jeshiabhagam to Vasudeva 
Ayyar and they divided the property into 


_ five shares as requested. In the recitals they. 
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say they examined the parties, that they 
‘gave evidence and statements as to what 
should be done as to the jeshtabhagam 
that Vasudeva should get and that the 
remaining property should be divided into 
five shares. The- panchayatdars state 
that they received those statements and 
perused the accounts and lists etc. and 
found that the property amounied to a total 
valuation of Rs, 1,75,000. 

“On this the Subordinate Judge found 


ing particulars: 

(1) that the father was not given a full ` 
share but only a life-estate; (2) that the 
plaintiff was awarded jéshtabhagam which ' 
is obsolete and illegal; and (3) that the - 
award was produced not by the joint deli- 
berations of the five arbitrators but by 
one of the arbitratore, Subbayyar, who 
is one of the three relation arbitrators not 
examined, in conjunction with the writer 
of the award, Hari Govinda Ayyar. 

As to the first point itis said that this 
is an illegality on the face of the record 
because defendant No. 1 has been deprived 
of his proper share without his consent. 
The summary given above and the father's 
(defendant No. 1's) statement before the 
arbitrators, Ex. 1, clearly show. that he 
did not ask for a share. What he wanted: 
was cash, residence in the house and a 
life-interest in Rs. 30,0L0 to put it shortly. 
‘Everything -but Rs, 17,000 was to go to 
his sons in equal shares; viz., the immov- 
‘ables and Rs. 30,000 after the death of him- 
self and the death of his wife, Whathe says 
in his evidence as D. W. No.1 isthat he 
wanted the balance i e., after the sums 
allotted to him for pilgrimage, charities, 
etc, tobe divided among his sons, He 
says: “I wanted a division giving each 
his share and retaining something for 
myself.” It is now said that Hx, 1 says 
that the property- was defendant No, 1's 
self acquisition, There is no doubt that 
he started with a family nucleus though 
small and there ie no evidence that he ever 
threw his self-acquisition into the hotchpot 
and then purported to reserve something 
out of it for himself. The contention is 


"based on the expression in Ex. 1: “You 


know also what I have acquired by taking 
great pains.” And in his evidence he 
says: - < 

‘I acquired the whole of my property. 
As my sons did not agree among themselves, 
I wanted to effect a partition.” a 
_ It appears to me that those words alone ' 


cannot be said to. point te a consciousness 
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on the part of defendant No. 1 that his 
property was his own todo what he liked 
with it and was not joint family property. 
He made apparently no objection in 1924 
when the moveables were divided and as 
we see he was a party on his own behalf 
and on behalf of the minors to the reference 
to arbitration. I think, therefore, there is 
nothing in that point. 

To take the third point next. Nothing 
has been said against the three members of 
the panchayat who are related to the family. 
All the arbitrators are said to have known 
the family for thirty years. The objection 
is aot put forward in the written statement 
of defendant No, 1 who says in para, 10 
that the award isthe production of three 
arbitrators only who acting solely as the 
agents of the plaintiff, that is, the eldest 
son produced a document of their own 
choice for the signature of Nagendra Ayyar 
and Parasurama Ayyar, i. e., the two other 
arbitrators. He.comments on the fact that 
the document was commenced to be written 
on 10th April, 1924, and was not completed 
till September, 1924, That is explained by 
saying that the 10th April happened to be 
a lucky day and that as very often happens 
the first few lines of adocument are written 
at an auspicious time leaving the rest to 
follow. In fact, we do not hear anything 
of this objection till the re-examination 


of Nagendra Ayyar, D. W. No. 2, who now. 


appears as a witness against the plaintiff, 
This witness says that he did not read the 
document before he signed it nor did 
the other arbitrators and he also says 
that he did not know how to effect a 
partition and had no intention of taking 
part in the arbitration. He further says 
that: 

"I told Timma Subba Ayyar to privately 
and secretly make a division and get 
Hari Govinda Ayyar to note it down and 
bring the result to me without informing 
any of the parties.” 

Tnis is a man worth two lakhsof rupees 
who received all the statements and 
apparently saw the parties and everything 
that was done inthe arbitration happened 
at his house. We have been taken through 
the deposition very carefully and I can 
only say that the impression left on my 
mind by the evidence of this witness is 
an extremely bad one and if it comes to 
deciding between the evidence of this 
withess and P. W. No. I the only other arbi- 
trator who gave evidence I have no 
hesitation whatever in accepting the 
statement of P, W, No. liz preference to the 
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other. He (P. W. No. 1) says’ thé arbi-': 


trators met seven or eight times, the parties 


were not anxious that any . further enquiry : 


should be made after the statements ‘and: 


the lists and accounts had been put ini 


Defendant No. 1 never complained to the 
Witness that Subba Ayyar, and the 


plaintiff and Hari Govinda Ayyar, the - 
writer, were secretly writing the award.. 


This theory that the award was got up 
bekind the backs of the other arbitrators by 
Subba Ayyar and the writer seems to be 
a pure 
nothing in the evidence that is worthy 
of credit to support the suggestion. 

The second question as to jeshtabhagam 
is perhaps more difficult. We. have. been 
referred to cases like Rajangamier v. 
Rajangam Iyyar (1), which says that 
jeshtabhagam is obsolete and illegal; Ven- 
kata Reddi v, Kuppa Reddi (2), which says 
that jeshtabhagam is obsolete; Yerukola v. 


after-thought and there seems © 


Yerukola (3), which says it is illegal and - 


should be omitted from the decree that 
had been passed in that case. 


So the. 


objection is based partly on the fact that : 
itis obsolete and illegal and partly on . 
the fact that it again shows an error of: 


law on the face of the award. It must 
be admitted that the word appears in the 
preamble to the award and also in the 
statement, Ex. B, putin by the plaintiff, 
It will be remembered that he asks not 


only halfshare but for jeshtabhagam as ` 
that he: 


well and I think itis undoubted 
asks for this on account of the fact which 
hesets out at some length that he has been 


of useto his family in building up the 


family business. It is said, on the other 
hand, that the award of Rə. 11,000 is “for 
the jeshiabhagam of Vasudeva Ayyar” and 
that is the word used and not for any 
service. Itis rather an extraordinary fact 
that, although this practice is said to be 
obsolete and illegal, we have in the course 
of this case been referred to recent pro- 
ceedings in four or five districts of this 
Presidency as far apart as Tinnevelly and 
Ganjam where this expression at least is 
still in use. Mayne says that the jeshia- 
bhagam of the eldest son is either 1/16 
or 1/20. It will be seen that the arbitrators 
have awarded Rs. 11,000 extra which ig 
about 44 per cent in the present case, This 


(1) 57 Ind, Oas. 18; 39 M. L. J. 382; 12 L. W. 435. 
ean’ 47 Ind. Oas. 716; 8 L. W. 400; (1918) M. W.N. 


(3) 7L Ind. Cas. 177; 45 M. 648; (1922) M. WAN, 215; 
30 M. L.T. 279; 42 M. L, J. 507; 15 Le W: 595; A, T 
R. 1922 Mad, 150 (F, B.). Y 
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does not seem to be any proportion known 


to the Hindu Law and I think there. is. 


no doubt that asa claim merely on the 
ground that one is the eldest son it is 
illegal, The question is whether the use 
of the word jeshiabhagam -must be held. to 
make the-award of Rs. 11,000 illegal when 
we are satisfied that that extra amount was 
given for services rendered. A very similar 
case O. R.P. No. 794: of 1921 came before & 
Bench ofthis Court (Krishnan and Waller, 
JJ.) in November 1923. That was an arbi- 
tration and it was suggested in that case 
that, the arbitrator had followed the obsolete 
tule of Hinda Law giving the eldest 
brother an extra share as jeshtabhagam and 
that, therefore, under r. 14 (c), Sch. II, Civil 


Procedur Code, the award was illegal. The- 


learned Judges point out that if the arbi- 


trator was applying the rule he would have 


given half share to the eldest son and not 
merely Rs. 3,000 and odd would have been 
given in consideration of having looked 
after his brothers for many years and 
educated them. The learned Judges declin- 
ed to interfere. It seems to me that: this is 
a case of very similar nature and that 
although as there the word ‘jeshtabhagam’ 
is used. the reason why extra allowance 
was given rests on very good and reagon- 
able grounds, namely, the assistance render- 
ed by the eldest son. It cannot, therefore, 
be said that thisisan error of law, for an 
error.of law, only exists when in an award 
there is stated some legal proposition 
which is the basis of. the award and which 
is erroneous: Jivraj Balloo Spinning and 
ee Co. Ltd. v. Champsey Bhara & Co. 
There is a further matter to be considered 
and that is this: Are the minors bound by the 
award? Defendants Nos. 4 and 5 were 
separately represented before us and by 
the award they get about Rs. 25,000: They 
naturally do not want the father’s share 
increaséd so that they donot join in the 
‘objection that defendant No. 1 the father, 
ought to have had an one sixth share. The 
question really turns again on whether 
the minors are bound by this award called 
jeshtabhagam. It issaid that they were not 
validly or legally represented at the arbitra- 
tion. There is no doubt that tiie father refer- 
zed the matter to arbitration on their behalf, 
Ex. 5, but he did not siga Ex. 1 on behalf of 


(4) 73 Ind. Cas. 436; 47 B. 578; 501A. 324; 44 M. 
L. J. 706; 25 Bom. L. R. 588; A, I. R. 1923-P. 0. 66, 


(1923) M. W. N, 596; 33 M. L. T. 419; 28 C. W. N. 397; © 


(1923) A. O. 480; 92 L. J. P. O. 163; 129 L.T, 166;'39 


` P.L. R, 253; 38 O.L, I. 190; I.-R. 4-A(P, 0.)99 ` 
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the minors. Itis further said that he, was 
not competent to represent them as his 
interest was in conflict with theirs. It is 
to be noticed that the statement Ex. 5 was 
signed on 16th September, 1923, and it 


“was not till the 25th of the month that 
the-father putin his written statement, On 
the father’s written statement he un- 
doubtedly demanded both absolutely and 
as life-interest a larger amount than he 
was entitled to. The arbitrators have, as 
a matter of fact, awarded him a life-interest 
in a less amount than he would have been 
entitled to as a sharer. Ib has been re- 
cently held by a Full Bench of this; Court _ 
in Madduri Venkata Someswara Rao v. 
Pulavarty Lakshmanaswami (5), that it isa 
question of fact inevery. case as to whe- 
ther the guardian’s interests are adverse 
or not. 

It cannot anyhow be held that the ac- 
tion or non-action of the guardian renders 
the matter in question void ab initio. Here 
thefather asked for an equal share for the 
minors with his other sons. There is really 
no adverse. interest because. the father as 
shown expressly disclaimed his right to 
a share. Though Ex. 1 was not signed on 
behalf the minors Exs. D and B, ‘the pro- - 
perty, lists, were and itis not proved that 
there was any negligence on the part of 
the father in respect ofthe minors’ rights, 
Jagan Nath v. Mannu Lal (6) holds that it 
is competent for the father of a joint Hindu 
family in his capacity as manager to refer 
the partition of the joint family to arbitra- 
tion, In that case minors were involved. 
So also the maneger of a joint Hindu 
family even if he be not the father: Balaji 
v. Nana (7). I am, therefore, unable to see, 
why the minors should not be bound by 
thisaward. They have certainly suffered 
no deprivation and their only real com- 
plaint is against the award of jeshtabha- 
gam which is, in my opinion, justified 
for the reasons I have stated. It was also 
faintly suggested that the arbitrators were 
bound to take evidence and thatthe minors 
were prejudiced because evidence was 
not taken on their behalf. Throughout the 
statement put in by the adult members 
of the family there seems to me to be no- 
thing in any way prejudicialto the minors 
save the claims made for some additional 
consideration which, seve in the case of 


(5) 115 Ind. Cas. 801; A. IR. 1929 Mad, 213; 29 L. 
W. 125; Ind. Rul, (1929) Mad. 465; 52 M. 275; 56.M. L, 
J 175 (F. B). e i 

'(6)16 A.231; A. W. N. (1894) 60. 
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defendant No. 1, were not considered by 
the arbitrators. I can see no unfairness 
to the minors and no prejudice to them. 
Their interests seem to have been looked 
after by the family as well as by the arbi- 
trators who, as a matter of fact, did very 
little more than adopt the suggestions put 
before them in the lists and accounts’ 
rendered by the family. 

With the best consideration Ican give to 
the case Ithink the learned Subordinate 
Judge is wrong in sustaining any of these 
objections to the award and I think that the 
award is legal and proper and that a decree 
‘should be passed in accordance with it. 
The miscellaneous appeal must accordingly 
be allowed with costs here and in the Court 
below. | 

Wallace, J.—I agree throughout in 
the conclusions of, my learned brother. I 
- only to wish to:add a few sentences on 
the matter of the jeshtabhagam award and 
its validity as against the minor members 
of the family. | 

It is quite clear from Exs. A and B that 
the matter of jeshtabhagam award was 
included inthe matters referred to arbi- 
tration, and from Ex. G that the arbitrators 
definitely considered the propriety of it and 
awarded for it what they thought proper. 
The award was, in my opinion, a 
unanimous and considered judgment, for I 
quite agree with my learned brother that 
D. W. No. 2’s attempts now to discredit it 
discredit nothing and no one but. himself. 
His present glib confession that the went 
into the arbitration with no intention of 
of doing his duty, that he deliberately 
abstained from doing it, and that never- 
theless it was he who engineered the whole 
award privately and secretly ‘without the 
knowledge ofthe parties or most of his 
fellow arbitrators is obviously false and in- 
spired by an unscrupulous desire to help the 
defendants. The whole body of arbitrators 
was intimately acquainted with the family 
and its history, anda unanimous decision by 
such a body cannot be upset on the grounds 
urged by the lower Court. There is no 
ground in the evidence for concluding that 
ths arbitrators awarded the jeshtabhagam 
because they held that the law compelled 
them toawardit. The award of that was, 
therefore, not based onany error of law 
apparent on the face of the record. 

As tothe minors, they were sufficiently 
represented by their father and guardian, 
unless their interests have in fact suffered 
by such representation, and it is impossible 
$o hold that opinion when. . they have 
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been awarded exactly the same as their 
major brothers, (defendants Nos. 2 and 3) 
who presented their case fully, and who 
were fully heard by the arbitrators. The 
minors are unable to maintain that their 
case differs in any respect from that of de- 
fendants Nos. and 3. I am, unable, 
therefore, to hold that the award is in.any 
way badin law, and agree thata decree 
should be passed in accordance therewith. 
I agree in the order as to costs. 
Vv. N. V; Appeal allowed. 


MADRAS HIGH COURT. 
CIVIL APPEAL No. 414 oF 1926. 
: January, 15, 1929. 
Present: —Mr. Justice Wallace and Mr. 
Justice Madhavan Nair. A 
KASI IYER AND aNOTHER—APPELLANTS 


versus 
OFFICIAL RECIEVER, TANJORE, 
AND ANOTSER—RgssPONDENTS, 2 

` Provincial Insolvency Act (V of 1920), s. 54—Ap- 
plication to-set aside security bond. as fraudulent pre- 
ference—Proof required— Burden of proof—Debter 
‘unable to pay debts but struggling to put right— 
Security bond to one pressing creditor, whether liable 
io be set aside, in insolvency proceedings. , 

On. an'application to set aside a transaction byan 
insolvent- as amounting to fraudulent preference 
under s. 54, Provincial Insolvency Act, what the 
Court has to determine is, was the dominant motive 
actuating the debtor in making the transfer a desire 
to prefer the particular creditor or was it ofa differ- 
ent character.” [p. 214, col. 2] ate 

The burden of proving that the transaction in 
question comes within the scope of s. 54, Provincial 
Tnsolvency Act,and‘is bad as a fraudulent preference 
lies heavily on the Official Receiver, , [ibid.] 

Sime, Darby and Co. Ltd. v. Oficial Assignee of the 
Estate of Lee Pang Seng (1), followed. 

Where it was found that an insolvent, though he 
was unable to pay his creditorsand had stopped a 
considerable portion of his business, was all the 
while making genuine effortsto set right his finan- 
cial position without admitting defeat and in sueh 
circumstances when one of his creditors who was a 
banker whose assistance, was useful to ‘him in 
carrying èn his business affairs exerted severe pres- 
gure.on-himand he executed a security bond in dis- 
charge of the simple money-debts due to him: 

Heid, that the document could not be set aside, under 
s. 54 of the Provincial Insolvency Act. [p. 216, col.2] ` 

Appeal from an order of the District Judge, 
West Tanjore, in O P. No. 153-A of 1923, _ 

Messrs. T, Rangachariar and N. Kunji- 
thapadam, for the Appellants. 

Messrs. B. Sitarama Rao and N. Swami- 
natha Iyer, for the Respondents, 

JUDGMENT.—Tbis is an appeal by 
respondents Nos. 2 and 3 in Original Petition. 
No. 153-A of 1923 in Insolvency Petition 
No. 13 of 1922 before the District Judge of 
West Tanjore, against an order passed 
under s. 54, Provincial Insolvency. Act, in 
the following circumstances; 
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“ - Atthe instance of a creditor who put in an 
application on 14th December, 1921, respond- 
‘ent No, lin the lower Court, one Sivaswami 
dyer, was adjudicated an insolvent in 1923. 
The-insolvent was carryingon business in 
Tice, grains and pulses mainly at Madras, 
Negapatam, and. Rangeon. In the course 
of his business he used to take moneys from 
time to time from the appellants; who are 
bankers, carrying on a large business at 
Kallidaikurichi. They had extensive busi- 
ness at Madras, Tinnevelly, Tuticorin and 
other places also.- The insolvent was intro- 
duced to them by one Ramaswami Ayyar 
who knew both the parties very. well. In 
.the course of their dealings some hundies 
to the extent of Rs. 7,000 were drawn by the 
insolvent. in favour of the appellant but 
these ‘were dishonoured. ‘The insolvent 
then executed on 2Uth September, 1921, a 
registered security bond, Ex. D, for Rs, 1-,000, 
to cover the hundi amount and otber 
“moneys due-frem him-to them, The Offi- 
‘vial Reciever filed an application to annul 
-this security bond under s. 54, Act V of 1920 
¿on the ground that it operated asa fraudu- 
lent preference.. It.was mentioned that the 
“insolvent executed a number of documents 
“with a view to prefer the alienees who-~are 
„either hie good friends or relations, without 
-any pressure on their part, in secrecy and 
“without their knowledge: see para 4 of the 
_ Official Receiver’s “affidavit, and it- was 
-alleged thatthe security bondin question 
-was one of such alienations.. These allega- 
tions were. denied- and- the petition was 
“strongly resisted by the appellants. On 
. the evidence the learned Judge found that 
-the security bond was fully supported by 


a consideration and that the appellants took 


it in- good ‘faith and without any know- 
ledge that it operated as a fraudulent pre- 
-ference.but he held that, when the insolvent 
“executed this document in their favour, he 
“intended to prefer them fraudulently to the 
- other creditors and, therefore, he set it aside 
_under..s, 54, .Provincial Insolvency Act. 
< This appeal has been filed by respondents 
Nos. 2 and 3 against this order of the learn- 
ed Judge. i 


The evidence in the case consists mainly 

` of that given by the insolvent, P. W. No.2, 
Subba Ayyar, R. W. No.1, the agent of the 
appellants and Ramasamy Ayyar, R. W. 


No. 2, the common: friend of -the 
parties. The finding of the learn- 
-ed Judge that at the time when 


“Bx. D was executed the appellants did not 
-know of the highly involved circutastances 
of the insolvent, that they-took the docu- 
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ment in good faith and that it was fullysup-. 
ported by consideration has not been 
seriously challenged before us, There is 
abundant evidence to support, the conclu- 
of the learned Judge on these points. It 
is not necessary to refer to 
the evidence at any great length but we 
would only add to the observations of 
the lower Court thatit was not suggested 
toSubia Ayyar, the agent, when he was 
examined, that he knew that Sivasami 
Ayyar was an insolvent and that both he 
and Ramaswami Iyer eay that they found 
stock in the insolvent’s shop at Madras, 
As noticed bythe learned Judge the ap- 
pellants advanced some moneys to the 
insolvent even after June, 1921, when he 
was not in a position to- meet the de- 
mands of various creditors and the in- 
solvent also appears to have paid moneys 
afterwards to them. The real question for 


consideration is whether the document in 
‘question was executed by the insolvent 


“with a view of giving the appellanta a 


‘preference over the other creditors” within 


the meaning of s. 54, Provincial [Insolvency 
Act. 

The law is well-settled that in cases of 
this kind what the Court has to determine 


is: “was the dominant motive actuating the 
debtor in making the transfer à desire to 


prefer the particular creditor or was it ofa 
different character.” 

This is a question of fact. If the Court 
after inquiry finds that the insolvent’s 
dominant motive in making the tranefer 
was to prefer one particular creditor over 
others then the transaction amounts toa 
fraudulent preference and will be set aside. 
Itis also well-settled that the burden of 
proving that the transaction in question 
comes Within the scope of s. 54, Provincial 
Insolvency Act, and is bad asa fraudulent 
preference lies heavily on the Official’ 
Receiver: see Sime, Darby ani Co Lid. v. 
Official Assignee of the Estaleof Lee Pang 
Seng (1). We have to see from tne evidence 
in the case whether the Official Receiver has 
successfully discharged his burden. 

The learned Judge found in favour 
of the Official Receiver mainly on 
the following grounds: namely, that, 


evidence in the case showed that in the 


middle of 1921, i.e, about three months 
before Ex. D was executed, insolvent was 
notin a position to meet the demands of 
his various creditors, that he admitted that 
hestopped his trade at about that time, 

(1) 107 Ind. Oas. 233: A.I. R. 1998 P. ©. 77;30 


‘Bom. L. R. 290; 54 M. -L. J. 337; 47 C..L. J. 339; I. L. 
- T. 40 Qal, 104;- 27-L. W. 744(P. 0.) - sardo 
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that he had alarge amount of debts when 
he executed this document, that immediate- 
ly after he became unable to meet the 
demands of the creditors he executed a few 
documents secretly and without the know- 
ledge of the alienees alienating almost the 
whole of property, that the document in 
question as well. as the other documents 
were brought into existence of Ramaswami 
Iyer and, fioally, that no real pressure was 
brought to bear on the insolvent when the 
document in question was executed. 

It is true that, when the petition was 
filed, the insolvent had debts to the extent 
of Rs. 40,000 but he had not stopped all his 
business, He says that he stopped his 
business at Negapatam and Madras but he 
was carrying on the business at Rangoon 
through his agent and he was also sending 
raw tamarind to Italy. The insolvent’s 
evidence shows that though he was not able 
to pay. off all his creditors and though he 
had stopped his business in some places, he 
was struggling hard to keep his business 
going, with the hope of finally recovering 
his lost business, Hesaysin his evidence 
“I never thought I was failing in my 
business.” 
when he executed the security bond he was 
making arrangements to pay the petitioning 
creditor and that he expected to discharge 
the debt dueto bim by the bslanceofsale- pro- 
ceeds and by the decree amount due from a 
Karaikal merchant. We see no reason why 
we should disbelieve these statements .of 
the insolvent. He was not altogether with- 
out funds; for it is clear that he hada 
‘decree for Rs. 10,000 and he says there 
were outstandings worth several thousands. 
The latter portion of the statement may 
or may not be true. The agent of the 
petitioning creditor went to Negapatam 
to effect a settlement by taking a transfer 
of the decree-debt but the compromise 
failed and the petitioning creditor evidently 
precipitated matters by filing the appli- 
cation for adjudicating him as an insolvent: 

As soon as the hundies were dishonoured 
pressure was _brought.to bear on the 
insolvent at the instance of the appellants 
in two ways. Ramaswami Iyer, the com- 
mon friend who introduced the insolvent 
to the appellants, was made to take the 
initiative in the matter. He. wrote Ex. 3 


to the insolvent on 17th July, 1921, i. e., 


soon after the hundies were dishonoured in 
May. In that letter he says that the re- 
spondents are not satisfied with the way 
in which the insolvent was doing business 
and he emphasises. about his own. respon- 
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sibility in the matter, apparently referring 
to the fact that he himself was as much 
responsible as the insolvent as it was he 
who introduced him to the appellants. 
He also says that one of the appellants 
asked him to go to Madras and reduce 
the outetandings as much as possible. The 
letter conveys a clear hint that Sivaswamt 
should do something to relieve the situa- 
tion. It is stated that this letter was 
written about two months before the execu- 
tion of Ex. D and cannot be considered as _ 
putting effective pressure on the insolvent 
but it is clear that action was taken at- the 
instance of the appellants not very long . 
after the hundies were dishonoured. Ii 
the matter had ended there, probably it 
may be said that no effective pressure was 
exerted by the appellants but the evidence 
also shows that tae appellants asked their 
agent at Madras, Subba Iyer, to press the 
insolvent “to give cash or security.” The 
insolvent says: ; ae 

“When I was in Madras at that time, 
almost every other day their man showed 
a letter to me saying that unless I gava 
security for the amount I would be harassed.” 

The original of this letter has not been 
produced but the fast of its non produc- 
tion does not seem to us to be totally 
destructive of the appellants’ case on this 
point The evidence of the insolvent on 
this and on the other matters has the ring 
of truth and no satisfictory reason has been 


` given as to 'why we shoul disbelieve him. 


Regarding the demanis made on the 
insolvent the clerk of the appellant cor- 
roborates him. Hesays that he was' making 
demands every hour after the hundies were 
dishonoured. Tais evidence cannot altoge- 
ther be ignored as interested. Then, we have 
the evidence of Ramaswami Iyer, R. W. 
No.2. Realizing his own resposibility in 
the matter to which he referred in Hx. 3 
he went to Madras, as appears from his 
evidence, 10 or 15 days after writing it and 
he asked the insolvent “to pay the money 
at once or give security bond” He then 
says the insolvent came to Kumbakonam 
and. executed the security bond which he 
sent by post to Madras. His evidence 
makes it clear that the appellants wauted 
immediate payment of money, or in the 
alternative, substantial security from the 
insolvent. The value of this evidence has 
not been properly appreciated by the learn- 
ed District Judge. The suggestion that 
because he owss Rs 5,0U0 to the appellants 
he is giving evidence in their favour cai- 
not be accepted; for, this witness realizing 


i 


96: 


his serious responsibility in the matter took 
the initiative by writing the letter, Ex. 3, 
and so, when he says that he pressed the 
insolvent to execute the document, got it 
executed and sent it-to Madras we believe 
he is giving‘a correct version of what ac- 
tually happened. - It seems to us, therefore, 
that the document was executed as a result 
of the effective pressure that was brought 
to bear upon the insolvent by the appel- 
lants through their agent and 'also through 
common friend, Ramaswami Iyer.. 


It is then said that just -at the same time 
four documents, Axs. O series, were executed 
“by the insolvent in favour of other cre- 
ditors and.that as these have been set aside 
under s. 54, Provincial Insolvency Act, 
Ex. D also must be annulled on the same 
ground. Wedo not know the exact cir- 
cumstances in which those documents were 
executed. One ofthem was executed in 
favour of a relative of the insolvent. What- 
ever value the fact of the execution of these 
documents may-have in finding out the 
intention of the insolvent when he executed 
Ex. :D, the learned Judge has evidently 
attached undue importance to this fact 
because he thinks that they were all exe- 
cuted at the instance of Ramaswami Iyer 
and so: he infers Ex, D must also be bad for 
the same reason. But on examining the 
evidence we find that. the learned Judge 
has fallen into an error when he says that 
“Ramaswami Iyer seems to have brought 
into existence the security -bond along 


with other alienations;” for the evi- 
dence does not support this remark. 
On the other hand, the evidence 


is that Ramaswami Iyer did not know of 


the execution of Ex. O. . He was interested. 


only in the appellants and naturally he took 
“an important part in getting Ex.D exe- 
cuted by the insolvent. As the evidence 
shows that the insolvent was trying his best 
to arrange his business affairs in such a 
way as to ward off insolvency, the fact that 
these documents wera executed. secretly 
does not matter very much; for if publicity 
was given to them it is obvious his attempts 
to recover his position will be rendered 
nugatory. 


In considering the motiveofthe insol- 
vent when he executed Ex. D we must not 
lose sight of the important fact that there 
was no reason for him to prefer the appel- 
lants who are not his friends or relations. 
In “this connexion it is interesting to note 
that one of- the reasons alleged by the 
Official Receiver for annulling these ‘docu- 
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ments was that they were executed to’ thé 


insolvent’s friends or relations with a view 
to prefer them. This reason has failed so 
far as the present appellants are concerned, 
because, as we have said, no evidence has 
been given to show that they are his friends 
or relations. : < 
On a careful consideration of the pro- 
babilities of the case it does not seem to us 
that the insolvent executed Ex. D with the 
dominant motive of preferring the appel- 
lants to the other creditors, As observed, 
the insolvent, though he. was unable to pay 
his creditors and had stopped a considera- 
ble portion of his business, wasali the 
while making genuine efforts to set right 
his financial position without admitting 
defeat and in such circumstances when the 
appellants who had a legitimate grievance 
against him and who are bankers whose 
assistance would be useful to him in carry- 
ing on his business affairs exerted severe 
pressure on him he executed the document 
in question. This seems to usto be the 
truth of the whole matter. We cannot say 
in the circumstances that the document 


‘should be set aside on the ground that thé 


insolvent executed it witha view of giving 
the appellants a preférence over the other 
creditors within the meaning ofs. 54, Pro- 
vincial Insolvency Act. The lower Court's 
order must, therefore, be set aside and this 
appeal should be allowed with costs here 
and in the Court below. 
V.N. V. Appeal allowed. 


-MADRAS. HIGH COURT. 
Orvi Revision Petitions Nos. 1612, 1613 
anD 1704 oF 1928 anD 4 oF 1929. 
October 1, 1929. 

Present :—Mr. Justice Ourgenven, : 
M. LAKSHUMANA IY YAR— PETITIONER 
Versus 4 l 

8. RAJAM AIYAR AND OTHERS — 


Ea RESPONDENTS. ' : 
Madras District Municipalities Act(V of 1920)— 
Rules for decision of election disputes—Application 
for recount, when can be ordered—Procedure—EHlec- 
tion petition—Municipal Chairman, whether proper 
party—Order for costs against Chairman, whether 
right. 

A recount onan election is -not granted as of 
right, but only on evidence of good grounds for 
believing that there has been a mistake or miscount 
on the part ‘of the returning officer. But 
usually nothing more can be alleged’ than 
cause to suspect the original count. An over-strict 
insistence thatan application should be supported 
by evidence of miscounting is unwarrantable. An 
application for recount supported by an affidavit may 
be sufficient. [p. 218, col, 2.] . 

The Chairman of a Municipal Council is not a 
proper partytoan election petition there being no 





tight to relief alleged to exist in him and the Court. 
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cannot on a successful election petition direct him to 

pay the costs of the petitioner: [p..219, col. 1.] f 
Govardhan Das ¥. LaljOhand (3) and Pulakam Rama- 

kristnareddi va Nooney Panakalu (4), followed. ' 


O.R, P. Nos, 1612 anv 1613 oF 1928. 

. Petitions under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act pray- 
ing the High Oourt to revise the orders of the 
Court of the Subordinate Judge of Vellore, 
dated the 3rd November, 1928 and 3rd Dece- 
mber, 1928, and made. respectively in I. A. 
Nos. 692 and 752 of 1928 in O. P. No, 11 

`” of 1928, ‘ 

.  O.R, P. Nos. 1704 of 1928 anD 4 oF 1929. 

Petitions under s. 115 of Act V of 1908 and 

s., 107 of the Government of India Act 

praying the High Court to revise the order 

of the Oourt of. the Subordinate Judge of 


Vellore, dated the 11th December, 1928, and’ 


made in O. P. No, 11 of 1928. 

Messrs. V. Ramadoss and R, Purusho- 
thama Iyengar, for the Petitinoner. 

Mr. T. R. Venkatramasastriar, for the 
Respondents, < i 

JUDGMENT.—These petitions arise 
out of an election held on 27th August, 1928, 
to fill three vacancies in the 3rd ward of 
the Wallajah Municipality. The election was 
conducted by the Chairman and the result 
so far as it concerns us, stood as follows: 


Votes 
1. T.K. Ratnavelu Chetti ... 160 
2. M. Lakshmana Iyer ie 127 : Elected. 
3. K. S. Mallappa Chetti ; 
4, S. Rajam Aiyar See 116 
5. P. Venkataswami Naidu ... 109 ` 


Accordingly Nos. 1, 2 and 3 were declar- 
ed elected. An election petition (O. P. No. 
11 of 1928) was then filed by S. Rajam Aiyar 
(No. 4)' in the Subordinate Judge's Court, 
Vellore, alleging that the Chairman had 
shown undue partiality, that he had counted 
votes in favour of the successful candidates 
which ought to have been rejected, that he 
employed. inadequate staff, that the 
results were announced without checking 
or verification and that if there had been 
subsequent check the petitioner and other 
candidates who had failed would have been 
elected. This petition was filed on 3rd 
September, and on 24th October, before the 
hearing had commenced, the petitioner 
applied for a recount (I. A. No. 692 of 1928). 
This was granted, and therecount was 
carried out by a ‘Commissioner with the 
following result : — 


“Votes. 
1,. T. K. Ratnavelu Chetti 160\ . 
2. S.RejamAiyar | we 124} Elected. 
3. P.Venkataswami Naidu 124) 


4. M. Lakshmana Iyer L 120 
5. K. S. Mallappa Chetti pes 116 


It will be seen that Nos; 4 and 5 in the 


` LAKSHUMANA IYTAR Ya BAJAM AIYAR. 


' count was or may have been incorrect. 
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prior list have displaced Nos, 2 and 3, 
The two candidates who were now defeated 
M. Lakshmana Iyer and K. S. Mallappa 
Ohetti thereupon appliéd (1."A. No. 752 of 
1928) for ascrutiny of the ballot papers, 
with a view to ascertaining whether they 
had been tampered with, but this was 
disallowed by the lower Court. 

In arguing the main revision petition the 
contentions are raised that the’ learned 
Sub-Judge ordered the recount in circum- 
stances not sufficient to give him jurisdic- 
tion, and that he wasin error in not direct- 
ing the further scrutiny asked for. On the 
first point it is urged, more specifically, 
that a Court before ordering a recount must 
have evidence before’ it that the ‘original 
Mr. 
K. S. Krishnaswami Aiyangar has recourse 
to English Law in support of this position: 
In the Stepney case (1) the questions 
which arose were as to the stage in 
the proceedings at which a recount could 
be applied for and ordered, which does 
not now concern us and whether or not it 
could be claimed as.aright. Denman, J., 
in delivermg judgment, referring to an 
interlocutory -conversation during thè 
course of the hearing, says :— `` 57 

“We decided against the contention that 
the respondent was entitled’ to a recount ag 
a matter of right, but offered to hear any 
evidence tending to show that there had 
been a mistake on the part of the-returning 
officer. We heard witnesses on both sides 
upon the point, and were satisfied. I may 
say mainly upon the ievidence of one of : 
the witnesses called by the petitioner, that. 
there were strong grounds for thinking that 
the return could not be strictly relied upon. 
We, therefore determined upon directing a 
recount.......... $ i oc 

This case forms, the sole cited authority 
for the exposition of the Law on this point 
in Halsbury’s Laws of England (Vol. XII, 
para, 891). 

“A recount is not granted -as of right, 
but on evidence of good grounds for beliey- 
ing that there has been a mistake on the 
part of the returning officer the Qourt will 
make an order for a recount,” ` Wai 

In Rogers on Electious, 19th Ed., Vol, 
Ii, page 301, it is stated that “The 
practice now is to order a recount 
before the trial where there is’ reason to 


.beliéve there has ‘been a. miscount. Ap: 


plication for it should be made by summons 
supported by affidavits showing grounds”, 
The form oforder for recount (No, 35, at 


°Q)40,.M@&H 34. - ; 
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page; 933 of the same volume) contemplates 
the order being passed ‘Upon hearing 
Counsel for the petitioner and respondentand 
reading the affidavits of. etc." . 

Thus although in The Stepney case (1) oral 
evidence was taken, it is enough to support 
the applization by affidavit. 

Let us now see what preceded grant of 
the application in the present case. I have 
already summarised the allegations which 
petitioner made in his main petition. I 
will now quote the following. verbatim 
extracts from it: : 

“The Chairman deputed only one clerk 
to mark the votes secured by all the candi- 
dates when he ought to have employed 
more than one clerk...There was no sub- 
sequent check or verification of the votes 
marked by the clerk. The results were 
announced without checking or verification. 
lf there. had been subsequent check peti- 
-tioner and other candidates who failed in 
the election would have been elected.” 

Tn his affidavit in support of his applica- 
tion for a recount he says: 

“I have stated in my pétition that the 
Chairman showed undue partiality and 
counted many votes in favour of the 
successful candidates which ought to have 
been rejected......... I believe that if the votes 
were counted properly I would have been 
elected.” : 

In the counter-affidavit it was objected 
that petitioner was not entitled to the relief 
prayed for before he had satisfied the 
Court of the irregularities complained ot. 
The -learned Subordinate Judge in the 
course of his order, after quoting the 
- passage in Rogers which I have given, says: 
' “A miscount is alleged by the petitioner 
and this application is supported by a 
verified petition. I am, therefore, satisfied 
that there is a reasonable ground for the 
petitioner's belief that there has been a 
- miscount.” 

Reading together the affidavit withthe 

original petition, we find what that reason- 
able ground is; and if the Court considered 
the ground for the petitioner's belief to be 
reasonable, it must have felt, I presume, 
_that there was room to doubt the correctness 
of the count. It is not fcr me, dealing with 
this case in revision to weigh the grounds 
upon which the Oourt acted. I have only 
to see that action was not marked by lack 
of jurisdiction or by material irregularity 
in the exercise. It is quite clear that the 
learned Subordinate Judge was under no 
misconception as to what at any rate the 
‘English Law was and applied. his mind to 
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the question whether or not a recount 
should be granted. It need hardly be said 
that from the nature of the case proof that 
the count at the election was wrong cannot 
be given before the recount takes place. 
Usually nothing more can be alleged than 
cause to suspect the original count. An 
over-strict insistence that an application 
should be supported by evidencé of miscount- 
ing is, therefore, unwarrantable. I consider 
accordingly that there was a sufficient com- 
pliance with the English precedure apply- 
ing to this matter. Nor, looking purely to - 
Indian Law, do | discover any irregularity. 
Rule 6 of the Election Disputes Rules for 
District Municipalities renders the pro- 
cedure laid down by the Civil Procedure 
Code applicable ; -and under OQ. XIX, r.2 - 
of the Oode evidence may be given by 
affidavit upon any application. From this 
point of view. the lower Court was dealing 
with the equivalent of an interlocutory 
application in a suit, and so faras I can 
see no question of jurisdiction is raised by 
the manner in which it dealt with it. 
‘It is then said that having allowed the 
recount the learnad Sub-Judge should have 
ordered the further scrutiny asked for. 
Into the merits of the case for this, and of 
the order dismissing the application, it is 
not permissible for a revising Oourt to 
enter—See the Full. Bench case Appaya 
Gounder v. Sheik Dawood Sahib (2) I can 
only say, therefore, that the order appeara to 
have been passed with jurisdiction and so 
is final. : 
One of the results of the recount was; as ' 
has been seen, to provide P. Venkataswami 
Naidu with a seat. This man was a party ` 
(7th respondent) to the petition, and under 
T. 12 (2) (a) it was competent to the Oourt to 
declare him duly elected. It is pointed out 
that he putin an application (I. A. No. 806 . 
of 1828) to which he made only the three 
originally successful candidates parties, and 
it is urged that it is bad for non-joinder of . 
the remainder. I doubt whether any such 
application was in fact necessary, buta 
sufficient answer is that the objection comes 
from two of those who were made parties. 
Civil Revision Petition Nos. 1612, 1613 
and 1704 of 1928 are accordingly dismissed 
A costs to respondents in O, R, P. No. 
1704. 


There remains C.R. P. No. 4- of 1929, 
preferred by the Ohairman. He had been 
made a party to the original petition and 
in declaring the petitioner and the 7th 


(2) (1927) M. W. N, 843; 


i 
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respondent in those proceedings duly 
elected the lower Court ordered that the 
Chairman should pay their costa. The 
learned Subordinate Judge found jurisdic- 
tion for this course in the carelessness 
evinced by the Chairman in counting the 
votes. The propriety of this order is open 
to the gravest doubt, because the question 
of the Ohairman’s personal culpability was 
notin issue and not tried. It is quite 
possible, for all that the inquiry shows, 
that he was the victim of misconduct on 
the part of others. These, however, it may 
be said, are not grounds for interference in 
revision and I turn to the more fundamental 
objection to this part of the order. The 
Ohairman, it is contended, was not a proper 
. party to the petition, and the Court should 
have struck his name out. It is, no doubt, 
true that in England a Returning Officer 
may be impleaded as a respondent. (Hals- 
bury’s Laws of Hagland XII, page 821 
and Rogers on Elections, Vol. II, page 266), 
But there is ground to hold that this is not 
the law in India, Under r. 12 the Municipal 
Council may appoint a legal practitioner or 
other person to attend and take such part in 
the inquiry as the Judge may allow. That 
does not, of course, in terms preclude a 
petitioner from making the Ohairman a 
party, but it does suggest that the framers 
of the rules did not contemplate that he 
should do so. There is a statement in a 
report on a petition decided by the Election 
Commissioners of the Punjab, Govardhan 
. Dasv. Lal Chand (3), that there is no pro- 
vision in the Indian, as there is in the 
English, Law for the Returning Officer being 
made a respondent, and that so far as it 
goes, appears to be correct. In Pulakam 
Ramakrishnareddt v. Nooney Panakalu (4) 
it was held by Jackson, J., that a Chairman 


- is not & proper party to an election petition, -: 


and that the Court ought to have struck 
out his name. The point has not been so 
put in the arguments, but L conceive that, 
by force of r. 6 the Court must guide itself 
by the terms of `O., I, r. 3 of the Oivil Pro- 
cedure Code; and here no right to relief 
was alleged to exist against the Chairman, 
so that he was nota proper party. On this 
view the order making him liable for costs 
cannot be supported and I set it aside. 
Petitioner will recover his costs of this 
petition from respondents. 

V.N. V. 

(2) 61 Ind. Cas. 315. F : 

(3) 110 Ind, Cas. 342; A. I. R. 1928 Mad. 1129. 


Order set aside. 
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MADRAS HIGH COURT. 

APPEaL aGainst OgpEx No: 869 or 1926. 

July 16, 1929. 

Present :—Mr. Justice Venkatasubba Rao 

and Mr. Justice Madhavan Nair. 

SUPPIAH MOOPPANAR—ApPELLANT— 

versus 

MALLAPPA OHETTY AND 0OTHERS— 
< RESPONDENTS. . 

Provincial Insolvency Act(V of 1920), ss. 27,48— 
Extension of time for applying for discharge, whether 
must be on debtor's application. . 

The Court has the power to extend the period for 
applying for discharge not merely at the-instance of 
the debtor but also on the application of anybody 
interested. s 

Jetaji Perya Firm v. Tripuramallu Krishnayya (1), 
followed. 

Appeal against an order of the District 
Court of Ramnad at Madura, dated the 23rd , 
March, 1926. 

Mr. T. L. Venkatarama Iyer, for the Ap- 
-pellant. i ; 

Messrs..T. M. Ramasami Iyer, R. Iayaram 
and T. S. Suaminathan, for the Respond- 
ent. LNS 

JUDGMENT.—The first point taken 


-by Mr. Venkatarama Iyer is that under 6, 


43, it is the debtor alone that can apply for 

„extension. Butas has been pointed out in 
Jethaji Peraji Firm v. Tripuramallu Krish- 
nayya (|), 8. 43 is controlled by s. 27:. 

“ It is equally clear that the Court has the 
power to extend the period and it may be 
so done, not merely at the -instance of the 
debtor but on the application of anybody 
interested., The section merely requires 
that sufficient cause shall be shown, but.it 
does not say, that the debtor alone may ap- 
ply for extension or shall show sufficient - 
cause.” | iz 

In this case it was a creditor that applied 
for enlargement of time and the Official 
Receiver agreed to an order being made. 
This objection is, therefore, overruled, 


The 2nd point raised by Mr. Venkatarama 
Iyer is that his client, the alienee, was not 
given notice of the application. We may 
point out that it is desirable that in such 
cases notice should go to alienees. In this 
particular case, however, the appellant has 
not been able to show that any prejudice 
has resulted and we are, therefore, unable 
to set aside the order of the District Judge. 

The appellant complainsthat the delay 
in the disposal of the proceeding’ to annul 
the alienation causes him great hardship. 


(1) 122 Ind. Oas. 351; 29 L. W. 649; at p. 652: 57 M. 
L. J. 116; 52.M. 648; (1929) M. W. N. 489; Ind. Rul. 
(1930) Mad. 319; A, I. R, 1930 Mad. 278, 
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We direct the lower Court to expedite its 


hearing. The appeal: is dismissed with 
costs, 
YN, V, 


Appeal dismissed. 


' MADRAS HIGH COURT. 
OVIL Arpa No. 418 oF 1924. . 
ag September 13, 1929. 
Present :—Justice Sir O. V..Kumaraswami 
“Sastri, Kr., and Mr. Justice Pakenham | 


Se Walsh. - 
DAVULAR PITOHAYY A AND ANOTHER—- 
PLAINTIFFS— APPELLANTS 


w ' versus 
DIVI VENKATAKRISHNAMACHARLU 
.-AND OTBERS— DEFENDANTS— RESPONDENTS. 

Civil Procedure Cade (Act V of 1908), s. 98—Prayers 

-beyond scope of sanction, whether sustainable—Suit by 

some only of several to whom sanctionis granted, whe- 
“ther maintainable—Absence of notice to defendants, 
effect of. : 

No relief can be granted under s. .92, Civil Proce- 
dure Code, with reference to prayers which are out- 
side the scope of the sanction. [p. 220, col. 2.3 

- Srinivasa v. Venkata (1), followed. 

A suit by some only of the persons to whom sanc- 
tion was given under:s...92 would not lie. [p. 22], col. 
2; p. 222, col, 1.] 

-Sayad Hussein Miyan v, Collector of Kaira (2), Ven- 
katesia Mallia v. Rammampalli Ramayya Hegade (3) 
and Maddala Bagavannarayana v. Vadupalli Peru- 
mallacharyulu (4), followed. 

It is only after a suit under s. 92 has been rightly 
instituted that the public become constructive parties 
to the suit. ‘If the suit is not properly instituted, 
there is no question of the Court treating the suit as 
one which is properly instituted and then remedying 
any defects by the addition of parties. [p. 223, col. 1.] 

“It would be desirable, before giving sanction for a 
suit under s. 92 that notice should be given to the 
institution or the trustees: although it is not 
obligatory. [p. 222, col. 1] 

Appeal against a decree of the Oourt of 
the Additional Subordinate Judge of 
Bapatla in O. S. No. 8 of 1924 (O. S. No. 55 
of 1923, Principal Sub-Court, Bapatla), 

The Advocate General and Mr. P. FV. 
Vallabhacharlu. for the Appellants. | 

‘Messrs. S. Varadachariar, V. Govinda- 
rajachari, K. Kameswara Rao and EK. 
Viswanatha Sastri, for the Respondents. . 

JUDGMENT.—This appeal arices out 
of a suit filed under s. 92:‘of the Civil 
Procedure Code by two plaintiffs who 
obtained the sanction of the Collector. The 
Collector's sanction which is filed as Ex. A 
in the case runs as follows: | 

“Permission under s. Y2, Civil Procedure 
Code is granted to the.three persons named 
below. to bring a, scheme suit in, respect of 


the affairs of thé-temple of Sree- Varadara- 
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jarajaswami Varu of Pedapullivaru Village, 
Repalle Taluk, which are reported to be 
mismanaged by the present trustee. 
i. Kavata Venkata Subramanyan. 
2. Davuluri Pitchayya. 
3. Kosaraju Reddayya. 
Time six months. 
2. The Tahsildar, Repalle, will please 
report the result at the end of the period." : 
This sanction was obtained without notice 
to. the defendants but this makes no 
difference as regards: the validity of the 


sanction. Having got the sanction, 
two out of the three persons, namely, 
Pitchayya and MReddayya filed the 


suit. Though the sanction was only given 
to bring a scheme suit, the prayers in the 
plaint were (1) for a scheme to be framed 
for the general management of the temple, 
(2) for the removal of defendants Nos. 1 to 


3 
. (3) for the appointment of new trustees, 

(4). foran order vesting;the temple prop- 
erties in the trustees, appointed by the 
Court, 

(5) for the appointment of Receiver and 
other reliefs. : 

Obviously, except the firat prayer, all th 
other prayers are outside the scopa of the 
sanction, No relief could have been grant- 
ed with reference to them. See Srinivasa v. | 
Venkata (1). 

Venkatasubramaniam who was the first of 
the three- persons to whom sanction- was 
given did not join as a plaintif and he was 
impleaded asthe lith defendant. It is al-- 
leged in para. 120f the plaint that the 
llth defendant was added as a pro forma 
defendant as he is notat present available 
to join as plaintiff. An application is filed 
before us to transfer him as an appéllant. 
In the affidavit filed by Venkatasubramaniam 
all that is stated is that after the 
sanction was obtained he was obliged to 
leave Pullivaru on private business and 
could not co-operate with the other two per- 
sons in filing the suit and that as he was not 
available even on the last day of limitation 
the suit had to be filed by the other two 
persons. He says that he allowed the suit 
to goex parte as he was willing that it 
should-be prosecuted. The counter-affida- 
vit filed denies the fact that Venkatasubra- 
maniam was not in Pedapullivaru on the 
date the suit was filed and states that the 
real reason was that the present appellants. 
and Venkatasubramaniam applied for sanc- 
tion to file scheme suits both in regard to 


(1) 11 M, 148, 
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the temple in question and a Siva temple 
in Pedapullivaru ‘and that Venkatasubra- 
maniam was interested in the Siva temple, 
that after obtaining the sanction the ap- 
pellants refused to file a scheme suit in re- 
gard to the Siva temple, for, the Archakas 
of the temple were their friends and be- 
longed to their faction and that as the pre- 
sent appellants refused to join him in filing 
the suit with regard to Siva temple, Ven- 
katasubramaniam declined to join the ap- 
pellants in filing the present suit. 
‘Although the defendants took the objec- 
tion in the lower Court that the suit was 
bad because only two of the three persons 
to whom sanction was given filed the suit 


. and although issues were raised covering 


that contention, no application was made 
either by Venkatasubramaniam or by the 
other two plaintiffs to transpose Venkata- 
Bubramaniam as a plaintiffin the lower 
Court. 
The Subordinate Judge dismissed the 
suit. He found on the facts that no misccn- 
duct was proved against the defendants 
(Archakas) and he held that the suit as laid 
was bad as two alone out of the three per- 
sons to whom sanction was given could 
not file the suit. In para. 10° of his 
judgment the learned Subordinate Judge 
says:— ` í 
“The plaintiffs’ witnesses themselves have 
admitted that the defendants have been 


doing the Nitya-naivedya Deeparathana, 


Tirunakshatralu, and Pakshotsva or Ekadasi 
Utsavams. 


done. But these witnesses of: the plaintifis 
are either partisans of the plaintiffs or.are 
relations of the. plaintiffs and most of them 
have come forward without summons. 
There is ample evidence on the side of the 
defendants, which I believe to be true, that 
the Sukravaramsevalu and the Masotsavam 
or the seva on Sravana Nakshatra day in 
each month also have been done regularly 
by the defendants Nos. 1 to 10 in addition to 
other sevas not referred to.in Hx, I (origin- 
al trust deed). I, therefore, find that the 
defendants Nos. 1 to 10 have been doing re- 
gularly all the services and .sevas referred to 
in Ex. I." . f 

` He finds that the defendants are not liable 
tobe removed even assuming that Ex. I 
creates a trust in favour of the deity. 


So fay as the first plaintiff is ‘concerned, 


it is clear from his evidence that he bas in- 
stituted this suit because of his enmity with 
the defendants and although in para. 
8 of the plaint ‘various charges of miscon- 


DAVULAR > PITSHAYYA V. DIVI VENKATAKRISHNAMACHARLU. 


They won't admit that the. 
‘Masotsava and Sukravarlu sevas have been 
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duct have been made, his evidence’ shows 
that some at least ofjthe main charges are . 
false. He admits that he and all the defend- 
ants have not been on speaking terms fot 
the last 16 years, that during this period 
he never asked the Archakas why they were 
not properly doing the necessary things -for 
the temple, that for the last 16 years the 
Archakas have not been inviting the kar- 
nam and the other village. officials for the 
festivals, that the lst defendant complained 
against him for making excess collections 
as the assistant karnam of. the village and 
that he lost his branch postmastership. on 
account of complaints made by the defend- 
ants. The 2nd -plaintiff did not venture to 
give evidence although he alleged several 
acts of misconduct in the plaint, 

We are not satisfied that the non-joinder '`' 
of Venkatasubramaniam as a plaintif was 
due to his absence from the village: If his. 
affidavit is true, he left the village‘after 
the sanction was obtained on private 
business and could not co-operate with the 
other two persons in filing the suit in 
the lower Oourt. He says that he was 
absent even on the last day when the suit 
had to be filed because the sanction enured 
only for six months. If his affidavit is true, 
beyond obtaining the sanction, he took no 
part in the preparation or the filing of the 
plaint. ‘This fact would be material. in 
dealing with the other question as to whe- 
ther the suit is properly framed. The pro- 
babilities point to the reason given by the 
Archakas in the counter-affidavit being a 
true one. Wedonot think that sufficient 
reasons have been made out for transposing 
the llth defendant as a plaintiff even as- 
suming that such a transposition would 
cure the original defect in the: institution 
of the suit. Wecan find little bona: fides 
in the matter, Although the sanction -was 
only ‘for filing a scheme suit, various char- 
ges of misconduct were made in.the plaint 
with a view to support the prayer for the 
removal of the Archakas for which no sanc- 
tion was given and these charges have been 
found to be false. Even on the first plaint- 
if's own evidence some of the ‘charges 
could not be- sustained. Enmity with. -the 
defendants and not -a bona -fide -desire to 
safeguard the interests of the temple seems 
to be the main motive for the suit. How- 
aver, if the plaintifis can have a good cause 
of action motive would be immaterial :but 
we refer to this only as a ground for not 
exercising our discretion in the matter.. 

As regards the maintainability of the suit 
we think that the suit by some only.of the 
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persons to whom-sanction was given under 
s. 92 would not lie. The object of requiring 
sanction or permission before such suits are 
instituted under s, 92 is to safeguard not 
only the rights of the public but also the 
rights of the institution and the trustees. 
Thé suit being a representative suit, it is 
necessary to see that the persons who 
come forward are persons who have an 
interest in the temple and persons 
who can be safely entrusted with the con- 
duct of the suit, Even though the whole 
public are technically parties,still the plaint- 
iffa who file the suit have the conduct of 
the suit and very large powers in the 
shaping and the conduct of the suit. As a 
matter of general experience the public 
leave it to the plaintiffs to conduct all the 
‘proceedings and to take the various steps 
necessary for its successful prosecution. It 
is also for the benefit of the institution and 
of the trustees because it affords a -safe- 
guard againstimpecunious improper persons 
coming as plaintiffs and involving the trust 
in litigation and expenses and it is also a 
safeguard that the persons are substantial 
persons from whom . if the suit fails the 
costs can-bé recovered and not merely men 
of straw. Iftwo out of three or more per- 
sons to whom sanction was given can file 
a suit. it may be that the substantial per- 
sons having got the order take no futher 
part leaving the trustees and the institution 
remediless as regards the recovery of costs. 
The authority giving the sanction must 
consider the various aspects before giving 
the sanction and ons important considera- 
tion should be as regards the status and 
position of those who come forward to re- 
present the commnnity. We may in this 
connection state that it would be more 
desirable, before giving the sanction that 
notice should be given to the institution or 
‘the trustees although it is not obligatory. 

“In Sayad Hussein Miyan v. Collector of 

Kaira (2) Jardine and Ranade, JJ., observ- 
ed; 
“Turning to India itis obvious that the 
requirement of sanction protects trust funds 
and the trustees also from vexatious suits, 
as. so great an officer as the Advocate- 
General will not sanction suits without 
enquiry about the motives, the merits, the 
expense and such bars as limitation.” 

In Venkatesha Mallia v. Rammampalli 
Ramayya Hegade (8) Sankaran Nair and 
Spencer, JJ., observed: ae 

“Such sanctions for instituting suits 

(2) 21 B. 257.. - pr 
(3) 26.Ind, Ons, 202;,38 M, 1192; 27M, L, J, 41 >. 
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against trustees have to-be construed strict- - 
ly without enlarging their scope, the object - 
of requiring sanction being to protect man- - 
agers from vexatious suilts...... cases may 
occur in which it might be inadvisable to 
grant sanction to a particular individual 
either on account of his character, ‘personal 
motives, or his solvency, and yet if he. 
joined with some one whose very name. 
would be a guarantee against the suit being , 
improperly conducted a Court would be ` 
justified in granting a joint sanction where. 
it would have refused leave to the single” 
applicant.” A 
Having regard to these considerations we 
think that where permission or sanction-is . 
given by name to more than two persons, . 
that power should be exercised by them all.. 
So far as the athorities go, they support this. 
view. The question directly arose fer con- 
sideration in Maddala Bagavannara- 
yana v. Vadapalli Perumallacharyulu (4). 
where Sir John Wallis, O. J , and Seshagiri 
Aiyar, J., heid that where sanction is given. 
under s. 92 of the Civil Procedure Code to 
more than two persons, two of them alone: 
cannot sue. It appears from the facts of 
that case that four individuals obtained: the, 
sanction of the Oollector under s. 92 of- 
the Civil Procedure Code and that two’ of 
them alone brought the suits alleging that, 
the other two have been gained over by the 
defendants and they refused to join in the 
suit. The contention was that sanction 
having been given by the Collector to 
four persons, two of them alone cannot sue 
without obtaining fresh sanction. The 
learned Judges after referring to the terms 
of 's. 92 observed:—— i E 


“We think the language used shows that 
the persons authorised to sue are all the 
persons to whom the consent has been 
given and not any two of them. . On the’ 
opposite contention, there might be com- 
petition between the various persons’ 
authorised as to who should sue. Besides, 
the provision for giving consent to two 
or more persons shows that the Legislature’ 
considered that in some.cases it might not- 
be desirable for only two to sue. In this 
connection it is worth mentioning that: 
Romilly’s Act, upon which this section was- 
founded, enabled any two persons interest- 
ed to apply, and that here the Legislature 
has empowered any two or more persons: 
with the consent of the Advocate-General ”, 

A similar question arose as regards the 
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Religious Endowments Act where alsosanc- 
tion was necessary. In Venkatesha Mallia 
v. Rammampalli Ramayya Hegade (8) it was 
held that where sanction to .sue is given 
to two persons under s, 18 of the Religious 
Endowments Act, one of them cannot sue. 
alone and that the sanction granted under 
8, 18 wasa condition precedent to the exer- 
cise of the right of suit. Section 14 of 
“the Act empowers any person or persons 
interested in the institution to sue in cases 
of breaches of trust etc. Section 18 requires 
previous leave to be obtained from Court. 
it appears from the report of the case that 
when the suit came on for trial before the 
Judge who gave the sanction, though no 
issue was raised, a-preliminary objection 
was taken that the suit was bad for the 
non-joinder of the other sanction-holder 
and the Judge upheld the contention. 
Reference has been made by the learned 
Advocate-General to cases of suits by 
trustees; but those cases have no applica- 
tion asin such cases itisthe trust which 
has the right of action and is the plaint- 
iff and it is sufficient if all the trustees are 
present before the Oourtas plaintifis or 
defendants. We may mention that even 
in the case oftrusts where the act which 
gives rise to the cause of action isan act 
which has to be done by all the trustees 
together or in consultation with each other 
e. g.. by putting. an end to a lease it has been 
held that one or more trustees cannot by 
simply joining the other trustees give rise 
to a valid cause of action where the other, 
trustees have not been consulted before 
the suit was filed. Similarly cases where 
it has been held that there is no abatement 
where one of two plaintiffs who obtains 
sanction dies or cases where it has been 
held that you can transpose parties after 
the suit is filed or allow new persons to 
-come ọn as additional plaintiffs would have 
no application to cases like the present 
where the question is whether the suit has 
been rightly instituted. Itis only after a 
suit has been rightly instituted, the public 
become constructive parties to the suit. 
If thesuit is not properly instituted, there 
is no question of the Court treating thè 
suit as one which is properly instituted 
and then remedying any defects by theaddi- 
tion of parties. MH 
“Waeare of opinion that the suit was not 
properly instituted and should be dismissed 
on that ground. j 
In the view we take of the law on this 
question it is not necessary for us to 
gonsider the other question as to whether 
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there is a trust in favour of the temple, the 
Archakas being only trustees, or whether 
there is a gift to the Archakas subject” 
only to their performing the services 
mentioned in Ex. I and any surplus income 
can be appropriated by them for their own 
use. 


The appeal fails and is dismissed with . 
costs of. defendants Nos. lto 10. In the. 
memorandum. of objections we allow 
Rs. 250 as Vakil’s fees in the lower Court. 


V. N. V. Appeal dismissed. 


`. MADRAS HIGH COURT. 
Appgal AGAINST OsDER No. 237 oF 19927, 
August 23, 1929. é 
Justice Veakatasubba Rao and . 
; Mr. Justice Madhavan Nair, 
S. NATARAJAN AND OTEERS— APPRLLANTS - 
versus 
V. NARASIMHA AITYANGAR, OFFOIAL 
.LIQUIDATOR or Tag OITY HYGIENIC 
MILK SUPPLY Co., Lro, MADRAS— 
. PENTIONEB— RESPONDENT, 4 
Companies Act (VII of. 1918), ss. 3, 187, 200—Diree- 
tion for payment by contributory—District Judge of. 
District in which properties of contributory are situate, 
whether has jurisdictionto enforce order—S, 8, scope 


Present:—Mr. 


of. = 
here the High Court under s. 187. of the Com- 
panies Act ọrdered the payment bya contributory in 
respect of a call andit was sought to enforce it by 
appliration to the District Judge of Tanjore where 
the contributory had properties: 4 
Held, that the District Court had no jurisdiction 
and the only Court which was entitled to enforce 
the order was the High Court which was the Court 
which would have jurisdiction in respect . of the 
Company if its- registered office was at Tanjore, [p. 
224, col. 1.] . i 
Section 3ofthe Companies Act could have no ap- 
plication where the objection as to jurisdiction is 
taken atthe very commencement of the procesdings. 


[p_224, col. 2) 

Kayasthe Trading and Banking Corporation. 
Gorakhpur v. Jai Karan Lat (1), followed. : 

-Appeal against an order of the District 
Court, West Tanjore, dated the 22nd day 
March, 1929, in B, P. No. 168 of 1928, in © 
O. P. No. 62 of 1922, 5 
. Mr. N. Suryanarayana, for the Appel- 
l s 


ants. f 
Mr. C. 8. Venkatachari, for the Respond, 
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, SUDGMENT.—The short question 
is: - What is the effect .of ss. 199, 200 -and 
201 of the Indian Oompanies Act read 
‘with s, 32. 

. An order was made by the High Court 

under s, 187 ordering the payment by a 
- contributory in respect of a call. He has 
` property in the District of Tanjore against. 
which the Liquidator can proceed. The 
latter - accordingly produced the order 
before the District Judgeand applied for 
its execution. The Judge overruling the 
objection of the contributory held that he- 
had jurisdiction to enforce the order. 

We have. to decide whether the order 
of the District Judge is right. It is stated 
by both sides that the only releveut pro- 
visions of the Act bearing on the auestion 
are the four sections to which we have 
referred. To them, therefore, we propose 
to confine our attention. The decision 
really turns on the meaning of s. 200 read 
in light of s. 3. 

The relevant portion of the former section 
runs thus: ? 

“Any order made bya Court for or in the 
course of the winding up ofa company shall 


be enforced in any place. in British India. 


other than {that .in which such Oourt is 
situate, by the Court that would have 
had jurisdiction in respect of such Oom- 
pany if the registered office of the Com- 
pany had been situate at such other place.” 

Let us apply. the section to the facts of 
this case. The order was made by the High. 
Court in the. course of: the- winding up. 


It: is sought to be enforced in Tanjore. 
Under the'section, which is the Court that. 


can enforce it? The answer is: “The 
Gourt -that would-have had jurisdiction in 
respect of such Company, if its registered 
office had been situate at Tanjore.” What 
then is that Court? The answer to this 
question is furnished by s. 3, which reads 
thus: ' . 


“ “The Court having jurisdiction’ under. 
this, Act shàll be the High Court having. 
jurisdiction in the place at which the. 


tegistered office of the Company is 
' situate,” ` f 


` In other words, if the registered office 


- of this Company is situate at’ Tanjore, the 
Court having jurisdiction -under the Act; 
would bethe High Court. From the -forego- 
ing statement, it follows that the only Court 

“that can enforce the order in question 
against property at Tanjore is the High 
Court - of Madras. We do not propose to 
decide the question, in what manner, in 
the event ofan application being made to 
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the High Court, is the order to be enforceds 
by direct action or by its being trans- 
mitted to the Tanjore Court? That isa 
point which does not arise at present, 
We fail to see how ss. 199 and 200 relied 
upon by Mr. Venkatachari support his 
contention. The section that confers juris- 
diction is s. 200 and the other two sections 
referred to by the learned Advocate merely 
deal with the mode of enforcing the orders. © 
This, in our opinion, is the proper construc- 
tion of these previous sections. 

The view we have taken receives support 
from Kayastha Trading and Banking Cor- 
poration, Gorakhpur v. Jai Karan Lal (1). 
Mr. Venkatachari asks what purpose then 
does s. 200 serve? The answer is simple. 
It obviously can apply to a case where an 
order made by the High Court of one’. pro- 
vince is to be enforced in another pro- 
vince: and as the Patna High Court in 
the decision we have cited has pointed out, 
in such a case it can only be enforced 
by the High Court of that other province, 

Lastly, Mr.--Venkatachari seeks to sup- 
port the order of the lower Court by-rely- 
ing upon s, 3, cl. (3), which says: 

“Nothing in this section shall invalidate 
a proceeding by reason of its being taken 
in a wrong Court,” 

It is very doubtful whether this clause 
applies to a case of this kind. In any case, 
it can have no application, as the Patna 
case has decided, when the objection was 
taken at the very commencement and at 
the proper time. : 

-This appeal is allowed with costs. 

‘The act of the Official Liquidator in 
applying to the lower Court is bona fide 
and we, therefore, allow him to take his 
costs out of the estate. 


vV. N. V. Appeal allowed. 


(1) 101 Ind, Cas. 750; 6 Pat, 132; A.1, R.1927 Pat, 
182; 8 P, D. 1.577. 
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‘BOMBAY HIGH COURT. 
SECOND OIvILAPPEAL.No. 364 oF 1927. 
. September 4, 1929., i 
Present:—-Mr. Justice Madgavkar, |. 
RAGHO RAVJI BHARDE—. | |. 
_ PLAINTIFF—APPELLANT . | 
at Ae ee os versus ` Ry” ae ont 
< : GOPAL JANARDAN AND oraers— 
DEFENDANTS— RESPONDENTS. `. 

Civil Procedure:Code (Act V of 1908), „ss, 11, 47— 
Decree establishing right to receive share of inam— 
Suspension of revenue by Government—Ezxecution for 
share allowed against managing ~ jagirdar—Subsequ- 
ent remission of revenue—Suit for'declaration and 
refund of share paid, maintainability of. je i 

Plaintiff was the managing jagirdar of a 
sharkati inam villagé andthe defendant was entitl- 
‘ed to aone-sixth share in the inam.- In 1895, the 
defendant obtained a compromise decree against the 
plaintiff-establishing his right to -receive one-sixth 
share of the vasuli rakam of every year. The Gov- 
ernment suspended the revenue and the plaintiff 
declined -to pay defendant. The defendant applied 
to execute the decree and was held entitled to re- 
cover his share even ifthe plaintiff did not actually 
receive the vasuli rakam. The Government entirely 
remitted the revenue for the year 1918-1919, and the 
plaintiff sued for a declaration that thé defendant 
was not-entitled to recover his share for the years 
for which the revenue was remitted and for refund 
of the amount paidto defendant for 1918-1918- 

Held, that the suit wasnot barred- either by s. 47, 
Qivil Procedure Code, or under the rule of res judi- 
cata. [p. 225, col. 2.] . KEN sg Na 

Second appeal against the decision of 
the District Judge at Ahmednagar, in 
Appeal No. 158 of 1925, confirming the 
decree passed by the Subordinate Judge 
at Shevgaon, in Oivil Suit No. 433 of 

1923, Re f f 

"Mr. D. G. Dalvi, for the Appellant. 

Mr. J. G. Rele, for the Respondents. ; 

JUDGMENT.—The question in this 
appeal is, whether the plaintiff-appellant is 
„entitled toa refund ofa certain amount 
‘which he paid to the defendants-respond- 
ents in respect of the latter’s one-sixth share 


of the revenue of the sharkati inam jagir: 


‘of: Varkhade in the Shevgaon taluka. in 
the . Ahmednagar District. Both the 
lower Courts held that the plaintiff's claim 
was res, judicata and that he was not entit]- 
ed to a refund--nor to the declaration he 
sought of his non-liability for any amount 
suspended or remitted fori subsequen 
years. f : E: 

The village in question, as stated above, 
is a dumala sharkati inam village, that is 
to say Government are entitled to half the 
assess ment andthe jagirdar to the other 
half. The plaintifi-appellant is the manag- 
ing jagirdar and the defendants-respon- 
dents have a one-sixth sharein the jagir. 
‘The assessment is made in a Tharayband 


and is recovered by Government and the. 
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‘namdar's one-half -is subsequently’ paid 
‘to the managing: jagirdar the ‘appellant, 
‘a8 appears from . the>evidence ‘of the 
> Oollector’s Ohitnis Ex. 31. -` th 
__, 1p Suit No. 104 of 1895 of thé Shevgaon 
Court by the defendants-respondents’ pre- 
decessors against the ‘predecessor of the 
.appellant,-a Gompromise decree was passed 
ordering that the plaintiffs in that. suit 
should receive a one-sixth share oùt of the 
“vasuli rakam” every: year and that the 
defendant should pay to the plaintiffs one- 
. sixth every year. in the month of May. In 
‘1800 defendant No. 1 applied in-execution 
for the recovery of the’ one-sixth share, 
which the plaintiff had declined to pay, 
onthe ground that the land :revenue had 
been suspended by Government; That 
darkhast was allowed.in favour of defendant 
No. 1 and similarly the second -darkhast in 
:1921. In 1922, Government ordered ‘that 
.the land revenue for the:year’ 1918-19, which : 
had so far been only ‘suspended, should be 
-Temitted.: The defendants’ had -already 
‘recovered their- one-sixth: share of tha 
- revenue for I918-19 under the darkhast of 
1921. The plaintiff. sued in: the presént 
suit for a declaration that the defendants 
had‘ no right to recover ‘this ‘one-sixth 
share in the year in which the Collector 
had suspended or remitted the ‘Tevenuée‘and 
claimed-a refund ‘of ithe amount remitted 
for the year 1918-19. The defendants . set 
- up the decree and the order in the previous 
darkhast and contended that -the claim was 
res judicata. Both the lower Oourts upheld 
the defendants’ contention and dismissed 
the claim as res judicata. ‘The plaintiff 
vappeals, ` i be 
In the original :application the: plaintiff 
included a declaration in Tespect: of. tha 
revenue suspended, It is conceded-on his 
behalf in this Court that that claim in 80 
far as it relates to the suspended revenue is 
res judicata by reason of the orders ‘in‘tha 
two darkhasts -of 1900 and: 1921. The 
present appeal is, therefore, confined, 
whether as to the refund or the declaration, 
only to: the revenue remitted. The lower 
Appellate Court thought. that the present 
claim fell under s. 47, Civil Procedure 
Oode. That view is not, in my opinion, 
correct. The present claim is fora refund 
and. a declaration. The .refund at least’ 


-could not be claimed under the decree. 


.Even in respect. of the declaration it cannot 
.be said that it is contained in the decree, 
The appellant can, at the most, urge that 
the decree is silent while the respondénts 
contend. that. the. decree on ita previoug 
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-construction in'the two darkhasts is incon- 
Sistent with the present claim: Under 
these circumstances, it is necessary for 
the plaintiff to make the present claim by 
_& Buit and not by an application in execu- 
.tion: Khetrapal Singh Roy v. Shyama Prosad 
Poe (1). l 

e. two questions in this appeal are 
firstly, whether the present issn is res 
‘judicata by reason of the findings and 
orders of the two darkhasts of 1900 and 


appellant: is entitled to a refund in respect 
_of the revenue remitted in the year 1918-19 
and a declaration for the revenue remitted 
in the subsequent years. 

On the. first, Point, both the previous 
darkhasts were in respect of the revenue 
Suspended. There was no issue nor an 
express decision on the question of the 
revenue remitted. Thelearned Subordinate 
Judges expressed no opinion as the point. 
. did not arise at any rate in those proceed- 
-ings. The darkhast of 1900 contains no 
expression of opinion on the point. Such 
‘a claim as the present can only be res 
judicata by reason of a decision or at least 
‘a finding. . None such is forthcoming in 
(the previous darkhast. The respondents 
. are thrown back upon the construction of 
the decree in those darkhasts and upon 
cases such as Beni Ram v. Nanhu Mal (2). 
_ This case has no application to the present 
, facts. When, one darkhast held that the 
, decree gave interest at a certain rate, the 
question of that rate of interest in the 
decree could not be subsequently re- 
agitated in a second darkkast. Here the . 
construction would,at the moat, be a ratio 
_decidendi and cannot support the plea of 
res judicata, Even on the question of eon- 
struction, the previous construction merely 
came to this: The question in the previous 
darkhast was-the meaning of the words 
vasuli rakam in the decree. The plaintif 
contended that by vasuli rakam was meant 
- the amounts actually received in his hands 
from Government. The defendants con- 
. tended that the amount meant the assessed 
amount. The plaintiff's contention was 
_negatived and the defendants’ contention 
was accepted. The question in both the 
darkhasis as observed was, whether the 
. defendants were, or were not entitled, to 
‘the revenue suspended and not in the 
hands. of the appellant. The present 
question differs in two essential respecte, . 
firstly, that itis a question of the amount 
- (Yasa, 265. 

49) TA, 103; IIL A181; 4 Sar P,O, J. 564 (P, C) - 
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remitted and not suspended, and secondly, 
it is a question of a refund of the year 
1918-19. For these reasons, I am clearly 
of opinion that the present claim is not 
resjudicata by reason of the findings and 
orders in the two previous darkhasis. _ 
As regards suspension and remission, 
the present rules promulgated in 1907 are 
to be found in Mr. Joglekar’s Land Revenue 


- Code, Out of them pages 620 to 625, and 
T, 5at page 621, r. 2, cl. 3 at page 623 and 
, 1921, and secondly, if not, whether the , 


T. 9 at page 625 have been brought to my 
notice for the appellant. They merely 
in effect direct that in case of a total or ` 
partial failure of the crops the villages 
including inam villages are entitled to ` 
certain suspension, provided Government 
are satisfied that the remission reaches 
the tenants and does not stop with the 
On the question of revenue 
remitted, the decree is silent.. These rules 


‘did not exist in 1895. It is a matter of 


common knowledge that previous to the 
Gujerat famine of 1900 and what is called 
“The Maconcchie Inquiry,”. suspensions 
and remissions, if at all, were only granted 
in individual cases. They were not, in my 


. opinion, in the contemplation of. either 


party at the time of the consent decree in 
1895; and no reason appears and none has 
been shown, why the appellant merely 
because he was the eldest and the manag- 
ing inamdar should make himself liable 
to pay his co-sharers an amount which he 
would never receive from Government, He 
obtained no profits for the guarantee of 
payment even in bad years. The present 
question is really on the merits outside the 
compromise decree as far as the words of 
the decree go. The decree was, however, 
passed merely on the respondents’ one- 
sixth share of ithe revenue It is not 
alleged for the respondents that there is 
any such custom of the managing inamdar 
paying one-sixth revenue remitted or not 
obtained. The case of the revenue-suspend- 
ed stands on a different footing. From 
the evidence of the Chitnis, it appears 
that it is only after three years continuous 
bad seasons that a remission is given by 
Government. The claim which the defend- 
ants wished to enforce in the suit of 1095 
and which was contempleted: by the com- 
promise or the consent decree was & sixth 
share of the actual inam revenue. That 
share was to be paid in May, and, therefore, 
it is intelligible, that the Courts in con- 
sidering the question of suspension would 
have to hold that the definite and ensuring 
payment in May to the respondentes must 
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override the fact of the suspension, that is, 
delay in payment by the cultivator to 
Government and by Government to the 
Plaintiff, The definite date May sufficiently 
explains this view in regard to the revenue 
suspended. In regard to remissions, how- 
ever, the case is widely different. The culti- 
vator does not pay Government and Govern- 
ment. does not pay the inamdar. There 
. appears to be no reason why the respond- 
ents should claim to retain the amount re- 
mitted merely by reason of the date May 
in the decree though it had been held that 
suspensions should not delay payment to 
them. The decree does not refer to the 
Tharavyband. The defendants claimed in 
the darkhast of 1900 the suspanded revenue. 
The Court held that the vasuli rakam 
referred to the revenue assessed and the 
revenue actually obtained. That construction 
and the ratio decidendi arenot necessarily 
binding in considering the present question 
of the revenue remitted and, therefore, irre- 
coverabls by the inamdar. The learned 
Subordinate Judge has himself observed 
that the equities are entirely with the ap- 
pellant and not with the respondents. In 
regard, therefore, to the refund, I am of 
opinion that both the lower Courts were 
wrong. The question is not res judicata 
and the appellant is in equity entitled to 
such a refund of the amount remitted. For 
the same reason, the decree itself being 
Silent, there appears no sufficient reason in 
this view to refuse him the declaration in 
regard to the revenue remitted in future 
years. 

I set aside the decree of the lower Appel- 

late Court dismissing the suit, and allow 
the appeal in respect of the refund of the 
revenue for the year 1918-19 and in respect 
ofa declaration ofthe revenue remitted in 
futuré years but not in regard to the re- 
venue suspended. ; 

Tine appellant has succeeded in respect of 
remission but has failed in respect of sus- 
pension. Each party will pay its own costs 
throughout. f 

A A Appeal allowed, 


ka 
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BOMBAY HIGH COURT. 
LETIEgS PATENT APPEAL No. 34 or 1927. 

A . August 14, 1929, 
Present:—Sir Norman Kemp, Kr, Acting 
Chief Justice, and Mr. Justice Blackwell, 

MAHOMEDALLI IBRAHIMJI— 
PLAINTIFF—APPELLANT 


: versus 
LAKSHMIBAI ANANT PALANDE— 


DEFENDANT— RESPONDANT J 

Contract Act {IX of 1872), s. 1385—Civil Procedure 
Code (Act V of 1908), O. XXXVIII, r. 5—Appendiz 
F, Form 6—Surety for attachment before jadgment— 
Compromise decree for payment in instalments— 
Surety, whether discharged— May adjudge, meaning 


of. - 

P There the plaintiff in a suit obtained attachment 
before judgment and a person stood surety under O. 
XXXVIII, r. 5, Oivil Procedure Code, and executed. 
a security bond in Form 6 to Appendix F, Civil 
Procedure Code, and the plaintiff subsequently com- 
promised with the defendants and agreed to re- 
ceive the amount sued for in monthly instalments 
and a compromise decree was passed-on those 
terms : ` ; 

Held, that the surety was discharged.[p. 228. col, 1.4 

Kemp, Ag. C. J. —A deeree passed ona compromise 
is not usually an adjudication contemplated by the 
surety. It is not an ordinary incident of the’ suit 
like an arbitration through the Court. The words 
“Qourt may adjudge” in Form 6, {Appendix F, 
mean, that the Court is to be the arbitrator 
not that itis merely to decree what the parties cori- 
sent to. [p. 228, cols.1 & 2.] 

Blackwell, J.—The words“as the'said Court may 
adjudge" in Form 6 apply only toa question which | 
might arise in execution in proceedings against tha 
surety,he the surety, being called upon in default of the 
judgment-debtor placing at the disposal of the Court 
the property specified or the value of it or such por- 
tion as may be sufficient to satisfy the decree, 
They have no application to the decree which the 
Court must pass before requiring the defendant te 
produce and place at the disposal of the Court the 
property specified, or the value of the same, or 
such portion thereofas may be sufficient to satisty 
the decree. [p. 229, col. 1] 

A surety would bebound by a consent decree ` 
provided that the consent decreedid not alter the 
obligations ofthe surety. [p. 229, col. 1 & 2] 

Letters Patent Appeal from the decision of 
Marten, U. J.,summarily dismissing Second 
Appeal No 926 of 1926, from the decision of 
the District Judge of Poona, .in Appeal 
No. 275 of 1925, reversing the order passed 
by the Extra Joint Subordinate Judge at 
Poona, in Darkhast No. 211 of 1925. 

KEMIT. G. N. Thakor (with him Mr. M. L. Seth 
.for Mr. M., H. Mehta), for the appellant. 
Mr. K. V. Joshi, for the Respondent. 


JUDGMENT. 
Kemp, Ag. CO. J.—This is a Letters 


` Patent Appeal against the summary dis- 


missal of the appeal from ‘the decision of 
the District Judge of Poona who reversed 
the decision of the Extra-Joint Subordinate 
Judge, Poona, in Darkhast No, 211 of 1925, 
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Shortly put; ‘the facts of the case are as 
follows :—In Suit No. 192 of 1924 the plain- 
tiff applied for an order for attachment be- 
fore judgment. The deceased, one Anant 
Wasudeo Palande, stood surety for the 
defendant under Civil Procedure Code, O, 
XXXVIII, r. 5. He exeeuted a bond in 
Form No. 6 to Appendix F tothe Oode. On 
April 12, 1924, the plaintiffand the defen- 
dant arrived at a compromise which was 
subsequently recorded as an adjustment of 
the suit and a decree passed, in terms there- 


_ lof by the. Extra-Joint Subordinate Judge.. 


The compremiseallowed the judgment-debt- 
or to pay the amount by instalments of 
‘Rs. 200 per month; The first instalment was 
payable on May 12, 1924, the second on 
June 12, 1924, and the decree further pro- 
vided that in default of payment of two 
instalments the plaintiff might recover the 


‘whole amount due, . The question before us 


is whether by this compromise the surety 
thas been discharged.: `. a 
` Mr. Thakor for the appellant contends 
that it is immaterial whether the decree was 
passed on a. compromise or. whether-it was 
arrived at after adjudication by the Court. 
He maintains that the surety is not 
‘discharged under the compromise decree.. 
Turning to Form No. 6 in Appendix F, it is 
-not absolutely clear whether the words “may 
adjudge” mentioned in the concluding part 
of the form refer to the adjudication of the 
Court on the claim or ‘the adjudication of 
the Court on the value of the property 
which the opponent has failed to pro- 
duce when required. I doubt, however, 
whether the words were intended to permit 
an inquiry into the value of the property 60 
as to reduce the security for its production 
in case’ of its non-production, Presumably 
any question of the value of the property 
would have been considered when the 
amount of the security was fixed. Nor is part 


performance by the defendant by produc-. 


ing only part of the property ordered to be 
produced a performance pro tanto by the 
surety of his guarantee. Ifthe words refer 
to the adjudication of the claim by the 
Court, then, with great respect to the deci- 
sions to the contrary, 1 would be inclined 
to say that a decree passed on a compromise 
is not usually an adjudication contemplated 
by the surety. It is not an ordinary incident 
of the suit like an arbitration through 
the . Court where (see 2nd Schedule, cl, 
16, of the Oode of QOivil Procedure) the 
Court pronounces judgment, Section 2, 
cl. (9), ofthe Civil Procedure Code, shows 
that a “judgment, implies a controversy. 


a, 
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Oode, no doubt says that a decree is the 
formal expression of an adjudication but 
the words “Court may adjudge“ in From 
No. 6, Appendix F, mean, I think that the 
Court -is to be the arbitrator not that it 
is merely to decree what the parties con- 
sent to. The adjudication requiredin a 
decree by s. 2(2) may be taken as infer- 
ring that a consent decree means that-the . 
order on the compromise is an adjudica- 
tion but it does not necessarily define the 
meaning of the word “adjudge” in From 
No. 6. The Court cannot refuse to record a 
compromise of the suit (O XXIII, r. 3) 
and it seems to me stretching the mean- 
ing of the word “adjudge” to say that 
where-this power is taken away from the 
Court it has adjudged the dispute. 


the appeal may, we think, 
on another ground. Now, 


However, 
be decided 


whether s. 135 of the Indian Oontract Act 


applies to the case of a bond passed to 
the Oourt or not—and it must be noted 
that the relation of debtor and creditor 
did not exist between the plaintiff and the 
defendant when the bond was executed— 
I see no reason why the equitable princi- 
ples underlying s. 133 should not be applied 
in this case. 


The correct test, I think, to apply to 
this case is, whether the compromise which 
was subsequently embodied in the decree 
was in the contemplation of the plaintiff 
and the surety when the latter became a 
surety. It may be that, if a decreeon a 
compromise comes within From No 6, there 
may be a. compromise which is consistent 
with the obligations which the surety had 
undertaken: to discharge. Butin the pre- 
sent case we baye the fact that the com- 
promise allowed the payment of the,decret- 
al amount, which amounted. to Rs. 1,500, 
by instalments of Rs. 2U0 per mensem com- 
mencing from May 12, 1924. In other words, 
it would be nine months before the surety's 
liability, if it held good, was extinguish- 
ed. During those nine months the posi- 
tion of the juagment- debtor might have 
altered very much for tfe worse. It is true 
that mere forbearance to recover the debt 
‘might not release tne surety but giving the 
dector the right to refuse to pay except parts 
of the debt at stated intervals’ alters the 
position of the surety as regards the debtor. 
His rights against the debtor are pre- 
judiced by this compromise, and, I think, 
it can fairly be said that such a com- 


promise was not one which was contem». 
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plated by him when he entered into the: 
suretyship, f 

In this connection, I would refer to the 

case of Tatum v. Evans (1), andthe follow- 
ing words of Mr. Justice Denman, as he 
then was, in his judgment (page 337*):— 
. “As regards Simson, I am of opinion 
that he is not liable. There can be no 
doubt that he entered upon the suretyship 
on the understanding that there was to 
be adefence of the action, and nota com- 
plicated compromise such as took place...; 
but I am of opinion that the compromise 
in this case is a thing so very different 
from a judgment in invitum pronounced 
by the Court after some inquiry into the 
facts, as to release a surety who was not 
consulted about it. I do not think that 
in what took place, looking at the sub- 
stance of the thing, there was, within the 
meaning of the bond, an ‘awarding of such 
sum as the Court should think fit’, but a 
complicated arrangement about which the 
surety had a right to be consulted.” 

That is the test which, I think, applies 
here. 
order to be binding on the surety in this 
case should have received his consent. I, 
therefore, think that the appeal should be 
dismissed with costs. 

Blackwell, J.—I agree with my learn- 
ed brother that this appeal should be 
dismissed for the reasons given by him 
in the latter part of his judgment. 


- 1 desire, however, to say a word as to 
the correct interpretation to be placed 
upon Form No. 6 in Appendix F to the 
Civil Procedure Code. In my opinion, the 
words at the end of that Form “as the said 
Court may adjudge” apply only to a ques- 
tion which might arise in execution in 
proceedings against the surety, he, the 
surety, being-called upon in, default of the 
judgment-debtor placing at the disposal 
of the Court the property specified or the 
value of it or such portion as may be suffi- 
cient to satisfy the decree. Ido not think 
that those words “may adjudge” have any 
application tothe decree which the Court 
must pass before requiring the defendant to 
produce and place at the disposal of the 
Oourt the property specified, or the value of 
the same, or such portion thereof as may be 
sufficient to satisfy the decree. Even, 
however, if the word “adjudge,” does refer 
to the word “decree,” I am still not satisfi- 
ed that the surety would not be bound by a 


(1) (1886) 54 L. T. 336. 
_ *Page of (1886) 54 L. T.—[ Hd] 
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consent decree, provided ‘that the consent’ 
decree did not alter the obligations of the 
surety.- Under s. 2, sub-s. (2), of the. Code 
““decres’’.is defined to mean the formal 
expression of an adjudication which,so far 
as regards the Court expressing it, con- 
clusiyely..determines the rights of the 
‘partiés with regard to ali or any of the mat- 
ters in controversy in the suit and may be’ 


. ithér preliminary or final. Under Q. XXIII, 


r..3, the Courtis bound to.record a com- 
promise and shall passa decree in accord- 
“ance therewith. Having regard- to the 
definition of the word “decree” in s. 2, 
sub-s. (2), the recording of. 2 compromise 
and the passing of a decree in accordance 
therewith would, in my opinion, be an 
adjudication by the Court in the suit in 
question. However, in my opinion, a deci- 
sion upon this point is really unnecessary 
for the determination of the matter before 
us, and I agree that this appeal must be 
dismissed forthe reasons given by my learn- 
ed brother in the latter part of his judge 
ment. : 


A, . Appeal dismissed. — 


marmane. 


BOMBAY HIGH COURT. 
Orvit Revision APPLIGATION No. 289 
oF 1928. 
duly 29, 1929, 
Present:—Sir Norman Kemp, Kr., 
Acting Chief Justice, and Mr. Justice 


urpiy. 
B. B. & 0. I. RAILW AY—DBFENDANTS— - 
APPLICANTS 


versus 
THe RAJNAGAR SPINNING &o. Oo. Lrp. 
—PLaInTIFF8s—OPPONENTS. 

Railways Act (IX of 1890), s. 72 Risk. Note B— 
Loss of consignment—Burden of proof—Want of 
sufficient precautionary measures by administration, 
whether raises inference of misconduct— Misconduct’, 
meaning of-—Previncial Small Cause Courts Act (1X 
of 1887), s. 25—Wrong inference from facts—Revision. 

The word ‘misconduct’ in the new Risk Note Form 
B is not equivalent to ‘wilful neglect’ but sug- 
gests thata Railway servant had been guilty of 
doing something which was inconsistent with the 
conduct required of him by the rules of the Company. 
[p. 221, col 2] hi 
_ Misconduct ofthe Railway servants cannot be 
inferred from the fact that the Railway Administra- 
tion had not provided sufficiently, for the safety of 
the goods which it carried. ere col, 2.] 

The plaintiff consigned 18 bales of cotton from A 
to C under Risk Note Form B. When the wagon ar- 

.Tived at K, the seals were(found missing but the rivets 
which had fastened .tha doors were inact. The 


i 


4 


ł f 


‘236 
.door was immediately sealed. When the train 
arrived at Sthe nextday it was noticed that th 


door of the wagon in question was 
offside seal and rivets were missing, In the next 
checking station two bales were found missing. In 
2 suit for damages for non-delivery of the two bales 
the Judge held that misconduct of Railway servants 
might be inferred in the circumstances : 

Held, (1) that the circumstances did not give rise to 
any inference of misconduct on the part ofjthe Railway 
servants ; [p. 230, col. 2. 

(2) thatthe burden tof proof of misconduct was 
therefore, on the plaintiff. [p, 231, col? J | 
_ (3) that the High Court had jurisdiction to interfere 
in revision as the Judge had raised an unwarranted 
inference from the facts ; [p. 231, col. 1]! 


(4) that the plaintiff, not having proved misconduct, 
was not entitled to damages. |ibid.] | 


Civil revision application against a 
aae of ihe N Ms e ve Court of Small 
_Osuses .a medabad, i Sui A 
1920 of 1927. n wanan 


Mr. H. C. Coyajee’ (with him Mr. J. G. 
Mody), for the Applicants. 

Mr.G. N. Thakor (with him Mr. YV. N. 
: Chhatrapati), for the Opponents. 

. JUDGMENT. 

Kemp, Ag, C. J.—This isa revision 
application against the decree of the learned 
Small Oauses Court Judge at Ahmedabad 
decreeing the plaintiff's suit. The plaintiff 
consigned eighteen “bales of cotton piece- 
goods from Ahmedabad to Cawnpore under 
Invoice No, 807, Railway Receipt No. 78862 
of July 27, 1926, at owner's risk in Risk 
Note Form B. The wagon arrived at Kasganj 
station by the 353 down train ‘on August 1, 
1926. There the seals were found missing 
but .the rivets which had fastened the 
doors were intact. The door was immedi- 
ately resealed and the train remained 
at Kasganj the whole of the night 
of August 1, 1926, and the next day it left 
at 19-20 hours. The train consisted of 
thirty-three wagons in all and the particu- 
lar wagon in question was the sixth from 
the engine. When the train arrived at 
Shamsabad at about 23-27 hourson | 
2, 1926, it was noticed that the door of the’ 
‘wagon in question was open and that the 
off-side seal and rivets were missing. Sham- 
sabad was notachecking station and in 
consequence the door was closed and. re- 
sealed and a report made to the Station 
Master at Farukabad. On arrival of the 
train at Frukabad the wagon was exa- 
mined and checked at the station and it 
was found that two bales of the consign- 
ment in suit were found missing. The 
wagon was re-loaded, re-sealed and re-rivet-' 
ted and Sent off. No trace of the missing 
bales. was found along. the line, -Under 
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these circumstances the learned trial Judge 


ped and the framed certain issues of which the material 


ones are: Issue (1) Whether the defendant 
Company proves the loss of the plaintiff's 
consignment by theft in a running train, 
and Issue (4) Whether the defendant Oom- 
pany is exonerated from liability under the 
Risk Notes A and B held by it. The other 
issues are immaterial for the purposes of | 
the arguments before us. Butit is to be 
noted that there was no specific issue on 
the question, whether, the two bales having 
been lost by pilferage, the evidence which 
was adduced by the Railway Administration 
showing bow the consignment was dealt 
with throughout the time it was in’ its 
possession or control was sufficient to fairly 
raise the inference of misconduct on the 
part of the servants of the Railway Admi- 
nistration. It is true the learned Small 
Cause Court Judge has dealt with this 
question of misconduct notwithstanding 
thatthe issue he framed was, whether there 
was a loss by theft in a running train. Pre- 
sumably, the issue was put in that form be- 
cause the learned Judge concluded that if 
the theft'was not from a running train then 
the fact that it took place from the train 
when it was stationary would throw the 
burden upon the Railway Administration of 
showing that there was no misconduct—that 
the question of misconduct could be more 
easily determined against the Railway 
Administration when the train was station- 


ary, 

I turn to the Risk Note in question. That 
note clearly states that the RailwayAdminis- 
tration is not to be responsible for loss except 
upon proof that such loss arose from the 
misconduct of the Railway Administration: 
servants, But in a case of pilferage, as was 
the case here, the Railway Administration 
is bound to disclose how the consignment 
was dealt with whilst it was in its posses- 
sion and if misconduct cannot be fairly in- 
ferred from such evidence then the burden 
of proof of such misconduct lies upon the 
consignor. The finding of. the learned 
Judge here has been that on the evidence 
adduced by the Railway Administration he 
can fairly infer that there has been miscon- 
duct on the part of the Railway servants. 

It is unnecessary to. enter into the history 
of this new form of Risk Note. It may shor- 
tly be stated that it was contended at one 
time that under the old form there was no 
necessity for the Railway Company to give 
any evidence at all of what it did with the 
goods and thatat the most all that was re- 


- quired of it was to show that it no longer 
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had the goods in its possession. It may be 
that it was to avoid the difficulty of the 
consignor having to show how the goods 


had been dealt with that the new form of | 


Risk Note was introduced. | 

The first point raised by the respondent 
is that this Court has no jurisdiction to 
revise the finding of the learned Judge 
that the evidence adduced by the Railway 
Administration raises a fair inference of 


servants. For example, he says that the 
wagon had no padlocks but mere paper seals 
and rivets. Itcan scarcely be said that 
this is the fault or misconduct of the Rail- 
way Company's servants. Similarly, he says 
that there were no watchmen or Police on 


that special precautions should have been 
taken by the defendant Company to see 
that no theft occurred in the wagon in tran- 
sit. These, I think, are deficiencies, if at all, 
in the Railway Administration and are not 
material to the question for our determina- 
tion whether there was misconduct on the 
part of the Railway Oompany’s servants. 


The judgment, therefore, discloses a case for - 


“revision. Itis based on facts which the Judge 


should not have taken into consideration in. 


coming to hisconclusion, So, also, at one pae- 
sage in his judgment he refers to the word 
“misconduct” as used in the new Risk Note 
as the same thing as the “wilful neglect” in 
the old form. Ido not agreeand I am of 
opinion that the two terms are not at all the 
same and that the learned Judge in taking 
them as such has misdirected himself. 

This Court has a discretion to determine 
whether the evidence on which the learned 
Judge has decided the case can be said to 
be reasonably sufficient to justify him in 
drawing the inference required by the Risk 
Note. Looking at the evidence asa whole, 
I have come to the conclusion that it would 
be wrong to say that on the facts as proved 
it should be fairly inferred that the Railway 
Company’s servants had been guilty of 
misconduct. I think, therefore, this -Court 
has power to reyise the finding in this case. 


+ 
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I have-.already-stated the material facts, 
Those ‘on which the Judge relied for his. 
finding are, firstly, that the train remained. 
a long -time at Kasganj, and there were 
frequent stoppages at intermediate stations; - 
secondly, it would have been difficult, if not . 
impossible, for any one to have boarded the 
trair whilst it was in motion and the guard. 
could mi6t have done what he said he did, 
viz.; -examined the doors on both sides of 
the train at every stopping place. Thirdly, 
the learned Judge suggests that the weight. 
of the bales was such that they could not. 
have--been thrown from the train by one 
man or.even two men but would have re- 
quired -the efforts of a number of men and. 
this.could only have been achieved with the 


. connivance ofthe Railway Oompany’s ser- 


tion he has, I think, taken as evidence of 
the misconduct of the Railway Oompany’s- 


vantslt has been admitted before usthat rivets 
would-not take perhaps mor than fifteen or 
twenty. seconds to cut. I think there is 
nothing in the contention that padlocks or 
a better method of securing the doors of 
wagons should have been used. The Rail- 
way. Gompany had, it seems, been trying for 
some time to obtain an effective . method of 
preventing the doors-of wagons from being 
opened; : Fourthly, the learned Judge holds 
that the fact that the seals were damaged at 
Kasganj, again at Shamsabad and, again, ab 
Anwerganj should have put the Company © 
on its: guard to take every precaution to- 
protect. this train. As to that, it is by no 
means unusual for seals to be broken by the 
vibration of the train and what we have to 
consider is not what might have been done 
but what it was the duty of the guard and 
the other Railway Company’s servants to do 
this particular train. It is not shown that 
there-was any breach of their duty by them 
or any. infringement of the rules whi 
regulated their terms of employment, I a 
not prepared to accept the test of the me 
ing of -the word “misconduct” as what 
reasonable man would have done under thel : 
circumstances. Ithink the word suggests 
that a Railway servant had been guilty of 
doing something which was inconsistent - 
with the conduct required of him -by 
the rules of the Oompany. Under all 
these circumstances, 1 think that no 
fair -inference can be drawn on the 
evidenes from which the Court could throw 
the burden on the Railway Oompany. It is 
enough to say that if on the facts in this 
case a fair inference of misconduct can be 
considered as having arisen it would mean | 
that the Railway Company would practically ` 
be.carrying goods not at owner’s risk but at . 
the risk of the Railways Administration. way - 






foes a N 
B 
“The casé of Khairati Lal-Baboo Lat v. B.-B. 


& Co. Ï:Railway (1) is distinguishablé. Thėre,, 
.. it must be noted, the wagon was‘in a siding; 


and the place where the theft occurred was 
proved; and the only question for the con- 


sideration of the Court was what precautions ' 


had been taken to guard the wagon‘in the 
yard, The question here is different. The 


train was running from Kasganj to ®hsms-' 


abad, there were frequent stoppages 
at different intervening’ ` stations, ‘and 
the Railway Gompany are not obliged’: to 
show how the theft took place at any, parti- 
cular: portion of the transit. Under. ‘the 
circumstances, I think the rule should ‘be 
made absolute and the suit dismissed with 
- costs throughout. i 

‘ Order.accordingly. >` f 
Murphy, d.—The claim here was decreed 
because’ the learned Small’ Oause Court 
Judge held, after the Railway Company 
had shown how the consignment hadi been 


dealt with, that misconduct of its servants’ 


could fairly be inferred from the evidence. 
Buta perusal of the judgment shows, in 
my opinion, that the learned Judge has 
misdirected ‘himself as to the meaning of 
the proviso in the Risk Note Form B which 
he has interpreted: In one passage he has 
remarked that “misconduct”, as used.'in the 
new Risk Note Form B, is the same thing as 
the “wilful neglect’ which found place in 
the form which it has replaced, but this can 
hardly: be defended. I think the two’ terms 
are not equivalent, as has been assumed by 
thé learned Subordinate Judge. His géneral 
finding is, that the evidence of the defend- 
ant Oompany discloses gross irregularities 


which, in the circumstances of the case, - 


must be presumed to amount to wilful 
neglect, or misconduct, on the part of the 
sérvants of the Railway Administration. His 
general view of the facts was that the theft 


“had probably occurred, not while the train - 
was in motion between stations, but when it - 


was held up at a station intermediate 
between Kasganj and Shamsabad, where it 
was discovered that the door of this wagon 
was open. The guard in charge of the train 
was examined ‘and stated that on each 


. occasion of the train stopping at a station ` 


he patrolled it to see whether the wagons 
were intact, or not. But he has not been 
‘believed, on the ground that it is improb- 
able that he would do this, which was his 
duty, in the dark. No other resson for disbe- 
lieving the evidence of this official is given. 
Again the learned Judge thinks'that thè 
(1) 113 Ind. Cas. 743: 26 A. L. J. 446; A. I R. 
1928 All, 230; Ind. Rul. (1929) All. 167. ae 
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goods train, which consisted of thirty-three 


| wagons, was much too long, and hé says:— 


“The : wagon containing the plaintiff's - 
consignment was 6th from the engine and 


‘27th from the brake van of the guard. The 


guard ‘was at such a distance that he could . 
not notice the. wagon of the consignment 
from his-'van: There was absolutely no 
watchman or Police in the train. Cotton 
piece-gdo0ds are a valuable commodity. The 
wagon had no padlocks, but mere paper 
seals and rivets, The defendant-Company 
had a warning from thieves as it were, in 
the nature of breaking of seals at Kasganj 
where'seals of three wagons were found 
broken. Nevertheless the defendant-Com- 
pany did not rouse itself and take action for 
special protection”. . | . 
It seems to be thecase from these remarks, 
and others which are to be found through- 
out the judgment,- that in his view what . 
really caused the liability to fall on the 
Railway was that the administration had not 
provided sufficiently, ina general way, for 
the safety of the goods which it carried, 
and that this being so, it follows that any 
loss which may occur- in transit must 
necessarily be attributed to the misconduct 
of the Railway Administration’s servants, 
who are given an opportunity, by the lack of 
proper arrangements, of stealing goods from 
the wagons. ButI do not think that this 
view can be supported. The terms of the 
Risk Note are that after the Railway has. 
shown thé manner in which theconsignment 
from which loss occurred has been dealt 
with, if misconduct of its servants cannot 
fairly - be inferred from this evi-. 
dence, it has to be proved by the consignor. 
It is not, as seems to be the opinion of 
the learned Small Oause Court Judge, that ` 
misconduct must be inferred, when the 
precautions adopted by the Railway are 
insufficient for the protection of the goods 
of the consignor.I think the Risk Note 
implies by ` ‘misconduct’ some action - 
wherein the servants of the Railway have 
done wrong, or have omitted to take a 
precaution imposed on them by the rules 
under which théy work,and that the very 
general view taken by the learned Judge of 
Railway arrangements and of the duties 
of the Railway Administration, is not really 
relevant in a case under this Risk Note, In 
the present case the evidence discloses no 
misconduct whatever, as far asI can judge, 
on the part of the Railway Oompany's 
servants, and- it cannot fairly be inferred ` 
from the evidence which they have led. The - 
plaintiff made no attempt whatever to prove -.. 
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any misconduct -on their part, and th @oral evidence declared: that the plaiñt 


learned Judge’s findings seem to be wrong. 
I agree, therefore, with the order proposed 


_ by the learned Chief Justice, that the Rule | 


should be made absolutes: and the claim in 
the suit dismissed with costs. < 
A. Peg Rule made absolute. . 
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BOMBAY HIGH COURT. 
Sroonp Civin Appeat No. 537.oF 1927. 
July 31,1929. i 
Present :—Mr. Justice Madgavkar. 
BASAPPA GURUBASAPPA KITTUR 
AND OTHERS— PLAINTIFFS —ÅPPELLANTS 


Versus : 
TAYAWA VIRUPAXAPPA AND OTHRRS— 
DEFEND4NTS— RESPONDENTS. 


Dekkhan Agriculturists’ Relief Act (XVII of 1879), 


s. 10-A—Evidence Act (I-of 1872), ss. 91, 92—Sale 
by agriculturist—Unregistered -agreement to reconvey 
—Oral evidence to show transaction is mortgage, ad- 
missibility of. í 


' yeais : ; 
Teld, that under s. 10-A ofthe Dekkhan Agricul- 
turists’ Relief Act, oral evidence was admissible to 
show that the transaction was really one ofmort- 
gage, in spite of the fact that the agreement to re 
convey was unregistered. `> > nn RE 


Second appeal from a. decision’ of the. 


Assistant Judge at Dharwar; in Appeal No. 
21 of. 1926, reversing a decree passed by 
the Subordinate Judge at Dharwar, in Civil 
Suit No. 84 of 1924. FaN l j 
- Mr. R. A. Jahagirdar, for the ‘Appellants: 
. Mr. S. B.: Jathar, for the Respondents.. 


| JUDGMENT.—The question in this- 


appeal is, whether the registered deed, 
Ex. 45, dated June 13, 1907, is an ostensible 


sale or in reality a mortgage. There was.‘ 


also an unregistered document, bearing the 
ate previous to the registered document 
containing an agreement to reconvey. The 


plaintiff-appellant’s case was that it was. 


antedatéd as confirmation of the mortgage 


nature of the transaction of June 13, 1907.” 


The defendants-respondents did not admit. 
the genuineness of this document and deni- 
ed the mortgage. The trial Court.held that 
this document Ex. 46 did not require. 
registration and was admissible. The Sub- 


ordinate Judgé thought that it was actually 


passed on the date ‘prior to the ostensible 
salé and on thé strength.of Ex,-46and-the 


‘transaction’ was a. mortgage and as the 


result of making ‘accounts. under . the 


-Dekkhan Agriculturists’ Relief Act that the 


plaintiffs should pay. Rs. 1,000 to the 
defendants, the representatives of the 
mortgagees. 

-In appeal, the learned Assistant Judge . 
held that. Ex. 46 was not admissible for 


-want of registration and that under s. 91 of 
‘the Indian Evidence Act,s. i0 Aof the 


Dekkhan ‘Agriculturists’ Relief Act not- 
withstanding, the oral evidence of the 
mortgage nature of the transaction was 
excluded-and the suit must fail. He, there- 


-fore, set aside the decree of the. trial Court -- 


and:dismissed the suit. The plaintiffs 


. appeal. ` 


The only questions in-appeal are, whether 
‘Ex, 46 is compulsorily registrable, and whe- - 
ther it is- admissible even for a collateral 
purpose, such as the nature of the possession 
of the respondent ; secondly, whether oral 
evidence to show the mortgage nature of 
the transaction is excluded under s, 91 of 
the Indian Evidence Act by reason -of the 


- existence of Eix..46 ? ; : 


Both the lower Courts have found that 
Exs. 46 and 45 are parts.of the same transac- 
tion. It is nobody's case that Ex. 46. was 


as it purports to be, an agreement to recon- -' 
- vey, and. therefore, under the decision of 


the Full Bench in Harkisandas Bhagwandas 
v. Bai Dhanu (1), Ex. 46 was compulsorily 
registrable and was inadmissible: for want 
of registration. i i 


Thé question whether it was admissible 
for a collateral purpose showing the nature 
of the respondents’ possession is ùot free 
from difficulty. But for the view of their 
Lordships .of the Privy Council in Varada 
Pillai v. Jeevarathnammal (2) I should 
myself be inclined to the opinion that it 
was. not so admissible. The ‘question, 
however, is not of very much importance in 
this case. It rather turns onthe second 
point, namely, whether Ex. 46, by reason of 
8, 91 of the Indian Evidence Act and‘not- 
withstanding s. 10-A, Dekkhan’ Agricul- 
turists’ Relief Act, excludes oral evidence 
of the mortgage nature of the transaction, 
For the appellant reliarice is placed on the 
concluding words “Notwithstanding any- 


“thing contained in s.. 92'of the Indian 


(1) 98 Ind. Cas..634; 50 B. 566; 28 Bom. L. RB. 954: 
A.I. R. 1926 Bom: 497 Teor n 

(2) 53 Ind. Cas. 901; 43 M. 244; (1919) M. W. N. 724; 
10 L. W. 679; 240. W. N. 346; 388 M. L. J. 313; 


Y 
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Evidence Act, 1872 or any other law for the- 
' time being in force” in s. 10-A of the Dekkh- - 


an Agriculturists’ Relief Act. The respon- 


dents relied on the remarks of Batchelor, J., . 


in Gopal Parshottam v. Morar Punja (3) and 
argued that m. 91 isnot ejusdem generis 
with s. 92 and not being, like s. 92, expressly 
specified, must be excluded. Section 10-A 
= ofthe Dekkhan Agriculturists’ Relief Act 
‘was’expressly enacted in order to admit oral 
evidence as to the real nature of the transac- 
tion. Sections 91 and 92 of the Indian 
Evidence Act are successive sections in 
Chap. VI of the Indian Evidence Act “On 
the exclusion of oral by documentary 
evidence” and are in fact illustrations of the 
principle that a document mustspeak for 
itself as to the agreement therein and 
excludes oral evidence of it. Section 91 
' excludes oral evidence of the contents of 
the document and s. 92, oral evidence of any 
variation of its terms, The view put for- 
ward for the respondents would treat the 
-words “or any other law for the time being 
in force” as mere surplusage. The case of 
Gopal Parshottam v. Morar Punja (3) only 
decided that “any other law for the time 
being in force” did not include the Indian 
Registration Act. Taking the object of s. 
10-A, namely, the decision asto the real 
nature of the transaction by admission of 
the oral evidence which would otherwise be 
excluded by the ordinary law, whether s. 
X2 or the like, I am clearly of opinion that 
the Legislature intended that s. 10-A of the 
Dekkhan Agriculturists’ Relief Act should 
override not merely s. ¥2 but also, where 
necessary, 8. 91 of the Indian Evidence Act. 
Otherwise, the effect in such a case as the 
„present would be that whilst the oral evi- 
dence would be admissible notwithstanding 
Ex. 45, the registered deed of sale, oral 
evidence admissible under s. 10-A, Dekkhan 
Agriculturists’ Relief Act, would be exclud- 
‘ed under s, 91 of the Indian Evidence Act; 
in other words, 8.91 overrides s. 10-A of 
the Dekkhan Agriculturists” Relief Act and 
not vice versa, which the Legislature could 
hardly .be taken to have intended on the 
plain language of s. 10-A. The view of the 
lower Appellate Court was, therefore, in 
my opinion, wrong, ‘when it held that oral 
evidence was excluded by reason of the 
existence of Hx. 46. The general result is 
that although Ex. 46 is inadmissible, such 
`. oral evidence is admissible by reason of s. 
10-A, which ina suit such as the present 
will be taken to override s. 91. In this 


. (3) 20 Ind, Ons. 249; 15 Bom. L. [R 555. 
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view both the lower Courts are agreed that ` 
on the oral evidence the transaction was 
one of mortgage, and on taking accounts, 
the lower Appellate Court held nothing is 
due to the respondents-mortgagees. ` 

The decrees of the lower Oourts are set 
aside and there will bea decree for posses- 
sion in favour of the appellants and on the 
finding of the lower Appellate Court. that 
nothing is due, the appellants will be 
entitled to possession without any further 
payment. ; 

Each party will pay its own costs in the 
trial Court. The respondents will pay the 
appellants’ costs in this Court and in the 


District Oourt. ; 
A. Decree set aside. 


pa Ni 


BOMBAY HIGH COURT. 
Seconp O1YIL APPEAL No 462 oF 1927. 
; “July 23, 1929. 
Present:—Mr. Justice Madgavkar, ~ 
JAYARAM BHIVAJI ACHAREKAR— -- 
PLAINTIFF—APPELLANT. : 


z 7 Versus 
DATTATRAYA JAYARAM PRABHU- 
DESAI—DBEFENDANT—RESPONDENT. 

- Ejectment suit—Plea of permanent tenancy—Decree 
for ejectment permitting defendant to institute fresh 
suit to establish permanent tenancy—Validity of dee- 
ree—Application for execution—Defendant, whether 
entitled to resist delivery of possession to plaintiff. . 

In a suit for ejectment the defendant pleaded 
permanent tenancy. The suit was decreed by the 
trial Court. The Appellate Court passed a decreefor 
ejectment permitting the defendant to file a separate 
suit to heve his right of permanent tenancy establi- 
shed. When the plaintiff sought to execute the 
decree, the defendant filed a suit fora declaration 
that he was entitled to remain in possessionas a 


‘permanent tenant and that the plaintiff in the pre- 


vious suit was not entitled to recover possession in 
execution : 

Held, (1) that the Appellate Court’s decreethough 
entirely irregular, wasnot invalid in law; . 
(2) that as that decree was not attacked in appeal, 

the subsequent suit was maintainable. 

(3) that the defendant in the previous suit was 
not, however, entitled to resist delivery of possession 
in execution until he had established his right of 
permanent tenancy. 


Second appeal from a decision of the 
District Judge at Ratnagiri, in Appeal No. 
118 of 1926, confirming a decree passed by 
the Subordinate Judge at Malwan, in Oivil 
Suit No. 26 of 1926. : 

Mr. D.S. Varde, for the Appellant. 

Mr. K.N. Koyajee, for the Respondent. 

_JUDGMENT.—The defendant-respon- 
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dent was admittedly the owner of thé land 
in suit. In Suit No. 159 of 1921 in éject- 
ment against the plaintiff-appellant, the 


latter set up a defence of permanent tenancy . 


which he failed to establish in the trial 
Court. The present defendant-respondent 
. obtained a decree, The plaintiff appealed 
in Appeal No. 131 of 1923 to the District 
Oourt and gave a purshis as follows :— 

“There having been no proper opportu- 
nity for us to adduce evidence in the lower 
Court we could not duly prove our right of 
permanent tenancy. We have no objection, 
therefore, to the decree of the lower Oourt 
being confirmed. Only the question of 
permanent tenancy should be kept undecid- 
ed and we should be left free to bring a 
separate suit to have our right of permanent 
| tenancy established.” 

That purshis for some reason, which is 
not intelligible, was accepted by the learn- 
ed First Olass Subordinate Judge A.P., Mr. 
M.H. Vakil, who ordered “that the decree 
of the lower Oourt is confirmed with costs. 
Only the appellant is permitted to file a 
separate suit to have his right of permanent, 
tenancy established.” 

It is difficult to characterise this order in 
appeal in sufficiently strong terms. In fact it 
practically relegated the parties totheir posi- 
. tion they were before the suit was filed and 

multiplied litigation needlessly. Before the 
First Class Subordinate Judge, ‘the only 
question was of permanent tenancy, and it 
_washis duty todecideit. That plain duty was 
shirked in disregard of the law. However 
that might be, the respondent then tried to 
execute the decree and obtain possession. 
The appellant brought the present Suit 
. No. 26 of 1926 for a declaration that he was 
entitled to retain possession of the plaint 
property as a permanent tenant, and that 


the defendant was not entitled to recover’ 


possession as per decree in Suit No. 159 of 
1921. The trial Court held that the suit 
* was not maintainable in view of the decree 
in the former suit and dismissed the suit. 
The District Court:in appeal confirmed the 
decree. It also expreseed an opinion that 
if the appeJlant handed over possession as 


ordered in the former decree, it would be | 


open to him to file a suit that he was a per- 


manent tenant and entitled to get posses- - 


sion of his property, thus indicating a third- 


guit, to re-try an issue which had been al-. 


ready once tried, j 

Tt is argued for the appellant #that 
the former decree itself does not com- 
pel the plaintiff to give 


and that the suit should- not. have 
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been dismissed. It is contended for the 
respondent that the appellate decree is 
ambiguous and is opposed to law and that 
the portion of it permitting the appellant 
to file a separate suit to have his right of 
permanent tenancy established should be 
treated as nugatory. 

I am unable to say that the former appeal 


` is invalid in law and it would be nearer the 


mark to' say thatit is opposed to almost 


everything élse. On ihe other hand, it 


will be noticed that the present respondent | 
could well have appealed against the por-. 
tion permitting the present’ appellant to 
file aseparate suit but that he did not do. 
Had he done so, the obvious order that this 
Court would have passed would have been 
a remand of the appeal to the District, 
Court for hearing the appeal on the merits 


„and for decision on the question of per- 


manent- tenancy. But as the appellate 
decree in the former suit stands, it appears: 
that he is entitled bring the present suit, 
thé point not having been decided in ap- - 
peal and the Appellate Court having ex- 
-pressly given him permission to file a 
separate suit. That is the utmost extent 
of hia right,and no further. It does not. 
follow that until he has established his 
right of permanent tenancy in the present 


. litigation he is entitled to retain possession 


merely on the strength of the former order 
in appeal or because ha has filed the pre- 
sent suit. _ ; -> 

The appellant is still in possession under. 
a stay. order from this Oourt during the 
present litigation. That stay order must 
now be discharged. i Í 

The appeal is allowed to this extent that 
the decrees of the lower Courts dismissing 
the suit are set aside. The trial Court. will 
proceed to decide the suit on the merits 


on the question of the right of permanent ` 


tenancy which the present appellant claims. 
The order staying execution of the decree 
in Appeal No. 131 of 1923 of the District 
Court of Ratnagiri will be discharged. 

The costs throughout including the stay 
application will be costs in the cause. 

A. Appeal allowed, 


Ww 
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BOMBAY HIGH COURT. 
Szconp CIVIL APPEAL No. 863 oF 1927. 
July 18, 1929, 
Present:—Mr. Justice Mad gavkar. 
SHIDDAPPA IRAPPA DUBALGUNDI— 
DecrEer-HoLDER—APPELLANT 


versus . 
REVAPPA SOMAPPA SAJJAN 
— JUDGMENT DEBTOR— RESPONDENT.. 
_Minor—Appeal by executor on behalf of minor— 
Death of executor—Decree without appointing next 
friend—Application for appointment of next friend 
and re-hearing—Objection by defendant—Validity of 
decree—Waiver—Executing Court's power to question 
validity of decree—Parties—Plaintiff, determination 
of. 
The questien who is the real plaintiff in a suit can- 
not be solved by stray phrases in any particular 
document or by a number of them taken and weighed; 
it is not a question what party thinks himself or 
the other party the plaintiff, but which party the 
Court treataas,the plaintiff. [p. 237, col. 1.] 


. In a suit the plaintiff was described as ‘A's shop, 
owner, A, minor, by his executor FR’. Being dissatis- 
fied with the first Court's decree, the plaintiff appeal- 
ed. During the pendency ofthe appeal R died but 
the appeal was allowed. After the appellate decree 
an application was made bythe appellant's Pleader 
bringing the fact of R's death to the notice of the 
Court and asking that another executor S may be 
appointed as the next friend of A and that the appeal 
should bereheard. The defendant: objected and the 
application wasdismissed on the ground that the 
minor's interests were not prejudiced by the decree: 

Held, (1) that the A, the minor, and not R, was the 
real ‘plaintiff; [p. 237, col. 2.) 

- (2) that there wasno barto the defendant’s rais- 
ing the question of the nullity of the deéree, in execu- 
tion proceedings: [ibid.] 

Vishvanath v. Lallu Kabla (1), Hari Govind Kul- 
karni v. Narsingrao Nanherreao (2; and Shivaji Sayaji 
Gokar v. Vithal Narayan Mirashi (3), relied on. : 

. (3) that the real plaintiff being the minor, the decree 
passed after R's death without appointing a next 
friend, was not a aullity; it was at the most an 
itregularity whichthe defendant himself had waived ; 
[p. 238, cols. 1 & 2.] 

.Kamalakshiv. Ramasami Chetti (6), referred to. 

_(4) that in any case it was notopen to the defend- 
ant to avoid the decree in view of his own failure to 
have the appeal re-heard after the appointment of a 
next friend on the application of the plaintiff. [p. 
239, col. 1.] - 


Second appeal. from a decision of the: 


District Judge at Bijapur, in Appeal No. 48 
of 1925, reversing an order passed by the 
Joint Subordinate Judge at Bijapur, in 
Darkhast No, 8 of 1926. 

Mr. G. N. Thakar (with him Mr. S. B. 
Jathar) for the Appellant. 

Mr. H. B. Gumaste, for the Respondent. 


JUDGMENT.—The question in this 
appeal is, whether the decree in Appeal 
No. 4 of 1924 of the District Court of 
Bijapur was a nullity as the judgment- 
debtor the defendant-respondent contended. 
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The trial. Court held that it was not a 
nullity and dismissed the respondent's 
objection. In appeal by the defendant- 
judgment-debtor the District Court allow- 
ed the appeal and dismissed the darkhast 
with costs. The plaintiff-decree-holder. 
appeals. 

> One Irappa Dubalgundi who had a son, 
the minor Shiddappa, owned two shops, 
one at Bijapur which went by his own 
name, and the other at Talikot which went 
by the name of the minor. The respon- 
dent-defendant judgmeni-debtor passed a 
khata to the Talikot shop, which bore the 
name of the minor. Irappa died leaving a 
Will and appointing three executors among 
whom one was Raghavji Nathuram and an- 
otherRao Saheb Shivlinga Jagdev Desh- 
mukh. After his death Suit No. 173 of 1922 | 
was instituted against the respondent in the 
Subordinate Court at Bijapur and ended in 
a decree against the respondent. Being 
diesatisfied with the amount the plaintiff 
appealed. During the peudency of the 
appeal Raghavji Nathuram died. The 
appeal was allowed and the decretal amount 
increased, 

The only question of fact on which the 
present appeal turns is, whether the 
plaintiff in Suit 173 of 1922 and the appel- 
lant in the Appeal No. 4 of 1924 was the . 
minor Shiddappa or whether it was 
Raghavji Nathuram as the executor of 
Irappa’s Will. The precise title on the plaint 
and on the appeal was ‘‘Shiddappa Irappa 
Dubalgundi’s shop, owner Shiddappa 
Irappa, minor by his executor Raghavji 
Nathuram,”. On this question each party 
relies on certain documents in suit and in 
appeal. It is also conceded that after the ap- 
pellate decree on June 29, 1925, an applica- 
tion was made by the appellant's Pleader on 
July 13, 1925, bringing the fact of Raghaviji’s 
death to the notice of the District Court and 
asking that in place of Raghavji Nathuram 
RaoSaheb ShivlingraoJagdevrao Deshmukh, 
another executor, should be appointed as 
the next friend and the appeal should be 
taken back on the file and re-heard, To 
that application an objection was taken 
orally for the respondent and the District 
Court on November z4, 1925, thought it 
unnecessary to grant the application, its 
reason being as fallows:—'‘As the minor 
appellant's interests are not prejudiced by. 
the decree as it stands, I see no reason.to: 
re-open the appeal only for the irregularity. 
mentioned and I reject the application with 
costs.” The only other relevant fact not 
very materialis that in the original plaint 
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instead of the words “owner Shiddappa 
Irappa” the words were “owner Irappa.” 
The defendant took an objection, Ex. 
16. The plaintiff filed a counnter-written 


statement, Ex. 20, and an application, 
Ex. 12, make the correction to its 
‘present form “ Shidappa Irappa.” sk 


Four contentions. are taken for the appel- 
lant, Firstly, the decree and the order of 
District Judge of November 24, 1925, quoted 
above, speak of the minor appellant. 
Secondly, the present respondent himeelf 
-opposed the application to substitute Rao 
Sabeb Deshmukh in place of the deceased 
Raghavji and on both these grounds it is 
not open to ths respondent to raise his 
present plea that the decree is a nullity. 
Thirdly, the executing Court cannot go 


behind the deeree and question the jurisdic- . 


tion. Fourthly, the plaintiff and the appel- 
lant was not the executor Raghavji but the 
minor Shidappa, executor being a misno- 
mer for next friend and executor. under the 
Will. It is argued for the respondent, firstly, 
that the words “owner Shiddappa Irappa 
minor” in the plaint and in the appeal are 
surplusage and MRaghavji -was the real 
plaintiff and the appellant. Secondly, in 
view of Raghavji’s death during the hear- 
ing and before the decision in appeal.the 
appellate decree is a nullity. Thirdly, 
there is no estoppel on which the respon- 
dent is debarred from raising this conten- 
tion. 

Numerous authorities have been quoted 
atthe Bar and references similarly have 
been made toa number of documents on 
the question as to who the real plaintiff 
was. That question, however, cannot be 
solved by stray phrases in any particular 
document or by a number of them taken 
and: weighed together. The plaintiff is 


the party who institutes the suit, the ap-. 


pellant the party who institutes the sppeal, 
in whose favour or against whom the decree 
original or appellate was made, It is nota 
question what party thinks himself 
“Or the other party the plaintiff, but which 
party the Oourt treats as the plaintiff and 
the appellant. 

The Will itself has not been produced. 
Presumably Irappa and his minor son were 
joint. The minor son was admittedly the 
owner of the Talikot shop after his-father’s 
death. The detailed provisions of the Will 
are not available on the record, but it may 
be assumed for-the purpose of the -present 
appeal, that the deceased, in view of the 
minority of his ‘son, appointed the executors 
to look after. both the. shops and that the 
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debt in suit was alleged to be due to the 
Talikot shop which bore the name of the 
minor. f 
The question is whether, according to the 
appellant, thè words “his executor" are a 
mistake for “next friend” or whether, the 


words .“‘ owner Irappa’ minor etc.” are sur- 
plusage. It is, in my opinion, a very strong 


‘point for the appellant that in the appli- 


x 


caticn Hx 10-P. dated July 18, 1925, 
the Pleader expressly referred to the minor 
appellant without challenge by the oppo- 
site party, and the District Oourt referred. 
again to the minor appellant. There can 
be no question, therefore, that the District 
Court treated the minor,as the appellant and 
not Raghavji. That fact is, in my opinion, 
decisive, That apart, taking the entire 
wording of the description of the plaintiff ` 
and the appellant in their plain sense, it is 
impossible to hold that the words “owner 
Shiddappa Irappa minor” were surplusage. 
The man in charge of the litigation 
appears to have been a gumasta called Par- 
appa Bassappa Avaradi. The plaint itself, 
in all probability, was drafted ‘by the 
Pleader's clerk. Hither the necessity for 
the words “next friend” escaped the attention 
of the Pleader in the first instance, or 
possibly he thought that, as Irappa’s Will 
had appointed the executors, the descrip- 
tion sufficed. The wording, therefore, was 
in no way. inconsistent and was rightly 
treated to apply to the appellant Plaintifi 
minor and not Raghavji. 

In this view I may deal-shortly with the 
other contentions. .As regards the power of 
the executing Court to go into the question 
of jurisdiction apart from the alteration in 
O. XXI, r.7, from the old s. 225, Civil 
Procedure Code, the general view appears 
to be that the only contention which ib is 
open to a judgment-debtor to raise in 
execution is that the decree was a nullity: 
Vishvanath v. Lallu Kabla (1). Otherwise 
the executing Court has no power to question 
the jurisdiction of the Court which passed 
the decree under execution: Hari Govind 
Kulkarni v. Narsingrao Nanherrao (2) and 
Shivaji Sayaji Gokar v. Vithal Narayan 
Mirashi (3). Thelimitations on the power 
of a decreeing Court in this respect as to 
jurisdiction, whether pecuniary, territorial, 
or in respectof the judgment-debtor's person, 
have been stated: by a Full Bench of the 
Calcutta High Oourt in Gora Chand Haldar 


* ¢1)-4 Ind. Oas. 137, 11. Bom. L. R. 1070. 
_ (2) 23Ind. Cas, 123; 38 B,'194; 16 Bom: L. R3 
pB ad. Oas. 927; 28 Bom. L.R. 1367; A. LB. 1927 
em, . 
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v. Prafulla Kumar Roy (4), 'a view consistent 
with the decision of Mookerjee, J., in 
Kalipada Sarkar v. Hari Mohan Dalal (5). ' 

"There is no express bar to the respondent's 
raising the question of the nullity of the 
decree, as distinguished from the question 
as to who was the plaintiff or the appellant 
on which the decision of the trial or the 
Appellate Court, as I have stated above, was 
final. It is not necessary to go, therefore, 
into the various documents or stray phrases 
whether in favour of the contention of the 
one party or the other. For instance, the 
words in the counter-written statement 
which the respondent seeks to contend as 
an admission are. ‘As one of the said 
executors has brought this suit the sameis 
properly brought.” This phrase lends 
itself equally to one contention as to the 
other. As I have stated above, an examina- 
tion of the documents and the stray phrases 
is unnecessary and, in my opinion, irrelev- 


ant, the Oourt alone being competent to 


decide whom it has to treat as the plaintiff 
or the appellant, 

The last question remains whether, the 
minor being the plaintiff, the appellate 
decree is still a nullity. It has been con- 
tended for the respondent that although the 


‘lower Appellate Court has not proceeded to 


thie extent, it had been admitted apparently 
in the argument that ifthe minor was the 


“ appellant, the decree could not bea nullity. 


Under O. XXXII, r. 10, Oivil Procedure 
Code, “On the...death of the next friend of 
8 minor, further proceedings shall be stayed 
until the appointment ofa next friend in 
his place.” The appeal did not, therefore, in 
the present case abate. The proper pro- 
cedure thus brought to the notice of the 
Court would have been the procedure for 
which the appellant applied after the 
decree, namely, the appointment of Rao 
Saheb Deshmukh and the rehearing of the 
appeal, To that procedure the respondent 
who would thereby secure a re-hearing of 
the appeal decided against him, objected. 


_In the result the application was rejected 


Nevertheless, it would have been better if 
the District Judge had granted the applica- 
tion forthe minor and appointed another 
next friend and -re-heard the appeal. The 


respondent's objection notwithstanding, it’ 


expressly declined to do so on the ground 
that there was no prejudice to the appellant. 
Under these circumstances 1 find it im- 


W 89 Ind. Cas. 685; 53 O. 166; 42 C.-L. J. 1; 29 0. W. 
N. 948; A. I. R:1925 Oal. 907. : 
| (5) 35 Ind, Qas.-856; -44-0,-627; 24 O.L, J.-875; 210; 
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possible tọ accept the view now put forward: ` 
for the respondent, that nevertheless, the 
decree in the appeal-for the re-hearing of | 


‘which the appellant had applied and to 


which the respondent objected and which ` 
the Court refused for want of prejudice as 
it supposed to the appellant, isa nullity. In: 
my opinion, there is ample authority to hold 
that it was at the most an irregularity and 
further, if anything, one which the respon- 
dent himself waived. Such a waiver is 
possible, as for instance, where tha defend- 
ants without objection allowed the minor to. 
prosecute the suit he would not be allowed 


‘to raise the objection of minority in appeal: 


Kamalakshi v. Ramasami Chetti (6). The 
mere fact that a guardian ad litem of the 
decree-holder died and had not been 
replaced was an irregularity and would not 
necessarily invalidate the decree: Gobardhan 
Sahi v. Mahabir Singh. (7). The case is 
widely different where a decree has been 
passed after the death of the respondent 
and before his legal representative is brought 
on the record: Subramania Aiyar v. Vaithi- _ 
natha Aiyar (8). In such a case the decree 
may be a nullity. But in the case ofa 
plaintiff who is a minor, it is not necessarily 
s0: Goda Coopuramier v. Sundarammal (9). 
There is no express decision of this Court 
on the point except that in Janardhan 
v. Ramchandra (10) it has been held 
that the decree was a nullity as the 
appellant had died during the hearing of © 
the appeal to the District Court, and that 
Court andnot the High Courtwasthe proper 
forum for an application to excuse the delay 
in bringing the legal representative on the 
record, In fact most of the cases deal with 
a decree passed after the death of the defen- 
dant which for obvious reasons the Courts 
have held to be a nullity and the objection. 
one that can be taken in execution : Jungli. 
Lall v. Laddu kam Marwari (11), Anwar-ul- 
Hag v. Nazar Abbas, (12) and Sripat Narain, 
Rai v., Tirbeni Misra (13), 


For these reasons I hold that it was the 


“minor who was the plaintiff and the ap- 


pellant and not Raghavji, the failure to 
appoint a next friend after the death of 
Raghavji and before the appellate decree 


(6) 19 M. 127. 
(7) 14 Ind. Cas. 506; 34 A. 321; 9 A. L. J, 280, 

(8) 31 Ind. Cas, 198; 38 M. 682. ; 

(9) 3 Ind. Oas. 739; 33 M. 167; 6 M. L, T. 271: 

(10) 26 B. 317; 4 Bom. L. R. 23. 

(11) 50 Ind. Cas. 529; 4 P. L.J. 240; (1919) Pat 


105. 
- (i2) 88 Ind, Cas. 865; 6 L. 313; A. I.R.1925 Lak, ` 


4. : 
(13):45 Ind, Oas,-21;-40 A.-423; 16-A L-J. 327,-- | 


“was an irregularity, and that in any case it 
-is not open to the respondent to avoid the 
decree in view of his own failure to have 


the appeal re-heard after theappointment of 
a next friend as the appellant had applied. 


The appeal must, therefore, be allowed, the 
-order of he lower Appellate Court set aside, 
and that of the trial Court restored with 
costs throughout on the respondent. 


A. ` Appeal allowed, 


BOMBAY HIGH COURT. 
O1vIL Revision APPLICATION No. 260 oF 
192 


8. 
July 17, 1929. 
Present:— Sir Norman Kemp, KT., 
Acting Ohief Justice, and Mr. Justice 


Murphy. 
HARI GOVIND KALKUNDRI— 
PLAINTIFF—APPLICANT 


versus 
Tan CITY MUNICIPALITY or BELGAUM 


—DrrenpaNT—OPPoNENT. 
Bombay City Municipalities Act (XVIII of 1925), 
bs. 76 (1), 110, 206—Rules under s. 46 (D—Levy o, 
sullage water cess on houses— Houses, meaning of House 
‘divided into separate 
whether ‘house’—Levy of separate cess on each ten- 
‘ement, legality of—Omission to ik kin te Magis- 
mate under s. 110—Civil suit: under s. 206, whether 
barred. 

If n house is divided into separate tenements it is 
mot unreasonable to levy separate sullage water cess 
in, respect of each tenement. 

There is nothing inconsistent in construing the 
word ‘house’ in item No. 7,r. 1, of the rules framed 
by the Belgaum Municipality under s. 46 (1) of the 
Bombay City Municipalities Act as meaning separate 
tenements. ` 

Rango Narayan Kirloskar v. Hughes (1)and All- 
church v. Assessmenl Committee and Guardians of 
Hendon Union (2), followed. 

There is nothing to prevent an assessee from 
filing a suit under s. 206 of the Bombay Oity Muni- 
cipalities Act even though he may not have followed 
in its entirety the procedure for appealing to the 
-Magistrate laid down ing. 1100f the Act. 


Civil revision application against a deci- 
sion of the Joint Subordinate Judge 
at Belgaum, in Small Cause Suit No. 613 
of 1927, . ` 


Mr. R. D. Belvi, for the Applicant, 
Mr, H, B. Gumaste, for the Opponent. 


HARI GOVIND KALKUNDRI ¥. OITY MUNICIPALITY OF BELGAUM. 


tenements—Hach tenement, . 


. -question, 
-the meaning of the word 


‘since 1921. Secondly, 


H f A 
1936 
JUDGMENT.—This is a revisional 


application to set aside the decree of the 


Second Olass Subordinate Judge of 
Belgaum in Small Cause Civil Suit No. 613 
of 1927. This was a suit by the applicant 
to recover the excess paid by him in 


respect of the cess known as “Sullage Water 


Oege” levied on his house. The house in 
suit is divided into seventeen tenements 
occupied by seventeen families residing 
separately. A rough sketch of the premises 


“has been put in but we have been able to 


gather from the arguments before us that 
the space in which:this building is erected 
‘has two outside wallsin which there arethree 
‘gates each of which opens into a small space 
and the seventeen tenements have seventeen 
doors opening into this space. Hach tène- 
ment has, therefore, direct communication 
withthis space and through the gate to 


“the road. The learned Subordinate Judge 
construed the rule passed by the Belgaum 


Municipality under s. 46 (1) of the Bombay 
‘City Municipalities Act as meaning that 


. the word “house” in item No. 7 of r. 1 must 


be taken under the circumstances of this 


. case as meaning seventeen different tene- 


ments. It is in evidence that there are 
eight drains from this house leading into 
the Municipal gutter and that in some 
casee some of the drains from the tene- 
ments lead into one orother of these eight 
private drains. The learned Subordinate 
Judge, therefore, dismissed the suit. 


f Against that order the the plaintifi-appli- 


cant has filed this revision application. 
Item No.7 of r. 1 reads as follows -— 
“Every house that lets out sullage water 
into the Municipal gutters, or Municipal 
limits shall pay Rs. 5 per year.” . The first 
therefore,‘for determination is 
“house”. , That 
is certainly a question of fact and it may 


be also partly a question of law. Section 25 


‘of the Provincial Small Cause Courts Act 


-gives us power to interfere in revision in 


any case where- the decision is not accord- 
ing to law. Our powers, therefore, are 
‘wide and it is for usto see whether the 
present decision comes within that defini- 
tion. Now the learned Subordinate Judge 


-has relied, so far as his finding of fact is 
- concerned, on thé following evidence to 
show that the word “house” 


here meant 
Firstly, there are 
given to each house 
there are the eight 
drains . which are connected with the 
Municipal gutter- direct. Thirdly, there 
are separate iron plates fixed.to the doors 


seventeen tenements. 
the separate numbers 


` i 
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_of the tenements to mark that they are 
different houses and: separately numbered. 
“The tenements are separately numbered- 
‘in the City Survey and Oess Register and 
the tenements are separately occupied each 
by a different family. Lastly, there is the 
fact, which I have referred to, that each 
tenement has a separate entrance leading 
through the gate into the highway. Itis 
true that in Hx. 23 the house is described 
only by one number and it is-so entered 
in the’Municipal Register. Butin the face 
‘of the facts which I have mentioned I am of 
opinion thatso far as the question of fact 
is concerned this house must be considered 
as seventeen different tenéments and item 
- No. fof x. 1 of s. 46(1) of the Bombay City 
‘Municipalities Act must be intended to 
apply to each one of these tenements. 
‘The case of Rango Narayan Kirloskar v, 
Hughes (1) does not say clearly whether 
there was one building which was divid- 
ed up ‘into several tenements or whether 
there were separate buildings adjoining 
one another. But even in the latter case 
the learned Judges there held that “in 
‘so far as the plaintiff has in a 
manner separated one building. from 
the rest by letting it to a tenant at a rent, 
we think that the Municipality was justified 
‘in treating that building as a ‘house’ within 
‘Bombay Act VI of 1873 and s. 5, cl. 1 of the 
Rules of the Municipality made under it.” 
“1 think there can be no doubt that if you 
“dividé up a house into separate tenements 
it is not unreasonable to say for the pur- 
poses of this particular cess which, it must 
be noted, as my brother Murphy has point- 
ed out, is aservice cess that the cess should 
be charged in respect ofeach tenement. - 
The next question for our consideration re- 
latesto the construction of the word “house” 
and there is nothing inconsistent in con- 
struing that word as separate tenements. 
Under a particular Act in England it has 
. been decided in Alichurch v. Assessment 
Commitie and Guardians of Hendon Union 
(2) that each occupier of a tenement was 
‘capable of being rated and should be rated 
separately. There is nothing, therefore, 
extraordinary or inconsistent in law in the 


construction which I take of the meaning of 


‘the word “house”. 

Then an objection has been taken that 
no revision‘application lies in the present 
‘ease. ‘The procedure laid down by the Act 
‘commences, as far as I can see, by: the 


(1) (1881) P. J, 4 
TOR 2g. 


Le. 
. B.436; 61 L.J, M. 0. 27; 
450; 40 W. R 86070 TG 


65 LT, 


presentation of the billunder s,- 104 {(1) of - 
the Act and sub-cl. (8) of that section | 
‘provides that if the amountof the bill 
is not paid within fifteen days from its 
presentation the Chief Officer: may cause & 
notice of demand in the form of Sch. V or to 
the like effect to be served on the assessee, ` 
‘Section 110 then provides for an appeal to a 
Magistrate or Bench of Magistrates,. The 
appeal against the notice of demand is sub; 
ject to two conditions: (1) thatit must be 
‘brought within’ fifteen days after service 
of the notice of demand, and (2) under 
sub-cl. (b) of cl. 2 of that section it is requir- 
edsomething further should have been done, . 
viz. that the assessee must within fifteen - 
days after the presentation of the bill 
submit an application in writing to the 
Standing Committee mentioning the 
grounds on which the claim of the Munici- 
pality is disputed. We have, therefore, | 
two things which it is necessary the © 
assesses should do. Why this singular 
procedure was adopted is not~for us’ to 
inquire. Our business is to construe the 
Act as it stands. We are informed that 
a petition was presented to the Municipality 
and that it was disallowed. We have no 
information as to whether any appeal was — 
made to the Magistrate and apparently 
none was. Therefore, the procedure laid 
down under s. 110 of the Act has not been 
followed. An application in revision would 
lie under s; 111 (1) against the, decision 
of .a Magistrate or. Bench of | Magistrates 
‘to-this ‘Oourt.’ ~ 4 a e A EH 
_ Nevertheless, the plaintifi-applicant appae 
-rently filed, his’ suit. pùrporting to do-so : 
“under s. 206. of .the. Act and ‘gave’ thé 
statutory notice of two months required 
by “that” section.” There is nothing that I 
“can séé to prevent a ‘suit being filed-under 
‘sg, 206 even though the -dssessee, may not ' 
-have followéd in its. entirety: the procedure 
‘for appealing to the Magistrate laid down 
“ing; 110 of the Act. “Itis to -be-noted that 
-s. 110° states that the -assessee “may” 
prefer an appeal, I am, therefore, inclined 
to hold that this suit may properly be 
brought under s. 206 provided the statutory 
requirements under that section have been 
complied with, : e N ean 
Under these circumstances I would dise | 
charge the Rule with costs. : 
TA. : Rule discharged. 
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: NAGPUR JUDICIAL COMMIS- 

| SIONER'S COURT. 

Orvit MISOKLLANEOUS APPEAL No. 44 or 1929, 

February 6, 1930. 
Present:—Mr. Macnair, A. J.O.. 
TIKARAM— APPELLANT ` 
versus. a G 

a, ONKAR—RESPONDENT. 

_ , Civil Procedure Code (Act V of 1908), 0. XXXIV, 

r. L—Preliminary decree—Refusal to extend time— 

Appeal—Preliminary decree made final—Appeal, 

whether competent, ; 

An appeal from.an order.refusing to extend time 
for payment of the amount due under a preliminary. 
mortgage-decree, is not maintainable after a final 
decree is passed. 5 
' Jowad Hussain v.Gendan Singh (4), followed. ` 
- Baikuntha Nath Chowdhury v. Ramanand Patnaik 
(1), Lakshmi v. Marudevi (2)and Kanhaiya Lal-v. 
Tribeni Sahai (3), referred to, 

lf the preliminary decree passed by the trial 
Court is superseded by one in appeal, the only 
decree which can be made final is'the decree of the 
Appellate Court. . 

Appeal againstan order of the Sub-Judge, 
First Olase, Balaghat, in Oivil Suit No, 26 of 
1929, dated the 20th August, 1429. 

Mr. S, K. Ghose, for the Appellant. 

_Messrs. P. S, Kotval and A. V. Khare, for 
the Respondent. [xs 


` JUDGMENT.—By an order dated the 


5th September, 1929, the trial Judge refused - 


to grant time and made a preliminary decree 
final. -In this Court an appeal is filed 
against-the order declining to extend time. 
I donot see how, aftera dispute has been 
finally settled by a decree, this decree can. 
be ignored and an appeal filed against an 
interlocutory order. -I have been referred 
to certain rulings regarding appeals 
against preliminary decrees. filed after final 
decree was passed: Baikuntha Nath Chow- 
dury v. Ramanand Patnaik (1), Lakshmi v, 
Marudevi (2), Kanhaiya Lal v. TirbenijSahar 
(3) The point discussed in these rulings 
has-been set-at rest by a judgment of the 


.. Privy Council ia Jowad Hussain v,. 


Gendan Singh (4). The only decree which 
can be made final is the deeree of an Appel- 
late Court if an appeal ie filed and decided. 
It follows that a decree purporting to make 
final something which no longer exists is a 
nullity. The decree I am considering can- 


(1) 61 Ind. Cas. 923;.48 O. 1036; 330. L. J. 414; 25 

| W.N; 776. ; 

(2) 12 Ind. Oas. 664; 37 M. 29; 10 M. L. T. 437; 21 M, 
L. J. 1063. : 

(3) 24 Ind. Cas. 827; 36532; 12 A. L. J. 876. 

(4) 98 Ind. Cas. 499; 6 Pat. 24; 2t A. L. J. 765; A 
0. 
LA, 197 Œ. 0). i 
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not be considered “A ‘nullity meérely because 
at_the.time it was passed it was still possible 
to “appeal against an interlocutory order 


.~In the case I am. considering the order - | 


refusing time is part. of the order which 
directs that’ thé decree should become final, 
‘The result of the order is that a final decree 
was passed and in appeal this decree must 
be challenged. I add that the appeal 
would have failed on the merits. There 
is nothing toshow tbat the appellant told 
his Pleader that he had almost completed 
the arrangement for raising the amount and 
désired a few days time, The affidavit of 
the Pleader states only that he was. given 
vague information that his client was ar- 
ranging for money. Almost all defendants 
who ask for time make such allegations, and 
it is not material whether the Pleader cou- 
veyed thisinformation to the Court or not. 
The defendant made no application for 
time before the due date and subsequently 
was given time. The jappeal is dismissed 


as incompetent. Oosts on the appellant. 
Counsel's fee Rs, 30.. i 
GR, D. Appeal.dismissed, 


r 


‘NAGPUR J UDICIAL:COMMIS- 
SIONER’S COURT. wi 
Sgconp Oivit APPEAL No. 812 oF 1929, 
February 21, 1930. 4 
Present :—Mr. Macnair, A.J. O. 
ATMARAM: AND oTSERS—-APPELLaNTS 
versus er as 
KASTURCHAND AND OTHEES—~ 
REsPONDEYTS. ES 
Civil Procedure Code (Act. V of . 1908), s. 149, O. 
VII, r, 11l—Appeal memo, insufficiently stamped 
—Court, whether bound to grant” time = Distine- 
tion between powers, of ~ Court in case of insuffict- 
ently stamped plaint and memo of appeal, ; 
An-Appellate Oourt is not bound to give timefor 
payment of additional Oourt-fees when an ap- 
peal is deliberately filed on a stamp. of trivial 
value, leaving it open to the appellant | after the 
period of limitation to pay the Court-fee' or to de- 
cide to take nofurthersteps. | sted . 
There is a distinction in this connection between 
the ‘powers ofan original Court under O. VII, r, 11 
of the Ist Schedule of the Civil Procedure Code 
when a plaint is written on insufficiently stamped 
paper and-those of an Appellate Court when the ap- 
peal memo. is - insufficiently. stamped. | 
Jn `the former case thé Court is bound to 
give time to make up the; deficient Oourt-fees 
and in, the latter case the.Court has an discretion; 


, under. s, 149°, of-the-Oivil Procedure- God. to grant 


vy tae 


25425- 


“A 


249) 


him time or not which-the. Court may’ refuse to 
exercise in favour of the appellant. i 

Achut Ram Chandra Pal v. Nagappa Bab Balgaya 
(1), dissented from. ; 
>- Lekh Ram v. Ramji Das 
V. Seshamma (3), followed. a f 

Appeal against .a decree. of the District 
Judge, Jubbalpore, in- Civil Appeal No, 62 
of 1929, dated the-lst October, 1529, < 


Mr..A.V. Khare, for the Appellants. . 


, SUBDGMENT.—The . appellant filed 

„a memorandum of appeal a day or two be- 
fore the expiry of the period of limitation: 
The memorandum was signed by his Pleader 
and contained the following note :— 

“The memo. of appeal should havé 
been written on Oourt-fee of Rs. 90 but as 
the client.has notcome and has not been 
able to arrange for Oourt-fees the memo. of 
appeal is filedon a Oourt-fee of annas 8 
only.” The deficiency will be paid on or 
before the date of arguments.” 

It appears, then, that the appellant had 
failed to provide his Pleader with funds or 
even to give him'definite instructions, The 
appeal was filed on a stamp’ of a trivial 
value with the object of leaving it open to 
the appellant after the period of limitation 
had expired to pay the Court-fee or to de- 
cide to take no further steps: the Pleader 
expended As. 8.. The learned District 


(2) and Narayana Rao 


‘Judge rejected the memo. of appeal be- 


‘on an eight- 


cause it was insufficiently stamped and no 
sufficient ground was shown for extending 
the time for supplying the proper Court-fee. ` 
He-remarked that the filing of the appeal 
anna stamp was a mere evasion. 
In second’ appeal it is urged that the 
lower Appellate Court : was bound to give 
time for payment.of the. additional Court- 
fee, Under O. VII, r. 11, First Schedule, 
Civil Procedure Code, when a plaint is writ- 
ten upon a paper insufficiently. stamped, it 
must be rejected only after the plaintiff has 
béen given time to supply the’ requisite. 
stamp paper and hasfailed'to do so; but: in f 
the present case it is an appeal and hot. a- 
suit that was filed. In Achut Ramchandra. 
Palv. ` Nagappa Bab Balgaya (1) it-was 
held that a memorandum of appeal should 
be tréated in the manner laid. down for a 
plaint. by O. VII, r. 11. The learned J udges, - 
at page 44*, remarked: - f : 
‘Section 107, sub-s. 2 of the Code, which 


reproduceés ş. 582 of the old Code, provides ` i ; 
-that-theAppellate Court shall have the same . ment bearing an eight anna stamp and thus - 


powers and shall perform.ag. near] 


l y as may 
be the same duties 88 


are conferred and - 


i 


1) 21 ind. Oas. 337;-58 B. 41: 15 Bom. Li R3902, =` 
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imposed bythe Code on Oourts of original 
jurisdiction in respect of suits instituted 
therein,” ` i ! 

But they have stated (at page 45*) that 8. 
144 of the Civil Procedure Vode was substi- 
tuted for s. 582-A of the old Code. Order 
VII, r. 11, and s. 107, sub-s. 2: of the new 
Code reproduce sections of the old (Code. 


These ‘séctions. in: the ‘old’ Code did: not . 


govern the procedure With regard to insuffi- 
ciently stamped memoranda 
for‘s. 582-A laid down a different procedure. 
In my opinion, then; these sections, re-pro- 
duced inthe new Code, do not govern the 
‘procedure, since s.582-A is not omitted but 
is replaced by a.section which gives some- 
what different instructions regarding -the: 
treatment of documents such as memoranda 
of appeal The learned Judges of the. 
Bombay High Court next remark that, un-: 
less the authority to reject such a memo- 
randum of appeal as this is referred.to O. 
VII, r. 11 (c), there is not, so far as they 


of appeal; . 


were aware, any authority to which such ac- - 


tion of the Court could be referred. With 

due respect I express my opinion that es. 4 

and 6 of the Court-Fees Act authorise the 

action : the Oourtscannot receive a memo- 

randum unless proper fee has been paid ; 

they must, then, reject it unless some spe- 

cial provision in the Code directs that time 

should be given. I add that O. VII, -r.- 11, 

does not refer to a plaint which bears no 

stamp : surely such a plaint must be reject- - 
ed in accordance with ss. 4 and 6 of the 

Court Fees Act, and these sections do not 

distinguish between a document in respect of 

which no fee has been paid and a document 

in respect of which the fee paid is insuffici-- 
ent. - ; > 

- A view opposed to: the view taken in 

Achut Ramchandra v. Nagappa Bab Balgaya 

(1) has been taken in a number of cases, I 

mention Lekh Ram v. Ramji Das (2) and 

Narayan Rao v. Seshamma (3). I respect- 

fully disagree with the reasoning on which 

the Bombay decision is based. The time’ 
given to an unsuccessful litigant for the 

filing of an appeal, an application for review 

or the like is short. During this period he 

should determine whether or not to incur 

expense in disputing: the decision against 


‘him. Ishould beslow to hold that he is .. 


permitted to oppdse the decision by a docu- 


obtain additional time to decide whether it 


144 P. L. R 


(2).57.Ind, Oas. 215; 1 Lah. 234; 3 Lak. L, J. 370; 
144 F 1920; ee re 
___ (3) 26 Ind. Cas, 33; 27 M. L. J. 677. 


pat 
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194 I.-O. 1930. oeo, BABULAL 9-BADRİDAS, a 0 943 
is worth his- while-. to -pay-:a- considerable». held that there was no Gurfent and mutual 
Court-fee, >>. + Ta =, ~-..s . account between the parties, that the Sar.: 

_ The Judge, then, was not bound to allow . kat, dated 11th January, 1925, for Rs, 600: 
the appellant to pay- the Court fee on a” was executedion account of of the loan for | 
subsequent date, -but s. 149 of the. Code-gave “Rs. 500 taken by the. defendant on 30th: - 
him discretion to-do-so.. The learned «Dis-- November, 192, that the defendant had. 
trict Judge hat refused to do: this, and I am ` executed a Sarkat on 30th October, 1921, for= - 
. of -opinion that he er6rbiséd_disêretion Rs. 67 1-9-6, that the acknowledgment, dated 
properly.” It is suggested that’ he should- llth January, 1925, could not revive the 
have allowed time until limitation for filing . debt borrowed on 30th November, 1918, 
the appeal had expired.- He was not’ asked : which was acknowledged on’ 30th October - 
to do so : the note states that the deficiency : 1921, and dismissed the suit. The lower 
would be paid on or before the date of argu-° Appellate Court relying on Prahlad Prasad 
ment. Further, there was no need todo so; i v. Bhagwan Das (1) held that the writing, ` 
the appéllant could have filed: a propérly - dated llth January, 1925, contained a pro- 
stamped memorandum: ‘after the- memo-" mise to pay and was a contract as laid down. 
randum -bearing an eight-anna -stamp had | ins..25(3) of the Contract Act, and decreed `. 
been rejected,- © - `. z>- mk the claim. A : ae 

The appeal fails and is dismissed without, - 2. The only question which was pressed, 
notice to the respondents, Seen ee LOR consideration in this appeal is whether - 

whe b ' |. Appeal dismissed, | the writing executed by the appellant on ` 

7 A Ia Utan | Lth January, 1925, isa contract which will- 
CERE zirt 7 | give rise to a fresh cause of action or is only 
chad ; ~ ys, , an acknowledgment. ‘The entry is as fol- 
te : JI lows:— .* t * to. 
wat AN wea: 2 ` The lower Appellate Court has translated - 
NAGPUR JUDICIAL COMMIS- these words as follows:—“ Signed Babulal. ` 


I. . SIONER'S COURT. Balance of Rs. 600 remains payable, dated 
“. Sgoonp Ovit APPEAL No. 170 or 1928... Miti Magh Badi-1 Sambat 1981, Balance 
ot January, 13, 1930. -,  foundafter going through accounts,” and 
Present :—Mr, Mohiuddin, A. J.O.  . has held that the word ‘payable’ “means ` , 
~- BABULAL—Aprgtnant . ° . onlyone thing, namely, that the executant~ 


versus < 


: i ` was to pay the same in future.” “The learn=' ` 
‘Prem or BADRIDAS-—REBSPONDENT, 


: edo: ` €d. Pleader for the appellant-does not accept ` 
Contract Act (I X of 187), 4. A KA dnolo, the translation as correct, and contends ` 
cae KA ene See be Eee that the words Baki dena raha ought to be- 
< „A suitcannotbe based ona mere acknowledgment translated as “ balance found due.” It seems 
of a gata ngah we etek contain any tome eae onde Dali dota rela. baya been s, 
CXprens pronase bo pay. (pik, eoki E correctly translated in the Oourt below, and + 
e Bonchomd Gaga Das, g Koare indicate that a balance remains to be paid. . 
Appeal against the decree of the Addi- These words acknowledge . the liability to :. 
tional District Juage, Bilaspur, in Civil pay but do not contain a promise to pay a oe 
Appeal No. 123 of 1927, dated the 22nd. debt of,which the creditor might :have en- ` 
November 1827. .- forced payment but for the law for tke limi- | 
Mr. J. Sen, for the Appellant. . |. __ tation:;of suits. The words which were 
Mr. D. N. Chaudhary, ÈR. B., for the-Re-. written by the appellant do not contain a. . 
spondent. = Loe, A _..y «+ .: Promise to pay, and cannot form the basis 
JUDGMENT.—This appeal arises out of a suit, because they. do not amount to a 
‘ofasuit which the plaintiffs Rameshwar: new contract. eee NENGA A 
Lal and Pirulal, proprietors of the firm: The learned.’ Advocate for ‘thé: respond- 
Badridas Jainarain, filed on 12th October,. ents relied on, Maniram v Seth Rup- 
1926, in the Court of First Sub-Judgo, Bilas-: ` chand (2), Prahlad Prasad v. Bhagwan Das , 
pur, to récover Rs. 726- from Babulal.. (1), and illustration (e) containéd in 8. 25 of 
The defendant borrowed Rs. 500 on 30th ` the Contract Act. The “Privy Council de- 
November, 1918, and executed acknowledg- cision in’ Maniram v. Seth: Rupchand (2) 
‘ments on 3lst October, 1921, and E danu. related to the validity ‘of the acknowledg- 
ary, 1925, for Rs. 671-6 6 and Rs. 800 res-. f Si E ace.” | 
peotively, He contended that the debt was. B NERTO E e ah Be A Ol 
barred by time and that the-suit was not 19 6. W.-N. 874; 1M. L. T.199; 3 A. LJ, 525;-16-M, E 
maintainable, The Oourt of First Instance.. -L, J, 800;-33 Q; 1047;.331. ASUS PO) c02 a a a 


> 
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_’ allowed. with costs. The respondents shall 
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ment which was passed within the ' pre- 
scribed period of limitation andlaid down 
that an unconditional acknowledgment 
implied & promise to pay, but the point at 
issue in this case did not arise for considera- 
tion in that case and was not considered. In 
Prahlad Prasad-v Bhagwan Das (1)' the facts 
were different.’ The endorsement which the 

‘debtor. had made in that case contained an 
admission of the correctness of the balance 
found and also contained the following 
words:—" Interest .at 12 annas per cent. 
per mensem.” This was considered by the 
Judges of Allahabad High Court to be a 
definite promise as .to what the debtor in- 
tended to do in. future. . There is no such 
promise in this case and; therefore, the 
Allahabad decision does not afford any help 
in deciding this case. I failto see how the 
illustration (e) given under s. 25 of the 
Oontract. Act helps the respondents. It 
runs. as follows:—. a : 

“A owes B Rs. 1,060 but the debt is: bar= 
rèd by the Limitation Act. A signs.a writ- 
ten promise to pay .B, Rs. 500 on account o 
the debt. Thisis a contract.” . | 

It clearly states that there must be a writ- 
ten promise to pay, but there is no promise 
to pay in the writing executed by the ap- 
pellant on lith January, 1925. Section 25 
clause (3) of the Indian Contract Act’. refers 
to a promise to pay a time-barred debt, but 
a mere acknowledgment cannot be treated 
as a promise to pay a time-barred debt, as 
the writing, dated llth January, 1925, does 
not contain any promise to-pay.& suit can- 
not be based:'on it. - The decision of the 
lower Appellate Court is, therefore, incorrect 
and ishereby set aside. -> 

The appeal, therefore, succeeds and is 


pay the costs incurred by the appellant in 
this.Oourt and inthe Oourts below. The 
plaintifs’ suit -is hereby dismissed, 

|| Ge BD Appeal allowed. 


A 


NAGPUR JUDICIAL COMMIS- 
: SIONER’S COURT. 
‘O1vit Revision No. 562 or 1929, 
` February 10, 1930. 
-- Present:—Mr. Subhedar, A. J.C. 
Raja ROSHANSINGH—Dzrenpant 
oP S — APPLICANT 


: versus : 
DURAGSINGH—Praintire— 
~ 77  NGNAPPLICANIT, a 

! Civil, ProcedureCode (Act V of 1808),0.VI, r. 17 
JL wSuit for declardtion—Amendment of.: plaint by ad- 


I 
| ees 
Dewan, 


ROSHAN SINGH V. DURAGSINGH. 
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dition of relief for possession, -whether to be allowed 
—Evenis happening after date of suit, whether can 
be taken into account—Amendment, when relates back 
to date of suit. ‘ 

An amendment of plaint ina suit for a declara- 
tion by theaddition of a prayer for immediate pos- 
session, where the plaintiff becomes entitled to pos- 
session owing tothe death of one of the defendants, 
should’ be allowed to avoid multiplicity ofsuitsas it 
goe not change the nature of thé suit. [p. 245, col. 


Events which happen-after the filing of the suit 
including those that add to the title of the plaintiff > 
may be taken noticeyof by the Court and relief 
granted on that basis. [p. 245, col. 2.] 

-The discretion ought not, however, to beexercised 


. when there is a change in the jurisdiction or if there 


is a great delay in making the application resulting 
in definite prejudice to the defendant or if fresh en- 
quiry on other facts is necessary. [ibid.] ; 

-The fiction of law that amendment relates back to 
the date of institution of the suit is confined solely 
to those cases in which the cause of actionfor the 
new relief was already existing on the date of the 
presentation of the plaint, an amendment of whichis 
desired, but on account of ignorance, bona fide mis- 
take, misapprehension or misconception of the cause 
of action and form of suit the party applying for 
amendment omitted to ask for the proper relief in 
the first instance. It will not apply to a case in 
which the cause of action for the relief subsequent- 
ly claimed did not arise at the date of a suit. [p. 
245, col. 2;.p. 246, col. 1.] : , $ 

Appeai against the decision of the Ad- 
ditional District Judge, Narsinghpur, dated 
the 24th October, 1929,.in Civil Sait No. 12 
of 1929. : j 


Messrs. K. R. Chandorkar and M, B. 
Niyogi, for the Applicant. , 
' Bir 8.: Gour, and Messra. M. B. 


Kinkhede-and N. G, Bose, R, B, for the Non- 
Applicant. ’ Fa Vs > eva ges IN 
:“ORDER.—This- application for: revi- 
sion is directed against an order passed 


` by the-Additional. District Judge, Narsingh- 


pur, during the pendency of-QOivil Suit 
No. 12.of 1929 permitting an amendment of 
the plaint under the following circum- 
stances:— : 

The plaintifi-non-applicant filed'the suit 
on 20th June, 1927, claiming certain declara- 
tory reliefs and also -praying for -appoint- 
ment of a Receiver over the estate which 
was admittedly in possession of the origin- 
al second defendant, Diwan Roshansing, 
under the deed of gift, dated 25th July, 1917, 
executed in his favour by the original 
first defendant Rani Taramoti. The plaint- 
iff non-applicant alleged that he was the 
next reversioner-and as such entitled to 
the main relief of declaration that the said 
deed of gift by the first defendant, who 
only held a limited interest as a Hindu 
widow till her life to the properties 
which were the subject of the gift, was-not 


“ binding on him after the death. ofthe first 
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defendant, - The claim for the appointment 
of a Receiver was put forward on the 
allegation that the defendants were com- 
mitting waste of the properties. 


On 22nd August, 1929, both: the defend-' 


ants filed their written statements and at 
the request of the plaintiff the case was 
adjourned for the filing of his replication 
on 23rd September, 1929, and for further 
statements of the parties on 30th Septem- 
ber, 1929. In the meantime the -first 
defendant, Rani Taramoti, died on 24th 
August, 1928, and an application was 
presented on 18th September, 1929 asking for 
leave to amend the plaint by adding a pray- 
er for the grant of the immediate posses- 
sion of the estate tothe plaintiff as also a 
claim for moveables as per list 0. . This 
application was opposed by the surviving 
defendant principally on the ground that 
the proposed amendment would change the 
nature of the suit and deprive him of effec- 
tually setting up a plea of limitation ‘in bar 
to the new reliefs for possession. Thelower 
Court, however, overruled the objection of 
the defendant and allowed the plaint to 
be amended as prayed for. The defendant 
has, therefore, come up to this Court in revi- 
sion. 

Very learned and elaborate arguments 
were addressed on both sides and after 
giving my best consideration to them I 
have come to the conclusion that the order 

- passed by the lower Oourt is perfectly in 
consonance with the now well established 
principles relating to amendment of plead- 
ings. One of the main objects of allowing 
an amendment. of plaint isto avoid multi- 
plicity of suits: Sarat Chand Mitter v, Mohun 
Bibi (1). Itisupon this principle that in 
suitable cases the amendment of a suit for 
a mere declaration into one for possession 
is allowed and was held in. Shriram: Sada- 
sheo Balkrishna Joshi v. Ganapati Kunbi (2) 


that such a conversion does not change the- 


suit into one of an inconsistent character, 
provided: that the amendment does not 
‘cause any handicap to the defendant, So 
in asuitfora declaration of a right.to 
certain property, the plaint was allowed to 
be amended by the addition of a prayer for 
possession; where the plaintif was ousted 
from the property after the institution of 
the suit, on the ground that the -plaintiff's 
cause of action and the title for relief 
remain the same: Karam Dad v. Hussain 
Baksh (3), Hamid Mirza Beg. v, Ahmad 
` (1) 250. 371;2'0. W. N. 201. 

(2 2N. L.R. 19. ` TES oo 

pr -(3).56 Tnd. Oàs. 458; s ee he sy Bo ee 
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Mirza Beg (4), Gurdit-Singh'v. Parmsehri (5), 
Sheodarshan Lal v,-Assesar Singh (6), Gobind: 
Ramanuj Das v. Debendrabala Dasi (7) and. 


(15) 75 Ind... Oss, 112; A. I'R. 1925 Mad. 63, 
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Sheopujan Rai, v. Kesho Prasad ‘Singh (8)... 


That events which happen even after the . 


‘filing of the suit including those that add- 


to the title of the plaintiff may be. taken. 


notice of and relief allowed on that basisis. . 


now-well-established by a series of cases :: 


‘Ram Ratan Sahu v. Mohant Sahu (9), Rat 


Charan Mandal v. Biswanath Mandal (10), 
Sethurchrla Rama Chandra v. Maharajah 
of Jeypore (11), Valluru Appalasuri v. 


Sasapzu Kannamma Nayuralu (12),Subbara- ` 


ya Chetty v. Nachiar Ammal (13), Dorai- , 


sami Pillai v. Chinnia Goundan (14) and 
Thimmayya v. Siddappa (15). No doubt, 
the discretion. ought not to be exercised 
when: there is a change in the jurisdiction, 
or if there isa great delay in- making the 
application resulting in definite prejudice 
to the defendant and may not be exercised 


atallif a fresh enquiry on other facts, is . 


necessary. - But when these, features do not 
exist the amendment ought, as a general 
rule, to be allowed to avoid multiplicity of 
proceedings. | a a 

The main objection, against the amend- 
ment urged by the learned Advocate forthe 
defendant applicant was, that since by the 
fiction of law the cause of action -newly 
introduced is referred. back to the date. of 
the. institution of the suit the. applicant 
would be prejudiced by being deprived of 
successfully raising the plea of limitation, 
as a bar to the new relief for possession, if 
the amendment in the present case is al- 


lowed to stand. There is, however, not. 


much substance in this contention because, 
the fear entertained is groundless. 

. Onthe facts.admitted by the plaintiff 
himself the aforesaid fiction. of law can 
have no application in the present case. 
The rule,.as I take it, is confined solely 


(4) 68 Ind. Cas. 986; 9 O. L. J. 359; 4U. P. L.R. 
(0) 89; A. I. R. 1922 Oudh 266. 
of 19 Ind. Cas. 928; 238 P. L. R. 1913; 142 P. W. R. 


1913. 

(6) 46 Ind. Cas. 52; 5.0. L. J.179. 

52 Ind. Cas. 231; 4 P. L. J. 387. ; 

8) 76 Ind. Cas, 347; 5 P. L. T. 315; 2- Pat, 919; AI 
R. 1924 Pat. 310. 

as 6 0. L. J. 74;11 O. W. N. 732. 


10) 26 Ind. Cas. 410; 20 O. L. J. 107. 
i 11) 34 Ind. Oas. 411; (1916) 1 M. W. N. 354; 19 M. L. 


. 360. , 
(12) 90,Ind. Cas. 881; 49 M. L. J. 479; 22 L, W. 287; 
(1925) M. W. N. 622; A.L R. 1926 Mad. ê |. 
(13) 44 Ind. Cas.863; TL. W. 403; (1918) M. W. N. 
9 


(14) 43 Ind. Cas 560; 34 M. tL, J. 258; 22M. L. T. 
538: (1918) M. W. N, 89, 7 L. W. 335 


‘ 
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to those cases in which’ the cause of -action 
for the- new relief was already existing at 
the date of-the presentation ofthe plaint, 
an amendment of which is desired,- but on 


` account of ignorance, bona fide mistake, 


misapprehension or misconception of the 
cause of action and form of suit the party 
applying for amendment omitted to ask 
for the proper relief in the first instance. 
In his plaint in the present case‘the plaint- 
iff claimed the first relief for declaration 
on the ground that he-was a reversioner of 
the original first defendant, clearly imply- 
ing that in spite of the declarations by her 
he was not entitled to possession of the 
estate during her lifetime. Again, in his 
application for amendment, dated 18th 
September, 1929, the plaintiff unequivoca- 
bly stated that as areversioner his cause 
of action for possession of the estate covered 
by the deed of gift of 1917 and also for 
moveables, as per list C, accrued to him on 
the death of the lady on 24th August, 1929, 
and he put this date in para. 15 of his 
amended plaint in respect of this newly 
claimed relief for possession. ` 


It is, therefore, perfectly obvious and Rao ` 


Bahadur Kinkhede, the learned Advocate 
‘for the plaintiff non-applicant also conced- 
ed, that since the cause of action for the 
new relief for possession of the estate did 
not according to the plaintiff admittedly 


` acerue to him till 24th August, 1929 it could 


not by any rule of law relate back to 20th 
June, 1929, when the declaratory suit was 


instituted. The causes of action for the ' 


two reliefs of declaration and possession 
being thus distinct and having accrued on 


“two different dates, the defendant-applicant 


is not at-all precluded from raising the 
plea of the bar of limitation to either of the 
reliefs claimed if, under the law, he can do 


“80. 


. -For the above reasons I-uphold the order 
for.amendment of the plaint passed by the 


‘lower Court and ‘dismiss the application for 
revision with costs. Pleader’s fee Rs. 25. 


G. B.D. 


. Application dismissed. 


MABADKO Y, ZINGROU, 
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NAGPUR JUDICIAL COMMIS- 
SICNER’S COURT. 
SreconpOivin Apprat. No. 40 oF 1929. 
“ January 18, 130. 
Present :—Mr. Jackson, A. J. O. 
MAHADEO AND sNoTsRR—APPELLANTS 
versus 
ZINGRU AND 0OTBERA— RESPONDENTS, 

C. P. Tenancy Act (I of 1920), s. 6—Alsolute occu- 
paney holding—Application by landlord for pre-emp- 
tion—Deposit of price fixed by Revenue Oficer—Sale 
of such part by Civil Court in, execution of 
decree—Application by landlord not to sell such part 
—Order, whether appealable—Civil Procedure Code 
(Act V of 1908), ss. 47, 115, 0. XXI, r. 8—Order 
under inherent power, appealability of. 

No appeal liesfrom order on an application by the 
landlord not to sell in execution of a decree against 
the tenant a part of an absolute occupancy 
holding, to which he became entitled on deposit of 
the price of such part, fixed by the Revenue Officer 
under s. 6 of the C. P. Tenancy Act. , 

No appeal lies from anorder passed by a Court in 
exercise ofits inherent power to make such orders as 
may be necessary for the ends of justice or to prevent 
abuse of its process. 


Appeal against a decision of the District 
Judge, Bhandara, dated the 12th October, 
1928, in Civil Appeal No. 80 of 1928. 

Mr. W.B. Pendharkar, for the Appellants. 

Mesrss. M. R. Pathak and Y. V. Jakatdar, 
for the Respondents. 


JUDGMENT.—The appellant, Maha- 
deo, had obtained a final decree for sale 
on 26th November, 1926, in a suit brought 
on a simple mortgage executed in his favour 
by Zingru and Sitaram, respondents Nos. 1 
and 2. The land mortgaged was 24°20 acres 
of absolute occupancy land and out of this 
1487 acres had been brought to sale on 
lith December, 1922, in execution of a 
decree obtained by Sharkarrao Ohitnavis. 
This portion was sold subject to the mort- _ 
gage lien of Mahadeo and was purchased 
by one Hari Sonba, Govinda, respondent 
No. 3, who isthe landlord of the village, 


“made an application under s. 6 of the 


Central Provinces Tenancy Act, 1920, and 
the Revenue. Officer passed an order on 
2nd February, 1925, fixing Rs. 1,000: as the 
value of the portion in question. On 
deposit of this amount by the landlord 
under s. 6 (5) the mortgage-debt of Mahadeo 
became a charge on the purchase-money 
in exoneration of the land. In the pro- 
ceedings taken to make the preliminary 
decree obtained by Mahadeo final, Govinda 


' applied to have the portion sold in execu- 


tion of Sir Shankarrao Ohitnavis’s decree, 


-of- which’ he had obtained possession under 


s. 6 of the Tenancy Act, fexcluded from 
the decree; but his application was reject- 
ed,- He repeated his claim -when-execution 
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“Mahadeo's mortgage-decree. His applica- 
tion was allowed and only the remainder 
of the land was ordered to be sold. An 
appeal was preferred to the Oourt of the 
District Judge, but it has been rejected on 
the ground that no appeal lies, _ ; 
It is arguedon behalf of the appellants 
that an appeal did lie because the landlord, 
Govinda, stepped into the shoes of the auc- 
tion-purchaser and , became a representative 
of the judgment-debtors within the meaning 
of 8,47 of the Civil Procedure Code. In 
support of this argument a leading Al- 
lahabad case, Gulzari Lal v. Madho Ram 
(1), has been cited, in which it was held 
that the term ‘representative’ as used in 
s, 244. of the Civil Procedure Oode (eor- 
responding tos. 47 of the present Code), 
when taken with reference to the judg- 
ment-debtor, does not mean only his legal 
repesentative, that is, his heir, executor or 
administrator, but it means his represanta- 
tive-in-interest and includes a purchaser 
-of his interest who, so far as such interest 
is concerned, is bound by the decree, In. 
view of this ruling Hari Sonba, the auc- 
tion-purchaser, would be a representative 
of. the judgment-debtors, as the land was 
-Bold to him subject to the appallant’s mort- 
-gage. Govinda’s possession is, however, 
entirely different. When he exercised his 
. right under s.6of the Tenancy Act, the 
mortgage-debt, by operation of law, became 
.a charge on the purchase-money paid by 
him and not on the land. Therefore, 
although, Govinda did acquire the interest 
of the judgment-debtors, he is not as 
regards that interest, bound by the mort- 
-gage or the decree based on it. Under 
the ruling on which the appellants rely 
he is not a representative of the judgment- 
debtors; and it follows that his applica- 
tion cannot be treated as having been made 
and disposed of under s. 47 of the Oivil Pro- 
cedure Code. . ; KKN 
Ibis argued that it must be made under 

s. 47, because it cannot be made under 
JO. XXI, r. 58. It is pointed out, on the 
-authority of Sunoo Modi v. Latkari (2), 
< that O. XXI, r. 58, has no application to 
' claims preferred to properties. directed to 
be sold under mortgage-decrees; but it 
does not follow that s., 47 does apply in 
the present case: The fact is that neither 
„the section nor: the rule’ referred to ap- 
plies; and it must be taken that the trial 
‘Court in allowing Govinda’s application 
eee (YOGA 447; A. WAN. (1904) 61; 1 As Ly 7:65, oo 
- (2) IN. L. R. 143.. iO acta 
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proceedings were started on the basis of: 


this appeal with costs: 
at Rs. 15. 
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exercised its inherent power to. make such 
order as might be necessary for the ends 
of justice.-or to ‘prevent abuse of: the 


. process of the Court: there is no appeal 


against such an order. i i : 

I agree with the lower Appellate’ Court 
that no appeal lay to it; and I dismiss 
I fix Pleader’s fee 


G-R..D. Appeal dismissed. 
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. NAGPUR JUDICIAL COMMIS- . 
jas - SIONER’S COURT. Loe 
Frest OIVIL APPEAL No. 122 o 1928. 
January 16, 1930. 
Present:—Mr, Macnair, A. J. O. 
SHANTABAI—A epBLLANT 
versus 

` LAXMIOHAND—RgsponpDENT. - . 
Civil Procedure Code (Act V of 1908),0..XXXIT, r: 


- 5,0. XXI,r. 90—Guardian ad litem—Appointment 


‘made in suit, whether enures for execution proceedinga 
—Auction sale of minor's property—Application to 
set aside not filed by minor's guardian through negli- 
gence— Person interested in minor, whether canap- . 


Ly. h A 

4 The words ‘every application’ in O. XXXII, r. 5 of 
the Civil Procedure Code mean. every application, 
made in connection with the: lis. The appointment 
of a guardian ad litem made in the course of a suit 
enures, therefore, during the execution proceedings. 
[p. 248, cols,.1 &2.]. < ; 

~” Salauddin v. Afzal Begum (1) and Fani Bhusan 
Bhuian v. Surendra Nath Das (2), not followed. ‘ 
. Jwala Dei v. Pirbhu (3), Venkata Chandrasekhara 
Raz v. Alakarajamba Maharani (4), Bhugelu v, Dharma 
(5) and Tekait Krishna Prasad Singh-v, Moti Chand 
(6), followed. : - 
Tf the guardian ofa minor is negligent and fails to 

do his duty in setting asidean auction sale, which 
has prejudiced the interest of the minor, a person in- 
terested in the latter may be permitted to make anap- 
plicationin thé interests of Justice to set aside the 
sale eventhough heis not a guardian either natural 
or appointed by the Court. [p. 248, col. 2;.p. 249, col.1] 
- Appeal against an order of the Sub-Judge 
First Olass, Wardha,.dated 4th August 
1928,- in Execution Oase No. 119 of 
1926. i 
. Messrs. D. N. Khare, -R. Baud T.J. 
Kedar, for the. Appellant. | 


Mr. D.T. Mangalmurti, for the Respond- 


ent. : - 
JUDGMENT.—The respondent Lakh- 
michand obtained a decree for Rs. 7900 
and costs against the appellant Shantabai, 
a minor. girl, .and. her mother Vithabai. 
Vithabai in that suit was appointed | guar- 
dian ad litem for Shantabai. Lakhmichand 
in execution of the-decree attached immove- 
able property; _ Notice, was: served on 
Vithabai but she did not appear,..On 17th. ` 
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December, ` 1927, a- Pleader empow red by 
one Madhorao appeared on behalf of Shanta- 
bai; the decree holder did not object to 
his -appearance and. ihe 
apparently notice that the Pleader held no 
power from the person appointed guardian 
ad-litem. On subsequent hearings Ram- 
chandra, an agent.of Madhorao, took steps 
on behalf of the minor Shantabai. At the 
instance of .Madhorao it was directed that 
certain fields should first be sold. Later, 
after these fields were purchased by the 
decree-holder Madhorao applied that the 
sale should be set aside, and, as the decree- 
holder agreed, the sale was set aside, A 
fresh sale was held on 23rd- June, 1928. 
The property was again purchased by the 
decree-holder for less than half of the 
former price. On 16th July, 1928, Madhorao, 
on behalt of Shanti, again applied that 
“the sale should be set aside and on 23rd 
July 1928,applied that he should be appoint- 
ed guardian ad litem in place of Vithabai. 
On 4th August, 1928, the sale was confirmed: 
the Oourt held that Vithabai was the guard- 
ian.ad litem of Shanti and Madhorao had no 
authority to.apply that .the sale. should. be 
set aside. After the issue of notices Vitha- 
bai was removed and Madhorao was ap- 
pointed guardian ad litem-of Shanti. Shanti 
through her guardian Madhorao has appeal- 
ed. ‘against the order confirming the sale. 
The. question. which I have to consider is 
whether the application for setting aside the 
sale should have been considered before the 
sale was confirmed: ` : 

It is first urged that, although Vithabai 
was appointed guardian.ad litem in the suit, 
she did not continue-as guardian ad litem 
inthe execution proceedings. Reliance is 
placed’ on -Salauddin v. Afzal Begum (1) 
and Fant Bhusanv. Surendra Nath Das 
(2). With the greatest respect I must dissent 
from the view expressed in these cases. 
It has been held by the Allahabad and 
Madras: High Oourts that when a guardian 
ad litem has once been appointed, his ap- 
poifitment enures for thè whole of the litiga- 
tion. In Jwala Dei v, Pirbhu (8) it was 
held that, where a person is appointed ag 
guardian for the purpose of a lis, that 
means of such lis in allits rauiifications 
and so long as: it subsists. This case was 
quoted with approval in Venkata Chandra- 
sekhara Raz v. Alakarajamba Maharain-(4) 


1) 84Ind..Cas. 68; 280, W. N. 963; 39 O.L. J..-590: 
a? R.1925 Oal. 23. i os 
(2) 64 Ind. Cas. 25; 35 O. L. J. 9.'. 
3)-14 A. 35; A, W; N. (1891) 192, 
4) 22M. 187, ` ade 
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and Bhagelu v. Dharma (5).' It- is clear, 
then, that, though the Judges were decid- 
ing the question whether the appointment ` 
subsisted ‘for the purpose of an appeal, _ 
they held that it continued in execution - 
proceedings. It is the practice of all Courts 
to treat the appointment ofa guardian ad 
litem as subsisting for ‘the purpose of 
execution applications. It would cause the 
gravest inconvenience if executing Courts 
ignored the appointment of a guardian ad 
litem in the suit and required a fresh ap- 
pointment to be made before notice was 
issued to a minor judgment debtor,. The 
words “ every application "in O. XXXII, r. ` 
5 of the first Schedule to the Civil Procedure 
Code, mean, in my opinion, “every ap- 
plication made in connection with the lis”. 
Tadd that their Lordships of the -Privy 
Council in Tekait Krishna Prasad Singh v. 
Moti Chand (6) were clearly of opinion that 
the appointment of the Nazir of the local 
Court of Benares, who was . appointed 
guardian for the purpose of a suit, enured 
during the subsequent execution proceea- 
ings until these proceedings were transfer- 
red to a Court at Hazaribagh and the Nazir 
refused to continue to act as guardian. 

It is next urged that, as Vithabai, the 
guardian ad litem, was neglecting the - 
interest of the appellant, Madhorao who 
had-been acting as the guardian of the 
appellant should ‘have been allowed to | 
apply that the sale should be set aside. It 
is to be noticed that a sale fora larger sum 
had been completed and was satisfied at the 
instance of Madhorao on behalf of the 
infant. The confirmation of the subsequent 
sale fora smaller sum renders the act of 
Madhorao prejudicial to the interest of the. 
minor. It appears improper to allow ths 
decree-holder to treat Madhorao as the 
guardian of the minor and thus: get the 
sale set aside, and then to refuse to allow 
Madhorao to challenge the subsequent sale, 
I am, however, of opinion that in. all cases 
there must besome means by which a 
person interested in a minor can endeavour 
to getasale set aside if the guardian ad 
litem fails todo her duty Their Lordships 
of the Privy Council in Tikat Krishna 
Pershad Singh v. Moti Chand (6) stated :— - 

“Their Lordships are, therefo:e, of opinion 
that inasmuch as the interests of the infant 


(5) 75 Ind, Cas, 898; 45 A. 623; 21 A. L. J. 591; A. I 
R. 1924 All: 79. 

(6) 19 Ind. Oas. 296; 40 C. 635; 17 0. W. N. 637 
(1913) M. W. N. 487: 11 A. L. J. 517; 17 O. 1. J. 5733.15; 
Bom. L. R:515; 14 M..L. T. 197; 25 M.L. J. 140; 40 T, 
A. 140 (P, ©), l 
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with ‘regard to this property -were not in, 


fact represented by the Court of Warde, 
it was open to the mother as natural 
guardian to appear in the name of the 
infant to protect this property from sale, 
and-that it was the only way of preventing 
his interests with regard thereto being 
sacrificed.” < ae 

“In my opinion their Lordships consid ered 
that, where this is the only way to prevent 
the interest. of a minor. being sacrificed, a 
peison who is not- the guardian for the 
suit must be allowed ‘to appear in the name 
of the infant. , 

The property had been sold for a price 
less than half of the price realised afew 
months before. The -guardian ad litem 
was taking no steps. Madhorao made two 
applications, which must be considered as 


connected, within the period allowed for, 


an application under O. XXI, r. 90. The 
question whether the sale should be set 
aside for material - irregularity has not 
received consideration, and for the purpose 
of this appeal I may assume that material 
irregularity. existed. It was not possible 
for Madhorao to obtain appointment as 
guardian. ad litem within 30 days from the 
sale. I consider it was necessary in the 
interests of justice to allow Madhorao, if he 
could show.that the guardian ad litem had 
neglected her duties, to prosecute the ap- 
plication for setting aside the sale. It has 
now been held that Vithabai was neg- 
lecting her duties, and Madhorao has been 
appointed guardian ad litem. .The ap- 
plication that the sale should be set aside 
must now receive consideration, as the 
interests of justice require that Madhorao 
should be treated as if he had been ap- 
pointed guardian ad litem on.the date when 
he was applying that he should be 80 ap- 
pointed and that-the sale should be set 
aside. ey AKEN 

The appeal, therefore, suceeeds. The 
_order confirming the sale is. set aside and 
the Judge is, directed to enquire into the 
allegation that there was material irregular- 
ity by reason of which the minor sustained 
_ substantial injury. Costs of this appeal 
will be borne by the respondent. Oounsel’s 
fee Rs..60, : 


G. R. D. Appeal allowed. 
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NAGPUR JUDICIAL COMMIS- - 
* © SIONER’S COURT. © 
Firer Ovi, APPEAL No. 8 or 1929. 
i January, 28, 1930. 
Present :—Mr. Jackson, A: J. 0. 
DHARAMOHAND— AND oTHERS— 
” DECRES- HOLDERS— APPELLANTS, 
< versus 
SHEORANLAL AND oTHSE8—J UDGMENT- 
a DEBTORS— RESPONDENTS. 

-Civil Procedure Code (Act: V of 1908), 0: TX, r.:9, 
Sch, I, Appendix D, Form, 4-—Mortgage-decree for 
sale in Form j—Fresh application for personal de- 
cree, whether necessary—Application for personal 


decree dismissed in default—Second application, whe- 


ther barred. 
When a decree has been passed for sale on the 


basis of a simple mortgage in Form No.4 in 
Appendix D to the First Schedule to the Civil Proce- 


dure Code, the decree cannot be executed personal-- 


ly without obtaining a separate personal decree. [p. 
250,'col. 1.] h 

An application for making @ separate personal 
decree is a continuation of the original suit and if 
it is dismissed for default, a second application for 
the same relief is barred under O. IX, r.9 of the 
Civil Procedure Code. :[p. 250, col. 2.) . 

Sadho Singh v. Maharaja of Benares (1), Jeuna 
Bahu v. Parmeshwar Narayan Mahia (2) and 
‘Lachmi Narayan Marwary v. 
(6), distinguished. 


Francis Higgins Pellv. Minuie Gregory (3), Ram- - 


dayal Surajmal v. Mahommad Ghoùse (4) and Purna 
Chandra Mandal v. Radha Nath Das (5), followed. ` 

Appesl against an order of the lst Sab- 
Judge, First Class, Saugor, dated 27th Octo: 
ber, 1928, on an application in connection 
with Suit No. 21 of 1926. ae 

Mr. D.N. Chaudhary, R. Bi, for the 
Appellants. - 

JUDGMENT,—The appellants in this 
case obtained a preliminary decree for sale 
on the basis of a mortgage-deed. The prop- 
ert 
tire prossede of the sale were insufficient to 
satisfy the decree. They then applied 
under O, XXXIV, r. 6, fora personal decree 
against the mortgagors. Their application 
was dismissed for default and a second ap- 
plication has been held to be barred by 
O. IK, r. 9 read with s. 141 of the.Oivil Pro- 
cedure Code. i MA 

In appeal it is argued that no ‘application 
for a personal decree was necessary and 
that, in spite of the application for a per- 
sonal decree having been dismissed, the 
‘appellant can still apply to have the re- 
spondent’s personal liability enforced. Re- 
liance. is placed upon two decisions. The 
first is that of the Allahabad High Court 
in Sadho Singh v. Maharaja of Benares (1), 
which ruled that when a decree for sale of 
hypothecated property ‘is both a decree for 
saleofthaproperty under s8. 88 (correspondin 


(1) 29 A. 12; 3 A.L. J. 606; A. W: N. (1906)251, 27 -° 


Balmukund Marwary ' 


mortgaged was brought to sale and . 
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to O. XXXIV, r: 4 of the first Schedule tothe 
Code of Civil Procedure, 1908) and a personal 
decree under s. 90 (corresponding to 
O. XXXIV, r. 6 of the Transfer of Property 
Act, there is no need for the decree-holder to 
apply under s.90 for a separate decree ; 
and if he does so and his application is 
rejected, this will not operate as a bar to his 
executing the decree against the judgment- 
_ debtor personally. The second is a deci- 
“sion of the Privy Oov..cil in Jenua Bahu v. 
Parmeshwar Narayan Mahta (2) which lays 
‘down that itis not necessary to put suth a 
construction on_s...90 of the’ Transfer of 
Property Act as would establish as a con- 
dition precedent to the power of decreeing 
“ personal payment of the balance that the 
mortgaged property must first be sold and 
found insufficient to satisfy the debt. Nei- 
ther of these decisions is applicable to the 
present case; in both, the decree under 
consideration was ‘one which definitely 
gave the decree-holder a right to en- 
force it against the judgment-debtor ‘per- 
sonally, if the sale of the property failed to 
Satisfy the decretal debt. The Allahabad 
decision held that, when such a détree has 
been passed, a second decree is not neces- 
sary, and the Privy Council decision is only 
an authority for holding that such a decree 
can be passed. In the present case such 
a decree has not been passed: the lower 
Court’s decree is in the form prescribed as 
.No.4in Appendix D to the ‘first Schedule 
to the Oivil Procedure Code. The last 
clause of the decree provides thatif the 
net proceeds of the sale are insufficient to 
pay the decretal amount with subsequent 
interest and costs in full, the plaintiff shall 
be at liberty to apply for a personal decree 
for the amount of the balance. It is argued 
that this amounts toa personal decree in 
the event of the sale-proceeds: being insuff- 
cient to satisfy the debt; but the plain 
wording of the decree is against this inter- 
pretation. As Rankin, J., remarked in 
Francis Higgins Pell v. Minnie Gregory (3), 
there is no force in the contention that an 
application is to enforce a decree because it 
is made under a liberty to apply reserved 
by the decree. 


My view that when a decree has been ' 


passed in the form used in the present case, 
& separate personal decree must subse- 
quently be’ passed is supported by Ram- 


_. (2) 49 Ind. Oas. 620; 47 C. 370; 36 M. L. J.215;17 
A. L. J. 207; 23 ©. W. N. 490; 25. M. L. T. 278; 29 O. 
L.J. 443; 21 Bom. L. R. 589; 10 L. W. 26: (1919) M. 
W. N.347; 12 Bur, D. T. 80; 461. A. 294 (P.O). 
(3) 89 Ind. Oas. 1; 52 0.828; 29 0. W. N. 678: A. I 
R. 1925 Oal, 834 (F. B) 0 a 
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dayal Surajmal v. Mohammad Ghouse (4) in 
which it was further held that the applica- 


' tion for the second decree is a continuation 


of the original suit and that if it is dismissed 
for defsult, then a second application is 
barred by s. 103 of the Oivil Procedure .- 
Code, 1882, (corresponding to O. IX r.9). 
This decision has been approved in Purna 
Chandra Mandal v. Radha Nath Dass (5) but 
it is urged that it has been, in effect, over- 
ruled by the: Privy Council decision in . 
Lachmi Narayan Marwari v. Bal- 
makund Marwari (6). In that case the 
High Oourt had, in appeal, made a 
decree for partition by consent of 
the parties and had remitted the suit for 
disposal under the decree; the plaintiff 
failed to appear on the day appointed by 
the lower Court and an order was passed 
dismissing the suit; it was held that the 
Oourt had no jurisdiction to make this order, 
since after a decree has been made, a suit ` 
cannot be dismissed unless the decree is 
reversedon appeal. There is a clear dis- 
tinction between that case and the present 
one. In this case the decree for 
sale had been completely executed and the 
subsequent proceedings were taken for the 
purpose of obtaining another decree. The 


- lower Court’s order does not amount to dis- 


missal of a suit, in which a decree has 


“been passed ; it is the dismissal of an ap- 
- plication for a further decree. 
‘of opinion that Ramdayal Surajmal v. Mo- 


lam clearly 


hammad Ghouse (4) has not been overruled 
by the Privy Council decision referred to, 
and that the lower Court is right in fol- 
lowing it. í 
I dismiss the appeal with costs. 
G. E D. Appeal dismissed. 
(4) 1N. L. R. 143. : 
(5) 33 O. 867; 40. L.-J. 141. 
et Ind. Cas. 747;4 Pat. 61; A. L 
198; 35M. L. T. 143;47 M. L, J. 441; 
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. SIONER’S COURT. 2 
Szconp Orviu APPEAL No. 604 or 1928. 
January 29, 1930. 

Present :—Mr. Subhedar, A. J. O. 
MADANLAL— APPELLANT 


. f versus 
RIPUSUDAN PRASAD—RezsponpEnr, . 
Civil Procedure Code (Act V of 1908), 8. 47, O. KAI, 


1841. O. 1980 
y, 90—-Auction sale—Anplication to set aside by 
judgment-debtor—Second appeal by decree-holder 


auction-purchaser, whether lies—Omission to state 
value of property in sale proclamation, whether 
material irregularity—Notice under O. XXI,r. 66— 
Omission to object—Judgment-debtor whether estopped 
from applying under O. XXI, r. 90. 

A second appeal lies from an order on an applica- 
tion made by the judgment-debtor against the decree 
holder auction-purchaser for setting aside a sale on 
the ground of material irregularity in the publication 
thereof [p 251, col 2.] 

Rajagopala Aiyar v. Ramanujachariar (1), not 
followed. 

Kailash Chandra Tarafdar v. Gopal Chandra Pod- 
dar (2), followed. 

The value of the property is a very necessary 
element to be stated inthe sale proclamation and 
an omission to state the value isa matérial irregu- 
larity in the publication of the sale within the mean- 
ing of O. XXI, r. 90 of the Civil Procedure (ode. 
[p. 252, col. 1) 

Saadatmand Khan v. Phul Kuar (4), Surendra 
Mohan Tagore v. Hurrucck Chand (5), Lachman Per- 
shad Singh v. Ganga Pershad Singh (6)and Bejoy 
Singh v Ashutosh Gossami (7), followed. 

A judgment-debtor is not estopped from making 


an application under O. XXI, r. 90, Civil Procedure’ 


Code, for setting aside an auction sale on the ground 
of material irregularities in the proclamation simply 
because he did not appear in obedience tothe notice 
served upon him under r. 66 of the. Order for settling 
the terms of the proclamation of sale. [ibid.] 
Mohanlal v. Kali Charan (3), not followed. 


Second appeal against an order of the 
District Judge, Raipur, dated the 20th 
October 1928, in Miscellaneous Appeal 
No. 13 of 1928. 
-~ Mr. D.N. Chowdhry, R.B. for the Ap- 
pellant. 

- Mr. K. V. Deoskar, for the Respondent. 


JUDGMENT.—The facts leading to 
this second appeal are very simple. In exe- 
cution of his decree against the respondent 
judgment-debtor, the appellant decree- 
holder had attached and brought to sale 
a one-anna six-pies share of Mouza Sun- 
gera belonging to the respondent and pur- 
chased it himself for Rs, 1,700 at the auc- 
tion sale. The respondent put an objection 
under O. XXI r. 90, Oivil Procedure Code, 
tohave the sale set aside on the ground 
that there was material irregularity in pub- 
lishing the proclamation for sale in that 
the value of the property to be sold was not 
specified and which irregularity caused him 
substantial injury. It was alleged that the 
share was worth at least four thousand 
-rapees. The appellant pleaded that there 
was no irregularity in drawing up the pro- 
_clamation, that, even if there was any, it 
did not prejudice the respondent in any 
way and that the value of the property was 
not more than Rs. 1,700 for which it was 
‘purchased by him, 
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The respondent examined only one wit- 
ness who wasa co sharer malguzar of the 
same village and who stated that the share 
of the respondent was at least worth 
Rs. 4,000 and that he himself was prepared 
to purchase it for that price.” He also stated 
that “ the average value of the land of this 
village is Re. 40 an acre.” The appellant 
did not examine any witness. The Court 
of first instance held that there were irre- 
gularities in the proclamation of sale but 
that there was no prejudice caused to the 
respondent cn that account because the 
price fetched at the auction sale was fair 
and reasonable. It accordingly refused to 
set aside the sale. 

On appeal by the respondent the learned 
District Judge set aside the sale by hold- 
ing that the property was worth at least 
Rs. 3,480 and that, therefore, the price 
fetched at the auction was a good deal less 
than the true‘ value. The learned Judge 
further held that the irregularity of omit- 
ting to specify the value of the property in 
the proclamation had caused substantial 
injury to the judgment-debtor entitling him 
to have the sale set aside. Itis against this 


-order that the present second appeal is filed 


by the decree-holder. 

A preliminary objection is raised by the 
respondent's Pleader to the effect that second 
appeal does not lie because the order pass- 
ed under O. XXI, r. 90, Oivil Procedure 
Code, was appealable only once under O. 
XLII, r. 10) ibid. But my learned pre- 
decessor had already ordered the matter to 
be registered as second appeal probably be- 
cause the decree-holder himself being the 
purchaser of the property the case fell with- 
in the purview of s. 47,;Civil Procedure Oode. 
There are undoubtedly conflicting views on 
the point if under the circumstances of the 


“present case a second appeal lies or not. 


In Rajagopala Aiyar v. Ramanuja Cheror 
(1) it was held that no second appeal lay 
whilein Kailash Chandra Tarafdar v. Gopal 
Chandra Poddar (2) 8 contrary view was 
taken. I prefer to follow the Oalcutta 
view and hold that the second appeal lies 
in the present case. 

On the authority of Mohan Lal v. Kak 
Charan (3) Rai Bahadur Ohowdhry, who 
appeared for the appellant, urged that, 
since the respondent had been duly served 

(1) 80 Ind. Oas, 92; 47 M.288; 46 M. L.J, 104; 19 
L. W. 179; (1924) M. W. N. 182; A. I. R. 1924 Mad. 431; 
34 M. L. T. 37 (F. B.). ‘ a 
Ind. Cas 494; 53 ©. 781; 43 0. L. J. 345; 30 
O. W. N. 649: A. I. R. 1926 Cal. 798 (F. B.). 


; (3 102 Ind. Cas. 126; 49 A. 788; 25 A. L, J. 524; A, 


I, R. 1927 All. 513. - 
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with a, notice sentto him under O. XXI, r. 
66, Civil Procedure Code, and: he -did not 
raise any objection at the time of the draw- 
ing up ofthe proclamation of sale, he was 
estopped from challenging the sale under 
r. 90 of the same Order on the 
that there were material irregularities-in the 
proclamation. With due respect to the 
learned. Jtidges who decided that case, I 
am unable the follow the law as laid down 
by them. Asfar backio 1898 it was laid 
down by the Privy Oouncil in Saadatmand 

-Khanv. Phul Kuar (4), that “ Whatever 
material fact isstated in that proclamation 
(andthe value ofthe property is a very 
material fact) must be considered as one of 
these things ‘which the Court considers 
material for a purchaser to know’ and it is 
enacted in terms (though express enactment 
is hardly necessary for such an object) that 
those things shall be stated ‘as fairly and 
accurately as possible.” In Saurendra Mo- 
han Tagore v. Hurruk Chand (5): it was 
also held that “if any enquiry into the value 
of the property is necessary, the Court 
should hold an enquiry.” Whilein a later 
case the same High Oourt held that the 
Court is bound under this clause to investi- 
gate the valueand insert it in the sale 
proclamation : Lachman Pershad Singh v. 
Ganga Pershad Singh (6). Again, in Bejoy 
Singh.v. Ashutosh Gossami (7), it was laid 
down that in exceptional cases the Court 
should state in the proclamation the values 
stated both by the decree-holder and the 
judgment-debtor. In view of these deci- 
sions it is clear that the value of the prop- 
erty was a very necessary. element to be 
stated. in the sale proclamation for the 
simple reason that the bidders should know 
how to regulate their bids. 

- _ „The view of the Allahabad High Court in 
Mohan Lal v. Kali Charan (3) cannot be 
reconciled with the well-known proposition 
of:law that there is no estoppel against a 
Statute, I, therefore, hold that the re- 
spondent was not estopped from making the 
application under O. XXI, rt0, Civil Pro- 
cedure Oode, for setting aside the sale 
simply because he did not appear in obedi- 
ence to the notice served upon him under 
T. 66 of the same Order for settling the 
terms of the proclamation of sale, 

It was next argued that the lower Appel- 
late Court had “ misappreciated the un- 
. (4) 20-A. 412 at p: “418; 20. W. N. 550; 25 I. A. 146; 
7 Sar. P.O. J. 380 (P. C.). : - 

(5) 12-0. -W. N. 542. A 
(6) 6 Ind. Cas.'180; 15 O. W. N. 713. BY ie Leh 

Gye Oa: 430; 280. W. N,-552; A-I R. 1924 
A P 4 . aot a ie oe 
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rebutted evidence of ‘the judgment-debtor’s. 
uncle;.a co-sharer ofthe village; whose es- 
timate of the value (sic) unimpeachable - 
Having- read the evidence of the witness É . 
am. perfectly satisfied that the complaint of 
the appellant's Qounsel in this matter. is 
incorrect: I hold, therefore, that the- esti- 
mate of the market value of the property. . 
purchased by the appellant at the- auction: 
sale was correctly made by the learned 
District Judge upon the available evidence 
on record. ty tt 2 ae a 

The result is that the appeal fails and. is 
dismissed with .costs. Pleader’s fee- Rs: 25, 

G. R. D. Appeal dismissed, - 


NAGPUR JUDICIAL COMMIS- . 
SIONER’S COURT. | 
Second APPEAL No. 229 of 1929, 7 
. January 29,1930. -- i 
Present:— Mr. Jackson, A. J.O. 
:GANPATRAO— APPELLANT, ` 
BAN VETEUS $ 
RAGHO AND ANCTRER— RESPONDENTS, | 
-Central Provinces Tenancy Act (I of 1920),.s. 105 | 
—Occupancy holding—Transfer—Civil Court, jurisdic- . 
tion of, to set aside transfer—Suit by landlord for | 
possession against stranger—Decree for possession, 
whether canbe passed—Privity between ‘tenant and 
person in possession, effect of. $ acts ae 
If the transfer of an occupancy holding is-invalid 
independently of the prohibition obtained in the O. P, 
Tenancy Act, the jurisdiction of the Civil Court to 
set aside the transfer is not barred. [p. 253, el. 2. 
Ganeshdas v. Shankar (6) and Chindhu v. Ramesh- 
warnath (7), followed. 3 
Hira Lal Misra v. Aola Kunbi (1), Bhola v. Fathu 
(2), Sahasram v. Sheonath (3) and Nakulsaov. Rama- 
dhinsao (4), referred to, 4 
The Civil Court will grant a decree for possession 
tothe landlord only when-the person in possession | 
is a pure trespasser and there isno privity between 
him and the tenant, if such privityis proved pos- 
session will be decreed onlyif abandonment by the 
tenant is proved. [p. 254, col. 1] 
Nakulsao.v, Ramadhinsao (4), referred to. ae 
© Hira Lal Misra v. Aola Kunbi (1), Bhola v.'Fathe 
(2), Sahasram v. Sheonath (3) and Allibhat v. Sham- 
rao (5), followed. ` h ne 
Appeal against a decree of the District 
Judge, Hoshangabad, in Civil -Appeal No. 
79 of 1928, dated the 11th February, 1929. 
Mr. W. R. Puranik, for the Appellant. 
Mr. M. R. Bobde, for the Respondent. : 
JUDGMENT.—The appellant in this 
case is the lambardar of Mouza Sainkheda 
in the Multai Tahsil. One Mogal was the oc- 
cupancy tenant of khasra Nos, 206, 220’7 and 
280 in that village. He died on 25th Sep- 
tember, 1923, leaving a widow, Musam- 
mat Rambha, who is the second respondent, 
The first respondent is Ragho, who claims 
to have been adopted by Mogal and who ‘has 
filed an adoption -deed (Ex. D-2.),° dated 
10th January, 1923.. In 1925 the appellant 
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sued ‘` Rambha alone for ‘arrears~of rènt. 
Ragho applied’to be joined as a party onthe 
ground of his adoption; but a decree was 
passed against Rambha- alone, -because 
under the adoption deed Ragho was not.to 
take possession of the property until after 
the.death of the widow. Thereafter Ram- 
bha had the fields entered in the name of 
Ragho alone, and the appellant applied 

“under 8. 13 of the Central Provinces Ten- 
ancy Act, 1920, for possession. The Revenue 
authorities, however, held that the adoption 
‘ dead was prima facie valid and, consequent- 
ly, that Ragho’s possession was legal, and 
dismissed the application. The appellant 


then brought the suit, out of- which this. 


appeal arises, for a declaration that Ragho 
is not the adopted son of Mogal. ‘An-objec- 
tion was raised by Ragho as to . Court-fees; 
and the appellant paid OCourt-fees on the 
value of the fields and added a claim for 
possession. The trial Court passed a decree 
declaring that Ragho is not Mogal’s adopt- 
ed son and directing him to deliver posses- 
sion of the fields to the appellant, In appeal 
the learned District Judge has cancelled the 
decree for possession and has added to the 
declaration that Ragho is not Mogal’s adopt- 
ed son a further declaration that Musammat 
Rambha is the occupancy tenant of the 
fields in suit. 

In second appeal the only question for 
decision is whether the appellant is entitl- 
ed to a decree for immediate possession or 
not. A number of rulings of this Oourt 
have been cited to me, the earliest of which 
is Hira Lal Misra v. Aola Kunbi (1) in 
which it was held by Ismay, J. O., that 
a landlord seeking to eject a trespasser is 
not bound to show that the interests of the 
late tenant have ceased to exist unless the 
question of abandonment arises out of the 
pleadings; in that case the trespasser had 
nowhere alleged:that he held as a licensee 
from a tenant who was still in existence. 
In Bhola v. Fathu (2) the same learned 
Judge, dealing withan unauthorised trans- 
fer, held that it was incumbent upon the 
landlord to show that the tenant right had 
ceased to exist. In Sahasram v. Sheonath 
(3) it was held that when the landlord sues 
to eject-a trespasser from a tenant's holding 
itis not open to the defendant, who is not 
a transferee from the tenant and does not 
hold under the tenant, to plead that the ten- 
ant has not abaudoned -his holding. ` In 


Nakulsao v. Ramadhinsao (4) the learned 
Q 14 0. P. L.R. 14. . 


(3) 
(4) 34: Iad. Oas, 698; 12 N, E ; 5 
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Judgé, who decided Sahasram-v. Sheonath 


(3) held that when a landlord sues:to avoid 
a transfer by an absolute occupancy tenant 


“made in contravention of the provisions of 


s; 41 of the Central Provinces Tenancy Act, 

1898, and to evict the transferee in posses- 
sion, the question whether the tenant has 
abandonea his -holding does not arise, 
whether. or not the tenant be joined as a 
party. The view was taken that the princi- 
ples embodied in Bhola v. Fathw (2) 
related to a condition ef affairs which had, 
become obsolete and did not apply to the 
conditions existing under the ,Tenancy Act 
of 1898, as sub-section (8) of 8.41 of that Act 
gave absolute occupancy tenant's protection 
which the previous law did not and con- 
sequently, there was no longer need for-the 
Courts to extend protection on ‘the princi- 
ples enunciated in: Bhola v, Fathu (z) 
“As regards occupancy and ordinary tenants 
it was remarked that the Civil Oourts have 
nothing to do with the avoidance by the 


‘landlord of transfers by them, In .Allibhas 


v. Shamrao (5), it was held that it:is open 
to a landlord, where his title is in jeopardy. 
from the aggressions of a trespasser, to 


-bring a suit to have his own rights declared 


against that trespasser -and to claim khas 
possession: in this case, asin Hira Lal Misra 
v. Aola Kunbi (|) and Sahasram v. Sheonath 
(3) the trespasser did not claim through the 
tenant, - 

The first point to be determined is whe- 
ther the Civil Court can in any circumstances 
have jurisdiction to decree possession in a 
case like the present one. It has been pointed 
out, as-I have already remarked, in Sahas- 
ram v. Sheonath (3) that, under the Tenancy 
Act, of 1898, the Civil Oourts have nothing to 
do with the avoidance of transfers by occu- 
pancy. tenants and there has been no change 
made on this point in the Act of 1920. ' in 
Ganeshdas v. Shankar (6), however, it was 
held that, though no suit can be maintained 
in a Civil Court to avoid a transfer of occu- 
pancy tenant-right which would be valid be- 
tween the parties thereto except for ‘the 
prohibition contained in s. 46 or s. 70 of the 
Central Provinces Tenancy Act; 1898, the 
jurisdiction of the Civil Court is not barred 
when the transfer is one which is ‘invalid in- 
dependently of the prohibition contained in 
the Act; and a similar view has been taken’ 
in the Bench decision in Chindhu v. Ramesh- 
warnath (7).. For the reasons given by the 

9) eee Oas. 902; 18 N. L. R. 82; A. I.R, 1922 


®© 13 Ind. ‘Cas, 909; SN: L. R: 2 i ; 
JAH Ind. ‘Qas, 10155 -22 N. L: A -128; A L Bi se 
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lower - Appellate Court the transfer by 
Rambha to Ragho is invalid independently 


of the Tenancy Act, and the jurisdiction of 


the Civil Court isnot barred. 


_Asregards the decision’ in Nakulsao v. 


Ramadhinsao (4), I must point out that con- 
ditions have again changed owing to the 


enactment of the Tenancy Act of 1920, as 
that Act does not protect the tenant in a 


case in which a Civil Court has jurisdiction 
‘and exercises it. The principles stated in 
` Bhola v. Fathu (2) cannot, therefore, be now 
regarded as obsolete; and it ie clear from 
the cases in Hira Lal Misra v. Aola Kunbi 
_ (1) Sabasram v.Sheonath (3) and Allibhai v. 
_ Shahmrao (5) that it is only when the per- 
son in possession is fa pure trespasser and 
there is no privity between him and the 
tenant that the Court will grant a decree 
' for possession to the landlord; in other 
cases where tlie person in possession holds 
under a transfer by the tenant, possession 
` will not be decreed unless abandonment by 
the tenant is proved. -As has been held in 
Bhola v. Fathu (2) the mere transfer of a 
right of occupancy does not entail a for- 
feiture of such right and if'a landlord 
elects to set aside such transfer, all parties 
revert tothe status quo ante. The reason 
“ seems to me obvious. To take the present 
case as an example, Rambha had clearly. no 
intention to abandon the holding altogether 
and in any circumstances; all that she was 
willing to do was to give it to Ragho and it 
must be presumed that if her attempt to 
make Ragho the tenant of the holding 
failed, she would wish to resume it for 


| herself. 


1 hold that there has been no.abandon- 


ment of the holding and that the lower Ap- 
pellate Oourt was right in substituting for 
@ decree for possession a declaration that 


Rambha is still the tenant of the holding, ` 


The appeal fails and is dismissed with 


gosts, : 


"GB. D. Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First APPRAL No. 141 or 1927, 
March 27, 1929, 
Present: Mr. Jackson, A. J. O, 
KARAN SINGH—APPELLANT 
versus 
NANDKISHORE AND OTHERS 
— RESPONDENTS. 


: Criminal Procedure Code (Act V of 1898), ss. 550—~ 
losing shop to prevent removal of goods—Acquittal of ~ because of his gross negligence, in dealing 4 


Complaint of theft against shop-keeper—Sub-Inspector 


ghop-keeper—Suit against Sub-Inspector -for damages 


for-boss saused -by-closing ‘of shop~Liegality of ‘closing 4 


KARAN SINGH Y. NANDKISHORE. 
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shop —Negligence—Custody of shop—Malicious prosecu*. 
tion. a š : 
-A Sub-Inspector of Police on receiving a report 
of theft and cheating against a shop-keeper went 
to the shop and closed it to prevent the removal of: 
the goods. The shop remained closed during the 
pendency of criminal proceedings for about 15 months, ' 
The shop-keeper did not take any steps to get the 
shop released, but after his acquittal. brought a suit 
for damages against the Sub-Inspector: 

Held, (1) that theact of the Sub-Inepector in clos- 
ing the shop was not illegal inasmuch as the goods’ 
in theshop could under the circumstances be regard- 
ed as having been found in the shop-keeper’s pos- 
session under circumstances creating suspicion ofan , 
offence, within the meaning .ofs. 550, Oriminal Proce- 
dure Code ; : i 

(2) that the shop must be considered tohave been 
under the control ofthe Court during the 


could not be made liable for theloss caused to the 
pipe keeper by the closing of the shop. [p. 256, col. 


"First appeal against a decree of the Addi- 
tional District Judge, Bilaspur, dated the 
2sth August, 1927, . 

Mr. G. P. Dick, for the Appellant. 
Messrs. G. R. Deo and J. Sen, for the 
Respondents. i 


JUDGMENT. —The original plaintiffs 
in the suit out of which this appeal arises 
were Motichand, a Pleader of Bilaspur, and. | 
his brother, Randhir Sahai. Motichand 
died during the course of the trial and his 


. Bons were brought on the record in his. 


place. Motichand and Randhir Sahai were 
prosecuted for offences punishable under.. 
8. 380 and s. 420, Indian Penal Code, and 
were discharged. The prosecution origin- 
ated in a report made to the Police by - 
Musammat Jima Bai, defendant No.l, and 
the investigation was conducted by Sub:In-.. 
spector Karan Singh, defendant No, 2.. 
After Motichand and Randhir Sahai had 
been discharged they filed the suit out of. 
which this appeal arises for damages for - 
malicious prosecution. As regards Karan 
Singh, the present appellant, the suit was. 
founded on the allegation that he had - 
conspired with Musammat Jima Bai to. 
prosecute the plaintiffs on charges of theft 
and cheating knowing them to be false, . 
and that inthe course of the investigation 
he maliciously closed Randhir Sahai’s shop 
and kept it closed during the criminal pro- 
ceedings, thereby causing loss to Randhir : 
Sahai. The lower Court has passed a 
decree for Rs. 3,556-4-5 against Jima Bai as 
damages for malicious prosecution and for | 
Rs. 3,838-8-9 against Karan Singh on the - . 
ground that he is liable for damages , 


with Randhir Sahai’s shop. . ----- = 
In appeal it is contended an behalf ‘of. 


endency . 
.of the criminal proceedings and the Sub-Inspector 
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Karan Singh that as he has been found to 


have acted’ in good faith, he has been: 
wrongly found liable to pay damages. . 


The question of his good faith has again 


been raised on behalf of the respondents, . 


but I entirely agree with the reasons given 
by the lower Oourt for finding that he did 
act in good faith. Certain alleged irregu- 
larities in his procedure, not mentioned 
by the lower Court, have been placed before 
me, but some of them are. not irregularities 
at all, and none of them leads me to suspect 
that Karan Singh acted otherwise than in 
‘good faith : that, however, does not dispose 
of the case against him, 

It has been held by the lower Court that 
Karan Singh’s action in closing the shop 
of Randhir Sahai was unjustified. Karan 
Singh has said that he closed the shop in 
order to be able toshow to the Magistrate 
‘in the case of cheating that this shop, or 
rather the goods contained in it, had been 
sold to, Randhir Sahai for a very inade- 
quate price. He claims to have acted 
under s. 550, Criminal Procedure Oode. 
Tne lower Court holds that this reference 
to s. 550 is an after thought. I do not 
understand what the lower Oourt means. 
The reason for closing the shop may be 
an afterthought, as it was hardly likely to 
show to the Magistrate that the goods had 


been purchased for an inadequate price six. 


months earlier, but as regards s. 550, whe- 
ther Karan Singh’s reference of his action 
tə that section was or was not an after- 
thought, the question is whether the sec- 
tion covers his action, It has been urged 
that the goods can,in no circumstances, 
be said to have been “found,” but it seems 
to me they can very well be said to have 
been found in the possession: of the plaint- 
iff, Randhir Sahai, in circumstances creat- 
ing suspicion of an offence, 
me that it was unnecessary and undesirable 
to close the shop and put a stop to the 
business, but I cannot say that it was 
illegal. It is, however, for subsequent 
negligence that Karan Singh has been 
held liable by the lower Court. 

The question, then, is whether he can be 
held responsible for the loss resulting to 
Randhir Sahai from the shop having been 


kept closed for the period during which | 


the criminal trials proceeded. The shop 
was closed on 19th September, 1918, and 
the‘chalan under s. 420, Indian Penal Code 
was presented on 8th October, 1918, with 
the chalan the seizure memorandum was 
submitted to the Oourt, and it is contend- 
ed on behalf of the appellant that the shop 
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It seems to. 


‘On 12th October, 
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then came into the possession of the Oourt; 
that it was open to the plaintiffs to move. 
the Oourt torelease the shop, which they 
failed to do and.that, therefore, no respon- 
sibility rests on Karan Singh. The seizure 
memorandum is not on the record, but it 
is clear from the deposition of Karan Singh 
(2 D. W. No. 3) ‘that it was filed with 
the chalan. It was produced in order 
to refresh his memory as to the person to 
whom the key of the shop was given when 
it was closed. The memorandum should 
be on the record, but the reason why it ig 
not appears to be that at the stage of 
pleadings the parties had not in mind 
Karan Singh’s possible liability on the 
ground of negligence. It is true that in 
para, 24 of the plaint it is alleged that 
Karan Singh. kept the shop closed under 
his charge, without placing it in the custody 
of the Oourt or taking care to preserve the 
goods. The reply in para, 7 of Karan 
Singh’s written statement is that the 
seizure of the shop was made under the. 
Oriminal Procedure Code in accordance 
with the law and was duly reported to 
the District Superintendent of Police and 
the Magistrate concerned. Nothing fur- 
ther was pleaded about the Sub-Inspector’s . 
failure to place the shop under the control 
of'the Oourt, but in para. 4 of the plaintiffs’ 
written reply, it is said that: “the arrest. 
and closing of the shop and consequent 
damages were the results of malicious 
prosecution,” and clearly the suit went to ` 
trial on the basis that Karan Singh's 


` liability would depend on whether he had 


acted in good faith in prosecuting the. 
plaintifis.and in closing the shop. It 
appears to me that it was only at the time 
of judgment when malice was negatived 
that the question of his liability on account 
of negligence 'came prominently before 
the lower Court. 

It is contended on behalf of the responds 
ents that Karan Singh continued through- 


out the criminal proceedings in possession ` 
and control of the shop. It is true that on 


two occasions during the proceedings they 
made applications to the Court in which’ 
it was alleged that the Sub-Inspector of. 
the Police was in possession of the shop.” 
n 1916: see Ex. P.-3,° 
which is a copy of the order sheet in the 

case under s, 380, an application was made 
to the Court to direct “the Sub-Inspector to’ 

produce certain books and papers. On 14th 
July, 1919, the application, of which Ex. . 
2 D-8 is a copy, was made to the Oourt for . 
the release of the shop, which was said: ta be: - 
z , KRANA BLM gy 
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kept locxedand guarded by the Police. But in 
spiteof these allegations as‘to possession and 
control,-the fact-that the applications were 
. made to the Court:show-that the . plaintifs 
recognized that the shop was in the control 
' of the Court, as it clearly would be when 
the seizure memorandum was filed with 
the chalan. at ee ee 
- It is: clear that the plaintiffs took no 
steps to obtainthe release of the shop till 
they made the application, dated l4th 
July, 1919, above referred to, and it is 
significant that there is an endorsement 
- òn that application, dated: 26th August, 
1919,. which shows that consideration of 
- the application was postponed with the - 
consent .of the applicants till the disposal 
of the case. - After: the case was disposed 
of, on 15th November, 1919, the order-sheet 
(Ex. P-2 ) showsthat -the Court directed 
the property (shop) to be made over to the 
_ persons from whom it had been seized. 

Jt seems to me clear that the shop was 
under the control of the Court, that this 
fact was recognized by the plaintiffs and . 
that they were lax-in trying to obtain 
release, In these circumstances ib seems 
. to me clear that that the Sub-Inspecior. 

Karan Singh cannot be made liable for. 
the loss.caused by the closing of the shop 
on the ground that it was kept closed 15 
months owing to his. gross negligence. 
‘In view of the above finding, I need not 
go into the questions of limitation and 
-assessment of damages. The appeal. suc- 
seeds and the decree of the lower Oourt 
is set aside as against Karan Singh, who. 
will get his costs in both Courts. . 

A. Appeal allowed. 





. NAGPUR JUDICIAL COMMIS- 
; SIONER’S COURT. . 
CRIMINAL Revision No, 161 oF 1929. 
July 29, 1929.. - 
_«  Present:—Mr. Mohiuddin, A.J. O. . 
MULOHAND BALBADHAR—AcovwsEp 
: s _—ÅPPLICANT 


ae so versus 

. ‘MUNICIPAL COMMITTEE, GONDIA 
—NON- APPLIOANT, 

. €C. P. Municipal Act.(XVI of 1908), s. 105 (1) (b) 
~Byle-law 5 (a)—Lease by Municipality—Resolution 
for eviction—No notice givento lessee—Conviction of 
deseee under bye-law 5 (a), legality: of—Duty of 
Municipality to give proper notice to quit. ee 

A: Municipal Committee gave a lease. of certain 
premises from month to month, .It subsequently 
passed a resolution that 7 days’ notice should be 
given to the lessee and if he does not vacate legal 
action ‘should be taken. No notice was given to the 
lessee and he was convicted for breach of bye-law 
g. 5(a) framed under s, 105 (1)-(b), of the O, P, Munici- 
pol Act of 1903 ; . ows 
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Held, that ag the lease was not determined according 
to law by giving notice to the lessee to quit, he did 
not commit any breachof bye-law 5 (a) and the 
conviction was illegal. : 
. Mr. Samiullakhan, for the Applicant. 
. Mr.G. A. Dixit, for the Non- Applicant. 
ORDER,.—The applicant Mulchand- has 
been convicted under the Municipalities Act 
for committing a breach ‘of bye law 5 (a) 
under s. 105 (1) (b), Act XVI of 1903, and has 
been ordered to pay afineof Rs 40, by 
Mr. Todkar, Third Class Magistrate, Gondia. 
He had filed an appeal in the Court of the 
District Magistrate, Bhandara, who dismiss- 
edit on 15th March, 1929. .. 
Bye-law 5 (a) runs as follows: $ 
: “Every person the term of whose lease 
has expired shall, on the date əf the 
expiry of hisleaee, at once without notice, 
vacate the shop, chabutra oratall, or site 
leased to him, unless the same is again 
leased to him and he pays ‘the rent in ' 
advance as provided in bye-law 4 above. "gt 
Jn is, therefore, necessary to find out the 
term of the lease, granted to the. applicant. 
There'is no doubt that he was a. monthly 
tenant, as appears from the rent’ receipts 
Exs. D-l to D4. Exhibit D 4 is dated 15th 
August, 1928, and isa receipt given to the 
applicant under the signature of the Secre- 
tary,. Municipal Committee, . for the months 
of June and July 1928: A lease of :immov- 
able -property can only.be determined on the 
expiration of .a notice to determine the 
lease or to quit, and as this. was a lease from 
month -to :month, 15 days, notice expiring 
with. the end of a month of the tenancy 
ought to have been given. No such notice 
was given. Resolution, dated Sth August, 
1928,runsasfollows: «© ..-. : 
‘“These pérsons should: be given seven 


` days notice. If they do not remove. the 


mandwa within the time specified, in that . 
case legal action will be taken. ne 
‘The Municipal Committee was .entitled 
to pass the above resolution, but, it was the 
duty of its executiveofficer to give aiproper 
and legal-notice,. which he. failed to.do. 
lease can only be terminated according 


A 
- to law and itdoesnot come to. an -end,. ab. 


the sweet will of the Committee, by paes- 
ing a resolution. .The lease was not for. any 
fixed term and the Committee by accepting 
rent for. the month of July treated. the 
applicant as & lessee from month to month. 
There. has been no breach of the bye-law 5 
(a) and, therefore, the conviction is illegal. 
I-set aside the conviction and sentence ‘and 
direct the fine,.if recovered, to be refunded, 
~A, : Conviction set aside, - 
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RANGOON HIGH COURT. 
SPEGIAL Second Cryin Appeat No. 148 
oF 1929, 

August 9, 1929. 
Present:—Mr. Justice Chari. 
MAUNG PO THET AND oTHERS— 
APPELLANTS» 


versus : 
DAW SHWE MYIN—RESPONDENT. 


Mortgage—Tender of mortgage money—Notice to` 


come and take money, whether good tender—Mort- 
gagee's liability to account for 
Property Act (IV of 1882), 8. 84. 
A notice sent toa mortgagee to come to the mort- 
gagor’s place and take the mortgage money is not a 
valid tender of the sum due under the mortgage and 
will not entitle the mortgagor to claim mesne pro- 
fits from the mortgagee from the date of the notice, 
Maung Po Tun v. Maung E Kha (1), distinguished. 
Chetan Das v. Gobind Saran (2), Muhammad Mush- 
tag Ali Khan v. Bankey Lal (3): and Mahadaji v. 
Pairia (4), relied on. : 
Special second appeal against a decree of 
the District, Judge, Thayetmyo, in Civil 


` Appeal No. 86 of 1928. 


Mr, So Nyun, for the Appellants. 

Mr. Lun Thi, forthe Respondent. 

JUDGMENT.—The plaintiff in this 
case sued to redeem a mortgage, which is 
admitted. She also claimed mesne pro- 
fits for last year on the ground that she 
offered to redeem the land but was not 
allowed to do so. The trial Judge~gave 
a mere redemption decree and disallowed 
the claim for mesne profits. On appeal 


thea learned District Judge allowed the 


plaintiff's claim for mesne profits also. 
He purported to follow a ruling of the late 
Ohief Gourt of Lower Burma in the case 
of Maung Po Tun v. Maung E Kha (1). The 
facts about which there is no dispute are 
that the mortgagor did ask tobe allowed 
to redeem orally and, also wrote a letter 
offering to redeem and asking the mort- 
gagees to bring the title-deedsto her place 
when they would be paid the money two 
days after notice. 

The mortgage in this case is a usufruc- 
tuary one, 
the mortgagee remains in possession realiz- 
ing the profits of the land in lieu of in- 
terest. Section 84, Transfer of Property 
Act, enacts that interest on the principal 
money ceases from the date when the 
money is tendered to the mortgages. On 


an application of that principle the liability 


of the usufructuary mortgages to account 
for the mesne profite will arise only when 
money is tendered to him. It has been 
held in a number of cases that money must 
actually be tendered. Thus in Chetan Das 


(2) 33 Ind. Ces, 735; 9 L. B; R, 18; 9 Bur. L, T. 111," 
17 | 
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and in this class of mortgages, . 
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v. Gobind -Saran (2), it- was. held thatan 
offer by letter to pay the money due on a 
mortgage is nota good tender. Ina later 
case of the same High Court in Muhammad 
Mushtaq Ali Khan v. Bankey Lal (3), where 
a notice was sent to the mortgagee offering 
to pay him a certain sum of money, it was 
held that, as no actual money was. pro- 
duced, there was not a valid tender of the 


“gum due under the mortgage. Da 


In a case which arose apparently at 
Nagpur, but of the reports there are no 


copies in this Court, it was held: that the 


tender must be made at the mortgagee's 


‘place: Mahadaji v, Pairia (4). The notice, 


therefore, sent by the mortgagor asking 
the mortgagees to come to her place, and 
take the money cannot bea tender of the 
money and no liabilities of the mortgagees 
can possibly arise to account for the profits 
of the land. 

The learned District Judge followed. the 
case of Maung Po Tun v. Maung E Kha (3). 
If that ruling was intended to lay down 
broadly that a production of money was 
not necessary to validate an offer of redemp- 
tion in all cases, I cannot accept it. But 
in that case, the mortgagee denied the 
mortgage, and obviously there was no use 
in tendering money to a mortgagee, who- 
did noteven accept the position of a mort- 


. gageo. That case is, therefore, distinguish- 


able from the present one. For these 
reasons, I set aside the judgment of the 
lower Appellate Court and restore that of 
the trial Court. There will be no order 
as to costs either in this Court or in the 
District Court. The order as to costs in the 
trial Court will stand. E 
A. Decree set aside, 
(2) 22 Ind. Cas. 659; 36 A. 139; 12 A.L. J. 111. 

(3) 55 Ind. Oas. 991; 42 A..420; 18 A. L. J. 440, 

(4) 2 N. L. R. 62, - 
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BEcONp OIVIL APPralL No. 
June 20, 1929. 
Present:—Mr. Justice Otter. 
FONTYNE & Co.—Durenpant—APPELLANTs 
versus i 

S. O. APPANNA—Puaintire— RESPONDENT. 
Evidence Act (I of 1872), s. 101—Suit for money— 
Denial of claim—Plaintiff producing document con- 
taining admission of defendant—Burden of proof— 
Practice—Consent to irialon pleadings—No right te 

remand for adducing evidence, — 
If a person denying a liability is confronted with 
his own admission of liability the onusis upon- him, 


; os CAA 
5 y 
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reka, show” thaë such adrhissiön was; obtdined, fron. him (2): If: dot, did: Mr; Stephenson: grant the | 
„ander. circumstances which would, prévent its being acknowledgment -on ' the - plaintiff's. misre- 
| "Phe plaintif sued the defendant tain: presention ? ua Sata n | 

e platit aned the Cendani a of labore a 1016 clear from the judgment ol the lower 
- -gupplied, to. defendants alleging that the accounts were Court that it was upon these issues that the 
settled and. the said sum was found, due. He pro- trial. proceeded., By <a- diary ‘order dated 


"+ duced a docuniant “signed by the defendants, which oceeded., By ʻa- dary “ores? . 
geed addoument Sienan DA i hat this “amount was, 20th July, 1928, it isplain that when the 
case was called.on, both parties were re- 

; | ) 1 R ted- by their Advocates.. It:is also 
parties agreed to-triel on, thepleadings without. ad~; plain. that-both sides confined: themselves to 
: 1 "Held; (1) that the: burden -ason the defendants tothe -pleadinge, ‘and-did not cite: any - withe 
. “prore that theamount sued -for-was. not -due to’ ÊS8EB, ` gor: do they appear. to have ‘argued, 
ee a hepatica bal uae ~ +. and, the. matter was left to the Court.” By _ 

(2).that.as the parties had agreed-to trial. on. the ; -his order of zard July, 1928, ‘dismissing: the ` 


-Ram.Chand v. Chhunun Mal (2);relied on. _ - - i w 
`. Becond: appeal from, a decree, of: amit 


` the following terms : Saar sry : favour of:the-plaintiff for the amount claim- . l 
_. “Due. to Appanna, balance Re. 3;434;9:0 ‘ed with costs, Ka Ja an sae Je a 
for labour up to July,1927." | | e: |] 
_Signed-over-one anna stamp. : 
eens :. !Pey:Pro.Fontyne-&: Co;;: LA ‘entitled. to succeed upon the’ ground that - 
20/3 at HA, Bi Stephenson, 3-8 1927.” “in view of the admission by the “defendants. 
The defendants by their’ written ‘state- ‘that. the-acknowledgment (Ex: Ajhad been 
mont stated inter alia'that they denied any “signed on their ‘behalf, theonus of-proot 
settlement of account, and also that a sum was shifted to them, and that-as they called 
of Rs, 3,434-5-0 was thenfound due. They ‘no evidence, the plaintiff-was entitled to 
. further alleged: that in consequence of a cjudgmeit upon the prima facie casé set-up 
‘misrepresentation- by the-plaintiffto Mr. H. ‘upon the pleadings. It is conceded, T think, 
E; Stephenson (a partner in the defendant's that if Ex. (A)'may. be regarded as an 
-  pudiness) the formerobtained the acknow- ‘admission ‘of liability ‘by the defendants, 
- ledgment I, .liawe set out above.. Certain - the order of the District Cort was correct. 
issues, were ‘apparently prepared by . both ‘It is said, however,. that as the case for the 
ides; and on'23rd June, 1928; thosé-prepar- ‘plaintif was based upon a settlement- of ` 
ed, on behalf of the defendants seem to have -‘accounts between the parties,it was incum- | - 


„bosn approved by the. then, Sub-Divisional ‘bent upon him to ‘prove “such settlement, -` 
idudge.: -On 12th July, however, it appears ‘and it was also suggested that Ex. A, partly ~~ 













hati hé-following:issues ‘were.settledafter -bécause it ‘was said to have béén given ‘as’ a 
‘gxamination‘of:parties: |: -o <... ‘Fegult-of! such a settlement, ‘and < partly- I ' 
_-(). Was the sum of Rs, 3434: he ‘think from-its ‘terme, cannot be régarded ‘as - 

pop gas thes ce c. such -anadmigsion oflisbility, as „would jin. 
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law place.upon the defendants the onus, of his own, admission;-and it is for him to prove: - 
disproving liability. Joo... °t that it was. falsely made.” | be oe RE 

The case of Hoe Moh v. I. M. Seedat’ (1) In the present. case, therefore, it seems to 
is relied’upon on behalf .of the.defendants.. ‘me,that it. may well .be successfully - argued: 
That wasa suit on promissory. note, and the that thé person denying liability. is cons. — 

_defendant, though admitting his, signature fronted with his own admission of liability 
-denied that the amount claimed was due and. it foliows, therefore, that it- is’ for-him . 
and stated that hehad.signed a blank note to prove that auch an admission was obtain, 
upon which. figures denoting a lesser ed from. him under.. circumstances: which 
amount appeared. It was -held : that . as would prevent its being legally. binding 
the.. defendants had specifically’ denied a upon ‘him. Jf I-am right. in my, view:on 
- promise.to pay the sum named, the burden these authorities, the only question then. on 
of:proving the loan rested upon the plaint- this, parsof the case, ia, whether Hz. (A) 
if. It seems to me .thatthis case may be .can_.be „construed as a plain admission, of. 
. distinguished from the present case, for if liability. . Upon its , wording . [;have,. no 
Bx. (A) can. be construed asan admission of doubt. it can, and forthe amount claimed, — 
liability (or a promise to pay) it clearly ‘The matter does -not - quite.. rèst here, 
: covers the. whole amount claimed by.the - however, for, as Í have previously indicated, 
_ plaintiff. : From a.perusal of the judgment “Mr. Banerjee on: behalf . of the defendants 
in Hoe. Moh's case (1), it seems tome that - (appellants) argued that, as the decision of 
. had- the defendant there in, addition to the case rests upon the settlement. of- ac- 
‘admitting signing the promissory note counts. and thatas Ex. A is -only-alleged 
admitted that the figures-representing the, to-have been given asa result of such settle- _ 
amount claimed’. appeared upon it, the ‘ment, it was incumbent upon the plaintif- 
- decision would have. been otherwise. - respondent. to .prove, by other -evidence 


H 


The Fall Bənch. decision in the case of. that a settlement in fact-was-come to.’ | 
-Ram Chand v. Chhunun Mal (2) was relied ..” It is clear. that: Ex. A is' in itself: net an 
upon by the, plaintiff. In. that. case, the: adntission that “a. settlement of . accounts 
alleged admission. was an admission regard- “Hd taken place. On-the other hand it is 
_ ing receipt-of consideration and not a direet” by no‘ means-clear to me: that the present 
admission of liability. Theexample: given ‘suit could bedeseribed as-one upon a settle- 
at page 473*.of the report.seems..to me ment of accounts, or in other words accord- 

to bear upon the present case, The learned ing t6,.English procedure, as.an action upon” 

` Ohief- Justice said : ©. z. gm account stated, It-does not‘appear that. 

- «Jf -A- gues Bformoney-due ona‘ docu- it is necessary to décide this point, however, - 
ment, the - burden of proving the, existence for upon the pleadings the -suit may, in my 

, otfacts, upon which the. legal: liability of view, be properly described and'T think was, ` 
B dependslies on -A¥ When A has proved a suit for money ‘due ia respect” of labour 


:the execution of the dozument by B,*.*.* supplied. I¢ is possible that it may also be : 


.# *-and the document contains an acknow- -a suit upon a settlement, but I think it makes 
ledgment ofthe receipt of consideration, it “no differéice,” If 1 ‘am. “fight “in. this, there 
is the duty of B, to show that what. he .can.bé, no ‘doubt: at- all that: ift Er. Aisan 
himself admitted........was As a matter of © admission of liability,-as-F--hold itis, it igan 
-fact false and. that-he did not receive the “admission. that:the-amount.claimed is ‘due in . 
consideration.” ; ae aana a onar snpplied. “That: pane #0, 
pattie > > 8 r 1 f: Ga i a t 
At page 475* of the report, the learned ; cannot help:comIng: to.the cConciasion, taa 
"Ohie ee ide , URE tearnsd - the--decision -of the - District. Gourt thata . 
| e ae ecg any valld Tenn: ii princi- “Prima facie case had been established in ‘the 
ple fot drawing a distinction Demenan WE ae a ee nenat question ie 
“admission in 4 registered- deed and-that -i Ng 05 opinion,-thê,nêkb.du dakon 16 - 
‘gontainéd in an unregistered: document, -in ‘whether-the judgment in favourof theplain- . 
-go.far ‘aa: the question of onus-probandi. is Bf shoul be. alowed Cont or, whether.1 
aaa paler i . S Prova ne’ “S ” Should” send “the” casé, “bac. “to, the lower ~ 
goncerned., In both oases ie od wth Court in-order. that the defendants may.have 
a a a A NES “an-opportunity:of establishing-their:case, I 
ga ER - 7 O was at fitet inclined to fake this latter course 
l {0105 Ind Gas. 361;, 3 R527; ÀI. R., 1927. Reng. upon the ground ‘that it “would appear from - 
Ue ie Wd, Oas 301; 6 Lah, 470: 2Lab, Cas. 85; A I, ‘the. diary order 1 have. quoted,-that it-was ' 
R 1925-Uah 474; T-LabL. J. 306; 262. LB. 369. by agreement between the Advocates. concern- 








=" ed that no evidence was-called on either. 


~ T.: 


| 
| 
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the judgment of the Sub-Divisional Court 
tkis may not be quite so clear. I observe, 
however, that on behalf oftbe defendants 
two witnesses were in fact present, but they 
were discharged. This, of course, was done 
before the Sub-Divisional Judge passed his 
order, which be seems to have done later in 
the day. There was no obligation, however, 
upon either Advocate to core to the agree- 
ment I have referred to, or to discharge his 
witnesses. In my: view the ordinary pro- 
cedure ought to have been followed and the 
Judge should have been asked to-decide the 
preliminary .point as to onus of proof. 
Having decided it, the case should have pro- 
ceeded, and the miatter dealt with, if ne- 
' gessary, upon the pleadings. Further- 
more, it might also. well be argued that 

as the parties agreed to atrial upon the 

pleadings and as I hold that in these 

‘eircumstances thè plaintiff should suc- 

ceed the matter should rest there. The 
‘appeal must, therefore, be dismissed with 
‘costa and the ordét..of ‘the District Oourt 
must stand, ` = fe 

A e” -7 Appeal dismissed. 


4 4 
RANGOON HIGH COURT. 
-Ovin Revision No. 75 oF 1929. 
7 Ka September 2, 1929. 
“ Present:—Mr. Justice Brown. 
MAUNG SAW AND oTnERs—APrLicaNnTs 
| versus me at te 
MA SHIN AND orsurs—ResPonpDEnts. 
- Limitation Act (IX of 1908), Sch. I, Arts. 181, 182 
‘—Application for execution of deeree for redemption 
after efflux- of period fixed for payment—Limitation 
—Article applicable—Starting point of limitation— 
Necessity of extension of time—Civil Procedure Code 
(Act V of 1908), s. 115—Overlooking question of limita~ 
tion—Revision. 

An application for execution ofa decree for re~ 
,demption, made after the expiry of the date fixed by 
„the decree fer paying the mortgage amount must be 

considered asan application for extension of time 
for payment and is governed Art. 181 of Sch. I of the 
Limitation Act inasmuch as the decree for redemp- 
‘tion cannot be executed in such a case without exten- 
gion of time; and the period of limitation would begin 


. to run at the latest on the last date fixed in the dec- 
‘xee for payment. ae 
. Vasudev Vishun v. Gopal Parashram (1), followed. 
Where the lower Court has,in passing an order, 
entirely overlooked the question of limitation, the 
High Court may interfere in revision. © | 
+ Qivil revision from-an_ order of the District 
Judge,Magwe; in Civil Miscellaneous Appeal 


“No, 89-of 1929, -- 


| MAUNG.SAW D. MA SHIN, . 
side. This may have been so, though from | 
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Mr. S. Ganguti, for the Applicants. 
Mr. S. S. Halkar, for the Respondents, 


JUDGMENT.—On 20th November, 
19z3, respondents obtained a decree for 
‘redemption of a usufructuary. mortgage. 
The preliminary deeree directed that if 
the mortgage money: be paid by the 20th 
May, possession of the land would be made 
over, On 20th May the decree-holder 
- asked forexecution of this decree by delivery 
of possession. The amount due under the 
decree was apparently not deposited until 
19th June. On that date, decree-holder's - 
Advocate asked that the case might be clos- 
ed aa the final decree had not yet been 
passed. The case was closed accordingly. 
and the money in deposit was withdrawn - 
by the decree-holders on 25th September, 
1924. Nothing further was done until the 
23rd July, 1927; on that datea final decree 
was drawn up apparently on a petition 
-filed by the decree-holder, on 5th July - 
1927, By a curious mistake the trial Court 
passed a final decree declaring the plaintifs 
to be absolutely debarred from all rights 
to redeem the property. Since a decree 
in any case could not have been passed 
in a suit for redemption of a usufructuary 
- mortgage, it wes clearly not a decree which 
the plaintiffs wanted, On 28th -July the 
plaintiff applied for execution of the decree 
of November, 1923.: Notice was issued, and 
when the respondents appeared they asked 
for time, and “again it appears that a long 
period elapsed during which nothing was 
done by either party. On 28th March, 1928, 
the deeree-holders asked for an order for 
‘the delivery of the land. It appears that 
on lst August, 1927, they had deposited the . 
amount, they were ordered to pay under the 
decree, Orders were passed for the delivery 
of the land, without the issue of notice on 
the judgment-debtors, and the delivery 
order was returned as duly executed. On 
13th April, 1928, the decree-holder made a 
further application saying that the judg- . 
ment-debtors were resisting their attempts . 
to obtain possession and asking for an order 
under r. 97, O. XXI, Civil Procedure Oode, 
The judgment-debtors objected and orders 
_on this application were finally passed on 
16th August. The trial Court dismissed . 


the application on the ground that 
the time limit forexecution of the 
‘decree’ had been exceeded. Against 


this order the decree-holders’ appealed, to 
the District Court.: The .District Oourt » 
set-aside the order:-and : directed: that res 
‘demption should be allowed.: -Against.-thig 
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order the judgment-debtors have come to 
this Court in revision. | | 

The time within which the redemption 
money could be paid under the original 
decree expired on 20th April, 1924, The 
application for redemption made on 28th 
July, 1927, could only have been granted 
uader this decree if the time allowed in 
the decree was extended. It was held by 
the Bombay High Oourt in the case of 
Vasudev Vishnu v. Gopal Parashram (1), 
that when an application to execufe a 
decree for -rédemption was made three 
years after the passing of the decree the- 
application was barred by limitation. It 
was held that the application must be 
considered as an application for enlarge- 
ment of time and would be governed by 
the provisions of Art. 181, Limitation Act, 
That would also be the case here, The | 
redemption could not have been granted 
to the decree-holders. without extension 
of time and the decree-holders could not 
have succeeded unless their application 
were considered as one for extension of 
time to which Art. 181, Limitation Act, 
would apply. 

It was held in the Bombay case that the 
period of limitation in such a case must 
begin to run at the latest on the last date 
fixed in the original decree, for payment. 
I sea no reason for not holding this to 
bea correct exposition of the law, and the 
right to apply for extension of time in 
‘the present case was, therefore, barred 
by limitation at the latest on the 20th 
‘May, 1927.- By July, 19:7, the decree- 
holders by efflux of time had lost their 
right to redeem under the original decree, 
Even if the application were regarded 
strictly as an application for execution of 
the original decree, it would still be time 
barred. The original case was closed on 
19th July, 1924. The withdrawal of the 
amount deposited by the decree-holders 
on 25th September, 1925 could not possibly 
be construed as a step-in-aid of the execu- 
tion, and by 1927 the right to. apply for 
execution of the decree was barred by 
limitation. I cannot, therefore, see how 
the decree-holders could possibly succeed 
in the present case. The final decree which 
was drawn up was clearly incorrect, but 
the application before the Court was not 
to execute that decree. I am.of opinion, 
therefore, that the trial Judge was right 
in refusing to allow execution of the decree 
and the District Court was wrong in setting 


P [| 51 Ind: Gan, “9945. 43-B, 689; 21 Bom. D, B... 


¥. 8. AYER v. MURG NYUN. | 


, a1: 
aeide the trial Court's order. The order 
passed would appear to be one under 8. 47, 


Oivil Procedure Code, so that a second 
appeal would lie. But even if the petitioners | 


‘sre correct in coming before this Court 


by way of revision, I think there is suffi- | 
cient reason for interference. The District 


' Gourt in passing orders appears to bave 


overlooked entirely the question of limita- - 
tion. Iset aside the order of the District © 
Court and restore,that of the trial Oourt 

dismiseing the decree-holder's application ` 
for execution. Costs in the District Oourt - 
and in this Court will be borne by the ` 
decree-holders, the firat three respondents ` 
in this application, Advocate’s fee in this 

Court two gold mohurs. | 


A. , Appli cation allowed, 


RANGOON HIGH COURT. 
_ Sxoonp OIVIL APPEAL No. 649 oF 1928, 
l May 29, 1929. 
Present: —Mr. Justice Brown, 
V, S. AIYER-—APPRLLANT 
4 versus 
. MAUNG NYUN AND ANOTHHB— | 


: RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0. XXI, r. 63 


. —Claim against attachment—Order disallowing claim 


—Suit under r. 63 after withdrawal of attachment. 
competency of —Suits Valuation Act (VII of 1682),5. 11 
(2)—Objection as to jurisdiction—Point raised at early 
stage—Appellate Court, whether bound to interfere, 

A claimant against whom an order has heen passed 
on an application under O.XXI,r. 58, Civil Proce- 
dure Code, is entitled to institutea suit under O. 
XXI, r 63, of the Code even if the attachment is sub- 
sequently withdrawn by the decree-holder. 

Raman Chetty v. Ma Hmu (1), distinguished. 

Under cl. (2)ofs.llof the Suits Valuation Act 


“even if objection to jurisdiction waa taken at an 


early stage, in the trial Court, the Appellate Court is 
required to dispose of the appeal as if there had been : 
no defect of jurisdiction, unless it is satisfied that 
the over-valuation or under-valuation has prejudicial- - 
ly affected the disposal of the suit or appeal on its 
merits. z p i 
Second appeal against a judgment ofthe - 
District Court, Magwe, in O. A. No 16 of 
1928. : 
Mr. B. KE. B. Naidu, for the Appellant. 
Mr. S. Ganguli, for the Respondents. 
JUDGMENT.—The respondent Maung 
Nyun brought a suit in the Township Oourt 
Magwe, against the appellant Mr. V. 8. 


` Aiyar, and respondent No, 2 Maung PoSein.. 


The suit was in regard toa certain piece of = 


| 
4 
E} 


962 
land which Manng Nyun claimed to be his. 
This land had been attached by the appel- 
Jant in execution ofa decree.he had ob- 
tained against the respondent Po Sein. 
Maung Nyun: made an unsucceseful applica- 
' tion for removal of attachment. 
brought the suit, out of which this appeal 
‘ has arisen. He has. joined the appellant 
and.defendant No. 2, respondent, as defend- 
ante. -So far asthe appellant i is concerned, 
he required. a declaration under, the provi- 
sions of r. 63,0. XXI, Civil Procedure Code. 
Against .Po ‘Bein . he sved for possession, 
alleging that-Po Bein bhad sincethe attach- 


. ment trespassed : upon the land which was in | 


his possession. 

It seems to me open to. doubt. whether 
even supposing-the provisions of r. 3, cO. 
VII were sufficiently wide to makeit permis- 
sible to join the two causes of action in the 
one suit, it would not have been more satis- 
factory if the claim against the two defend- 
ants had not been made in separate suits. 
But no objections have been raised now to 
the decision of the lower Courts on this 
score. The trial Court -held that the plain- 
tiff had proved his claim and gave him a 
declaratory decree. and a decree for posses- 
sion of the land. The ‘order. of the Town- 
ship Court was confirmed by the District 
Court on appeal. Maung PoSein has not 
appealed against the order of the District 
Court. This appeal. has been filed by the 
other defendant Mr. Aiyar. 

-The: first, contention. -on his behalf laid 


before me. is that he had withdrawn. the . 


attachment and, therefore; no suit against 


him lay. The’ provisions of r, 63, O. XXI are, 


quite clear. It.is admitted that orders had 
been passed: against the plaintif in the 
miscellaneous proceedings on his applica- 
tion for removal of-attachment. Rule‘63, 
therefore, gave him a clear right to file a 
suit. The case of Raman Chetty v. Ma 
Hmu (1) has: been cited on behalf of- the 


- appellant, but it does not seem to:-me to 
help. In that case it was held that a judg- 


ment-creditor could- not bring a- declara- 
tory suit ‘when. the judgment-debtor had 


become: insolvent as he then no longer has: 


a right to attach the judgment-debtor’s 
“property. I do not understand 


ger the right,to attach the judgment deb- 


tor’s property, In my-opinion there is no. 


force at all in this objection. 
The. other objection which had bani 
taken in this appeal is that the trial Court 


e 


V. S.FAIVER V. MAUNG NYUN.. 


.He then. 


the 
appellant's claim to be that he had no lone. 


(87 Ind, Gas, 803; 9L,B, RB. AT; 10- Bwr. D: T,- di h y ate 
16 D trial] Court, the-Appéliste Oourt is réquited * 
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had no jurisdiction to try the suit, It is 
somewhat difficult to unravel fromthe mass 

of plaints and written ‘statements in the’ 
trial ` proceedings what exactly was the 

course of the litigation in that Court, The 

present appellant at any rate does not seem 

to have raised the question of jurisdiction 

although Po Sein did raise ‘the point, but 

when issues were framed it was agreed 

that before deciding the cage on the merits 

the Court should try the~first four issues, . 
There are various issues connected with 

the framing of the suit and include an 

issue whether the Court had jurisdiction 
to entertain the suit.” On this issue the 
Court held that as the suit wae then framed 
it had no jurisdiction because in addition 
to the other reliefs the plaintiff asked for 
his costs in the miscellaneous proceedings. 

This defect was rectified by ‘the. plaintiff: 
amending his plaint and waiving his costa - 
and so far as can be found from the record 
it was only then that the defendants seri- 
ously raised the question as to the value of 
the property being more than Rs, 1,000 and 
before the decision of the preliminary issue | 
no evidence was adduced by either side to 
show that this valuation was wrong. -It is | 
subsequently to the passing of orders on. the 
preliminary issue that -question of -the 
valuation of the property was definite- 
ly raised. In view of the fact that the 
jurisdiction question had already’ been 
dealt with and decided. I think: the trial 
Court was justified in- refusing to gointo it ` 
any further. Rs. 1,600 was the actual.price 

according to the sale-deed for which the 

land was brought by the plaintiff. 

Another objection'on the ground’ of j júris- 
diction has been raised and- that is that 
there were two distinct causes of action, 
one against the defendant Po Sein for 
possession and the other against the appel-. 


‘lant Aiyar for a declaration and that for this 


reason the total value of the suit for purposes. 
of jurisdiction is over Rs. 1,000, Reliance is 
placed on O. II r. 3, el. (2), Givil Procedure - 
Code. That rule refers primarily to cases of 
joinder of causes of action against different 


-defendants andit séems to me very doubt- 


ful whether it can be maintained that the 
value of the aggregate subject-matter of- 


the cauees of action in the ‘present case ‘is - 


more than the value of the: land. But, how- 
ever, this may be, I am of opinion that’ the 
cese is sufficiently covered by the provisions 
of s. 11, Suits Valuation Act. : Under el. 
(2) of that section even if objection to juris- 
diction was taken at an early stage in the 


4.1. O. 1930 
to dispose of the appeal as if there had been 
no defect of jurisdiction, unless it is satis- 
fied that the over-valuation or under-valua- 
tion has-prejudicially affécted the ‘disposal 
ofthe suit or appeal on its merits) The 
District Court was of opinion that if there 
were an under-valuation, it had no preju- 
dicial effect on the disposal “of the suit on 
its merits. The evidenca was recorded at 
considerable length ‘and a careful judgment 
was written by the Judge ‘of the trial Oourt, 
If the suit had been ‘beyond the jurisdic- 


tion ofthe Township Court, it would have . 


béan triable by the Sub-Divisional Oourt,. 
and the appeal from that Court would also 
have gone to the District Court. Isee no 
reason for supposing that any under-valua- 
tion that may have been made has prejudi- 
: cially affected the disposal of the suit on ita 
merits. 
there is sufficient reason for interference on 
this ‘ground. It has been suggested in 
argument that full costs of this suit should 
not have been awarded against the appel- 
lant.” This ground is not raised in the 
memorandum of appeal, and I am not satis- 
fied that there is any ground for interfer- 
ence on question of costs alone. The 
appellant undoubtedly contested the suit 
on the merits, and denied: the plaintiff's 
title. I dismiss this appeal with costs. 
A. - Appeal dismissed 


a 


RANGOON HIGH COURT. 
O1vi. Revision No. 19 oF 1929. 
May 22,-1923. PY ee 
Present :—Mr. Justice Brown. 
MAUNG PO MAUNG—AprpLicant 
_ versus - è 


MAUNG JHA anp opnens—RESroNDENTS, .. 


Contract Act: (IX of '1822),* 5. 28—Marriage. brocage 
eontracts—Transfer of property. -in . consideration (of 
transferee giving his 
—Suit for recovery 
maintainability of: a ae p aan 

Where A gaye a cart and two bullocks to.B- in con- 


after completion of marriage, 


sideration of B agreeing to give his daughter in. 
I A and ‘after. the. marriage. had. taken - 
place, A:sued, to,recover the cart.and bullocksand ‘it - 
was.contended -on his behalf that: the agreement - was:. 


void being-in‘the nature of a-marriage brocage “cons: * s k / 5 
aaa à dak: -= > dieial ‘to Maung Thin. I can see no fores in | 


marriage .to, 


ey 


tract: a 
Held, that whether the contention was well-founded . 
or pot, A was not entitledto recover as the watter had 


gone beyond the stage of egreement and had become 
a completed transaction. 


Oivil ‘revision against adecree of the 


e 


‘No, 4l- A of 1928. ~ 


MAUNO`FO MAUNG Y, MAUNG JHA, 


I am not, therefore, satisfied that © 


daughter in marriage to transferor... 


District Judge, Yamethin, im Civil Appeal’ T, R.1925 Rang, 108. - 


| 
c 
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Mr. P.K; Basu, for the Applicant, > .- 
Mr. Zeya, for tiie Respondènts, ~~ ` 


JUDGMENT.—The petitioner Maung 


- Po Maung sued the four respondents.and one 


‘Maung Thin for possession. of -a cart an 


“two bullocks: His suit was decreed by the 


trial. Court, but -was dismissed. by -the. 


+ 


District Court op appeal. No further appeal. 


‘lies, and -the-:petitioner has come: to. this. 


Court in revision on two, grounds. The first ` 


` ground is that the defendants are.relying en. 
a Void contract. According to: the, plaiht,. 


‘the property:was first made over to Maung. 


Thin to be hired out, and later. the ‘plaintiff 
agréad ‘that defendants Nos 2 and 3-should 


‘take over the property temporarily. Defends- 


ants Nos. 4 and-5 Maung Paw I and Ma:Shin. : 
arè joined because they are said :tobe in pôs- - 


session of the property. ge ee 
The defence was that the plaintif agreed 


to give the properties in ‘dispute to defend- - 
ants Nos, 4 and. 5 on their agreeing to his |, 


marriage with their daughter. The District 


Court has found this defence to be proved. `` 


It is contended on behalf of the- petitioner” 
that the agreement to give -the property is. 
being in the nature of a marriage 


void as 


bròcage contract. Whether that contention 


is well-founded or not the matter has.gone 


beyond the agreement. stage. The gift. 


of the properties to the defendants “is 
complete and possession is with the de- 


fendants. “The defendants “are -not suing. 


on the contiact, but relying on & completed 
gift. ; 
married the daughter of the respondents, 


' Itis admitted that the petitioner has .. 


Maung Paw I and Ma Shin. I‘do not think . 


that there is any good ground for iater- . 


ference in revision here. The next ground 
taken is that the District Court was not 
justified in interfering with the orders of 
the trial Court without the defendant Maurg 


Thin being added as a party to the appeal. `, 


gam Chetty v. Seetal Ache (1). The'circumst- 
‘ances of that case are entirely different from 
‘the circumstances of the present case. 16 is 
‘not anybody's case here that Maung Thin 


I have been referred to the casé of Chokalin-. 


- has or had any ‘title to the propérty. The ` 


respondents merely asked the District Court 
+o gèt aside a decree which had been passed 
‘against them in favour of the present peti- 
‘toner. They did not ask for any order preju- 


this objection. I dismiss the application 
with costs. . 
A. ; 
(1) 84 Ind. Cas. 522; 2, R. 541 


’ Revision dismissed. 


ete oe -nan 


; 3Bom. L. J. 259; A 


D 
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RANGGON HIGH COURT. 
Civin MisCKLLANEOUS oo No, 78 or 
| I aS ae 


August 28, 1929. 

Present :—Mr. Justice Brown and Mr. | 

- + Justice Maung Ba. 

in the matter of G, A PLEADER. f 

Legal Practitioners Act (XVIII of 1879), ss. 18, 18 ` 
—Conviction.of Pleader for gambling and assaulting 
woman, whether ground of suspension or disciplinary 
PER under the Gambling Act is} not, by 
itself, a sufficient ground” for disciplinary action 
against a Pleader. ee 

From theconviction ofa-Pleader for intimidating 
and assaulting a woman, by. itself, a defect.in charac- 
ter which unfits himto be a Pleader within the 
meaning ofs. 12, Legal Practitioners Act, cannot be - 
inferred. But such conductis covered by the expres- 
sion ‘any other reasonable cause'ins. 13 of the said 
Act and'is a sufficient ground for taking disciplinary - 
action against him. 

Mr. A.J. Darwood, for the Respondent. 

JUDGMENT.—G; a lower grade Plea- 
der at Hinme in the Myaungmya District 
has been called on to answer certain charges 
framed againat him, under the provisions of 
s. 14, Legal Practitioners Act. The third 
charge is with reference to Criminal Regular 
Trial No. 220 of 1928 of the Fourth Addi- 
tional Magistrate, Myaungmya, In that 
case one Maung Ba Tha was sentenced to six 
months’ rigorous imprisonment for causing 
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otbers intimidated a woman and assaulted 
her in a most reprehensible manner, ‘Such 
conduct certainly reflects no credit on the 
persons concerned and is not conduct such 
as is to be expected froma Pleader in the 
Courts. We are unable, however to say 


that from this conviction, by itself, we can. 
infer a defect of character which unfits the . 


Tespondent to be- a, Pleader within the 
meaning cf a, 12,Legal Practitioners Act. 
Under s. 13 of the Act, disciplinary 
action can under cl (f) be taken for “any 
other reesonable cause." The words seem 
to be wide encugh 0. cover the 


present case. We regard the conduct of- .. 
the respondent as most reprehensible, butwe - 

„are not satisfied that it is such as to justify . 
‘usin suspending him from practice. The 


respondent has been a third grade Pleader . 


for about 22 years, and this appears to be 
the first occasion in which disciplinary ac- 
tion has been” called for against him. We 
direct that the respondent be warned and 


that we consider his conduct as di<closed in. : 


Criminal Regular Trial No. Yy of lt2b was 


most reprehensible and that a repetition of . 
_Buch conduct may make it necessary totake 


disciplinary action against him, 
A. 


‘grievous hurt. The District Magistrate, who: 


has reported the matter to this Court states: 
“If the evidence of Maung Maung (P. W. 
No. 2) in this case be believed, Mr, Stanley 
might have been assaulted by Ba Tha at the 
instigation of the Pleader. 
The assault apparently was the outcome 
of a-drunken brawl, and the Sessions Judge 


in his judgment on appeal remarked that | 


the case reflected no credit whatsoever, on 
all the parties concerned. There ia noth- 

ing, however, in the judgments implicating 

G. in the assault, norean we read the evi- 

dence of; U Maung Maung as implicating 

him. There does not seem to be anything 

in this charge, which we ‘can consider 

against the respondent. 

There remain for consideration the other- 
two charges. The first of these charges is 
that he was convicted under s. li, Burma 
Gambling Act and sentenced to pay a fine 
of Re. 25 and the second charge is of insult-: 
ing the modesty of a woman. He was con- 
victed under ss. 506 and 509, Indian Penal 
Oode and sentenced to pay a fine of Rs, 50. 
The conviction under the Gambling Act 
could hardly be locked on by itself as suffi- 
cient reason for disciplinary action. The 
other case is more serious, According Sto the: 


judgments in that case, the Tespondent and; - 


or. 


1929, - 


RANGOON HIGH COURT, 
Orvin Reviston No. 187 or 1229, 
September 17, 1929, 
LL Present;—Mr. Justice Chari. 
U SAN HMW AY—APPLIOANT . 
VETSUS 
| UOHN PE--Responpent, 
Burma Rural Self-Government Act 
-84 to 87—Election petition—Order 
by District Judge or Assistant Judge, whether open to 
revision by High Court—District Judge, whether per- 


song designata—Civil Procedure Code (Act V of 1908) 
a. 115. 


passed 


: The Distriet Judge when functioning under r. 34 of ~ 


the Rules framed under'the Burma Rural Self-Goy- 
ernment Act of 1921, is. a persona designata and 
an Assistant Judge who is directed by him to dispose 
of the’application is also a persona ‘designata and 
erders passed by them when exercising such func- 
tions are not, therefore, open to revision by the High 
Court. [p. 266, col. 1.] . 

Municipal Corporation of Rangoon v. M, A. Shakur 
(Dand Lakshmanan Chettiary. Karmappar (2) followed, 

Oivil revision from an'orderof the District 
Judge, Toungoo, dated the 23rd May, 1929, 
in Civil Miscellaneous 


(IV of 1981),—. 


Order accordingly, P = 


Appeal No, 45 of .. 
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Mr. Paget, for the Applicant.. .. f 

JUDGMENT.—Tnis. is: a- revision 
application against the order of the District ` 
Judge of Toungoo in the following circum- ~ 
stances: One U San Hmway was elected 
a member of the District: Oouncil by the 
Tantabin. Circle Board. U Ohr Pe filed 
an application in the District Court chal- 
lenging the élection on certain grounds. 
The application of U Ohn Pe was not’ 


accompanied by a deposit of Rs. 100 accord- : ° 


ing to the rules, but this sum was paid in 
later. The learned District Judge acting. 
presumably under s. 36 of the rules made 
by the Local Government to which I shall 
refer later directed that the petition “be. 
tried: by the Assistant Judge, U Aung Tun 
Gyaw. Before the said Assistant Judge 
the respondent filed objections, andone of 
-the objections filed by him was that, as 
there was ne previous deposit of Rs. 100 as 
required by r. 35, the Oourt had no jurisdic- 
tion to entertain the petition. The learned’ 
Assistant Judge U Aung Tha Gyaw, on 
29th April. disposed of this objection, and 
he in effect held that the deposit of Rs. 3100 ` 
was not a condition precedent to the vesting 


. of the jurisdiction in the Court; that that - 


sum could be paid at any time within the 
limitation period; and that he had power 
to extend the time for payment. Against 
- this order an application for review was 
made and disposed of by the District Judge 
himself and an appeal, was also preferred 
against the orderto the District Judge. 

It is very doubtful if the application for 
review lies, but it is unnecessary to con- 
sider the’ point, as the- District Judge 
agreed with the conclusion arrived at by 
the Assistant Judge and: dismissed both — 
the application and the appeal. ; 

The application for revision to this 
Court is against these orders, and thè Årst 
point for consideration is whether a revision 
lies to this Oourt. If the ruling in the 
Municipal Corporation of Rangoon v.M. A. 
Shakur (i) applies to ‘this case, then the 
High Court is precluded from entertaining - 
the revision application, In that case it 
was held by a Full Bench of this Oourt that 
the Ohisf Judge of the Oourt of Small 
Causes in disposing of petitions regarding 
elections to the Corporation of Rangoon acts 
asa persona designata and that, therefore, 
no revision lies- to this Court. It is urged 
by the learned Advocate forthe petitioner 
that that ruling does not apply to the facts 
of this case because the provisions of the 
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- rules show that the District Judge in these, 
-matters is acting not asa persona designata 


-but asthe presiding officer of the District 


Court, It will . be convenient to refer to , ; 
the relevant provisions of the rules at this — 


stage. ‘ 


“Rule 34 ‘enacts that the validity of an ` 


election may be questioned by petition to 


- the District Judge on certain grounds. Rule 


35 isto the following the effect : . 

“No petition shail be admitted without 
a deposit of Rs. 100 and after 15 clear days 
(excluding judicial holidays) have elapsed 


from the date on which the result of the ; 
“election was published (under r. 23) or . 


declared (underr.31)”- 


Rule 36 enacts that-if after such enquiry - 
as-may- be necessary the District Judge - 
. considers that-‘theré are not sufficient ` 


grounds for trying the petition, he- shall 
make an order dismissing it and that order 
shall. be final. If he considers that the 


petition ought to be tried he is empowered 


to make an -order directing its trial either 
by bimeelf or by such Assistant Judge as he 
may appoint. Rule 37 provides for the trial 
of petitions in open Court andr, 39 gives a 


ofan Assistant Judge to the District Judge 
whose orders on the appeal shall be final. 


Reliance is placed by the learned Advocate `- 
for the petitioner on the provisions which 


enable the District Judge to delegate his 
power to an Assistant Judge and to the 
direction that the petition shall be tried in 
opèn Court as.indicating that the intention 


of the rule making power that the District > 


Court through the District Judge functions 
in the disposal of these petitions. I cannot 
„accept this contention, ee 


The District Judge. is undoubtedly_a 


persona -designata .in respect ofthe func- 
tions exercisedby him under r. 34, The 


power given to him as District Jud : 
delegate -his jurisdiction to an` Pen peka T 
‘Judge does not show that the District 


Judge is not a persona designata. The 


Assistant Judge to whom he delegates: the. . 


“power may be person entirely unconnected. 
with his Court. The use of the word Sa 


open Court”’ in r.'37,in my opinion, meang 


nothing more than this that the matter is ` 
not to.be disposed of.-in camera and. Pe 


used for the purposeofensuring an open 


trial in “the Court house.” The words “ip . ` 


open Oourt” are used in contradistincti 
2 ; inc 
to “in camera." ` F Aaa 


-right of appeal against the finding or order. ih 


ta 


ve 
rai 


(1, 91 Ind. Oas. 550; 3 R, 560;4 Bur, L.J. 202; A.T, Tam fortified in this opinion by.a decision ` 
R 1996 Reng. 25, gt, vy ofthe Madras -High Court in ‘Lakshmanan 
Lee leet K Cee Yrs eB debt ka naa Ne wet oad Pes oe =, cee PG 


| 


} 
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Chéttian v. ‘Kanndppar (2) where some- 
what similar argumetit was raised. In that 
‘ ease the Chief Judge of the Small Oause 


Court’ of Madras was the person to whom a. 


„petition ‘for revision was ‘allowed in the 


case ofan objection to the nomination of ` 


a Councillor. It was urged in argument 
that according to the rules of the High 
Oourt-the Chief Judge was empowered to 
direct. that any peti non should be heard 
by a Bench consisting of two or more 
Judges of his Court. The Madras High 
Court held that notwithstanding this rule 
the Chief Judge of the Small Oause Court 
was a persona designata and that no revi- 
sion application lay to it from his ‘decision. 
I am, therefore, of opinion that the District 
Judge’ when -fusctioning under r.: 34 
of the rules is'a -persona designata and 
. that ‘an Assistant Judge who is directed 
by him to ‘dispose of the application is 
also'a persona designata end that, therefore, 
this revision. application against their 
order is incompetent. I, therefore, dismiss 
the application, but there will be no order 
ae to costs as the respondent has not 
appeared. ot 
“a N _ Application dismissed. 
(2) 99 Ind. Gas. 148; 50M. 121; 24 L: W. 773; 51 M: 
L. 4 (1926) M. W.N. 986; A. I, R.1927 Mad. 93 


.- RANGOON HIGH COURT. ' 
SÉbonp OIYIL APPEAL No. 74 oF 1929. 
` November 12, 1929. a 
. - Persent:—Mr. Justice Brown. 
KO THA LIN BWIN AND aNoTHER— 
me _ . APPELLANTS . 
io Gy stig te versus. . ase 
. HO HLAIKYE AND ANOTHER— 
6 ` RESPONBENTS. B 
Limitation Act (IX of 1908), s. 5—Appeal against 
ex parte decree—Limitation—-Time spent in prosecuting 
appeal against order refusing to set aside ex parte 
decree, whether can be exeluded—Prosecuting both 
appeals simultaneously, legality ‘of. i 
Time spent 4 
order refusing to sebaside an ex.parte decree cannot 
be excluded under s. 5 of the Limitation Act in com- 
puting the ‘pericd-of ‘limitation for an appeal from 
the -ex parte decree itself. a > 
Ardha Chandra Rai v. Matangini Dassi (4), follow- 


ed. k a A 3 = 
Maung Po Luv. Maung Kyin (1), Nrityamont 


Dassi v. Lakhan Chunder Sen (2) and Maharaj Nara- ` 


in y.. Banojt (3), . distinguished. 


Where an application to set aside an ex parte'decree 9 


do Gisesigaed, there is nothing te prevent the aggriev- 


KO THA LIN-BWIN V. HOELA KYE- - 


‘the appeal was 


‘appealed against the 


in prosecuting an appeal against an - 


“WIL BB, 313 


1941, 0.1930" > 
ed party from prosecuting at- the same -time- twa- 
appeals, one against theex -parte. decree add the. 
other ‘against the order -refusing: to. set-aside-the 
ex parte decree. r ; . 

Mr. J C.'Ray, for the Appellants. 

Mr. R. C. Banerji, for the Respondents. : 

JUDGMENT.—Therespondents ` 
brought a suit in the Sub-Divisional Court `. 
of Myaungmya for a mortagage-decree and 
a decree was passed in their favour on 5th’: © 
June, 1928. The appellants filedan appeal , 
against this decree in the District Court on © 
the 8th January, 1929. The appéal was. 
rejected by the District’ Court as time- 
barred. ; Ho 

It is perfectly clear that on the face of it- 
hopelessly time-barred. 
The present appellants have nevertheless 
decision of the 
District Court on the ground that after the 
passing of the decree appealed from they 
took steps to have the decree set aside as 


-an ex parte decree. It is claimed that the, 


time taken by them in the proceed- _ 
ings for setting aside the ex parte decree. | 
should ‘be excluded from the period to be 
counted for the purpose of limitation. ~ 
The provisions of s. 14, Limitation Act, - . 
‘eannot be held toapply, but the contention © 
jg that the appeal should have been admit- 
ted under the provision of s. 5, Limitation | 
Act, It has been held in certain cases . 
that the period occupied in applying for . 
a review of judgment can be excluded ` 
from the period of limitation when an . 
appeal is filed against the decree that 
‘was previously sought to be reviewed. . 
It was held. however, that in the case.of — 
Mauug Po Lu v. Maung Kyin, (1) that there 
was . no rigid rule under which such an . 
allowance of time should be made as a ` 
matter of course and inthis case we have 
-not the question of review to consider, noris 
‘this a case in which the appellant has asked 
the Court to exclude only the time bona fide 
‘taken by him in attacking the, decree in 


_ the trial Uourt. He first of all came up, 
‘to the District ¡Court in appeal‘ against | 


‘thé order of the trial Court, refusing to | 
set aside the decree and when thatap- 
peal was unsuccessful hé filed. the appeal . 
against the. original decree. The prozeed- - ,- 
ings for setting aside the, decree in the 
trial Court. occupied’ one day only and it 
would. not, therefore, help the appellant in 


“the least if he were entitled to exclude this. 
. time only. : i 


In the case of Nrityamoni Dassi v. Lakhan, 
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-taking to seb asidé the original decree 
they had actually succeeded in having - 


1941; O. 1980. 


Chander Sen (2) it was held that the rights 
of: . certain ` plaintiffs had remained ‘ih. 
suspense whilst they were previously bona 


fide litigating for their. ighta in 2 Oourf'of 


justice and could be excluded from “the 
period of limitation provided for ths bring- 
ing’ of a subsequent’ suit. That case doés 
not seem to help us much here. - There 
can be nc, question here of the suspense of 
the appellant’ a rights. Their right’ of 
appesl against the decree was never in 
supense. It was always open to them to 
appeal whatever steps they may have ae 


the original decree set aside on the ground 


- of its being passed ex parte, the question 


of the suspense , of the right of appeal 
might’ have arisen, but it has not in fact, 
as yet arisen... 

In the case of Maharaj Narain v. -Banoji 
(3), an appellant was allowed to exclude 


time bona fide taken by him in attempting A 
to have an éx. parte decree set aside, but ~ 


there was no suggestion in that case of his 
being allowed to exclude not only the 
tinie taken by him in the trial Court but 


also the time take by him in appearing - 
against the trial Court's orders, nor. dol 
know of any amikoris for such a view of - 


the law. 


In the ‘case of- “Ardha Chandra Rai v: : 
Matangini Dassi (4) a decree had been, | 


passed’ against the petitioner. The peti- 


tioner applied’ to have the decree set aside | 


but after taking evidence the Judge reject- 
ed the application. The petitioner then 
appealed to the High Oourt from the order 
refusing to entertain his application 


to re-open the case and his appeal failed.’ 
High Oourt. 


He then’ appealed to the 
against the’ original decree, and it ‘was 
claimed on his behali that he should be 
allowed to exclude from consideration for 
the 


claim was not upheld, The circumstancés 
of that case seem to be similar to the 
circumstances of ths present case. It is 
true that in the Oalcutta case the applica- 
tion to set aside the decree da an ex parte 
one was heard on the merits, whereas in this 


case the trail Judge rejected the application i 
without considering the merits ab all. 1 ` 


“best of his judgment’ it means that he must -make it. 
(2) 3 33 Ind. Cas. 452; 43 ©. 660; 20 CG. W. N.522; 30- 
M. L. J. 529; (1926) 1 M. W. N. 332; 3-L. °W. 474: -18 - 


Bom, L. R. 418; 24 O. L. J, 1; 20 M. L. T.104P, 0). 
(3) 3356.88 R. Ja 145 P, D. R, 1804. 
(9.230 
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purpose of limitation ‘the period’ 
-during which he was prosecuting his 
application to set aside the decree, This. 


sal; 142 J coe ji 





"967. 
to-day, however; passing-orders, in+ 
revision Setting aside this: order-of:the trial. 


Judge.-and’ directing that. ‘the “appligation © 2 


to set aside the order as ex, parte. ‘shall ‘be. 


stances |I: can ‘sée.no reason for. holding 
that the. appellant ` was. ‘prévented: by 





considéred on’ its: merits.: -In. the- circum...’ ‘ 


sufficient, cause from ‘filing his appeal ia, , 


the District Oourt within the time; allowed = 
by. the Limitation Act. When the trial- 


“Court refused to re-open the case, the ar 


lant had a double.remedy open’ to ‘him... , He’ 
could appeal against the actual decree and - 
he-could appeal - against the: order abang. 
to ‘set it:aside. Both appeals ‘Jay ‘to’. the’ 
District ‘Court, and there was nothing ` 


whatever to prevent hia prosecuting ths two > 


appeals-at the same: time.. I.do not consider. 


“that, sufficient. cause -has been ‘shown. ‘for,’ 
: interfering. with. the finding ,of.the ‘Dis- 
- trict, Court: that. the appellants are, not, 
‘Dy: , Limitation - : 


“entitled to the benefit ‘of a. 
ct. - 

This: appeal. must, thotetore, es dilas 
“with: ‘eosts., 
- Aa wa 
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-RANGOON HIGH COURT: : 
O1vin MISORLLANEOES APPLIOATION No, 10 
oF 1929. | : 
July 16, 1928, 
Present:—Sir- Benjamin. Herbert Heald; Kry 
. ~ Officiating Chief Justice, .: 
: aud Mr. Justice Maung Ba. 
: CHETTYARP. K. N. P. R, Fipu— 
; : trees 


COMMISSIONER o Ke "INCOME: TAX, 
URMA—Rz :POWDENT, : 
Income Tax Act (XI of 1922), sz. :28 (4), 27, 81, 38,- 


66 ($)—Fuailure to make return—Best judgment assess- -. 
: ment—Duty of Income Tax Ofleer not to act arbit- - 


rariy—Arbiirary assessment—A pplitation for cancel." 


ling assessment—Question of ‘sufficient cause’ prevent. - 
ing -assessee from making ‘return—Diseretion—Ques- `. 


tion, whether discretion has been properly exercised, , 


` whether question of law —Reference—Failure of Com- 


` ‘Appeal dismissed. fe 


1 


missioner to review, whether ground for asking’ him A 
H 


to state case. 


When s, 23 (4) of the Income Tax Act, ‘says “that the ag 


Tabor Tax Officer “shall make the assessment to the 


“according to ‘the rules of reason and justice, not ae- ` 
cording to private opinion, according to law and not 


humour, and that the’assessment is to be “not arbitrary, - 4 


vague and fanciful, Hos nee rand Mein [p 269, 


>, 


268 


In a case where the assessee has- admittedly filed 
complete accounts and there is no suggession that 
these accounts are false or fraudulent and where there 
are available the actual assessments for previous 
years, which may be presumed to have been regularly 
and properly made, an assessment which should have 
been made “to the best ofthe Income Tax fficer’s 
judgment” but whieh does not even purport to be 
‘based on the materials which were admittedly avail- 
able or on any materials at all beyond the Income 
Tex Officer's’ mere whim ar humour can hardly be 
regarded ag an assessment in respect of which the 
discretion given to the lucume Tax Officer} bya, 23 
4), Income Tax Act has been properly pxercised, 

. 269, col.1.] i i 
The fact that: the Commissioner has \failed in 
his duty under s. 33 of the Income Tax Act will 
not give the High Court jurisdiction to, require the 
case to be referred under s..66,sub-s. (3) of the Act, 
since that sub-section relates back to sub-s. (2) and 
sub-s. (2) deals only with, orders made under s. 31 
or s, 32 and not with orders made under s. 33. [p 
269, col. 2,). an 

Section 27, Income Tax Act, which provides that 
if the assessee ‘satisfies’ the Income Tax Officer that 
he was ‘prevented by sufficient ‘cause’ from making a 
return, the Officer shall cancel the assessment, invests 
the Officer with a discretion in the matter and the 
discretion lies in the power to determine, whether 
er not the cause shown is sufficient. The question 
of sufficiency of cause is regarded differently from 
the question of sufficiency of evidence and the deter- 
mination of sufficiency of cause involves the ques- 
tion whetherjthe judicial diseretion has been exereised 
ina sound and reasonable manner or has been exer- 
cised capriciously, arbitrarily or in a judicially un-- 
sound manner, so as to involve a question of law for 
purposes of a reference under s. 66 (3) of the Income 
Tax Act. fp. 269, col. 2; p. 270, col. 1.] 


Messrs. E. Hay-and Venkatarama, ‘for the 
Applicants. 
Mr. C. Gaunt, for the Respondent. 


JUDGMENT.—Applicants, who are the 
P. K. N. P.R, Chettyar Firm returned an 
income of Rs. 34,000 for assessment ofin- 
come-tax-for the year 1927-28, but in their 
return they did not give all the details 
required by 8.22 (2), Income Tax Act, their 
agent alleging that he-was not ina position 
to give: such details. They were given 
notice under s. 22 (4) to produce their ac- 
counts and they produced what they alleg- 
ed to be the complete set of their, account 
books. They did not produce what are 
known as “Baki” books and their agent 
swore that they did not keep such books. 
The Income Tax Officercame to the con- 
clusion that they did keep such, books, and 
on the footing of their default in respect of 
their return under s. 22 (2) and also in 
respect of their account books under s. 22 (4) 
proceeded.to. make an assessment under 
s. -23- (4) and assessed applicants -on -an 
income of Rs. 1,25,000. - 


Applicants filed an application under” 


‘be made. 


d 


- OMETTYAR P. K. N:P.) R. V. COMMIBSIONRR OF INGOME-TAX, 1241. O. 1930" |. 
‘a. 27.asking that the assessment should be ` 


cancelled and thata fresh assessment should 
They said that their failure 
to give the required details in their return 
under s. 22 (2) was due to the fact that return 


-had to be made at a time when in the usual 


course of their business their accounts for 
the year :926-27 had not been closed, that 


‘they followed the usual practice of Ohettyar 


Firms in such cases by producing all their 
books. before the Income Tax Officer, and 
that in fact they did not keep ‘Baki’ books, 
They claimed that in the circumstances 
they had not made any default. under 
8. 2z (2) or s, 23 (2) ors, 22 (4) and that the 
assessment made by the Income Tax Ofi- 


cer under s. 23 (4) should be cancelled and 


afresh assessment should be made under 
the provisions of s, 23. 

The Income Tax Officer said that, whatever 
the practice of appellants’ business might 
be, they could not evade the obligation of 
filing a statement showing details of the 
receipts and expenditure on which they 
based their return under £. 22 (2) and that 
he was still convinced that they did in fact 
maintain “Baki" books. He, therefore, reject- 


“ed their application under s. 27. 


Appellants appealed to the Assistant 
Commissioner under s. 30 (1) against the 
Income Tax Officer's refusal to make a fresh 
assessment under s. 27 alleging that they 
had produced all their books and that in the 
circumstances of the case their failure to 
file a statement of receipts and expenditure 
for 1926 27, did not amount to default 
under s, 22 (2)ofthe Act. They said that 


the Income Tax Officer had disregarded the `` 


facts that they had produced all their books 
and that in the two previous years they 
had been assessed on an incomeof Rs. 50,000 
or Rs. 60,000 that these facts should be 
taken into consideration, that the assess- 
ment should have been based on their books 
which in fact showed their actual income- 
for 1926-27 and that the Income Tax Officer's 
action in assessing them on an income of 
Rs. 1,25,000 was entirely arbitrary. 
The Assistant Commissioner found that 
applicants did not in fact keep “Baki” books 
and that they had actually produced all 
their account books, but he said that they 
were in default in that they had failed to 


-fileastatementof their receipts and ex- 
-penditure for 1926-27 and that, therefore, 


the Income Tax Officer was entitled to make 
an assessment to the best of his judgment 
under s. 23 (4).and was justified in refusing 
to cancel the assessment under s. 27, Ap- 
plicants then applied to the Oommissioner : 


1911: 0.1930_ 
to refer- certain guestiong-to this Court under 
` g.°66'(2) and they also asked him to review 
the order of the Assistant. Oommissioner 
under s. 33, > = 
The Commissioner agreed with the In- 
come Tax Officer and the Assistant Oommise- 
- sioner that applicants had not in factcompli- 
_ ed with the provision of s. 22 (2) and hesaid 
: that by reason of that default no. question 
- of law arose as to the power: of the Income 


“ Tex Officer to make an. assessment - under. 


_ the provisions of s. 23 (2). He said further 
that because no .appeal lies against such 
an assessment the only questions which 
were before the Assistant Commissioner on 
an application under s. 27 were the ques- 
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and that. the assessment ig. t6 be “not 
- arbitrary, vague and fanciful, but legal and 
regular.” l : ; . 
Ina case where the agsessee has admittedly 
| filed complete accounts and there is no 
suggestion that these accounts are false or 
fraudulent and where there are vailable the 
actual assessments for previous years, which 
: may be. presumed to- have been regularly 
and properly made, an assessment which 
should have been made “tothe bestof the 
Income Tax: Officer's judgment” but which : 
- does not even purport to be based on the 
~_ materials which were admittedly available 
‘or on any materials. at all beyond the 
Income. Tax Officer's mere whim or humour 


tions „mentioned in that section, namely; can hardly be regarded as an assessment 


whether the applicants ‘were prevented by. 


| Sufficient. cause from complying with the 
terms of thoss notices, and that, so far.as 
the Assistant Commissioner was concerned, 
the question whether or not the Income 
Tax Officer had infact used his best judg- 


ment or had made the assessment arbitrari- , 


ly did not arise, He, therefore, refused 

either to make a 

or to review the Assistant Commissioner's 

order.: Applicants now ask us to direct the 

Commissioner to refer the case to this Court 
4. under the provisions of s. 66 (3). . 


The scheme of the Act is apparently that 


if in fact an assessee fails to make a return ` .a question of law arises out of the Assistant 


`. in the terms of the form prescribed under 
8, 22, cl. (2) or if he fails to produce such 
accounts or documents as the Income Tax 


(4) “to the best of the Income Tax Officer's 


judgment,” that there shall be no appeal. 


against such an assessment and that the 
only remedy against an arbitrary assess- 
“ment that is against what is in -efect -a 
fine of unlimited amount; shall be the 
discretion of the’ Commissioner ‘to review 
‘the assessment under-s. 23, Ma 


But when s,.23 (4) says that tha Ineome 
‘Tax Officer “shall make the assessment to the 
best of his jadgment" it means that he must 
"make it “according to the rules of reason 
and justice,. not according to private 
opinion; according to.law and not humour,” 


reference to, this Court. 


y Sufficient cause from making” - 


3 ` O. IX, Beh. I to the-Oivil Procedure. Code, 


in respect of which the discretion ‘given to 
the Income Tax Officer by e. 23 (4) bas been 
properly exercised, and is, in our opinion, an 
assessment in respect of which the Commis- 
sioner ought to have exercised the discre- 
tion given to him by s, 33. 

But our opinion that the Oommissioner 
has failed in his duty under s. 33 will not 
give us jurisdiction to require the case to 
be referred under s. 66, sub-s. (3), of the Act, 
since that sub-section relates back to sub- 
s. (2) and sub-s. (2) deals only with . orders 
made under s. 31 or 8, 32 and not with orders 
made under s. 33. ee 

What we have to decide is whether or not 


7 Commissioner's order under s, 31, that order 
being.an order made in an appeal against 
an order under 8. 27. ` ince 
Section 87 says -that.. if, the assesses 
“satisfies”. the -Income Tax. Officer that. he 
Tiwas “prevented -by sufficient cause” from 
. making the return required by s. 22 or from 
_ complying: with the terms of notices issued 
under s.:22. (4) or s. 23 (2) -the Income Tax 
- Officer-sball cancel -the assessment, “The 
“ word “satisfies"-and “prevented from süf- 
. cint cause,” are similarly used in r..9,' 
and in s. 5, Limitation Act, the correspond- 
“ing words in r. 19> orO7 XIV, being “it-is 
-proyed™ and “prevented: by a sufficient. 
-eause.” All these provisions. of . law-‘have 
been interpreted as importing a--discrétion, 
and since“ the words ‘satisfies’ the’ Uourt” 
“simply. mean “proves” it would appear that 
-.the discretion lies.in:the-power to determine 
< whether. ornot the cause shown is “sufficient: 
“The question of suffitiency: of cause’ sééina 
- thüs to have been’regarded differently trom 
_-the question of sufficiency of-evidence, since 
- it -has-always been held-that-the determing- 
“tion “of sufficiency~ of ‘chugs involves. tha 


“we \ 
é | 


e870 eprrro poe? SRHOOSSMINGBAN Y, OFFIOTAT:ASSIGNEE; 
< question hetket the judicial discretion has - 


been exercised. i in. a; sound and reasonable . 
manner or has been ‘exercised capriciously, - 
‘arbitrarily’ or in a ‘judicially. unsound 
“manner 80 ag, to involve a question-of law. 
The Income Tax Officer undoubtedly ‘had . 
such a., discretion under 8.27, :and the 
' Assistant ‘Income. Tax. Officer had a ‘similar 
' , discretion in an appeal from an order under 
“that section. 
“We hold, therefore, that-a question of: Jaw, 
: namely, whether.or not the discretion given 
by s. $7 was properly exercised arises out of 
. the. Assistant Commissioner's order under 
. 8 81, and, ‘therefore, under s, 66. (3) we 
.. Fequire the Commissioner: to: state the case 
` and to refer it to this Oourt. 
respect of this. application will. abide the 
final order for costs, which- wall be made on 
a the reference, 


g 


m 
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RANGOON HIGH COURT. 
Fisser Om APPELL NO. 263 oF 1928, 
rs í April 26, 1922. 
Present: —Sir Guy Rutledge, Kr., Ohiet | 
i.* 3 Justice, and Mr. Justice’ Brown. 
< “KHOO BEIN BAN—PLAINTIFE— APPELLANT 
, f versus 


co} Administrator—Duties of- -administrators— Power. to 
employ - agents-—Unreasonable-agréement to pay.’ com- 
massion- -for-sale of estate, ‘whether. binding -on estate— 
“Administrator 6: personal, liability—Construction of 
‘ggreenient—Principal- and agent—Agreement to pay 
“ goitimission: ‘to- friend for effecting sale—N o work done 
ws Priend’s- right to claim commission. . 
dn taking- out. Letters of Administration, an adminis- ` 
“#rator assumes the. responsibility- of his position. and : 
` the ‘estate cannot be charged with. heavy expenses 
«merely because the administrator is “incompetent to. 
„ carry. out the ordinary. duties of an administrator. {p. 
72,col. lj. 
4 “As a Pa KG rule executors. are not allowed to em- 
ploy, an agent to’ perform those duties which | by ac- 
ieepting. the*office of exeoutors ‘they’ have taken: “upon 
+ Shemselven. [ibid]. 
. Weiss y. Diù. (2); relied on. 
2: person was. ‘indebted to 4. “Bank for. Rs.50 or 60 lakhs. 
Alter “his death, ete Bank ‘started, i negotiations ‘with 





The costs in. 


- insolvency. 


‘to earn the commission, 


°194 E O; 1980 


Held, (2) thet.the agreement wasnot in.the interests 
of the "estate-and the promise to pay him out of the 
‘estate was entirely unreasonable and not binding. on 
the estate; .[2bid.]. 

(22) that the plaintiff had in the cireumstances:of the. 
case-done.no professional services to, earn commis- 
Bion. [p. 271, col, 2.] 

Vasanji Mooiji ` V, ' Käarsondas Tejpal (D, ‘distinguished., 

(444) that -having regard to the circumstances in 
which the agreement was drawn up and: to its terms 
the, promise of the administratrix was to pay out 


_ of the estate and not out of her own properties, and 


the administratrix was not, Perens personally liable 
to pay the commission. [p. 272 

Mr. Paget, for the Appellant, 

Messrs. N. N. Burjorji and Clarke, for 
the ‘Respondents. 

JUDGMENT.—Respondent ‘No. 2 in 
this sppeal Ten. Guat Tean is the widow 
ofthe late Lim Ohin Tsong and took. out 
Letters of Administration to. his- estate. 
Respondent No. 1. is the Official Assignee, 
who -is now administering the estate in 
At the time of Lim -Ohion 
Tsong’s death he was heavily indebted. to 
the China and Southern. Bank, Ltd.” His, 
total indebtedness to the Bank. amounted 
-to. some 50 or 60 lakhs of rupees. After 
his. death, the Bank started negotiations 
with his administratrix for settlement. of 
its: dabts. Lim Ohin Tsong was-a director 


-~ of the.Bank and the Bank was-very anxious — 


to treat . his. heirs as 
_ possible. 

-The, plaintiff-appellant Khoo Sein Ban 
was.afriend of Lim Chin Tsong and his 
` family; and Mrs. Lim Ohin Tosng consulted 


. him as well as others with regard to the 


favourably - a5 


` administration of the estate, In. the. suit 


out of which this appeal has arisen, the 
“plaintiff. appellant. claims: against his estate- 
fer a sum of Rs. 72,639. He says'that he was © > 
authorised by. the administratrix to.nego- 
tiate for the sale of all the properties of 
. the estate which were under mortgage to 
the Bank, and that she agreed to pay him 
the. ‘usual brokérge of 1 percent. on all 
“town properties and 2per cent, on all subur-. 
‘ban properties.. He negotiated with the 
Bank accordingly and finally. arranged that 
“the. Bank should buy. all the” properties 
under mortgage to. them, at a valuation.of | 
about, 41 lakh of rupees, which sum was 
to be settled against, the debt due.by the ' 
estate to the Bank. He; claims -that he 
was entitled to brokerage on the game, | 
The trial Court has dismissad his claim. 
The learned Judge held, firstiy, thatthe 
£ plaintiff appellant had really done nothing 
and, secondly, . 
‘that the administratrix was. not ‘justified © 
Jin saddling. the éstate with -buoh - -heavy 
abaris. -The learned: Judge further hel - 
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that the claim ‘against “Mrs. “Lim “‘Ohin 
' Tsong personally was fraudulent ` and 
‘collusive, and that to countenance it would 
be against public policy. Khoo: Sein Ban 
has appealed against this decision- 


It is claimed on his behalf’ thet he is. 


‘entitled to recover the money. from ttie 
estate, ‘and in the alternative that, if it 


‘is held that the ‘estate ‘was not liable, ‘he . 


‘is entitled to.a personal’ decree against 
the-administratrix- Khoo Sain Ban says 
‘that he was-firat asked to help the widow 
in January, 1924, and: he entered into 
` negotiations with the Bank. On 7th March 
‘Mra. Lim Ohin Taong executed 'a document 
-Ex, A,on which the appellant relies. This 
“document reads as follows: 

““I hereby authorize Mr. -Khoo Sein Ban 
“to negotiate for the sale of all our moveable 
‘and immoveable properties which are in the 
“hands of the Ohina and’ Southern ‘Bank 
‘Ltd, ‘Rangoon, and I agree to pay ‘usual 
- brokerage òf- 1 ‘percent. on all town pro- 
“perties and 2 per cent. on all suburban 
“properties as soon as- the “estate has” cash , 
: balance i in hands." 

Réspondent admits execution of- this. 
document.’ “She has not, however, given 
‘evidence in the cabe, and it is contended 
-on behalf-of the” ‘Official ' Assignes that as 
“against him the execution has not. been 
“proved: 
of the. case, on other grounds, it is not 
“necesdary to- decide this point.” It is. quite 
' -clear that before the sale -of:the : “properties 


‘tothe Bank, the” Bank had been negotiat-" 


“ing with the ‘lawyers of the administratrix 
as‘ to the ‘séttlement' of the debt andon. 
‘12th February, the Bank suggested: that 
“it should be put into - “possession of ‘the 
propérties. Objections to ‘this suggestion 
“were raised-or behalf of the administratrix 
and negotiations on this point came ‘to 
“nothing. It, was some time in‘ March, accord- 


-ing to ‘Khoo Sein ‘Ban, ‘that ‘he éntered - 


“into an -arrangement with: the Bank on 
“behalf of the administratrix for the sale 
‘of the properties. In this he is corrobrated 
_ by the witness H. Fukushima. Eventually 


‘ the deed of sale -was-drawn up, and execut- . 


‘ed, The properties were told, ‘for ‘41 lakhs 


“of rupees. - The ‘plaintiff-ap pellant ‘claime, . 


“and'apparently claims. correctly, that ‘the 
“Bank accepted - his valuation of the proper- 
ties, butit does not appear that he: incurred 
any sericus trouble or expense in making 
the valuation. The Bank was always 
clearly ready to treat the estate as favour- 
ably as possible and if, no doubt, further 


badi in mind the possibility of insolyency A A 


‘groo pane’ BAN v. orir 


“In the view, however, that wetake 


ae 2n 


i KeS being | instituted “and the 
necessity- `of having the valuation fixed:at 
a sufficiently high rate to- avoid all danger 
of ‘having ‘the transfer ‘set aside. The 

: Plaintif- appellant is not a’ professicenal _ 

broker, nor is hò a professional’ valuer and 

“in -undertaking ~ the ‘negotiations. he did 

“not do.so-in‘any- professional‘ capacity. - 

We have been referred on behalf of ths 
plaintifi-appellant “to the case“ a 
Vasanjt Moolji v. Karsondas Tejpal: (D. E 
that case a broker had been ` anploye 
.to find a party willing to advance up to- 

4 lakhs of rupees on equitable mort- 

: gage, and it was‘held that on bringing 
‘the parties together he had done all the. 
things. necessary for him te earn-his-com-_ 
‘mission. But the circumstances of: the 

‘present -case are entirely different. The ` 
plaintif- appellant was not -a broker-at-all. 

“He was merely a friend -of the -family. 
‘He was not employed to bring the parties 

‘together and did -not in: fact‘do so. The 


‘parties’ had. been-negotiating together- long ` 


‘before he was-employed at all. The do- 
cument, Fx.. A, authorizes him generally to 
negotiate: ` the eale of the proper- - 


-ties but-certainly does not in term con- 


template their bale to the. Bank to whom 
‘they: were already mortgaged for’ consider- 
ably more than their value. The estate 
-may- have -profited by. the valuation being 
“above the market value, but it is not shown 
‘that this. was the result of any special.exer- 
‘tion “on: the’part of the plaintiff-appellant. 
“The suggestion that-the difficulty in ‘the 
‘way ‘of ‘an- amicable settlement might be. 


‘solved. by- a sale comes -from him, but bes 


‘yond. -that he did little or nothing -in 
selene A about ‘the settlement with the 


In para. 760 ‘of Vol. XVI, "Halebury’s 


' Laws: of England, the following. passage 


occurs: 
“Aga general tule the. personel. repre- 
sentative ought not to.- -employ an. agent. to 
-perform the duties. which by accepting 
‘the office, he has. taken upon himself, “But 
he may do so in: special cases, as. where, there’ 
‘are weekly rents to.collect,a large number. of 
: book debts to. getinor. from, “the, nature 
of the accounts, aD. accountant: is, required, 
-in: auch; cases, he is-allowed the expense: OF © 
the- employment. - -He may.pay.a.stock Bros 
‘ker's fee for identifying him- at the Bank-ón 
‘the occassion of-a transfer of- stook and may 
.charge:for a, power-of-attorney -where.: hẹ 
cannot. without. inconvenience-and expense 


Pes et "109-Inds Gas:716; ‘52. Be 627; ¥30"Bom: iL, Ri 488 
25 Bom. 270. 
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attend atthe bank in person to effect the 
transfer. He is also entitled ‘to employ and 
charge for the services of a solicitor but not 
for doing work which he himself could do, 
as for instance, writing an ordinary letter.” 

In the case-of Weiss v. Dill (2), the Master 
of the Rolls (Sir John Leach) enunciated the 
following principle: — 

“Generally speaking executors are not 
allowed to employ an agent to perform those 
duties which by accepting the office of exe- 
cutors they have taken upon themselves, 
. but there may be very special circumstances 
in which it may be thought fit to allow them 
-Buch expenses as they may have incurred by 
the employment of agents.” ; . 
_ It is contended on behalf of the plaintifi- 

„appellant that the administratrix in this 
Case was an illiterate woman, and that it 
_was, therefore, reasonable for her to.incur 
expenses which might otherwise have.been 


held unjustifiable. In taking out Letters of - 


‘Administration she has assumed to herself 
the responsibility of her position and it is 


' Clear that the estate cannot justly be saddled 


with heavy expenses merely because she 


was incompetent to carry out the ordinary. 


duties of the administratrix, The claim on 
behalf of the plaintiff-appellant is that under 


“a . the agreement he made with the adminis- 
`tratrix. he was entitled to the large sum of 


Rs, 72,629 for doing what cost him nothing 
in money and very little 'indeed in labour 
and in doing what he almost admits he 
would have been prepared to do gratuitously 
asa friend ofthe family. If that is what 
the agreement amount to, then we are 


` clearly of opinion that:he agreement was 


not in the interests of theéstate and that the 


` promise to him out of the estate was entire- 


.dy unreasonable. | . | . 


` Ithas been suggested that. the- Official 
Assignee administering an estate does in 
fact irequentiy employ brokers.: That -may 
‘be so, but when-he employs brokers-he em- 
ploye professional brokers who are remun- 
‘erated for their special skill in matters in 
which they deal. In the present case as we 


-have remarked, the plaintiff-appellant is not -. 


a. professional broker, at all, and what he 
` did, might equally well have been done by 
any other friend of the family. If the effect 
of the agreement Ex. A is what the plaintiff- 
‘appellant claims for it, then we are-of 


‘opinion that the agreement is one which, the - 


‘administratrix was not justified in entering 


. into, on behalf of the estate, and that the 
estate.cannot.be:bound by that agreement. ` 


shy, 


` “HOO'SRIN BAN V. OFFICIAL ASSIGNEE. 


‘the case hás rightly ) 
the trial Court and -we dismiss the appeal 
-with -CoBts. 4 : . 


12d 101930 

If the effect of the agreement is that the 
plintiff-appellant would be entitled to re- 
muneration in proportion to the services he 


really did to the estate, then we are of 
opinion that he has entirely failed to prove 


. that he has earned the remuneration he has 
. Claimed under the agreement. We are in 
entire agreement with the trial Judge that 
, the plaintiff-appellant has failed to prove 


his claim againat the estate. 
As regards the claim against the widow, 


respondent No. 2, it is not at all clear from 
-the plaint that the plaintiff-appellant really 


wished to press his claim. Even ithe did, 
we are not satisfied that he has established- 


it. The agreement by the administratrix: 


was to pay brokerage as soon as the estate 
had cash in hand. Having regard to the cir- 
cumstances in which the agreement was 
drawn up and to its terms it is quite clear 
that her promise was to pay out of the 
estate and not out of her own properties. 
From the agreement, as it stands, therefore, 
the plaintiff-appellant has no cause of action 


‘against Mrs, Lim Ohin Tsong, nor we think 
in the circumstances is he entitled to claim 


against her any damages for breach of 
agreement. There is quite clearly no per- 


Sonal guarantees by her of the payment. 


The general condition of the ‘estate was at 
least well known to the plaintifi-appellant 


,88 to the administratrix, when this, agree- 


ment wasdrawn up and it is probable that 


the plaintiff-appellant himself drew up the : 
4greement. He was in a better position 


than the administratrix herself to knew 
whether he would be able to. enforce any 


.claim he made under the agreement against 


ithe estate, There has ,not’ beén*en’ her 
part any breach of the S¥gee- 


ment and if there were any mistepre- 


Bentation at the time the agreement was 


drawn up, ,the misrepresentation must 
have .come from ‘the . plaintiff-appellant, 
and not from the defendant, It was to 


-our,.mind clearly never the intention of 


the parties that Mrs. Lim Obin . Tsong 
should be held personally liable „to. pay 
this brokerage .and we do not consider 
that he .has established any claim againat 
her. For these reasons. we hold that 

been decided by. 
ae. -Appeal-dismiased.,. 


ee. 


1241. 0, 1980 


 MADRAS-HIGH COURT. - 
- - LETTERS Patent APPRAL No. 132.07 1928. - 
E September 10,-1529. kn pi 
Present :— Sir Horace Owen Compton. : 
_Beasely, Kr., Chief-Justice, and 
r. Juatice Cornish. :- . 
“KV. AYYASWAMI PATTAR 
‘AND ANOTHER—APPELLANTS 
> VETSUS 3 
3 ` MANAVIKRAMA ZAMORIN Stee 
RAJAH AVERGAL or CALICUT 
AND OTBERS— RESPONDENTS. 

Limitation Act (IX of 1998), Sch. I, Art. 148- ese 
on Adimayavana.. tenure—Alienation, whether works 
forfeiture—Suit aoe alienee from’ lessee, whether 
governed by Art. 148. 

Article 143, invitation Act, is not limited-in its ap- 
plication to those who have themselves committed .the 
breach of the condition which has entailed forfeiture 
but also includes those who arein possession by reason 
of the alienation which - may entail forfeiture. [p. 
275, coll] ` - 

[The question whether Aran anané tenure is in- 
alienable by custom in South Malabar and the jenmi a 
A to forfeit ib on alienation discussed.] [p 273 
co. 

. Zamorin Raja Avergal of Calicut:v. Unikat ‘Kar naa 
van Samu: Nair (2), approved. 

Venkatagiri Pattar v. Manavikrama (1), not followed. 

Manavikrama Zamorin. v. Venkatagiri Pattar,- 92 

Ind. Cas. 245, reversed. 
- Letters Patent Appeal against the judg: 
ment of ‘Mr. 
29th April, 1925,and reported as 92 Ind, Oas. 
245, ‘and -passed . in B. A. No. - 1520 
of ` 1922 preferred against.’ a decree 
of. the Court -of -the Subordinate Judge, 
South Malabar at Pal ghat, “in A. 8. No. 9 
of 1920 (A. S. No. 1008 ot 1920 on the file of 
the District Oourt, South Malabar) preferred: 
against thatéof the Court of the District 
Munsif, Alathur, in O. 8. No, 26 of 191s.. 

‘Messrs. B. Sttarama Rao and P. 8; 

Narayanaswami Aiyar, for the Appellant. - 
Messrs. K. Kuttikrishna Menon and P. 8. 
Ramachandra Atyar, for the ‘Respondents. - + 
JUDGMENT. . 
“Beasley, C. J.—This Letters: Patent 
Appeal is from a'judgment of Phillips, J., 
in 8. A. Nò.. 1520 .of 1922. The respondent 
here was the plaintiff in O.-8. -No. 26 of 


1918 in. the Court of the District Munsif_ 


at Alathur. He sued for -recovery of pos- 
session of land from the appellants: here, 
who ‘were the defendants: in that suit. 
The suit, with the exception ofa small 
item’ which was decreed in the plaintiff's 
favour, was dismissed, The plaintiff appeal- 
ed. to -the Subordinate Judge of South 
Malabar and he also dismissed the suit on 
the ground that it was barred by limita- 
tion. The plaintif then presented ~a 
“second appeal to “this High ‘Gourt- and 
. Phillips, J., held that. the- suit -wes..not 


18 


Justice Phillips, dated. thé 
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barred by limitation ‘and as there werd other 
“ points in, the case for, determination . he 


„referred the appeal ` back’to the dower Àp- 


pellate- Court for- decision, on those other 
‘points and any other points that- might 
legally ,arise. He stated that the- view: of 
“the case set out -before him: did tot: seem 
“to have. been pleaded : definitely- ;in: the 
Jower Courts. and he, therefore, thought 
‘that . the respondents’ were. entitled -toia , 
-further hearing. -The defendants in: ‘that 
‘suit are: the appellants here. bak ae 


‘ The only question that we have to decide . 
‘ig whether the suit is barred by liniitation 
‘or not. The plaintiff in: the suit demiséd 
‘the suit property to Krishnan -Nair and 
Kunju Nair on adimayavana’ right on 7th 
‘April, 1898. In 1800, the lessees: assigned 
their right to the 1st deferidant and thé 
father of the’ 2nd defendant. There is è 
provision in ‘the lease that on the expiry 
of every 12 years a renewal fée of Ra, 125 
shall be paid by the- Jessee ‘and further 
documents. exchanged between the parties. 
The assignees who are somè of the defend- 
“ants: in this suit brought a suit in 1918 for 
the renewal of- the adimayavana- lease’and 
for the acceptance of the trenéwal fee which 
they had -tendered to -the plaintiff. : It-was 
held in that suit that the’ ddimayavana. 
lease ‘being inalienable, the ‘plaintifis could 
not obtain @ valid assignment and, therefore, 
their suit- was ‘dismissed. The appellate 
décision in that suit is reported as, Tae 
giri ‘Paltar v. Manavikrama: (L): 

was there “held that the tenure known = 
adimayavana or! anubhavam: tenure is ‘inè 
alienable under Malabar Law. The ‘Bench 
in‘that case consisted of Ayling and Napier, 
JJ. Buta Bench consisting of Ayling “and 
Krishnan, JJ., has later taken the contrary 
view. and as "Ayling, J., was one: ‘of the 
Bench in Venkatagiri Pattar v.” Manavik: 
rama (1), his later decision may be taken 
as altering his former opinion. That case 
is Zamorin Raja Avergal of Calicut v. 
Unikat. Karnavan - Samu Nair (2) and it 
was held that this adimayavana tenure is 
not inalienable by custom in South Malabar 
and thatthe jenmi is. not' entitled te forfeit 
it on -alienation.- Evidence: of custom was 
called -for in that appeal and it is quite 
clear from the judgments that the -Bench 
held the view that a customof inalienability 
had: not’ been! made out, On page 286® ` 
Ayling, J., says- “The oral evidence has been, 
i (1) 48. Ind. Cas, 769; (1917) M.. W. N. 419; '6 L. W, 


14. 
| (2)'55 Ind. Cas. 380; 15 L. W. 164; 38 bese Bi J. 215, 
SL -Ln Till; As R. 1922 Mad: 200: 
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‘rightly appreciated ` by the Subordinate 


Judge and ona survey of the evidence as’ 
to custom, oral and documentary, the. 


conclusion is irresistible that for the period 
to which it relates no legally enforceable 
custom of foreiture on alienation has been 
proved.”. The period to which Ayling, J., 
referred was the period from 1896 onwards. 
“Both the Judges further held that the 
Subordinate Judge's finding that up to 
1896 there was a custom of inalienability 
involving forfeiture on aliénation and that 
the custom had since fallen into desuetude 
was unsound; so that this case may be 
taken as deciding that this tenure is not 
inalienable and that there is no custom 
of forfeiture on alienation. Mr. Kuttikri- 
shna Menon argued before us that this 
decision did not go to the length of 
deciding that there was no forfeiture on 
alienation. It clearly goes to that length 
and it is the latest decision upon the point. 
In Ayyakutti v. Krishna Patter (3) a Full 
‘Bench decided that in the case of land in 
Malabar. held on santhathi brahmaswom 
tenure the landlord has no right of re-entry 
on alienation of the land by the tenant. 
The adimayavana tenure is similar to the 
santhathi: brahmaswom tenure and al- 
though the question whether such tenures 
are alienable or not was’ referred to the 
Full Bench, they did not think it necessary 
to decide that question but merely decided 
that the landlord on alienation had no 
tight of re-entry. The fact that the 
earlier decision, namely, thatin Venkatagiri 
Pattar v. Manavikrama (1), decided that 
such a tenure was inalienable hasan im- 
portant bearing on this case because we 
‘have to decide what the plaintiff's claim in 


“his suit for recovery of possession was based 


on. For the appellant here it was argued 
‘that the respondent's claim was based on 
forfeiture ‘on alienation of the property, 
whilst for the respondent it was contended 
that it was based on the non-renewal of 
the tenure at the expiry of twelve years 


` that it was only after the twelve years 


“had expired. that limitation commenced 
torun and that this is a case to which 
Art. 144 of the Limitation Act applies, The 
appellant, on the other hand, contended that 
Art. 143 is the Article applicable and that 
time commenced torun from the date of the 
alienation and that, therefore, the suit is 
barred by limitation. If Art. 1483 is the 
proper_one, then clearly the suit is barred 


(8) 65 Ind. Cas, 942; 45 M. 394; 15 L. W. 650; (1922) 
Mb T h AT Re 


M. W.N, 192; 43 M. L. J, l; 31 
‘ $022 Mad. 374 (F. B.) NG è 
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by limitation. Philips, J., however, held ` 


-that the proper Article is Art. 144 and that 


time only commenced to run when the 
possession became adverse, namely, after the 
twelve years’ lease had expired. He did 
not apply Art. 143 because, that Article 
only applies to suits to -enforce relief 
claimable by reason of forfeiture or of 
breach of condition under acontract, which 
in his view could only apply to suits 
brought against parties who had incurred 
that forfeiture or committed the breach. He 
says: “In the present case,the defendants are 


Dot parties to the lease-deed and have not 


themselves incurred any forfeiture or 
-broken any condition in a contract between 
them and the plaintiff.” 

In my view, Philips, J., was wrong. in 
thinking that Art. 143 only applies to 
persons who have themselves incurred the 
forfeiture because there are decisions of 
this Court on Art. 143 to which the alienee 
was a party andagainst whomrelief was 
claimed, . Such a case is Madavan v. Athi 
Nangiyar (4). Although it is quite true 


that in that case the Ist defendant who . 


was the grantee of the demise was the only 
one of the defendants who pleaded limita- 
tion, the alienees supported the written 
statement of the lst defendant. In Moti 
Lal Pal v. Chandra Coomar Sen(5) a lease 
provided that the lessee was to enjoy the 
land from generation to generation for 
purposes of residence without any power 
of alienation and that in the event of such 
alienation the lessor would be entitled to 
khas possession. The lessee sold the land 
and the lessor sued to recover possession 
and the alienees were made parties to the 
suit, and it was held that Art, 143 was 
applicable and the period of limitation was 
twelve years and time began torun-from 
the date of alienation and not from the date 
when the lessee aurrendered possession to 
the transferee. In the case in Zamorin 
Raja Avergal of Calicut v. Unikat Karnav- 
an Samu Nam (2), to which reference has 
already been made, the suit was to recover 
possession of properties from the persons 
in possession of them, namely, the alienees, 
This is quite clear from a statement of the 
facts by Krishnan, J.,at page 277* where 
he says “If the defendants arerightin their 
contention that no forfeiture was caused 
by the alienations in their favour . . . 


(4)15 M. 123; 12M. L, J. 81. | 
(5) 60 Ind. Oas. 312; 240. W. N. 1064. 
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a. ee . so that it is quite clear that the 
alienees were the defendants and it was 
held that Art. 143 applied, that the starting 


point of limitation is the forfeiture itseli’ 


and moreover that thereis nothing in the 
Article about the lessor’s knowledge of the 
alienation. The general scheme of the Act 
with regard to Arts. 140 to 144 does not 
place any such limitation as to parties as 
in the opinion of Phillips, J., it does, 
Take, for instance, Art. 140 which is aclaim 
for possession of immoveable property by a 
remainderman or reversioner or a devisee. 
That must be against anybody whois in 
possession of it. Similarly Art. 141. Also 
142. Art. 143 it appears to us, is not limited 
to those who have committed the breach 
of the condition which has entailed for- 
feiture but also includes those who are in 
possession by reason of the alienation 
which may entail forfeiture. On that 
point I am of the opinion that Phillips, J., 
was wrong. But I have still to consider 
what the plaintiff, the respondent here, 
based his claim upon. The plaint in the 
suit sets out in para. 2 all the details of the 
grant. It includes at the end, it is quite 
true, the provision with regard to the 
renewal at .the expiry of twelve years. 
Then para. 3 says : 

“The adimayavana right holds good 
for Itteramkandaih tarwad only and it 
cannot be alienated and if itis alienated, 
the tarwad forfeits its rights by the aliena- 
tion and then the plaintiff obtains a right 
for redemption of the items.” 


Then in para. 5 it states as follows : ` 

“As the adimayavana right which was 
held by Itteramkandath tarwad was 
alienated in favour of the defendants, it 
has lapsed and it has been so declared by 
the High Court decree aforesaid” 

and in para 6: : 

“It was only by the aforesaid suit in O, 5. 
No. 1:8 of 1513 that the plaintiff's pre- 
-decessor insthanam became aware of the 
alienation of the right held by Itteram- 
kandath tarwad,. There was no occasion 
previous to that of knowing the fact of the 
alienation.” - e aa KE, eae 

This is an'attempt by the plaintiff to ‘get 
over the bar of limitation by pleading 
ignorance of the alienation until a sub- 
sequent date though in law ignorance 
would not prevent time running against 
him. Taking the plaint by itself, it seems 
to me toclaim to recover possession of the 
property because of the alienation by the 
original grantees butthe matteris made 
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more certain from the issues framed in that 
suit. They were as follows : 

“(1) What is the nature of the grant in 
favour of Krishnan Nair and Kunju Nair? 
(2) Has the holding been forfeited by 
reason of the alienations alleged ? (3) If so, 
has the plaintif any right of re-entry ? (4) 
Has the plaintiff waived his right to enforce 
the forfeiture, if any ? (5) Is the suit barred 
by limitation ? (6) Is the price of paddy 
claimed correct ? (7) Isthe suit bad for want 
of lst defendant’s aliences as parties defend- 
ant? (8) To what relief isthe plaintiff 
entitled ?” 

There is no issue there as to a right to 
recover possession on non-renewal. The 
suit was fought out in the District Munsif’s 
Court and in the Subordinate Judge's 
Court on the footing of forfeiture by aliena- 
tion. It is true that some of the defendants 
themselves pleaded adverse possession 
which would be Art, 144, But the case 
contended for by the plaintiff, the respon- 
dent here, in the trial Court and in the 
lower Appellate Court was one of forfeiture 
on alienation and we are satisfied that it 
was the decision which hehad got in” his 
favour in Venkagiri Pattar v. Manavikrama 
(1) and the view taken by that Court as to 
the custom of inalienability of such a 
tenure that enabled him to file his suit and 
claim, that as the property had been alienat- 
-ed, he was entitled to possession ofit on 
the ground of forfeiture. The Subordinate 
:Judge found that, as the tenure was de- 
termined. by forfeiture, the plaintiff, the 
‘respondent here, was entitled to resume 
-the properties, but with regard .to the 
question -of limitation he held that as .the 
alienation took place in 1900 the forfeiture 
“was incurred then and, as the suit was 
instituted more than twelve years after that 
it was clearly barred by Art. 143 of the 
Limitation Act The case presented in the 
second appeal was, in my view, a totally 
different case to that in the lower Appellate 
‘Court and the District Munsif’s Court- and 
we are clearly of the opinion that no such 
claim as is now put forward, namely, that, 
of a right to possession on account of non- 
‘renewal of the tenure at the expiration of 
twelve years was ever in contemplation, I 
_am of the view that the respondent should 
not be allowed to put forward a totally 
different case tothat upon which the suit 
‘was fought in the lower’ Oourts. His plaint 
is quite clear and the claim is based upon 
a forfeiture by reason of alienation and 

‘nothing’ else. In this Ocurt weintend to 
-confine ourselves to thatclaim, The Articig 


, 
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applicable is’ clearly Art. 143 and limita- 
tion commenced torun from the date of the 
alienation. In my view, the respondent's 
claim in the Court below was clearly barred 


Tt is not necessary for me to express © 


any opinion as to whether or not such 
tenures are inalienable. I merely content 
myself with saying that the latest decision 
upon the point, namely, that in Zamorin 
Raja Averaal of Calicut. v Unikat Karnav- 
an Samu Nair (2) decided that there is no 
custom in Malsbar against alienation. The 
Lettere Patent Appeal is, therefore, allowed 
with costs to appellant only. One set of 
costs, Creeg.objections allowed with costs.. 

Cornish, J.—I agree. 
LUWENG, Appeal allowed. 


MADRAS HIGH COURT. 
` Ouvin APPBaL No. 96 oF 1428. 
i ` July 29. 1929. 
' Present:— Justice Sir Vepa Ramesam KT., 
i _and Mr. Justice Jackson, 
`P, ©. MUTHU CHETTIAR—Puaintire— 
: ' ` - APPELLANT 
| , Versus 
“ MARUTHANAYAGAM PILLAI— 
= AND OTHE<8—DEFEN anTS—RE+ Por DENTS. 
- Contract Aet (IX of 1872), 8. 74—Breach of contract 


+=<Stipulation for compound interest at enhanced rate - 


-on default —Court, whether bound to award inierest 
at enhanced rate. f 

. The Court is not bound in case of default, to award 
“compound interest at an enhanced rate as compensa- 
tion for breach of contract though it isnot preclude 
ed” from doing so.: When the parties themselves have 
contemplated compound interest, that may be made 
a ground of awarding compound interest but, in 
“general, only at the contract rate, since compound 
interest givesample compensation for any kind of 
default : 

In re Annamalai Chetti v. 
. (1), dissented from. 

| Appeal against a decree ofthe Court of 
the Subordinate Judge, Madura in O. 8. 
No. 38 of 1927. . | 

— Meesis. M Patamjali Sastri and C.S. 
“Rama Rav Saheb ior the Aj-pellant. 

Mearrs. K V. Sesha Aiyangar and T, R, 
Ramachandran, tor the Responaents, 
“JUDGMENT, 

_ Ramesam, J.—The learned Advocate 
for,tne appeilant has relied on, In re An- 
‘namalat Chetty v. Veerabadram ‘Chetty (1) 
and Sundar Koer v, kar Sham Krishen (2) 


© 4) 26 M. 111. SEAE 
NGISA O. 150; 110. W.N. 249; 5..0.~ L, J. 106:9 


Veerabadram Chetty 


om. L, B. 304; 17. M. L.J. 43; 2 ML. T7534 A, D.. 


: Pa 341, A, 9(P. 0). 
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and esked usto award compound interest at 
some enhanced rate after default. In the 
first of these cases, the Jearned Judges 
considered that compound interest was 
compensation for non-payment of interest 


‘only and there must be some compensa- 


tion for non-payment of principal. Under 
the latter heading they increased the rate 
from 15 to 24. Jam not aware of any case 
in which this method has been adopted 
orin which the decision has been follow- 
ed. “ Though the decision has been frequ- 
ently cited before me, I have never follow- 
ed it. I now think it is necessary to state 
my dissent from that decision. All tbat 
the Act wants us to do is to award a reason- 
able compensatisn not exceeding the 


‘penalty named. It does not require us to 


separate the process into two parts, 

The case in Sundar Koer v. Rai Sham 
It con- 
tains two stipulations by way of penalty 
and two enhanced rates. The High Court 
awarded componnd interest at the lower 
enhanced rate and the Privy Council con- 
firmed the decision. The remarks of the 
Privy Oouncil are not in favour of the ap- 
pellant. . 

Ido not mean to say that if the Court 


.wishes to award compound interest at an 


enhanced rate, it is precluded from doing 
so. All thatI am saying is that it is not 
bound todo go, 

In my opinion, when the parties them- 
selves have contemplated ecmpound interest 
that may be made a grouno of awarding 
compound’ interest but, in general, only at 
the contract rate, for, compound interest 
gives ample compensation for any kind of ' 
default. 

l award compound interest at 104 per 
cent, (the contract rate) througbout, Kven 
if this works out at more than what the 
(ourt bas awarded, I would -not 
give costs in appeal.: Oases of this kind 
are not matters for appeal unless tbe deci- 
sion of the first Court is very perverse. 
In appeal each party will bear its own 
coste. 

Jackson, J.—I agree 

We Ne Vs Decree modifiéd, 
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MADRAS HIGH COURT. 
Oiv.c Apre L No 95 or 1925. 

August 16, 1929 
Present:—Justice Sir Vapa R mesam, 
Kr.and Mr Justice Jackson, 

SK. RAGHAVENDRA RAO, 

OFFI AL RECEIVER, COIMBATORE 
DaFENvanT No |— APPELLANT 
versus 
VENKATASWAMI NAICKAN AND orsess 
PLAINTIRFS Nos 2 AND 3—DEFENDanTS 
Nos. 2, 4.5 «np 7 To 10 - Respowwoents, 

Mortgage—Suit on mortgage—Consideration—Burden 
of proof—Recitals in deed, whether shift burden of 
proof—Burden of proof, against heirand purchaser 
—Hvidence Act (I of 1872), s. 106, effect of. 

_In asuit ona mortgage, if the suit is between the 

mortgagee and the mortgagor only and the mortgagor 
admits the document, the onus of proving want of 
consideration is on him: butifhe does not admit 
the execution of the document and denies the whole 
transaction, the burden of proving execution and 
the passing of consideration are both on.the plaintiff 
mortgagee. Generally he discharges his burden by 
proviag execution only and exhibiting the document 
containing the admission by the defendant of hav- 
ing received consideration. The moment such a 
document is proved and exhibited itis forthe de- 
fendant to rebut the presumption arising out of the 
recitals in it [p. 279, cols. 1 & 2] 


If the suit is against the heir ofa mortgagor and 
he denies knowledge ofthe transartion and puts the 
plaintiff to the proof of the execution and the pass- 
ing of consideration, the burden is on the plaintiff 
to prove both But if the plaintiff proves execution 
and exhibits the document containing the recitals as 
to receipt ofthe consideration by the mortgagor 
whose heir the defendant is, he has made out a 
prima facie case as to the passing ofconsideration 
also. An infant heirisin no better position than 
the original mortgagor and there is no greater bur: 
den on the plaintiff because the infant heir knows 
nothing about the original transaction. [p. 279, col. 


Likewise, if the suit is against a purchaser who 
cannot be expected to admit the execution of the 
document and hedenies such execution and puts 
the plaintiff to proof ofthe whole transaction, the 
burden ison the plaintiff to prove execution and the 
passing of consideration. Butif the plaintiff mort- 
gagee has proved the execution of the document and 
has put it in evidence, the recital therein is evidence 
as to the passing of consideration, 7. e, an admission 
by the mortgagor whose representative the -defend- 
ant is. [p..219, col. 8; p- 280, col. 1 ] 


. In general, where no’ other suspicious circum- 
stances appear, the plaintiff by thus merely proving 
the execution ofthe document containing recitals 
must be taken to have made ont a prima facie 
case and itis for the defendant to meet that case 
by adducing his evidence The fact that the defend- 
ant isa stranger tothe original transaction cannot 
make his position better or the plaintiff's position 
worse than where he sues the original mortgagor. [p. 
280, col 1.) : 
[Case-law considered.] 


Appeal against adecree of the Court 
of the Additional Subordinate Judge, 
Coimbatore, in-O. 8, Nos, 24 of 1923 (0. 8. 
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No. 159 of 1922 on the file of the -Principal 
Sub-Oonrt), 
Mr, Watrap S. Subramania Aiyar, for the 
Appellant. , 
Mesra, K. Bashyam Tyyangar ani C.. V. 
Veeraraghavan, tor the R:an wadente. 
JUDGMENT. ; 
Ramesam, J.—Taois appeal arises 
out of a suit on a mortgage bond, 
dated the-17th of October 1: 08. executed by 
one Venkatasami Naidu The 2nd defend- 
ant is the father of the executant. Defend- 
ants Nos. 3 and 4 are the assignees of a 
mortgage-decree obtained against the suit 
lands, Defendants Nos.5 and 6 are sub- 
sequent mortgagees. Defendants Nos. 7 
and 10 are purchasers of portions of the 
mortgege property Defendants Nos 8 and 
Y are purchasers in Court auction of por- 
tions of mortgage property in execution of 
a decree ona prior mortgage. The mort- 
gagor became an insolvent and hie pro- 
perty became vested in the Official Receiver 
who is the lst defendant. The !st defend- 
ant pleaded that the mortgagor was not 
the managing member of the family at 
the time of the alleged execution of the 
suit bond. Hə put the plaintiff to proof 
of the execution of the mortgsge-bond and 
of its consideration. He also alleged that 
there were misunderstandings between 


the mortgagor and his father and 
that they were executing fictitious 
documents in favour of relations 


with a view to precipitate a partition in the. 
family. He relied on some other cireum- 
stances for showing that the suit document 
was a nominal one. The 2nd defendant 
contended that the suit document was not 
binding on him. The 7th defendant raised 
certain contentions which it is unpeces- 
sary to state. The Subordinate Judge 
granted a decree against the let defendant's 
share only. The Official Receiver files 
this appeal and he repeats his contention 
in the Court below that the suit docu- 
ment was nominal. A 

The lst defendant became an insolvent 
sometime in August, 1914. He had pre- 
viously executed two mortg»ges in favour of 
hie wifes brothers. They were dated 
the 15th of February, 1913, and the 27th 
of February, 1913 Soon after the 
mortgagor was declared -insolvent, the 
Official Receiver tock steps to have these 
mortgages declared void against the credi- 
tors under s 36 of the Insolvency Act and 
they were declared void. The present lst 
plaintiff is the brother of the father in Jaw 
of the mortgagor. He died before the case 


\ 
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tame on for trial and his nephews were 


brought on the record.as his legal repre- 
sentatives.. These happen: to be the two 


< mortgagees whose mortgages were declared 


void: in the insolvency proceedings. It is. 


contended for the appellant that as his 
mortgages in favour of the brothers-in-law 
were found to be collusive documents it is 
likely that the suit document also was a 
collusive and nominal document. But it 


seems to me that the suit mortgage was’ 


_ executed in circumstances quite different 


from those of the other two mortgages. 
They were executed in 1913 when the 
mortgagor was getting heavily involved 
and as a matter of fact he was declared 
insolvent soon after. The suit mortgage- 
bond was executed six years before the 
insolvency. It does not follow from the 
fact ‘that the man was getting involved in 
1913 and was executing nominal documents 
that the document of 1908 should also be 
regarded as nominal, The suit mortgage 
is in favour of the uncle-in-law of the 
mortgagor, arather remote relation. The 
other two mortgages were in favour of his 
brothers-in-law, very close relations. It 
is néxt-urged that when in the insolvency 
proceedings the. present mortgage-bond 
was summoned for it was produced by the 
2nd defendant before the Official Receiver. 
Assuming that it was produced by the 2nd 
defendant it does not follow that the docu- 
ment was always in the custody of the 2nd 
defendant and it had never..been with the 
mortgagee. lt is true that, if the mortgagee 
had never had possession of the suit docu- 
ment.itsuggests that itis a nominal trans- 
action. But of this suggestion there is 
really no evidence. The document was 
actually produced. before the Official 
Receiver by D. W. No. 4 son of:the 
Ith defendant and he says that the 
2nd defendant gaveit to him. I doubt 
if this oral evidence ought to be believed. 
Defendant's. Witness No. 3 says that there 
was a partition between the mortgagor 
and his father in 1209 and that at the time 
of the partition the suit mortgage-bond was 
with the 2nd defendant and that it was 


` taken from him. Exhibit IV is the parti- 


tion.deed. There is a clause in it provid- 
ing that besides the debts referred to in the 
schedule all other {debts should be dis- 
charged by the persons who contracted 
the debts. Now this’ is sought to be con- 
strued as a‘statement that all debts other 
than those mentioned in the schedule are 
nominal and nominal endorseménts of pay- 


<. ments should -be obtained on. the bonds 
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and the bonds handed. over to the other 
party. I do not see any justification for 
this construction of Hx, IV. This conten- 
‘ tion, therefore, that the suit document was 
regarded as a nominal document at the 
time of the partition fails. 

“The next circumstance relied on by the 
.appellant may be thus stated. The 7th 
defendant obtained a decree in O. 8. No. 28 
of 1808 and proceeded to execute his decree 
by sale of the mortgage properties. In the 
proclamation the suit mortgage was given 
in the list of prior encumbrances and a 
remark was added that it wasa nominal 
document. This. -is-a statement made 
behind the back of the creditor in proceed- 
ings to.which he was nota party and it 
was purely a self-sérving statement. A 
statement of that kind is not even evidence 
against the plaintif, Thus so far as the 
specific circumstances relied on by the 
appellant are concerned, I think that they 
do ‘not go to show inthe slightest degree 
thet there is any suspicion attached to the 
document. ` — - 7 2 2 7 
-Itis next contended that, even ignoring 
all the circumstances. relied-on by the 
defendant, the plaintiff ought to fail because 
_it issaid that the burden of proof ison the 
plaintiff to prove that there was consider- 
ation -for the suit mortgage and the sup- 
plemental. plaintiffs have not discharged 
that: burden resting upon them, The 
document, Ex. A, mentions five: items ‘of 
consideration. The first item iis a‘ sum of 
Rs. 1,000 due to the Coimbatore Town 
Bank. . That there was sucha debt and that 
it was paid off by January, 1909, is proved 
by P.W. No. 1. It is not even suggested 
that the defendants have paid off this 
debt. There is some evidence that the 1st- 
‘plaintiff paid off the debt. Vide the evi- 
dence of P. W. No. 2. Thesécond item 
isa. debt of Re. 1,605 due to one Subra-_. 
manian Chettiar and the third ‘item isa 
-debt -of .Rs. 567 due to one Kumarappa 
Chettiar. The 2nd plaintiff as P. W. No.2 
‘swears -: that these- two promissory 
notes were paid off and that-he saw the 
promissory notes brought back. Unfortu- 
nately, the promissory notes are not now 
-produced. But-plaintiffsNos. 2 and 3 are not 
responsible for such non-production, They 
ara only the legal representatives of the: lst 
plaintiff brought on record just two months 
before trial. The original - mortgagee is 
.dead. Itmay-be that ifhe had been living 
he would have given a better account of 
these promissory notes. It cannot be said 
thatthe inability of plaintifis Nos, 2 axd 3 
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toexplain as to what became of the promis- 
sory notes is a suspicious circumstance 
against them. The payment of the other 
items is also spoken to by the 2nd plaintiff. 
It is argued for the appellant that he is a 
stranger to the document and, therefore, 
the burden lies on the plaintiffs to prove 
the passing of consideration as against him, 
The appellant is a stranger to the document 
only in the sense that he was not an origin- 
al party to the document. In the sense 
that he derives his interests from the mort- 
gagor and, therefore, stands in his shoes he 
is not a stranger; but it is said that as he 
knows nothing of the original transaction 
the burden ought to lieon the person who- 
knows more about it. In this particular case 
if the burden of proof is to turn upon a con- 
sideration of this kind, the plaintiffs also 
can be said to be in the same position. The 
original mortgagee, viz., the first plaintiff 
died and his nephews are the legal represen- 
tatives. They know no more of suit tran- 
saction than the appellant and so far as this 
aspect is concerned both the parties who 
are now contesting are persons who have 
no means of knowledge and if the rule as to 
burden of proof isto turn upon this cir- 
cumstance it is clear that, as both the 
parties are strangers and as the proof of the 
execution of the document is prima facie 
proof of the passing of consideration the 
further burden of rebutting this presump- 
tion arising from such proof must rest on 
the defendants and the defendants must fail. 
But I do not wish to dispose of the case on 
this narrow ground, An elaborate argument 
has been addressed to us that wherever 
there is a mortgage and mortgagee’s in- 
terests afterwards passes toa stranger and 
a suit is brought on the document, the bur- 
den of proof as against the stranger is on 
the mortgagee and if he fails to show the 
passing of consideration positively he must 
fail even if there is no evidence on the side 
of the defendants. Lagree witha part of 
this proposition but not with the full extent 
of the implication in it and as there are 
eases either apparently or really support- 
ing the contention of the appellant I wish 
to deal with this matter fully If the suit 
is between the mortgagee and the mortga- 
gor only and the mortgagor admits the 
document, the onus of proving want of con- 
sideration ison hin; but if he does not 
admit the execution of document and denies 
it and, therefore, denies the whole transac- 
tion the burden of proving execution and 
the passing of consideration are both on the 
plaintifi-mortgagee. . . Generally . he. dis- 
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charges his burden by proving execution 
only and exhibiting the document con- 
taining the admission by the defendant 


othaving recieved consideration. The mo- 


ment such a document is proved and exhi- 
bited, it is for the defendant to rebut the 
presumption arising out of the recitals in 
it. Thess last statements of mine are ele- 
mentary propositions and there canbe no 
conflict of opinion about them. I state 
them merely to lead to the next step. But 
suppose that the original mortgagor died 
leaving, let us say, an infant heir who 
knows nothing about the original transac- 
tion and a suit is brought against the infant 
heir. Naturally he denies knowledge of ` 
the transaction and puts the plaintiff to 
the proof of the execution and the passing 
of consideration. The burden is,.of course, 
on the plaintiff to prove both. But suppose. 
the plaintiff proves execution and: exhibits 
the document containing the recitals as to 
receipt of the consideration by the mortga- 
gor whose heir the defendantiis, has he not 
made out a prima faciecase as to the pass- 
ing of consideration also? I think he has 
done so and unless in the course of proving 
execution very supicious circumstances are 
elicited in the cross-examination of the 
plaintiff's witnesses, the moment the execu- 
tion is proved it is for the defendant to meet 
the plaintiff's case made out by the putting 
in of the document in evidence containing 
tne recitals. I do not think there is any 
case, at any rate none has been cited before 
us, showing that an infant heir. is in a 
better position than the original mortgagor 
and that there isa greater burden on the 
plaintiff because the infant heir knows no- 
thing about the original transaction. No 
Court has yet said that. 

Now I take up the next question, Instead 
of the property passing to the infant heir 
suppose the original mortgagor has sold it 
by private sale or the mortgaged property 
has passed from him by an auction-pur- 
chase to the purchaser. Does this purchaser 
stand in a better position than the original 
mortgagor or the infantheir? On principle 
I do not see why he should. : As to one pro- 
position laid-down by all the cases I entire- 
ly agree, namely, that, where a purchaser 
who cannot be expected to admit the execu- 
tion of the document denies such execution 


` and puts the plaintiff to proof of the whole 


transaction the burden is on the plaintiff 
to prove execution and the passing of 
consideration. All the cases lay down 
this and I agree with } this proposition. 
But this.is nothing more than . what 
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Kappéns : in the-case of the mortgagor 
hifnself‘dénying execution: and to say this 
is‘ not- to-put the purchaser in a: better 
Position than the original mortgagor. Now, 
‘supposein'sucha case the plaintifft-mortgagee 
has proved the execution ofthe document 
and -has‘put in evidence the recital therein 
as-to the paesing'of the consideration, ie, 
an admission. by the mortgagor , whose 
representative thé defendant is. In such a 
Case it sê6ems to methat unléss in the course 
ef proving the document circumstances have 
been ' elicited - by cross-examination of 
Witnessés which throw a great cloud or 
suspicion.on any. part of the case, the recitals 
would be prime facie. proof of the. passing 
of the consideration and it is for the defend- 
ant who claims under the person who made 
the admission to meet the presumption 
arising from the recitals.I do not think it 
can liè. in his mouth ‘to say that he was a 
stranger to the original transaction; and if 
he.cannot:undertake to meet the plaintifi’s 
prima facie ‘case arising from the recitals, 
fie’ cannot;. it seems to me,. insist on the 
plaintiff proving ‘something more than the 
recitals so as to make out the passing of the 
consideration specifically andnot by mere 
admissions, Tt may be in a particular case; 
if the plaintiff is in a position to ‘produce 
better evidence than mere recitals and 
‘deliberately abstains from doing so, such as 
in the caseofa merchant not filing his 
‘accounts’ or where it -appears that there 
must have been other votichers and they 
are not produced or some other suspicious 
circumstances appear that it is open to the 
Court to-say that it is not satisfied with the 
Presumption ‘arising from the recitals and 
‘to:require more from the plaintiff before it 
calls upon the defendant. to meet the 
plaintiff's case. But to say this is not to lay 
‘down any rule as to burden of proof. It is 
merely a question of weighing the evidence. 
‘It'seems to me thatin general by whichI 
‘mean where no other suspicious circums- 
‘tances appear theplaintiff by merely proving 
the execution of the document containing 
‘recitals must be taken to have made outa 
‘prima facie case and it is for the defendant 
‘to meet that case by adducing his evidence. 
"The fact that the defendant is a stranger to 
‘the original transaction cannot make his 
position better or the plaintifi’s position 


‘worse than where he sues the original. 


mortgagor. So far, I have discussed the 
matter on general principles and without 
reference to any cases. I will now. discuss 
“ the cases that have-been cited before us.: 

«The first decision cited before -us is 
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Brajeshware Peshakar v. ‘Budhanuddi-.(1)s | 
The matter came up on second appeal 
before Jackson and Macdonell, JJ. The 


. lower Appellate Court held that the passing. 


of the consideration was not-proved though 
the execution of the document had been: 
proved. The point raised in second appeal 
was that, unless there was some evidence 
for the defendant to rebut the case made out 
for the plaintiff, the plaintiff ought to get.a 
decree. Jackson, J., agreed with this con- 
tention but Macdonell; J., said that it was a 
second appeal and he could not. interfere. 
The matter came up before a third Judge— 
Garth, O. J.; who made certain observations 
to the effect that the weight of the recitals 
as against a stranger to the document must 
be taken to be less than the weight of the 
same recitals against the original executant, 
I regret I have to dissent from this proposi- 
tion. No doubt, the. result of that case can 
be justified if the lower Appellate Court had 
said that, apart from the recitals in the 
document there were other circumstances ` 
appearing in the plaintiffs case itself or ` 
other surrounding ‘circumstances which 
threw. so much suspicion that. without 
further evidence on the part of the plaintiff 
it was not prepared to accept his case or in 
other words it would not have called upon 
the defendant to meet the plaintiff’s case, If 
anything in that case rests’ upon some such 
consideration, I would agree with Macdonell, 
J., that it is a matter for non-interference in 
second appeal; but Jackson, J.'s judgment 
shows that there were no such circumstances 
and I would agree with Jackson, J . that in 
that case the second fappeal ought to have 
‘been allowed. Inany event, I am unable to 
agree with the Ohief Justice's observation 
that because the defendant is a stranger to 
the document the weight to be attached to 
the plaintifi’s evidence varies. The weight 
of certain evidence cannot vary because of 
the nature of the defendant but can only 
vary with reference to the. surroundin g 
circumstances. The recitals in a document 
may lose their weight on account of: other 
suspicious circumstances surrounding: the 
execution of the document coming outin 
the evidence; but where there are. no such 
suspicious circumstances I am unable to see 
‘how the weight can diminish because the 
‘defendant is a person other than the original - 
executant, though claiming under him. 
‘The next decision relied on is Bishes. 
war Dayal v. Harbans Sahay (2). So far as 
the bead-note in this case is concerned I do 
(1) 6 O. 268;7 O.LR6-- - - ° - < 
060, L. 3:659; 3 M-L. T, 38.. 
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not see any reason to dispute it. The defend- 
ant was a stranger and he denied all 


knowledge of the bond. The burden, there-, 


fore, was primarily on the plaintif. It was 
for him to make outa prima facie case. Whe- 
ther more was intended by the case does not 
appear from the judgment. If it was meant 
to.lay down in that case that positive proof 
of the passing of consideration must be 
given and that the proof of execution. is not 
enough to discharge the plaintiff's burden 
and to call upon the defendant to meet the 
case I cannot agree with it.. It is not clear 
that the case was intended to lay down any 
such rule, The words ‘the transaction was 
perfectly genuine and free from taint of 
fraud’ suggest not that the-plaintiff should 
prove a huge negative that he has toim- 
agine some fraud and show that there was 
no fraud, but that there was some circum- 
stance-in the case suggesting fraud or sus- 
picion of fraud and the plaintiff has to clear 
it up. But itis unnecessary for me to say 
more about that case, There again the 
matter came up on second appeal and the 
appeal was dismissed. Perhaps there was 
something in the lower Court's judgment, 
about fraud surrounding the execution of 
the document, The next case referred to is 
Saluk Singh v. Ajudhya Pershad (3). Here 
again I have no quarrel with the head-note. 
The burden certainly.lay on the plaintiff 
but it.seems to have been held that even if 
the plaintiff proved the execution of the 
document he had not proved the passing 
of consideration. The last sentence in the 
_judgment seems to. suggest that there was 
so much more which the plaintiff could 
have proved but he did not and that his not 
adducing such further evidence as was in 
his power must be taken to destroy any 
presumption arising from the recitals of the 
document. It may be that the decision is 
right on the facts. All that the Judges say 
is that the Court of first instance was quite 
right in primarily placing the onus of proof 
on the plaintiff and in holding that the 
onus was not shifted. The latter proposi- 
tion I do not take as a general rule of law 
that in every case of a stranger defendant 
the burden does not shift merely by proof of 
execution. I[f.it is merely-a statement on the 
facts-of:the case the case lays down nothing 
in favour of the appellant. The next case is 
Krishna KisorDe v. Nagendrabala Chaudhu- 
rani, (4).. This case certainly does not help 
the: appellant.. Both sides adduced such 
oen Gas. 121; 10 A. L. J. 108, - 
. (4) 66 Ind, Cas, 694;:25 C.W. Ne 942; 40. L J. 
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complete evidence as was in: their power 
and the Court was in a position to: 
adjudicate upon the truth and not upon a: 
In such cases it is: 
said that the onus of proof becomes im- 
material and no importance should be at- 
tached to the question of onus. I entirely 
agree with these remarks. In a case where: 
all the facts are proved by ample evidence 
and:the Court is in a position exactly to say 
what happened, no importance need be at- 
tached to the rule as regards burden of 
proof, Other cases‘occur where evidence is 
very meagre and the Court is not in a posi- 
tion to know definitely what happened. In 
such a case the casehaa to be decided with 
reference only to the technical rule as to 
burden of proof. Let us imagine a very 
elementary case. Suppose that beyond ex- 
hibiting the document both sides have ad- 
duced no further evidence. In such a case: 
if the burden is on the defendant he ought 
to fail, but ifitis on the plaintiff if he-has 
not discharged the burden by exhibiting. 
the document he ought to fail. In sucha 
case the rule as to burden of proof becomes 
of great importance and it is with reference 
to such a‘case-that my remarks apply. It 
is in such a case that I say in general that 
after exhibiting the document containing 
the recitals as to the passing of considera- 
tion the burden shifts to the defendant, It 
is only in certain special cases of suspicious 
circumstances that it may not so shift. 
Oertainly the decision in Krishna.Kisor. De 
v. Nagendrabala Chaudhurani (4) does not 
help the appellant. There is only one case 
from our Court cited for the appellant and 
this is Kumarappan Chettiar v. Narayanan 
Chettiar (ə). I regret to say that I am un- 
able to agree with the observations of 
Spencer, J., at page 456*, He seems to dis- 
sent from the decision in Babu v. Sita Ram 
(6)'on the ground that the peculiar position. 
of the stranger has not been carefully exa- 
mined, Nowa stranger who purchased a 
mortgagor's title, whether by .private pur- 
chase or in Oourt auction ought to know 
exactly the nature of the title. he has pur- 
chased and to say that such purchase was 
without notice seems to be incorrect. Want 
of notice in such acase can only be the 
result of sheer carelessness on the part of 
the purchaser which must amount at least 
t 4 It is very difficult to 
imagine a case of a transferee who does not 


* (5) 35 Ind. Cas. 455. a 
* (6) 25 Ind. Cas. 426; 36 A. 478; 12'A; L. J; 806. `' 
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stand inthe shoes of the transferor all 
against whom an admission of the trans- 
feror cannot be regarded asevidence, Far 
from dissenting from Babu, v. Sita sRam 
(6)I am inclined fully to agree with the 
observations?in that case. The observations 
of Kumaraswami Sastriar, J., at page 455* 
are more. carefully worded and it is not 
necessary for me to dissent from them as 
from Spencer, J.’s observations. There he 
says that, where a person claiming title to 
the property succeeds in showing that there 
is no debt, then the property cannot besold. 
This, of course, is perfectly right. In fact 
the whole judgment of Kumaraswami 
Bastriar, J., proceeds on the footing that 
the fictitious nature of the consideration was 
actually shown in that particular case and 
in such a case, unless it is intended to 
benefit the mortgagee which is a special 
case, the mortgagee cannot have a decree 
for sale. I agree with allthis. At page 
457* he agrees with Bisheswar Dayal v. 
Harbans Sahay (2). But on reading the rest 
of the paragraph it seems to me he is not 
laying down any rule as to burden of proof. 
He only says that want of consideration 
may be proved as part of other circumstan- 
ces going to show that the instrument is a 
colourable transaction and not intended to 
convey any interest to the ostensible pur- 
chaser or to confer any title on him. In fact 
there seems to be in that case very strong 
evidence to show that the document was 
ecolourable. Whether it came outas part 
of the plaintiff's case or whether the deferd- 
ant adduced such evidence I am not able 
‘to .say. The matter came up in second 
appeal and the crux of the appellant's con- 
tention seem to have been that even if there 
is no consideration proved he is entitled to 
a decree for sale. In my opinion this case 
does not help the appellant. Certainly I 
am inclined to dissent from Spencer, J.’s 
disapproval of Babu v. Sita Ram (6). 


< In my opinion the observation in Babu V, 
-Sita Ram (6) are unexceptionable and I 
agree with them. In Benoy Bhusan Roy v. 
Dhirendra Nath De (7) we have got the 
following observation : 

“The document was executed by his 
father, and contains a recital that the con- 
sideration had: been received by the execut- 
ant. The burden lies upon the executant 
or hisrepresentative to prove that the re- 
cital was untrue and to satisfy the Court 
how he became a pariy toa document which 

(7) 74 Ind. Oas. 178 at p. 181; 38 ©. L. 3.114; A. I. 
R, 1924 Cal. 415. | Fee 

*Pages of 35 Ind, Oas.—[Hd.]-- 1 a 
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contained an untrue recital of this descrip- 
tion. This burden has not been: discharged. 
On the other hand there is affirmative evi- 
dence on the part of the plaintiff to show ` 
that consideration was in fact paid.” 

1 entirely agree with these observations 
and seeing that Mukerjee,J., is a party to 
this case it seems ‘to me that what is 
sought to be implied in Biskeswar Dayal v. 
Harbans Sahay (2) was not really meant by 
it. It is true that this last case is a case of 
am heir; but I do not see how the case of an 
heir differs from that of a transferee. If 
any relaxation of the rule of law is to be 
made for the case of a purchaser on the 
ground that he is a stranger and he knew 
nothing on the initial facts surely the same 
thing ought to be done for an infant heir or 
even a major heir who knew nothing about 
the transaction. The truth is that s. 106 . 
of the Evidence Act cannot be -utilised to 
help persons who are representatives of 
other parties and who step into their 
shoes as Spencer, J., seems to suggest 
in Kumarappan Chettiar v. Narayanan 
Chettiar (5). In my opinion in the present 
case, after Ex. A has been proved: there are 
no suspicious circumstances compelling the 
Court not to shift the onus to the defend- 
ants. The defentante have proved noth- 
ing to rebut the presumption arising from 
the recitals in the bond. < 

The appeal fails and ought to be dis- 
missed with costs. 

Jackson, J.—l agree. 

V. N. V. Appeal dismissed. 





MADRAS HIGH COURT. 
Lerrers Patent APPEAL No. 12 oF 1925, 
January 21, 1929: 
Present:—Mr. Justice Venkatasubba 

‘Rao and Mr. Justice Reilly. . 
IMMANI SESHAYYA AND OTHERS 
! —APPELLANTS 
Versus 
DRONAMRAJU LAKSHMINARASA 
RAO PANTULU AND OTHERS 
—RESPONDANTS. | 
Transfer of Property Act (IV of 1882), s. 62 (2)— 
Lease or mortgage—Tesis—Cowle, meaning of—Mort- 
gagee in spossession—Period of mortgage fixed— 
Mortgagee -to pay certain amounts te mortgager— 
Omission to pay—Amount not so paid, whether . 
liable to be adjusted to ‘mortgage-debt—Morigage 
whether entitled to possession for full term men- 
tioned even after satisfaction of morigage-debt— Words 
“when such money is paid”. in's. 62 (a), effect of. 
- In ascertaining; -whether a transaction is a lease or: 


' mortgage, the intention of the parties must be looked - 


124 I. O. 1930 


into, and when once there isa debt with the security 
of land forits repayment, then the arrangement is a 
mortgage by whatever name it is called. [p. 284,col. 1.] 

A person advanced Rs. 2,200 to another in 1865 who 
agreed to pay an equal sum as interest thereon. The 
lender was put in possession of certain lands belong- 
ing to the borrower and as between the parties, the 
annual profits were estimated to be Rs. 240. The 
lender was required annually to pay Rs. 100 for the 
revenue and village expenses, appropriate Rs. 80 to- 
wards the mortgage-debt and pay the balance of 
Rs. 60 to the debtor. It was further provided that 
after the debt was thus discharged in 55 years, the 
creditor was to surrender possession of the land to the 
borrower; ifthe lender failed to pay Rs. 60, he was 
bound to relinquish a part of the Jand in proportion to 
that sum. Theright,titleand interest of the bor- 
rower inthe landsin question were sold in Court 
auction and the plaintiff became the purchaser. Since 
then, the annual payment of Rs. 60 was never made 
to him. The plaintiff thereupon fileda suit for re- 
demption in 1915: 

Held, (1) that the transaction was a mortgage, not 
a lease, the obvious intention of the deed being to 
treat the property as security for the amount advanc- 
ed together with interest upon it, the fixing of a 
term not being inconsistent with the transac- 
tion being a mortgage; [p. 284, col. 1 & 2.] 

(2) that sincathe sum of Rs. 60 a year was not 
paid to the borrower, it should be debitedagainst the 
mortgage-debt and the account taken accordingly; 
[p. 286. col, 2. 

(3) that although the mortgage-debt had become 
extinguished, the possegsion of the defendant could not 
be said to be wrongful till he refused to surrender 
the land after demand was made and the defendant was 
not accountable for mesne profits from the date on 
which the debt was wiped off. [ibid | 

Per Venkatasubba Rao, J.—The Court must look at the 
substance of the transaction and not be guided merely 
by the word which the parties choose to use, in des- 
cribing the instrument. The word ‘Cowle’ has a much 
wider signification than a lease and may mean ‘a con- 
tract’, or ‘an agreement’. [p.284, col.2.] 

Where a period is fixed as a material part of the 
contract, the mortgagor cannot be at liberty by any act 
of his own, to get rid of the stipulation, that is to say, 
he cannot, at his will, curtail the period, by tendering 
the money before the prescribed date, But where by 
agreement of parties a portion ofincome is excluded 
from the usufructfor a specific purpose, andif the 
purpose failed or the term is not carried out, the part 
excluded reverts without any further act or agreement 
and becomes usufruct and the mortgagee is then liable 
to apply it in reduction of the debt. [p. 285, col. 1 & 2. 

Per Reilly, J.—A mortgagee in possession, coul 
not be heard to say that although he had in his hands 
money belonging tothe mortgagor, which he had re- 
ceived in his capacity as mortgagee out of the income 
of the mortgaged property in his possession, he could 
not adjust that against the mortgage-debt but would 
hold it untilthe mortgagor sued him for itin some 
proceedings unconnected with the mortgage. Under 
s. 62 (a), Transfer of Property Act, when the mortgagee 


has paid himself the mortgage-debt out of the mort-. 


gaged property in his possession, he cannot maintain 
that the mortgage is still in force. [p. 287, col. 2 ] 
Letters Patent Appealagainst the judg- 
ment of Mr. Justice Devadoss, dated the 26th 
September, 1974, and passed in 8. A. No. 
1216 of 1921, and printed as 90.Ind. Qas. 
138, preferred to the High Oourt against the 
decree of the Court of the Additional Sub- 
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ordinate Judge, Ellore, in A, B. No. 255 
of 1920 (A. S. No, 271 of 1920, Sub-Court, 
Ellore), preferred against that of the 
Court of the Additional District Munsif, 
Tanuku, in O. 8. No. 294 of 1918. 

Messrs, G. Lakshmanna and M. Ap- 
palacharya, for the Appellant. 

Messrs. S. Varadachariar, P. Somasunda- 
ram and N. Rama Rao, for the Respondents. 

. JUDGMENT. 

Venkatasubba Rao, J.—This is a 
Letters Patent Appeal from the judgment 
of Mr. Justice Devadoss and raises an 
important question, in regard to the effect 
of a certain transaction, evidenced by two 
documents dated the 2nd May, 1865. The 
two deeds may be treated as practically 
one and the purport of the arrangement ' 
is shortly this. A sum of Rs. 2,200 is 
advanced to the borrower, who agrees to 
pay an equel sum as interest thereon. 
The lender is put in possession of certain 
land belonging to the borrower and as 
between the parties the annual profits are 
estimated to be Rs. 240, The lender is 
required annually to pay Rs. 100 forthe 
reyenue and village expenses, appropriate 
Rs. 80 towards the mortgage-debt and pay 
the balance of Rs. 60 to the debtor. It 
is further provided that afterthe debt is 
discharged in 55 years in the manner set 
forth, the creditor is to surrender posses- 
sion of the land tothe borrower. The only 
remaining material clause is, that if the 
lender fails to pay Rs, 60 he shall be 
bound te relinquish a part of the land 
in proportion to that sum. it is evident 
that the term was fixed as 55 years, be- 
cause atthe rate of Rs, 80 it would take 
that pericd to dischage the total sum of 
Rs. 4,400. The right, title and interest 
of the borrower in the lands in question 
were sold in Court-auction and the plaint- 
iff having become the purchaser, the sale 
in his favour was confirmed on the lst 
March, 1882. It isnot denied that since 
then, the annual payment of Rs. 60 was 
never made to him. I may observe that 
it is alleged on behalf of the defendant 
that notwithstanding the Oourt-sale the 
lender continued to pay Rs. 60 to the origin- 
al debtor. But this is not material, as it 
is admitted that the lender had notice of 
the-Oourt sale and the alleged payments may 
be, therefore, ignored. The plaintiff has 
treated the transaction asa mortgage and 
has filed the suit, from which this appeal 
arises, as one for redemption, The suit 
was filed in 1915. It was contended that 
it was premature asterm of 55 years would 
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expire only. in 1920, The. District Munsif 
in whose Oourt it was filed disposed of 
the suit in 1919. The appeal to the Sub- 
ordinate. Judge was decided in 1921. On 
the expiry of the term, that. is, in 1:20, 
the defendant gave up -possession of the 


land to the plaintiff. The question, there- 


fore,.whether the suit. was premature or 
not, is not of much importance, in so 
far asthe action relates to the possession 
of the -property. . eis 
The same point, however, arises in another 
form, when did the debt become discharg- 
ed? For-not only does the plaintiff contend, 
that this right to redeem accrued when 
. the debt was paid off, irrespective of the 
period fixed,. but he further urges that 
. the defendant became liable from that 
moment to account for the profits from 
the lands. He contends, in short, that the 
debt became discharged long before the 
expiry of 55 years, the period fixed. He 
maintains that the defendant, who, contrary 
' to the terms ofthe arrangement, retained 
in his hands the sum of Rs. 60 was bound 
to apply that sum in reduction of the mort- 
gage-debt. If that was done, the debt 
would, , of :course, have been discharged 
. long before 1920. The question to decide 
is, was the defendant so bouno? 
* The point to be first decided is, is the 
transaction a‘ lease or mortgage? For, on 


this will depend whether the plaintiff's- 


contention can prevail or not 
_ Ghose on Mortgages, Fifth Edition, Vol. 
l,.page 107: ; 
“ “The only . guiding rule that can be ex- 
‘tracted from the:cases on the subject is, 
that the intention of the parties must be 
looked into, and that when once you get 
_ a-debt with the security of land for its re- 
payment then the arrangement isa mortgage 
by whatever name it is called.” f 
_ Let us now examine the terms of this ar- 
rangement. The deed calls the advance 
a loan and provides for interest upon it. 
It refers.to the discharge of the debt and 
“prescribes a method by which it may be 
gradually paid off. The obvious intention 
of. thedeed is, to treat the property as 
security for theamount advanced together 
‘with interest. upon it. In the face of these 
provisions, can the sum advanced be re- 
garded as a premium or bonus paid for 
the use of the land? Generally, where a 


p ‘lessee pays premium to his lessor, the 


intention is not that it shall be re-payable. 
Every recital in the deed in question 
‘shows, that the parties intended that the 
money. was to be re-paid and that the 
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land was-to be treated as security: for. re-. 
payment. The fixing. ofa term. is .clearly., 
not inconsistent with the transaction being 
a mortgage. Mr Lakshmanna for the de- 
fence; relies on the fact that.the' deed is. 
described as a Oowle and. that the word- 
means a lease. Assuming that heis right: 
we must still look at the substance-of the ' 
transaction and not be guided merely by 


‘the-word, which the parties chose to use, in 


describing the instrument, But; as a matter 
of fact, the treatise. to which we have been 
referred shows, that the word ‘OCowle’ has. 
a much wider signification and may mean 
“contract” or “an agreement." There is 
then the further fact, that the deed. stipu-. 


lates that in the event. of the creditor fail- 


ing to pay Rs 60 the debtor may. insist. 
upon possession being given of a share 
of the land in proportion to that-sum. 
Isit. conceivable that if the parties in- 
tended the arrangemant to. be a. lease,. 
they would: have: provided that the lessee: 
was in a certain event-to-deliver up a part 
of the property. | i fe 

This leads me tothe main question in- 
the- appeal: In the case: of a mortgage 
with a period fixed, ` where: the mode- of: 
re-paymentis prescribed, can the debt never 
and in nocircumstances become, discharged, ' 
before the expiry of that period? Mr.. 
Lakshmanna has strongly contended’ that 
in such. a case, the clause fixing the term. 
is.an essential part of the contract and. - 
that. the mortgagor must wait’ till- the 
period comes to an end. Mr Varadachari, 
for the plaintiff, concedes thatin a case ‘of 
this. kind, it is not open to the mortgagor 
to redeem the-mortgage:before the. close:of 
the period by tendering the amount; But, 
what he strongly urges is this, notwith- 
standing the. period. if the mortgagee gets 
into hishands, from the usufruct of the prop- 
erty a sum of moaey belonging to the- mort- 
gagor; it is the bounden duty of the former 
to apply that sum in reduction of the mort- 
gage-debt. According. to Mr. Lakshman- . 
na, the true principle is, that the mortgagee- 
while remaining liable for the sums re- 
ceived. by him, is not bound to apply 
them indischarge of the mortgage-debt; 
in other words, taking the present case; 
the debt could be discharged only in-the 
manner provided in the deed and it could 
not be treated as paid off before the expiry 
of the full 55 years. The defendant's 
liability, Mr. Lakshmanna says, is merely ~ 
to separately account for the sums retained 
in his hands contrary to the. terms.. In my 
opinion, the sounder and the more equit, 
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able rule is that for which: Mr. Varadachari 
contends.: > 


Section 62 of the Transfer of Property Act 
runs thus: ; 


“In the case ofa usufructuary mortgage, 


the mortgagor has a right to: recover pos: 


session of the property, — 

(a) Where the mortgagee is authorised to 
pay himself the mortgage-money from the 
rents: and profits of the property, —when 
such money is paid; 

(b) Where the mortgagee is authorised to 
pay himeelf from such rents and profits, the 
interest of the principal money,—when the 
term (ifany) prescribed for the payment- 
of the mortgage-money has expired and the 
mortgagor paye or tenders to the mortgagee 
the principal money -or deposits it in Court 
as ‘hereinafter provided.” © - ` bod 

The present case is covered by cl. (a). 
The words used are “when such money is 
paid.” They mean in the context 
“when. such ‘money is paid from ‘the rents 
and profits.” The question to decide then 
is, when did the mortgage-money become 
paid off? The.clause in question does not say 
that a different rule is to be applied, when 


by the contract aterm of years is fixed. 


Oo the-contrary, it seems to embody the 
principle that in no case can the mortgagee 
retain possession, after the .debt itself 
is discharged from the usufruct. It is 
true that where a period is fixed as a 
material part of the contract, the mortgagor 
cannot be at liberty by any act of his own 
to get rid of the stipulation ; that is to say, 
he cannot at his will curtail the period by 
tendering the money before the prescribed 
date. Tne cases cited by Mr, Lakshmanna 
‘such as Sri Raja Setruchérla Kamabhadra 
‘Raju Bahadur v. Sri Raja Vairichela 
Surianararana Raju Bahadur (1) and Aga 
Mahammadaliy Beg v.  Chendragirt 
Venkatippayya, (2) decide no more than 
this. W-nat the law will prevent is if the 
mortgagor,- before the preszribed period, 
seeks -to dischargethe debt ina manner 
not contemplated by the contract, that 
_course he will not be permitted to adopt. 
But the question here arises in an entirely 
different form, 
Agreement of parties excluded from the 
usufruct for a specified purpose. If the 
purpose failed, or the 


part excluded reverted without any further 
act or agreement and became again profits. 
The mortgagee would’ then bé liable to 

(AM. 314; 4 Ind. Jur, 500. | > 
~(2) 48 Ind, Cas 379; 35 M, E. J, 287, +- -< 


| 
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A portion (Rs. 60) was by - 


term was not. 
carried out, what was the result? The. 
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apply it in reduction of the debt, Section 76 

(h) enacts that the mortgagee shall apply 
the usufruct, first in reduction of the in- 
terest and then of the principal, This, he 
is bound to do under the law ; so that, if a 
part of the profits initially. excluded was 
not applied as directed, it became usufruct 
as a matter of course and.without a special 
contract to “that effect. The proper way 
then of viewing the question, is: has the 
part excluded, in the events that have 
happened, re gained: its character. of rents 
and profits? If so, the mortgagee has 
no option but to appropriate it to the 
mortgage: debt, Jaijit Rat v- Govind 
Tiwari, (3) is a very instructive case on the 
point and gives effect to the principle as I 
have stated it. Brij Kumar Lal v. Majlis 
Sahat (4) also supports the view I have 
taken. Icannot follow Mr. Lakshmanna’s 
contention that s. 77 of the Transfer of 
Property Act supports him. In the first 
place, that section:refers to a case, where 
there isa contract that the receipts from 
the property shall be taken in lieu otin- 
terest and “defined portions of the prin- 
cipal.” I doubt if the: section: applies to 
the present case at all. Mr.-Lakshmanna 
‘says that out of the sum of: Rs. 80 mention- 
ed in the deed, we must. allocate Rs. 40 to 
the principal and Rs, 40 to the interest. 
Granting we do so, how does that satisfy 


. the term regarding “defined portions of the 


principal?” The relation is not constant ; 
the ratios 40: 2,000°and 40: 1,960 and 
40:80 are not the same. In other words, 
the principal gets gradually reduced:where- 
as Rs. 40 is a constant figure. But assum- 
ing that this is not a sound objection, how 
does s.77 avail the defendant? All that 
it enacts is, that the rule of appropriation 
mentioned in £. 76 (A) shall not, in certain 
cases, hold good: I am, therefore, of the 
opinion that the plaintiff's contention must 
prevail, namely, that the sum of Rè 60 
should be debited against the mortgage- 
debt and the account taken accordingly. 
‘It is obvious that in that event, the debt 
became wiped out long before 1920, that is, 
before the expiry ofthe period fixed. - . 
That this-is the correct principle will 
:become apparent, if an analogous case be 
considered. Let us suppose that the revenue 
‘on this land had been remitted by the 
-zemindar and the sum representing that 
revenue had annually been left in the 
hands of the defendant. Oan it be success- 
fully ‘maintained that it is-not.4 part of the 
(3) 6 A. 305; A. W. N. (1884) 92, 
^: (4) 34nd, Oar 899, ae 
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usufruct, which the mortgagee, was bound 
‘to adjust, against the mortgage debt? 
Clearly not. The same principle applies to 
the facts of the case. | 
. Next, does the existence of the special 
clause, namely, that if the mortgagee fails 
to pay Rs. 60, he shall be bound to relin- 
quish a proportionate part of the land, 
make any difference? In my opinion, it 
does not. The mortgagor was given an 
option and it was open to him not to avail 
himself of that term. Had the plaintiff 
elected to take advantage of this clause, he 
would have obtained possession of a part 
of the land and no further. question would 
arise, Similarly, it wasopen tothe mort- 
gagor to have sued for thesum of Rs. 60 and 
the defendant could not in that event have 
pleaded that he applied the sum to reduce 
the mortgage-debt. . This, however, did not 
happen in this case and the mortgagor not 
shaving exercised his option in that way, it 
is open to him now, to ask that the same 
shall be. adjusted against the mortgage- 
debt. ; 
Lastly, in regard to this part of the case, 
Mr. Lakshmanna contended that what the 
plaintiff purchased at the Oourt-auction did 
not include. the mortgagor’s right to the 
‘annual payment of Rs. 60. This isan un- 
.founded contention and does not require 
serious notice. : eats 
I now turn to a contention, relating’ to 
the revenue. It was urged for the plaintiff, 
that the mortgagee failed to pay the beriz 
or revenue for.9 years, from Faslis 1295 to 
1303 and that that amount allocated in the 
deed for that purpose, should also be cal- 
culated against the mortgage- debt, This is 
-a question of fact ; but neither the District 
.Munsif, nor the Subordinate Judge 
has given a finding the point. 
- Under s. 103 y 
Procedure, we have ourselves examin- 
‘ed the evidence and findit difficult to 
- uphold the contention of the plaintiff. He 
-alleges that the zemindar sued him as the 
defendant made default, that three suits 
were filed, that one was dismissed, two were 
decreed and that he thereupon paid the 
sums mentioned in the two decrees. Not 
only -has he failed to produce the decrees, 
‘utitis admitted that they were passed, for 
"much larger amounts than. the revenue pay- 
able for the lands in question. He asks us 
to assume without evidence, first, that the 
defendant made default and secondly, that 
the suits filed were in respect of the cist, 
which the latter was bound : to pay. We 
cannot, on the material before us,. record a 
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finding in. bis favour. There wasnot a 
single demand, made on the defendant for 
the return of the money. Ifthe plaintiff 
paid what the defendant was bound to pay, 
why did he not senda demand for the 
amount from Fasli 1303 (1893) to 1915, the 
date of the suit? We must hold that the 
plaintiff hasnot made out this part of the 
case. Then remains the question, on what 
footing is the account to be rendered by 
the defendant? I have heldthat he was 
bound to adjust thesum of Rs. 60 retained 
in his hands from 1883, against the mort- . 
gage-debt. In finding out when the -mort- 
gage-debt became discharged, interest shall 
be calculated on each sum of Rs. 60 as it 
became payable at 2 per cent, per annum 
(that is slightly in .excess of the contract 
rate, namely, 19-11 per cent.). After the 
mortgage debt is, on this calculation, found 


_ to be fully paid off, the defendant shall be 


liable annually for Rs, 140 (Rs. 240 less ` 
Rs. 100 payable for revenue etc.) with 6 
per cent. per annum to the year 1913. In 
the last mentioned year, the plaintiff called 
on the defendant torender an account; and 
from then, to the date of the delivery of 
possession (1920 or 1921), the defendant is 
liable to account, on the basisof the actual, 
profits received and not estimated rent, 
with 6 per cent. perannum, Theseare my 
directions in regard to the takingof ac- 
counts. In this connection, I may observe 
that Mr. Varadachariar has contended that 
from the very date the debt has become 
paid off, he is entitled to hold the defend 
ant accountable for actual profits received. 
I do not agree with this contention Al- 
though the mortgage-debt has become ex- 
tinguished, the possession of the defendant . 
cannot be said to be wrongful, till he 
refused to surrender the land after demand 
What has actually happened 
was not what at the outset was in the con- 
templation of the parties ; but so long as the © 
defendant's possession is not wrongful, I 
fail tosee why the parties should not be 
held to be bound by the terms of the, con- 
tract. The arrangement, as I have held, 
is a mortgage and not a lease; but it doee 
not followfrom that, thatthe defendant is 
liable to pay during the prescribed period 
_of 55 years, more than the estimated profits 
of theland, Ifwas hinted inthe course of 
the argument that if an account was taken, 
-on the basis of actual profits, the figure 
might amount to some tens of thousands of 
I do not think that eitherin law 
or in equity that can be the measure of the - 
defendant's jiability, when it is borne, in 
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mind that his act wasnot wrongful. It 
must be further remembered that the 
original arrangement involves that the mort- 
gagee shall get no higher interest than 1'911 
per cent. per annum, an absurdly low 
rate, Having regard to all the circum- 
stances, the most just andi proper order 
seems to be what I have made. 

The decree we pass is a preliminary 
decree. 
the final decree, in the light of the observa- 
tions and directions contained in this 
judgment. 

Each party shall bear his costs of this 
Letters Patent Appeal. 

Reilly, J.—We have heard very long 
arguments in this case ; but itappears to 
me that the main question for decisionis a 
comparatively simple one. The terms of 
the documents, Exs. A and B, have been 
explained in the judgment, just delivered 
by my learned brother. If is not disputed 
that the Rs. 60a year, which the defendants 
hadto pay tothe mortgagor, has not been 
paid to the plaintiff, since he purchased the 
mortgagor's interest in Court auction. Since 
this litigation started, : possession has been 
given by the defendantstotheplaintiffand we 
are toldthat that was donein 1921, The main 
question before us, therefore, is whether the 
Rs. 60a year, which the defendants and 
their predecessor had to pay to the original 
mortgagor, should be adjusted as it fell due 
against the mortgage-debt, or .must be 
recovered from the defendants by the 
plaintiff, otherwise than in connection with 
the mortgage transactions. 

Those transactions have been diecussed 
during the main part of the argument 
before us, asif they were mortgages and I 
will deal with them first on that footing, 
The two mortgages represented by Exs. 
A and B may be conveniently treated as one 
and the plaintiff be referred toas the mort- 
gagor. I thinkit will be useful to look at 
the matter, inthe firet instance, as if there 
were no term of years mentioned in the 
mortgage documents, as if there was 
nothing said about 55 years, or about 
possession being surrendered at theend of 
the year Ananda or the year Siddharit, 
The transaction would then be an usufruc- 
tuary mortgage for Rs. 4,400, which 
was to be paid off by Rs. 80a year, out 
of the usufruct, being applied to the 
reduction of that amount of Rs. 4,400 
which represented both the principal and the 
interest and Rs 60 out ofthe usufruct was to 
be paid by the mortgagee to the mortgagor 
for his own purposes, If that were 
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the agreement into which the parties 
entered and fromthe -year 1862 the Rs. 60 


.was not paid to the mortgagor, what would 


be the position? Mr. Lakshmanna for tke con- 
testing defendants maintains that, although 
the mortgagee in those circumstances might 
have kept the Rs, 60 in his own hands, in- 
stead of paying it over to the mortgagor, if 
the mortgagor wanted to recover the Rs. 60 
for any year, he must do so quite apart 
from the mortgage transaction. But on 
what principle could a mortgagee in pos- 
session be heard to say that he had in his 
hands money belonging to the mortgagor, 


‘which he had received in his capacity as 


mortgagee, out of the income of the mort- 
gaged property in his possession, but that 
he refused to adjust that against the mort- 
gage-debt and that he would hold it, until 
the mortgagor sued him for it, in some 
proceedings unconnected with the mort- 
gage. I do not think it is necessary in this 
connection to drag in the idea that in those 
circumstances the mortgagee would be a 
trustee for the mortgagor, in respect of the 
mortgagor's money, which he kept in his 
hands, though, no doubt, he would be so. 
It is enough, I think, to remember that 
the essence of a mortgage transaction is 
that the mortgage is security for the mort- 
gage-debt. When the mortgagee has 
obtained payment of his debt,. the security 
is done with; there is no purpose left in it. 
Let us suppose that we reach a stage where 
the mortgage-debt except Rs. 480 has been 
paid off by the application of Rs. 80 a year 
out of the income and at the same time, 
by his failure to pay the Rs. 60 a, year to 
the mortgagor the mortgagee has Rs. 480 out 
of the income from the mortgaged property 
in his hands, It appears-to me almost 
absurd to suggest that in such circum- 
stances the mortgagee could say “the mort- 
gage-debt still remains to the extent of 
Rs. 480. Ihave got the mortgagor's money 
to that amount in my hands; but I intend to 
keep that entirely separate.’ It has been 
suggested that the mortgagee could do that 
because he could have got the Rs. 60 a year 
in his hands, not in accordance with the 
terms of the contract between the parties, 
but in violation of the terms. Surely, we 
cannot allow a party to plead his own 
wrong in that way. In my opinion, it is 
clear on principle that when the mortgagee 
has paid himself the mortgage debt out of 
the mortgaged property in his possession, 
he cannot maintain that the mortgage is 
stillin force. That principle is recognised 
in s. 62 of the Transfer of Property 
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Act; © and “it” was’ enforced 
Rai. v. Gobind Tiwari (8). That case is 
interesting, because it ‘enforced the prin- 
ciple in circumstances somewhat more 
marked than those of the present case. In 
that case, the income of the property was to 
. be applied by the mortgagee to the pay- 
ment of: the interest on the mortgage-debt, 
except a certain amount which he was: to 
pay every year for the mortgagor’s pur- 
poses. ` The principal of the mortgage-debi 
wasito be paid by the mortgagor only in 
. one lump: sum. : The mortgagee failed to 
apply the part to the income,.which he 
was bound under the contract to have 
applied to the mortgagor's ‘purposes, and 
the Court held, that that-part of the income, 
which was the mortgagor's money and which 
the mortgagee had kept in his hands, 
-instead..of: applying to -the mortgagor's 
purposes, must be adjusted against the 
principal of the mortgage-debt, even though 
according to the contract the principal 
could .only be paid off in one lump sum. 
Ifthe proper principle is that the mort- 
gagor'’s money, which the mortgagee retain- 
ed in this hands in that way, must ‘be 
applied to reduce the. mortgage-debt, even 
. in such a case as that, much more must it 
be so:applied in a case where there is no 
` stipulation that the principal can be’ paid 
only in only lump sum, but it is to be paid 
out of fhe. income of the -mortgaged prop- 
erty.- The decision - in Jaijit Rai v. 
Gobind Tiwari (3) has never been over- 
ruied, nor has dissent ever been expressed 
from it.: : 
c *Now does the fact that in this case a 
erm of 55 years is mentioned make any 
difference in the application of this- prin- 
ciple? Weare not concerned in this case 
with any question of redemption, because 
in this transaction the mortgagor could 
` never redeem by paying the balance of the 
mortgage-debt to the mortgagee; his right 
was only to recover possession when the 
-mortgage-debt was satisfied; for myself, 
doubt whether in these documents, 
Exs. A and B, any term of years, in the 
strict sense, was really intended. I doubt 
whether the meaning is more than that the 
Rs. 4,400 was to be paid off, out of the 
income of the property at the rate of Rs, 80 
a year and so would be cleared off in 
65 years ending with Siddharti. But even 
if the mention of the term of 55 years 
ending with. Siddhartt means more than 
that, how does it really affect the mort- 
gagee’s position in the circumstances that 
‘have arisen? If the amount: of-the: morts 
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gagor’s money, which the mortgagee retain = 
ed in his hands, has to be adjusted - against 
the mortgage-debt, then at a time long be- 
fore the expiry of the 55 years ‘the mort- 
gage-debt must have been satisfied. ‘From 
that time, until the end of the 55 years’ in. 
what capacity. would the mortgagee claim to 
remain in possession ? Obviously, not as. 


a mortgagee to whom any part of the mort- 


gage debt was still due. I think the result - 
of that is, that if this transaction is a mort- 
gage and nothing else, the Rs. 60 must 
clearly be adjusted as it fell due against the 
mortgage-debt, until it was discharged and 
that the plaintiff must be held to have been. 
entitled to recover -posssession from. -the 
date on ‘which the: debt was so dischargéd.’ 

There appears to me to be only two ways 
in which the defendants could modify or 
get out of that result. If it. were permissi- 
ble, -as it ,is :not permissible, for 
them to ` represeùt ` that, although 
the parties entered in the .documents 
Rs. 4,400 as the amount of the principal and 
interest and agreed that that should be paid 
off by taking Rs. 80 out of the income of 
the property, which they took for purposes 
of the transaction at a conventional and 
fixed sum of Rs, 240a year, they really knew 
that the income of the property would be 
much more than that, as indeed it is admit- 
ted before us, as it has turned out tö be, 
and that they intended that the: total of the 
mortgage-debt, principal and ` interést 
should ‘be'more than Rs, 4,400, then ‘they. 
might be able to say that, even ‘when the 
Rs. 60 had been adjusted; as I have sug- 
gested, there would still be more due to 
them and that the debt had not really been 
discharged. But itis obviously not per- 
missible for them to say, in the ‘face ofthe 
documents, that the real transaction was for 
some larger amount than Rs.. 4,400, that 
though the real principal and interest to- 
gether were something more than Rs..4,400; 
that would only include interest atthe com: 
paratively low rate of 2 per cent. If they 
cannot say that, then the only other way, in 
which they can avoid the result indicated; 
is by showing that this transaction was or 
included a lsase. It cannot be contended 
and Mr. Lakshmanna has not seriously. con- 
tended that the transaction did not include 
a mortgage. The very language of -thé 
documents precludes any such contention: 
But Mr. Lakshmanna has contended . that 
here we have a mortgage, which partakes of 
the nature of a lease. For myeelf,I think 
that in this country that form of language 
is-only likely to lead to confusion, We can 
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have a ‘transaction which | is a inortgage and 
“ have a transaction which. isa lease::: we can 
' ‘have -8 -tranáāction- which -is'.a - mortgage 
and also.a_lease,* asin the case of a Malabar 
_Kanom. .But I donot think, that in this 
country. there i is any: real =profit, or -use in 
, -Bpeakin g of a mortgage: as partaking of the. 


~ nature’ ofa léase, as if we could have a mort- 


7. wlos 
-fór a lease, ‘but-may-be used forother transac- 

. tions.. 
out that i in ‘the early part of Hx. A, there-is 
“mention of the rent of the property as being 
- Re. 240 a-year. 


-zgage with a. tinge of flavour of a: lease in it. 
. What we have .to. find _ out:is, whether the 
“transaction included a lease: Mr.. Laksh- 
“manna ‘has drawn attention, tothe: fact-that ` 
‘in Ex! A the ‘dogument i is described as a: Co- 
“Gowle™is a.word:which may. be used 


Mr. Lakshmanna has also’ pointed 


-But nothing. can: .be. got 


as from: that, ‘because thatis only.a statement 


ud. 


“vious that that Rs.60 also was not rent. 


“would be able 


“showing “the ‘income which the mortgagor 
| was. getting when he was in possession. 


If we are. to find that this transaction in- 
cludes a lease, we must ask “where is the ` 
rent’? Ordinarily, there will be rent either 
paid in advance as a premium -or reserved 
to be paid periodically. - Now the Rs; 4,400 


_ cannot. possibly, be represented to be a pre- 


mium, because it is described as a debt to 
be re-paid.. ‘Then, apart from that, the only - 


: amount . which’ could be represented to be. 
‘rentis the Rs. 


60 a year to be paid to the 
mortgagor. - That is not described as rent, 


“and, when we rémember : the provision that, 
“if the. Rs: 60 a year is not-paid to the mort- 
` ‘gagor, he may recover one-fourth of the pro- 


:perty and keep it in his possession, it is ob- 
If it 
were,, we should get the curious result 


“that the lessor might recover one-fourth 


of the property from the lessee, if the 

rent. was not paid and then the. lessee 
‘to keep the. whole. of 
‘the remaining three-fourths in. his 
possession, without any rent being due from 
him. I think it is quite clear that this trans- 
action does not include.alease.: I may re- 


- mark that, even ifit were definitely called 
- a lease, that would not be .conclusive in the 
- ‘matter, as isshown.by Brij Kumari Lal v. 


Majlis ‘Sahai (4) and other cases, which deal 


“with what are called Zur-i. peshgi leases in 
e Bengal. i 


Mr. Lakihiganns has also laid stress. up- ; 
on the special provision, by which the mort- 


: gagor could recover a quarter of the pro- 


perty, if the sum of Rs. 60 is not paid to 


him in any year ; and.he: has contended-in 


one part of his argument that that was the 


only remedy which the mortgagor had, ii. 


an 
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the Ral..60 was not paid. I think itis quite 
clear that that provision . only gave. the 
mortgagor an option to recover a. quarter 
of thel property if: he. wished. : That. did 
not affect the position. and liability of -the 
mortgagee in: respect of the Rs. 60, if he. 
did not pay it to the mortgagor . and the 
mortgagor did not choose ‘to : exercise that 
option 

So far, I have referred only. to ‘the Rs, 60 
a year which had to be paid to the mortga- 
gor. -Under Ex. A, the mortgagor-had also 
to pay, Rs. 95. a year as kattubadi to the 
zemindar. . It is represented for the plaint- 
iff that} for several years more than 20 years 
ago the mortgagee did not pay. that to. the 
zemindar and that.he himself was forced 
by decrees of Court to pay itfor 6 years. 

- That amount of kattubadi which he had. to 
pay he wishes also to set off by. adjustment 
against the mortgage-debt. . It is clear. that. 
the mortgagor is not concerned with any 
kattubadi not paid by the mortgagee to the 
zemindar, unless he himself was forced to 
pay it, or is, still liable to pay it. He is 
certainly not still liablé to.pay anything to 
the zemindar on that account for the years 
mentioned and if he wishes to recover by 
- adjustment against the mortgage-debt: any 
kattubadi paid by himself, he must prove 
that he had to pay it. ‘He has not troubled 
to produce the decrees under which he. says 
. he was forced to pay kattubadi for 6 year’s; 

- and the only evidence which -he has pro- 
duced, Ex. È series, though it ‘shows that 
he had to pay certain amounts under de- 
crees larger. than the amount of the kaitu- 
badi in the years concerned, does not show 
that it was the kuttubadi on this land, 
with which we are concerned, that he had 
then to pay. I agree that he has not made 
out his case that he had to pay kattubadi to 
the zemindar on this land. 

.Lagree that-Rs. 60 a year from the date 
of the plaintiff's purchase shouldbe adjust- l 
ed against the mortgage-debt with interest 
at-2 per cent. per annum, as proposed by 
my learned brother. - On the- question how 
the account between the parties should be 
taken after the mortgage-debt -is-found to 
have been discharged:in that way, Lam not 
prepared to dissent from the view ‘that it 
is only Rs. 240 a year minus- the kattubadé 
„and: the village payment (making ’ ‘Re; 100.8 
“year in all), which should be credited to the 
plaintiff at-6 per.cent.:per. annum, until ‘the 
-date -when -he démanded:-possession. Mr. 
' Varadaċhariàr. has contended t that. ‘from the 
date’ when the mortgage-debt y Was, ‘dischar; 
ed, the mortgagor is entitled to the full 1 Pr Ey 
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fits of the property, (minus, of course, the: 
kattubadi and the village payments) on the’ 


ground that, when the mortgage debt was 
cleared off, the mortgage transaction had 
come to an end. As Ihave said, in one 
sense, it is quite clear that the mortgage 


transaction had come to an ane at that. 


point of time. But it cannot be | aid that 
_ the relation between the mortgagor and the 


mortgagee had entirely ended with/that dis- _ 


charge, or that the mortgage transaction 
left no result behind it. Certainly; as there 
was no demand from the plaintiff for re- 
covery of possession until 1913, it cannot 
be said that the mortgagee’s possession 
from the date of discharge ito 1913 
was wrongful -or that it was: adverse 
. to the mortgagor. And it is only 
in his position as mortgagor that the plaint- 
. iff bas the longer period of 60 years, under 
the Law of Limitation to recover possession. 


I think we can properly say that, as the- 2] 


mortgagee’s possession originated in the 
mortgage and remained in a sense that of a 
mortgagee, until there was a demand for 
recovery. from the mortgagor, the conven- 
tional income, which the parties had agreed 
‘between themselves should remain in force 
as the income of the property to save them 
the trouble of accounting, should be con- 
sidered to remain in force until there was ade- 
mandfor recovery. Afterthat date, of course, 
. the plaintiff is entitled to recover the full 
profits of the property until the date on 


which possession was given, I agree, there- | 


fore, in all respects with the order pro- 
posed by my learned brother. 
T.N. Y. Case sent-down, 


R 
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A decreefor possession of immoveable properties 
which directs that the mesne profits will be,deter- 
mined bya separate enquiry.in execution proceed- 
ings is'one which by necessary implication awards 
mesne profits and, therefore, an effective decree cap- ` 
able of execution. [p. 291, col. 1.] : 

Where the Court fails to conformto the.provi- 
sions of O. XX,r. 12, Civil Procedure Code, such 
defect isnot one of inherent incompetency, but one 
merely of erroneous exercise of jurisdiction. [ibid 

Ganga :-Prasad Dutt v, Hemangini Debi (2), not fol- 
lowed. i 

An application for an enquiry into mesne 
profits should be made in the suit itself and not by 
means of an execution petition, but, where no question ` 
of limitation arises, the execution petition may be 
ey asan application in the suit itself. [p. 291, 
col. 2, 

A decree, when it awards mesne profits without 
qualifying words, must be construed to have granted 
past as wellassubsequent profits. [p. 293, col. 1.]. 

Dhurm Narain Singh v. Bundhoo Ram (6) and 
Fakharuddin Mohammad Ahsan v. Oficial Trustee of 
Bengal (4), relied on. 

In a prayer for past mesne profits it is open to the 
Court under O. XX, r. 12, Civil Procedure .Code, 
to award past and future mesne profits. [p, 293, col.. 


Appeal and Memorandum of Objections 
preferred against an order of the Oourt of 
the Subordinate Judge, Vizagapatam, 
dated, 13th October, 1927, in E. P. No.36 of 
1927, in O. 8. No, 28 of 1919. 


Messrs. T. Rangachari and V. Govinda- 
Rajachart, for the Appellants, 

Messrs.G. Lakshmanna, Y. Suryanarayana 
and B.V. samanarasu, for the Respondents, ` 


JUDGMENT. 

Venkatasubba Rao, J.—The point 
arises in execution. Is the plaintiff entitled 
to mesne. profits under the decree? The 
learned Subordinate Judge has upheld the ; 
plaintiff's claim and the correctness of his 
order is called in question in this appeal. 

A few facts may be. stated. The plaintiff 
who was a minor at the date of the suit 
claimed her deceased husband’s properties 
from the defendants, who were alleged to 
have been in unlawful possession. Her 
husband died in 19.3 and the suit was filed | 
in 1919, Judgment was delivered for the 
plaintiff on the 10th February, 1922, direct- 
ing delivery of possession of certain-im- 
moveable properties. The judgment con- 
tains afurther direction which is now mate- 
rial. It rung thus: 

_. * The mesne profits will be determined by 
a separate inquiry in execution proceed- 
ings.” a KA, 

re appeal, A. S. No; 220 of 1922, was 
taken to the High Court and in 1425 the 
judgment of the trial Ocurt was confirmed 
subject to aslight modification, which I need 


` not notice, 
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The plaintiff applied to the lower Court 
‘on 6th April, 1927, by way of execution: of 
the decree, for mesne profits past and future’; 
in other words, she filed an execution peti- 
tion claiming those profits. The learned 


- Subordinate Judge, as I have said.-has > | : 
‘relates to the form of the proceeding. They 


made an order, dated: 13th October, 1927, in 
her favour. The appellants attack that 
order on five distinct grounds and I shall 
proceed to deal with each of them. ~ 
_Itis first contended that there is no effec- 
tive decrée in respect of mesne profits cap- 
able of execution but the direction to which 
I have referred awards profits by necessary 
implication. The order directing enquiry 
into mesne profits necessarily involves an 
award of those profits; for, why should 
there be an enquiry unless the profits were 
assumed to have been awarded? The decree 
must be construed ina reasonable sense and 
as Mr. Lakshmanna for the lst respodent 
points out, should a different view be taken 
the direction in the decree would be entirely 
futile. Thisisa result that every Oourt 
must avoid, if possible. | 
It is next contendedthat under the Code 
of Civil Procedure'it was in excess of the 
Court's powers to: direct an enquiry into 
profits in-execution proceedings. On this 
point, the present Oode, departing from 
the previous one, -clearly lays dewn that 
-mesne profits should be awarded by the 
decree itself, implying, that the enquiry 
should not be postponed to the stage of exe- 
cution. But unfortunately, Oourts in the 
Mofussil frequently frame their decrees, as 
if the old Procedure Code is still .in force 
in this respect and this repeatedly leads “to 
‘trouble. While deploring this practice, 
we must still ask ourselves, is it a question 
of complete want of competency, or, of 
erroneous exercise of jurisdiction? The 
distinction between absence of jurisdiction 
and irregular exercise of jurisdiction has 
been frequently pointed out. If the Court 
fails to conform tothe provisions of O. XX, 
r. 12 it is impossible to hold that the defect 
isone of inherent incompetency. I agree 
with Lakshmibai Anant v, Ravji Bhikaji (1), 
and hold that if a Court passes an order in 
contravention of that provision, itis not a 
nullity owing to a total want of jurisdiction. 
-That the Court is competent to award mesne 
profits cannot be doubted, but in exercising 
that undoubted jurisdiction it adopts a 
wrong procedure. Thus, it is a case of 
mere irregular exercise of jurisdiction ; and 
from this it follows that the executing Court 


(1) 118 Ind. Cas, 700; 31 Bom, L. R. 400; A.L R. 


4929 Bom, 217; Ind, Rul, (1929) Bom, 476, 
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cannot go behind the decree to which it, is 
-bound to give effect in execution; If Gan- 


‘ga Prasad Dutt v. Hemangini Debi (2) takes 
-a different view (which I:idoubt), 
‘fully dissent from it. 


I respect- ' 
The third-objectioù of- the appellants 


contend that, notwithstanding the error in 


-the decree, the application for an enquiry 


into mesne profits should have been made 
in the suit itself, As the- plaintiff filed 
instead, an execution petition, it is: urged 
that it is incompetent. This contention 
receives support from Mantina- Ramachand- 
ra Raju v. Mantipragada Bujanga Baha- 
dur Garu (3). But as on the ,facts of this 
case no further point is involved suchas 
limitation, itis clearly open to the Oourt to 
allow a mistake of this kind to : be repaired 
and'treat the petition as an application in 


the suit, This isthe view of the learned 


Subordinate Judge and I unhesitatingly ac- 
cept it. Moreover, as he points out, when the 
parties came to Court on a previous occasion 
the defendants objected thatthe plaintiff 
‘should seek relief by filing an execution’ peti- 


‘tion; Apart from the inconsistency involved 


‘in their position, I am satisfied that the pre- 
sent contention must be rejected. 
The fourth -objection, namely, that the 


‘ application is barred by res judicata, is 


equally untenable. The facts that bear on 
‘this point may be briefly stated. There was 
a previous petition filed by the plaintiff for 
an enquiry into mesne profits and for’ the 
passing of a final decree E. A. No. 1120 of 
1926). Thisis precisely what is contem- 
plated by O. XX, r. 12, of the present Code, 
Such a. petition pre-supposes that the re- 
quest is made in the suit itself and not in 
execution. But the decree having followed 
the old Code, the plaintiff's application, 
though, as I have said, must be deemed to 
have been made in the suit, was wrongly de- 
scribed as onein execution ; that is, it was 
calledan “E.A.” (execution application), 
To this, objection was taken by the judg- 
ment-debtors, namely, that the heading: 
should have been not “ B. A.” but “ B, P.” 
Rule 3 o f the Oivil Rules of Practice says 
thus: 

(1) Execution petition means a petition. 
to the Court for the execution of any decree 
or order. : 

(2) Execution application means an ap- 
plication to the Court made in a pending 
execution petition. i 


(3) 79 Ind. Oas, 635;46 M. L.J. 46; 19 L, W, 697 
x 
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The form adpoted by the plaintiff is that 
prescribed by r. 149 which deals with exe- 
-cution applications, The chief feature, on 
the other hand, of an execution petition, as 
-is well-known, isthe tabular form referred 
to in O. XXI, r. 11; Civil Procedure Code. 
The objection that was urged, as- I have 
pointed out, was that the heading should 
have been “E.'P.” and not “E. A.” An 
objection-more plausible might have been 
‘taken, namely, that the plaintiff's request 
conformed to the present Code, whereas the 
decree was framed under the repealed pro- 
vision. But it must be noted that this 
seemingly valid objection was not the one 
taken. But the objection raised was upheld 
by the Court and the following order, dated 
22nd March, 1927, was-made: 
“As admitted by the decree-holder's Vakil 
an E. Pis necessary and this petition is 
not maintainable. The petition isrejected.” 
“The. above order becomes intelligible 
when itis remembered that “ E. P.” is used 
in it, as distinguished from ‘“ E. A.” Every 
one. concerned missed: the substance of the 
thing and it is now said that this order 
operates as res judicata. The previous order 
decided nothing . beyond stating what the 
form of the petition was to be. As I 


have pointed out in dealing with objection - 


No. 3. the order itself was misconceived, for 
what the plaintiff was competent to file was 
not an E. P. but a petition in the suit iteelf, 
Be that as it may, I fail to see how the pre- 
vious order can possibly bar the present ap- 
plication. There was no decision in any 
sense on the merits and in such circum- 
stances, as held in the case already referred 

- to Mantina Ramachandra Raju v. Manti- 

` pragada Bujanga Bahadur Garu (8), the rule 
of res judicata cannot apply. 


” The fifth objection of the appellants now - 


remains to.be dealt with. Mr. Rangacbari 
on their behalf contends that ‘in any event 
the plaintiff cannot, under the decree as it 
stands, obtain mesne profits subsequent to 
the suit. There is some force in what Mr. 
Lakshmanna suggests that this objection is 
a Clear after-thought: for, certain previous 
proceedings show thatthe defendants equ- 
ally with the plaintiff understood the de- 
‘cree as granting both past and future profits. 
But still the question is what is the true 


construction of that decree? In the plaint, | 


the claim. was confined to past mesne profits 
and the reliéf was valued with reference to 
auch profits only. The lower Court refers 
inter alta to the fact, that the plaint, con- 


tains a prayer in general terms, “that. the - 


Court máy grant such other relief as it 
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deems fit and reasonable.” On this cir- 
cumstance I do not propose to rely. The 
decree, however, relates to mesne profits 
generally, The question is, what is the 
rule applicable to the construction of such 
a decree? } mS 

The leading case on the point is the 
decision of the Privy Council in Fakharud- 


‘din Mohammad Ahsan v. Official Trustee of 


Bengal (4), In clear and unequivocal terms 
their Lordships declare: ; 

“That possession with wasilat (mesne 
profits) means wasilat up to the time of pos- 
session being delivered.” 

The reasoning adopted is this. Whether 
the plaint contains or not a claim to future 
profits, the power to grant them vests in 
the Court. -Subsequent profits as the 
very term implies are profits accruing sub- 
sequent to the institution -of the suit. 
There is no cause of action as regards such 
Profits at the time of the ‘filing of the 
plaint. It is by virtue of a special pro- 
vision that such profits can be claimed 
or ‘awarded. (See Bhupendra Kumar 
Chakravarty v. Purna Chandra Bose (5).j 
This is an exception to the general rule 
that the relief granted is confined to rights 
accruing before the date of the suit. The 
Legislature -has expressly enabled the 
Courts to grant such relief with the bene- 
ficent object of preventing unnecessary 
litigation. Therefore, the -Oourt must, 
while passing the decree (unless a contrary 
intention is manifest, be deemed to. have 
exercised, its powers to the full, for other- 
wise, its decree fails to give effect to what 
is plainly the intention of the Legislature, 
Their Lordships observe: x 

“Wasilat, by law, is demandable up to 
the time of possession; snd the question 
is, whether the Court intended to give to 
the plaintiff that amount of wasilat to 
which he was undoubtedly entitled by 
law in this action, or whether they intend- 
ed to cut his claim for wasilat into two, 
and to giva him in this suit so much 
only as sccrued up to the time of the 
commencement of the suit, and to leave 
him to bring a separate suit for the rest. 
According to that interpretation, they could - 
not have intended to give him wasilat up 
to the time of the decision, which was 
three or four years after the commence-- 
ment of the suit. It ‘appears to their 
Lordships that the more reasonable con- 

(4) 8 I. A. 197; 8 C. 178; 4 Shome L. R. 202; 10 0. L 
R. 176; 4-Sar. P: O. J. 270 (P. Gye. es 
~ (5) 8 Ind. Cas. 34; 43 0; 650 “at -p.- 655; 13 Or Lf 
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struction of. the, document—which un- 
doubtedly might have been clearer—is, that 


the Oourt, with a view to carrying ‘out - 


the object of the Legislature, namely, 
the prevention of unnecessary litigation 
and multiplication of suits, intended in 
this suit to give, with possession, that 
wasilat which was by law claimable. up 
to the time of possession.” 

Their Lordships next cite two cases and 
to one of them I shall refer. In 
Dhurm Narain Singh v. Bundhoo Ram (6), 
in the plaint, mesne profits were claimed 
only to the date of the institution of- the 
suit, The decree passed was “one for-pos- 
session of land with wasilat.” ` The question 
arose in execution, just. asin the present 
case, isthe plaintiff entitled to subsequent 
mesne profits? Jacks, J., with whom 
Markby, J., concurred, states the law thus:— 

“ When the Court: in its decree ordered 
that the plaintiff should receive. mesne 
profits, I think it must be held to have 


meant that he should receive such-mesne . 


profits down to the date ofthe delivery of 
possession.” 


In short, the. decree, - when it ‘awards 


mesne profits- without qualifying. words, © 
must be construed to have granted pasi. 
as well as subsequent profits. The case: 


relied on by Mr. Rangachari, Sadasiva. 
Pillai v. Ramalinga. Pillai (T) does not 
militate against this view, for, what. it lays 
down is, that if future profits are not award- 
ed by the decree, the Oourt cannot grant 
them in execution. This is not a. cage 


bearing on the construction of the decrees., 


relating to mesne profits. As a matter 
of fact, this was one of the cases relied 
on for.the appellant in the courseof the 
argument in the 


Trustee of Bengal (4). Their Lordships ex- 


plain that case by observing that there the. 
decree, was silent on the subject of wasilat . 
and it could not, therefore, be added in the. 
(See:page 207*),. 


course of the. execution. 
That ruling. throws no. light on. the con- 
struction of the i 
“possession with wasilat,” which, upon a 


reasonable. construction, means ‘“‘wasilat:up:. 
to the time of possession -being deliver- . 


ed.” Mr. Rangachari has been at. pains to, 
distinguish this case, Fakharuddin Moham- 


mad Ahsan v. Official Trustee of. Bengal (A); . 
on the ground that the decree was con-. 


(6).12 W.R. 75. ; 
(7) 2 I. A. 219; 24 W. R. 193: 15 B.L. R. 383; 3 Sar.. 
P.O. J. 519; 3 Suth. P. O. J. 190 (P. O0). | 
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decree | which - says, - 
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strued with referenceito the particular plaint . 
before the Court. In that case, as in: this, 
mesne profits- were claimed only: up to the 
date of thesuit. Similarly, there, as here, in 
valuing the relief, only past- profita were 
taken into consideration. But the suit was - 
described as brought to obtain possession of .. 
the Zamindari- “and the - mesné profits: 
thereof,” that is, mesne profitas generally. 
Their Lordships in the earlier. part of- 
their judgment observe that the plaint- 
is capable of being construed as. contain- 
ing a comprehensive -claim for : mesne - 
profits. Their Lordships recognise that 
this is too slender a ground for resting. 
their judgment on and they, therefore, begin 
their discussion on the subject, with the. 
significant words. “But be that as-:it- may.”. 
(See page 206*). The view I am taking. 
receives support from Promada. Nath Roy: 
v.. Secretary of State for India(8), especially 
the-judgment of Ouming, J. in that case. 
[For the learned Judge's observations on: 
this point see A.I, R, 1927 Oal. 182° at 
pages. 183. and 184. The report: in- 53 
al. 992. does not contain the relevant: . 
passages.| — ; 
Mr. Rangachari-next contends.that. unless 
there is an. express prayer for subsequent 
profits, they cannot he awarded under O. XX; 
r..12by.the decree. He. argues. that: this 


“ result follows from the wording,of the pre- 


sent section, which, it is-said,.. is. different, 
from that, of the repealed provisions.. T 
cannot: accede to this. ‘contention. Such. 
difference as exists in the language is due 
solely to the fact that the subject-matter of 
two sections in. the previous Oode (ss. 211 
and 212 of the Oode of 1882 and ss. 196 and . 
197 of the Oode of 185¥) was condensed 
into the.limits of one section in the. present. 
Code. Moreover, even as a matter of strict 
construction, a suit for past mesne profits is 
surely a suit for mesne profits (under O. XX, 
r..12); for the words “mesne. profits’: in- 
clude past profits. Iam, therefore, clearly 
of the opinion that the lower.Oourt’s. con- 
clusion is right. oe ae Bocce 
The result is that the appeal.is: dismiss- 


-ed with costs and the Memorandum. .of 


Objections is also dismissed but-I make’ no 
order as to costs. < ; 
Madhavan. Nair, J.—This appeal 
arises out of execution proceedings; The 
decree-holder-respondent instituted O. 8. . 
No. 28 of 1929.in the Sub-Oourt, Vizaga- 


Reet Oal. 182. 





8) 99 Ind, Gas. 4285. 53 O. 992; 31 O. W. N. 112; A. 1. 
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patam,- for possession of properties with 
mesne profits. In the plaint—see para. 3 (h) 
—she claimed specifically . past profits 
from 1914 to 1919. The, plaint. was silent 
regarding future mesne profits.. In the 
schedule relating to the valuation of the 
suit for purposes of Court-fee and juris- 
diction the amount of past profite for the 
years 1914 to 1918 was included as‘one of 
the items.: The Subordinate Judge passed 
- a-decree in the plaintiff's favour. The 
relevant portion of the decree is as follows: 

“This Court doth order and decree that 
the plaintiff do. recover possession of the 
suit properties described in schedules Aand 
B except items Nos. 9,14, 16 and 19 of the 
plaint A schedule hereto attached sahs 
It is further ordered that the mesne profits 
be determined-by a separate enquiry in exe- 
cution proceedings.” . = 
, On appeal (A. B. No. 220 of 1922) this 
' degree was affirmed with a slight -modi- 
fication by the High Court on 3lst July, 
1925. . It was found thatthe plaintiff was 
entitled-to recover a portion of item No. 16 
also. The judgment of the High Court 
referring to this modification is as follows: - 

“The decree of the lower Oourt- will, 
therefore, be amended by reading {or ‘Item 


No. 16; ‘the portion of item No. 16 covered’ 


by Ex. 19." The lower Court directed 
“that mesne profits should be determined 
separately ‘in execution. - As regards this 


No. .16 it will be for consideration when: 


mesne profits are’ determined whether the 
plaintif- should be given -mesne profits 
trom this date or from the date of the decree 
or. from any other date, seeing that she 
neglected - fo make this application 
earlier,” 
` The application out of which this appeal 
arises was made ‘by the decree-holder for 
the ascertainment of past and future 
mesne profits. The lower Court ‘passed: 
an order in her favour. In appeal Mr. 
` Rangachari contends ‘that the respondent 
is not entitled to claim.any amount by 
way of mesne profits as no decree for profits, 
either past.or future, has been passed in her 
favour and that if there is such a decree, it 
gives: her only, past and not future mesne 
profits. He also contends that the entire 
. Claim is barred by res judieata and that this 
petition is not maintainable. -- -- 

Before I deal with these~-conténtions 
and ‘the respondent's reply to them, I shail 
disposé of one ofthe subsidiary conten- 
tions of the respondent which is a very 
dimple one and which is based’ upon the- 
‘construction of the High -Court’s decree, 
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This contention -is that the High Court's 
decree, which is the one sought to be exe- 
cuted, makes special provision with regard 
to future mesne profits. This contention is 
based on the observations made by the 
learned Judges regarding mesne profits ‘so 
far as it relates to item No. 16 with reference 
to which the decree was slightly modified. 
These observations, even if they are made 
applicable to all the decreed items of prop- 
erty, as has. been wrongly. done: by the 
amended. decree, while, asa matter ‘of fact, 
they refer only to item No. 16, do not, in 
my opinion award any mesne profits to the 
decree-holder which have not been award- 
ed by the original decree. The learned 
Judges do not decide the question whether 
the decree-holder is entitled to get future 
mesne profits, but they simply state: when 
the mesne profits are determined it will be 
a question for consideration whether the 
plaintiff would be entitled to future mesne 
profits.. That leaves the matter exactly 
where it was according to the terms of 
the decree passed by the Subordinate 
Judge; and which they confirm by their 
judgment: so far as it:relates to the 
present question. In discussing the point 
whether the decree-holder- is . entitled 
to the past. and future mesne. profits 
claimed - by her I shall, therefore, confine 
my attention to the terms of the original 
decree, as it has,- with regard to mesne 
profits, not been amended by the decree 
passed by the High Court. 

Now, coming to the main argument, the 
appellant’s first - contention, as I have 
already observed, isthat no decree has 
been passed by- the lower Oourt for 
profits, either past or future, His argu- . 
ment is two-fold: firstly, that there are 
no words containing any direction. -or 
order in the decree. awarding : mesne 
profits, and secondly, that even if there be 
any such direction it is contained in-a por- 
tion of the decree which the Oourt had no 
jurisdiction to pass.and which must, there- 
fore, be treated as of no effect whatever. 
The decree says: 

“It is further ordered that mesne profits 


. be determined by a separate ‘enquiry in 


+ 


execution ` proceedings.’ 

“I ib was not the intention of the Court 
to award mesne: profits by this direction, I | 
cannot see the necessity for directing any ` 
enquiry asregards mesne profits at all. In 
my opinion, it must be presumed from this 
provision that the Court intended to award 
mesné profits to the decreezholder.. Though 
there are-no-express-words awarding mesne 
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profita to the decree-holder, to make the 
decree consistent with itself, we must hold 
that the Court intended to -award mesne 
profits and that the decree-holder is entitled 
to claim them if there are no other objec- 
tions in her way for doing so. 

The next argument is that even if we 
read animplied direction awarding mesne 
profits in this portion of the decree, it can- 
not be given any effect as the Subordinate 
Judge has no jurisdiction to make a decree 
directing the determination of mesne profits 
in execution proceedings. This argument 
has been occasioned by the fact that the 
Subordinate Judge has, in making the pro- 
vision for mesne profits, followed the proce- 
durelaid down in the old Code of Civil 
Procedure. Underthe old Code, ss. 211 and 
212, mesne profits were assessed in the 
execution department; while under the 
terms of O. XX,r. 12 of the present Code 
mesne profits are assessed by an enquiry 
in the suit itself, and when they are deter- 
mined a final decree will be passed in res- 
pect of them, Though the Subordinate 
Judg’s order is not in conformity with the 
provisions of O, XX, r. 12 of the present 
Code, it cannot be said that for that reason 
that portion of the decree directing an en- 
quiry into the mesne profits is absolutely 
null and void. In support of this part of 
his argument Mr. Rangachari relies upon the 
following observations of Fletcher, J. in 
Ganga Prasad Dutt v. Hemangini Debi (2); 

“It was in excess of the powers of the 
Court to suggest that mesne profits would 
be ascertained in any manner other than 
that prescribed by the law, The method 
in which mesne profits are ascertained 
under the present Civil Procedure Oode is 
not by an enquiry in execution but by an 
application in the suit itself.” ; 

ff by this observation it is meant that 
decretal orders passed by Judges, no doubt 
erroneously under the present Code, direct- 
ing an enquiry into mesne profits in the 
execution department, are to be treated as 
absolutely null and void, I respectfully 
differ from the opinion ofthe learned Judge, 
The present Code, no doubt, does not justify 
the order passed by the lower Court, but it 
does not follow that the order is, therefore, 
necessarily void. In my opinion the order 
of the Subordinate Judge in this respect, 
though irregular, is not without jurisdic- 


tion and,therefore, can be given effect to. - 


This view is supported by tbe recent deci- 
sion in Lakshmibai Anant v. Ravji Bhikajt 
(1). In that case also the Subordinate Judge 
_ fnstesd of passing an order under O. XX, 
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r. 12, ordered the mesne profits to be deter- 
mined in execution. The learned: Judges 
held that the decree though irregular was 
binding between the parties. They ob- 
serve: i f 

“In the present case we do'not-think 
that there was any want of jurisdiction in 
the Court passing an order in contravention 
of O. XX, r. 12, but that it was merely an 
erroneous or irregular exercise of jurisdic- 
tion.” i 

In this view, which I am prepared to 
accept, I mast hold that in the present case 
the Subordinate Judge has passed an exe- 
cutable decree as regards mesne profits in 
favour of the respondent. 

The next question is whether this decree 
awards to the decree-holder only past mesne 
profits as contended for by Mr Rangachari 
or future. mesne profits as well, as con- 
tended for by Mr. Lakshmanna. The ques- 
tion is not quite free from difficulty, but 


cater giving my best consideration to it I 


have come tothe conclusion that-the re- 
spondent's plea should be upheld. It is true 
that the plaintiff inher plaint did not ask 
for future mesne profits. In para. 3, as 
already pointed out, she asked for mesne 
profits forthe years 1914 to 1919 and the 
valuation in the schedule specified this 
amount alone as one of the items for com- 


“puting the Court-fee. Our attention has 


been specially drawn to these aspects of the 
claim to show that the order of the learned 


“ Judge should not be construed as giving a 


relief to the plaintiff which she did not 
ask for in her plaint. We are asked to say 
in view of the pleadings that the mesne 
profits with respect to which an enquiry has 
been ordered should be confined to the past 
mesne profits alone for which the , demand 
was made in the plaint. - This contention, 
however plausible, cannot be accepted in 


_view of the decision of the Privy Oouncil in 


Fakharuddin Mahammad Ahsan v. Oficial 
Trustee of Bengal (4) which is the main case 
relied on by the respondent. In that case 
‘the plaintiff was declared entitled to posses- 
sion of the land mentioned in the kabin- 


. nama, with wasilat from the commencement 
. of Srabun 1267; the wasilat-to be ascertained 


by local enquiry.” 

‘Though, no doubt, the plaint was open to 
the construction that the plaintiff intended 
to claim future mesne profits as well, their 
Lordships of the Privy Oouncil make it clear 
by their observations that they were pre- 
pared to uphold theorder awarding future 
mesne profits exclusively on considerations 
oflaw which may be applied generally to 
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- Bll enges, Their. Lordships after expressing 
thé opinion that thé plaint ‘is at all events ` 
open to the construction that the plaintiff 
intended to claim wasilat up to the time of, 
delivery of possession, although, for the 
purpose of valuation only, so much was 


valued as was then due, proceed to state as. 


followa:— `>, l 

“But, be that as it may, (the italics are 
mine) they are of opinion that’under' 8. 196 
of Act VIII of 1859 it was in the power of 
the Courtif it thought fit to make a decree 
which should give the plaintif. wasilat up 
to the date of obtaining possession,” ~ ` 

Then, after quoting s. 196 of the Code of 
1859, their Lordships state: . 

“Wasiiat, by law, is demandable up to 
the time of possession; and: the question is, 


whether the Court intended to give to: the ` 


plaintiff that amount of wasilat to which he 
was undoutedly entitled by law in this ac- 
tion, or whether they intended ‘to cut his 
claim for wasilat into two, and to give him 
in this suit so much only as accrued up to 
the time of the commencement of the suit, 
and to leave-him to bring a separate suit for 
the rest. According to that interpretation 
they could not have intended to give him 
wasilat up to the time of the decision, which 


was three or four years after the commence- ~ 


ment of the suit. Itappearsto their Lord- 
ships that the morereasonableconstructionof _ 
this document—which undoubtedly might 
have been clearer,—is, that the Gourt,with a 
view to carrying out the object ofthe Legis- 
lature, namely, the prevention of unneces- 
sety litigation and multiplication of suits, 
intended in this suit to give, with posses- 
sion, ‘that wasilat which was by law claim- 
able up to the time of possession.” | 


Their Lordships close the discussion by 
saying that this view was supported by two 
cases reported in Dhurm Narain Singh v. 
Bundhoo Ram (6) and Bunsee Singh v. 
Mirza Nazuf Ali Beg (9), If we apply the 
test laid down in this judgment to the 


present case, I think it must be held that as . 


the plaintiff is entitled under the present 
law also to claim mesne profits up to the 
time of possession, the more reasonable 
construction of the decree should be that 
the Court, in awarding her mesne profits, | 
intended to award her such profits as are 
claimable up to the time of possession. It 
is contended that their Lordships of the 
Privy Council awarded future mesne profits 
because the plaint was open to that con- 

(9) 22. W, R. 328. me 
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struction, But the expression, “Be that as 
it may” occurring in their Lordships’ judg- 
ment expressed above, having regard -to the 
‘contests, clearly shows that the judgment is 
based upon the law that as mesne profits 
‘are claimable upto the time of delivery of 
possession the decree should be construed. 
as giving the plaintiff -future mesne profits 
though he has not asked for it. Jn thiscon~ ` 
‘nection itmay be noted thatin one ofthetwo 
cases referred to by their Lordships, namely, . 
‘Dhurm Narain Singh v. Bundhoo Ram (6) - 
the plaint, as will appear -from the judg- 
‘ment, was not open to the construction that . 
future mesne profits were claimed init. In ` 
that case the decree was one for possession 
of land with wasilat (mesne profits), The 
decree-holder applied for possession and for 


‘wasilat from the period of dispossession 


down to the time of delivery of possession. 
The judgment-debtor complained that “the 
plaintiff was not entitled under the decree - 
to anything more than wasilat down to the ` 
‘date of the institution of the suit as stated 
in the plaint (the italics are mine)—see the 


‘judgment of Jackson, J. This complaint 
was overruled and wasilat, having regard to™: 


s. 196 of the Civil Procedure Oode of 1859, - 
was awarded up to the delivery of posses- ` 
sion. Justice Jackson stated thus: . i 


“When the Court in its decree orders that 
the plaintiff should receive mesne profite I 
think it must be held to have meant that he . 
should receive such mesne profits down. to |. 
the date of delivery of possession." 


In passing, I may note that having regard 
to the point under discussion the case before 
usis almost identical with the case in 
Dhurm Narain Singh v. Bundhoo Ram (6). - 
The decision of the Privy Council, as 
explained above, was followed in Promode ` 
Nath Roy v. Secretary of State for India - - 
(8). Inthatcasethe terms of the decree were 
“the plaintifs willbe declared entitled to` 
a five-annas share of the disputed property - 
and they do get possession of the same, the 
amount of mesne profits to be ascertained in : 


execution”, and. though it was urged . 
that the plaintiffs did not claim 
“to recover future mesne profits in ‘ 
their plaint, the learned Judge held: - 


that they were entitled to future mesne 
profits also, It will appear from the judg- : 
ment of Ouming, J., (more fully reported in -` 
99 I. 0. 429) with which Page, J., concurred 
that “future mesne profits” were awarded on 

a construction of the decree on the principles ‘ 
indicated in - Fakharuddin Mohammad. 


Ahsan v. Official Trustee of ‘Bengal (4) 
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though in the course of the judgment 
reference ismadé to the fact that at the: 
commencement of the plaint in the suit 
it was stated to be a suit for, declara- 
tion of title and for recovery of posses- 
sion of immoveable property and mesne 
profite.. The contention that, the decree- 
holder should not be given future mesne 
profits because in the plaint he has asked 
only for past mesne profits and has not 
included any claim for future mesne profits 
should not be allowed to prevail because 
mesne profits. antecedent to the suit -and 
meshe profits pendente Tite stand on very `. 
different: grounds. As observed by Mooker- 
jee, J., in Bhupendra Kumar Chakravarty. y. 
Purna Chandra’ Bose (5) at page 655*: ` 
“ Ag regards the ‘latter, there is no cause-: 
of action at the-time of the commencement 
of .the. suit, and, it, is only. by. means of | 
atatutory provisions framed with the obvious ; 
purpose of shortening litigation, that they. - 
can be ‘awarded ‘in the suit even though’ 
they accrued subsequent to. the. institution ` 
ofthe suit. The mesne ‘profits antecedent 
to the suit have, on the: other hand, accrued’: 
beforé the commencement’ of the suit, and., 
altiiough, therefore; the amount may not. be 
stated with absolute certainty, the amount ; 
can, be. mentioned ‘with ‘some approach. to. 
approximation.”: - ee a 
From this it will follow thatthe plaintiff, 
should not. be punished for ‘not incl ading in” 
his plaint a cause of action- which had not.. 
arisen at the time of the suit and so itis 
wisely provided“ by . statutory provision. 
“ with the obvious purpose of ‘shortening ~ 
litigation " that the future _ mesne- profits | 
may be awarded in the suit though they 
were not asked for in the plaint, A decree, 
though framed generally for mesne profits, 
should, therefore, be. reasonably construed | 
asawarding future mesne profits as well if 
there is. nothing. in the decree standing in 
the way of such a construction. The deeree- ` 
holder should, therefore; be given future 
mesne.. profits, as mesne profits. are de- 
mandable up to the time of execution unless, . 
as I have already pointed out the decree 
clearly indicates that future mesne profits © 
have not been awarded to the. decree-holder. 
Mr. Rangachari contends ‘that the use of 
the’ definite article " the” before “‘ mesne. 
profits ” appearing in that part of the 
decree directing enquiry into mesne profits - 
shows. clearly that the enquiry is to beas 
regards the mesne profits that were asked 
for, that is, “the past mesne profits,” and, 
nothing more. This argument,is objection-. 
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able as it} Jays an unnecessary emphasis on 
the word .“ the" and runs ‘counter to the” 
principle of construction that I have said. 
should be adopted. It is further contended - 
that the (Privy Council decision should not - 
be applied to this case because. under. O. ' 
XX, r. 12; of the present. Code, future mesne ; 
profits ate not claimable in law in a suit 
for “past mesne profits.”. If: ia conceded : 
that in a suit for “past. mesne. profits”. 
under ss. 211 and 21% of the old Oode, future - 
mesne profits may be awarded. The pro- 
visions in the old Code relating to mesne. 
profits have been recast and they are now. 


` contained in O. XX, r.. 12,-and s, 2, el. 


(12). The words “mesne profits” in 0; XX, 
r. 12 will include past profits. The language 
used in the rule does not endorse the view 
suggested by the appellant and no authority. 
has been cited by the learned Advocate-in. 
support of his proposition. I must, there- 
fore, hold on the authority of the Privy" 
Council decision in Fakharuddin Moham- ` 
mad Ahsan v. Oficial Trustee of Bengal (4): 
that the lower Court was right in allowing 
execution of- the decree for future mesne: 
profits as well, This conclusion is not 


. opposed to the decision in Sadasiva Pilla v.. 


Ramalinga Pillai (7) for the. decree. in that : 
case (see-page 226*, para. 1) was “silent ast 
to the mesne profits which has accrued. 
since the institution of the suit,” whereas in- 
the present case the decree refers to mesne- 


profits generally. 


The next argument advanced for the , 
appellant is that the present ‘application. 
ia barred by res judicata. on account of the. 


order passed in E. A. No. 1120 of 1926.. 


: That was an application filed by.the decree-. 


holder for the determination of mesne and - 
subsequent profits in respect of the suit 
properties from the defendants and to.pass.. 
a decree accordingly. The application. WAS. 
dismissed by the following order: ee 
“As admitted by the decree holder's Vakil, 
an execution petition is necessary and the. 
petition isnot maintainable. The petition.. 
is rejected with costs.” : 


It is argued theat the present. application. 
asking for the same relief is, therefore, - 
barred by this order. There was a good . 
deal of discussion at the Bar as regards - 
the distinction between an E. P.: (execution | 


| petition) and an E. A. {execution applica- 


tion)—see rr. 3 and 149 of: ‘the Civil Rules 
of Practice for the distinction—and what - 
was really. meant-by the admission . of--the 


_deeree-holder’s Vakil in the prior petition 
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that “an E. P.” is necessary and the peti- 
tion is not maintainable, In the view that 
I take of the appellant's argument jit is not 
necessary to discuss this question agl think 
the plea of res judicata should not be allow- 
ed to prevail inasmuch as the prior applica- 
tion was not disposed of by the Oourt on 
the merits [see Mantina Ramachandra Raju 
v. Mantipragada Bujanga Bahadur Garu (3)] 
as is obvious from the order itself. 

. One more argument advanced on behalf 
. of the appellants remains to be noticed and 
that is, thatthe present application- headed 
“ Bxecution Petition,” that is, an E, P. 
should not have been accepted by the Court, 
as Courts have no jurisdiction to entertain 
what are termed “execution applications” 
for ascertainment of mesne profits under O. 
XX. r. 12 [see Mantina Ramachandra Raju 
v, Mautipragada Bujanga Bahadur Garu (3)]. 
.I must say that the argument comes with 
very bad grace from the appellant for it was 
on the objection raised by him that the 
decree-holder consented to file the “execution 
` petition ” [see the order in E A. No, 1120 of 
1926 quoted above]. However that may be, 
the present petition though headed “ execu- 
tion petition” is obviously, having regard 
to its contents, an application in the suit 
itself for the determination of past and 


future profits as réquired under O. XX, r. 12. 


of the Gode of Civil ‘Procedure. Asregards 
the form of the application, therefore, there 
can be no objection. No other bar to the 
entertainmment of the application has been 
pleaded-in connection with this argument. 
I think the lower Oourt was right in 
treating the application as an application in 
the suit for the ascertainment of mesne 
. profits. 


' Mr: Lakshmanna on behalf of the decree- ` 


- holder relied on the conduct of the parties 
as shown by certain proceedings in Oourt 
and also on the order. passed by the High 
Gourt’ for stay of the execution of the 
lower Court's decree pending the appeal 
and the papers connected therewith to show 
in what manner the decree, so far as the 
question of.mesne profits was concerned, 
was interpreted by the parties. I do not 
think that these considerations are really 
relevant for the disposal of this appeal. 
_ . : Inthe result I agree that the appeal should 
be dismissed with costs. . 
__ The. Memorandum of Objections is also 
dismissed but without costs. 
LVN., V. Appeal dismissed., 


KUNNI TE BRARI V, KONBIPAKSI. 


124 I, 0, 1980 


MADRAS HIGH COURT. 
APPEAL AGAINST Onper No. 288 oF 1927. 
September 13, 1929. 
Present:—Mr. Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair. 
HALEKOTE KUNHI KALANDA 
BEARI—DEFENDANT—APPELLANT 


versus 


KUNHIPAKKI alias SULEMAN 

AND 0THRRS— PETITIONEHS— REBPON DENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, rr.8, 
4—Mortgage decree~-Death of judgment-debtor—Two 
of three legal representatives already on record—Third 
not brought on record—Sale, whether void—Objection 
in execution proceedings, competency of. 

Where ina suit ona mortgage, after the preli- 
minary decree was passed, one of the judgment- 
debtors died but two ofhis three legal representa- 
tives were already on record andno application to 
bring on record any legal representative was made, 
and a final decree was passed and asale ultimately 
made, on anapplication by the non-impleaded legal 
representative who was a minor, to set aside the sale as 
being void : 

Held, Per Venkatasubba Rao, J:— | 

(1) that the decree was not void and no- question of 
abatement arose; [p. 300, col 2.] 

(2) that the estate was sufficiently represented by 
the adult legal representatives on record and the 
sale was, therefore, binding and not liable ‘to beset 
aside. [p. 301, col. 1.) 

Khiarajmal v. Daim (2), Kadir Mohideen Marak- 
kayar v. Muthukrishna Ayyar (3), Dip Narain Rat v. 
Lachhman Upadhiya (4) and Ramasawmi Chettiar v. 
Oppilamani Chetti (5), relied on. 

Per Madhavan Nair, J.—The final decree was not 
nulland void.as the judgment-debtor had died only 
after the passing of the preliminary decree and the 
minor was not, therefore, entitled to raise the objection 
jn execution proceedings. [p. 301, col.1.] 


Appeal against an order of the District 
Court of South Kanara, dated the 15th Janu- 
ary, 1927,and made in Appeal Suit No, 442 
of 1925, preferred against that of the 
Court of the District Munsif, Kasargad, 
in R. E. A. No. 192 of 1925, in R. E. A. 
No. 482 of 1924, in O. 8. No. 439 
of 1921. 


Mr. B. Sitarama Rao, for the Appellant. 
Mr. P. Govinda Menon, for the Respond- 
ents. s ' 


JUDGMENT. 


-Venkatasubba Rao, J.—The ques- 
tion we have to decide arises in execution - 
of a decree passed in a suit brought to 
enforce a mortgage. The first three defend- 
ants in that suit were father, mother and 
son, respectively. The 4th defendant is 


‘the wife ofthe 3rd. The 2nd defendant, 


the mother, died before the passing of the 
preliminary decree. The 5th and the 6th 


: defendants, her daughters,. were added as 


her legal representatives, the 3rd defend- 
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on the record, I may mention, though it 
is not necessary for the purpose of this 
case, that the Sth defendant died and her 
children were brought in her place on the 
record. It wasafter these changes in re- 
gard to parties that the preliminary decree 
came to be passed.’ Subsequent to the 
passing of that decree, the 3rd.defendant 
died. His legal representatives were his 
father, the Ist defendant, his widow the 
4th defendant and his infant son, who 
now intervenes in execution and impeaches 
certain proceedings as being void. On the 
death of the 3rd defendant no application 
was made to bring his legal representa- 
tives on the record. They were three in 
number as I have just shown. Two of 
them who were adults were already on the 
record. The third, whose name was omitted 
to be added was an infant. What happen- 
ed, however, was, that without the 3rd 
. defendant's legal representatives -being 


formally brought on the record, the final. 


decree in the case was passed. In execution 
of this decree, a certain sale was held. 
The 3rd defendant's infant son, to whom 
I have already referred, now applies that 
the sale may be.set aside on the ground 
that it is null and void. 

The first question that arises is, what 
` is the effect of the omission to bring form- 

ally the representatives of the 3rd defend- 
ant on the record? What the result 
would have been if such omission had 
occurred before the passing ofthe prelimi- 
nary decree, it is unnecessary to enquire, 
although I very much doubt, when the 
representatives . happen already to be on 
the record, whether O, XXII, r. 4 applies 
and the suit abates as against the deceased 
party, on the ground that they were not 
formally added as such representatives. 
Here, it was after the passing of the pre- 
liminary decree, that the 3rd defendant 
died; to such a case, it has been held that 
the provisions relating to abatement do 
not apply. The principle is thus stated 
in the judgment of the Full Bench in 
V. Perumal Pillai v. Perumal Chetty (1): 

“The right of action . |. . is determin- 
ed by a preliminary decree because the 


final decree is only by way of working out. 


in detail the principles laid down and 
determined in the preliminary decree.” 

- Thecase is then analogous to a party being 
absent on the record at the stage of execu- 


. (1) 112 Ind, Cas. 116; 51 M. 701; 55 .M.:L. J; 253;. 


(1928) M. W. N. 434; 28 L, W. 164; A, I. R? 1928 Mad. 
914 (P.O), ; Ki, NS : 


= KUNHI KALANDA BHARI V, m PAKET, 
ant, her son, another heir, being already - 


| facts 


299 
tion. A good deal of argument was directed. 
at the Bar to the point, what are the powers 
of an exe uting Oourt to call the decree in 
question, first, when it is wholly null and 
void, end! secondly, when it is merely void- 
able? Mr. Sitarama Rao contends that 
in neither case can the executing Court 
decide questionsrelating to the executability 
of the decree, He-next urges, that although 
he may concede without admitting, that 
the executing Court may refuse to give 
effect to wholly void decrees, in the-case 
of other decrees, its duty is merely to 
execute them as they stand. The decrees 
before us is clearly nota nullity; and in 
the present case it is unnecessary to express 
any opinion on the vexed question regard- 
ing the powers of an executing Court. 

The question in this case is not one of 
procedure but of substance. The cases cited 
at the Bar astothe proper remedy open 
to the petitioner need not, in my opinion, 
be discussed. The question of remedy does 
not arise unless the party has a right which | 
he can enforce; and it is, therefore, needless 
to consider whether s. 47 applies or whe- 
ther his remedy is by . an: independent 
suit. Having regard to the facts of the 
present case, the principle applicable is 
that set forth by the Privy Oouncil 
in the judgment in Khiarajmal v. Daim 
(2).. It is sufficient to state only a few 
of that complicated case. Nabi- 
baksh was one of many defendants to 
the suit which was brought to enforce a 
mortgage. Ona petition presented by him 
and others the suit was referred to abitra- 
tion. Shortly afterwards, Nabibaksh died 
leaving two widows, an infant son anda 
daughter. The names of the widows, 
and son were added to the record but 
the daughter was omitted. The award 
was duly made anda decree passed. In 
execution of that decree, certain sales 
took place. : At the instance of the heirs of 
Nabibaksh, the question arose in subse- 
quent suit (the one before the Privy Coun- 
cil); are the proceedings binding. upon 
Nabibaksh’s estate ? Their Lordships held 


“that notwithstanding that the name of the 


infant daughter was omitted, the estate was 
sufficiently represented and that the share 
of the deceasedNabibaksh in the equity of 
redemption in the property sold was wholly 


“bound by the sale and irredeemable. 


The same principle was applied in Kadir 
Mohideen Marakkayar v.. Muthukrishna 


:.(2)'32 L A..23; 32: 0,296; 9 O. W.N.201;2.4.L.3 
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Aiyar (3). That was a suit upon 
age, and béfore the decree was passed. the 
mortgagor. died. The. plaintiff- thereupon 
brought the mortgagor's son, the ldt defend- 
ant, on the record as his legal representa- 
tive, and after that a decree for sale was 
passed. Asa fact, the lst defendant: was 
not the sole representative as the mort- 
gagor had left. two. other sons and three 


mortg- 


daughters. In execution of the decree, the. 


mortgaged -property was sold and the ques- 
tion arose, whether the sale was binding 
upon the second son of the mortgagor-whose 
-name had not been added. It washeld that 
the mortgagor's estate was sufficiently repre- 
sented and that the sale passed his entire 
interest including. that of his second son. 
The Jearned Judges observe: 


“In our opinion a person whom the- 


plaintiff alleges to be the legal represen- 
tative of the deceased defendant.and whose 
name, the Court enters on the. record in 
the place of such defendant sufficiently re- 
presents the estate of the deceased for the 
| purposes of the suit and in the absence of 
any fraud or collusion the decree passed 
in such suit will bind such estate. “It will, 
of course, be open to any other person who 
is ‘or claims to be the legal representative 
or one of the legal representatives of the 
deceased defendant to apply to have his 
name also-entered.on:the record as a legal 
representative in the place of the deceased 
defendant.” 

‘Itis noteworthy. that in the judgment, 
itis stated thatin the case of a- Muham- 
madan family, there is a special: need to 
apply this rule. Otherwise, when a Muham- 
madan dies- leaving innumerable heirs (as 
not infrequently happens) the omission. to 
bring -any one of them on the record may 
wholly vitiate the proceedings- I refer to 
this fact specially to show that the conten- 
tion of Mr, Govinda Menon is without 
force, that the theory of representation, 
while. it holds good in the case of Hindu 
joint families, is inapplicable where the 
parties: happen to be Muhammadans. In 
these two cases which. I have quoted, the 
death. occurred before the decree was 
passed. The rule applies even with greater 
force when the party, as in the present 
case, dies subsequent to the. decree, that 


is to say, the decree which. declares and. 


determines the rights.of the parties. The 

case which more nearly resembles. this is 

Dip. Narain Rai v. Lachhman Upadhiya (4), 
(3) 26M. 230; 12 M, L. J. 368. 

(4) 87 Ind. Cas. 799; 47 A. 466;.23 A. L. J. 332;.A. I. 

B,1925 AMATI. | SR Nah 


KONEI KALANDA BEARI vy, KUNHIPAKET, 


GK. 
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After the preliminary deeree, the judg- 
ment-debtor died and one of his represen- 
tatives was brought on the record. A final 
decree was, thereafter, passed, which, 
it was held, was binding upon the other 
representatives whose names had been 
omitted to be added. 

The representation may be incomplete 
but yet sufficient. Vide Ramasawmi 
Chettiar v. Oppilamani Chetti (5). Was 
the estate then of the 3rd. defendant. 
sufficiently represented? He left three. 
heirs, one of them being his minor 
son, the present petitioner; but the other 
two, who were brought on the. record, were 
the paternal grandfather and the mother of 
the minor. They must be held to have. 
sufficiently represented the estate and the 
decree, that was passed and the sale that 
was held are, therefore, binding upon the 
entire estate, including that of the infant 
son. Mr. Govinda Menon urges strongly 
that there must be something on the record 
to show that the Judge, who made the. 
order bringing the representatives on the 
record, applied his mind to the question 
and. was satisfied that the representation | 
was, in the.circumstances, sufficient. There. 
is an obvious fallacy in this argument, for, 
when the Judge makes the order, it is. 
assumed he is not aware of the ex- 
istence. of other representatives. If, 
he then proceeds upon the footing 
that the representative whose name he is 
adding is the sole representative, how. can 
it be said that he has applied his mind to 
the question of the sufficiency of representa- 
tion? There is one feature of this case, 
which, on facts distinguished it from the 
cases I have referredto. Someof the legal. 
representatives were already here on the. 
record, though, of course, in a different 
capacity ; but in those cases an application 
for that purpose had to be made. This, 
cannot make any differencein principle.. 
The question is not one of form but of sub- 
stance. The father and the widow of the 
3rd‘ defendant doubtless knew that they. 
were his legal representatives, and I fail to 
see why on the ground that they were not 
so described, they should be held not to - 
have represented his estate. A preliminary 
decree having been passed, they could: 
object to the final decree, only by showing. 
that in the meantime the amount declared 
to be due had been paid, Itis not alleged 
that any such payment was made and that . 
the decree should not have been made 


(5) 4 Ind. Cas. 1059; 33 M. 6 at p. 8;.19-M. LJ. 871; | 
L. T.2869. -` Ai Ra ; 


1941. G. 1930 Lo 
absolute. There is no reason for holding 
that there was not sufficient representation 
when the only adult representatives “were 
on‘ the record, and, having no defence to 
make, allowed a final decree, inthe usual 
course, to be passed. The minor, therefore, 
cannot question the sale which, as I have 
shown, is binding upon him. The appeal 
is-allowed with: costs throughout. 

Madhavan Nair, J.—I agree. In this 
case a preliminary decree for sale on a 


mortgage was passed against defendants 


Nog. 1 to 3. Before the -final decree was 
made, the 3rd defendant died. His legal 
representatives were his father, the Ist 
defendant, his widow, the 4th defendant, 
and an infant son who now takes obj ection 
in theexecution proceedings. These were 
not brought on record as legal representa- 
tives before the final decree was passed 
though two of them who were adults were 
already on record. : In execution of the final 
decree the rights of defendants Nos. 1 to 3 
were sold. The respondent the son of the 
deceased: 3rd defendant whose name was 
omitted ‘to be brought on the record as a 
legal representative of the 3rd defendant 
now objects to’ thesale. The question for 
consideration is whether the objection 
raised by him regarding the validity of the 
decree can be goneintoin execution. The 
District Judge relying on two decisions of 
this Oourt, Subramania Aiyar v. Vaithiana- 
tha -Aiyar (6) and Arunachalam Chetty v. 
Abdul Subhan Sahib. (7) ‘and also on: the 
decision of the Oalcutta High Oourt in 
Gora Chand Haldar v. Prafulla Kumar Roy 


(8) came to the conclusion that the objec- . 


tions raised by the respondent ‘could be 
heard and decided by the executing Court, 
The decisions quoted: are inapplicable to 
the present case as the decrees in those 
cases were void decrees and the Court had 
no jurisdiction to pass such decrees, The 
‘same cannot’ be said about the decree in 
the present case. Though the respondent 
was not brought on record asthe legal 
representative of the 3rd defendant in the 
suit before the final decree was passed, the 
decree cannot be said to be an absolute 
nullity on that ground. Itisto be noticed 
that the 3rd defendant was on record at 
the time when the preliminary décree was 
passed and that he died only subsequently. 
It was held in Perumal Pillay v. Perumal 
Chetty (1) that O. XXII rr. 3 and'4 of the 

(6) 31 Ind. Oas. 198; 38 M. 682. , 5 

(7) 93.Ind. Gas. 356; 50 M L.J: 239: (1926) .M. W. 


N. 129; 23 L. W.3ll; a. I. R. 1996 Mad. 429. -> - 


(8) 89 Ind. Cas. 685; 53 O. 166; 420. L.J. 1; 290. 


W. N. 948; A. I. R. 1925 Oal. 907 (F, BJ), 
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- 3 
toe, 


Code. of \ Givi Procedure do- not apply ‘to 
cases of death after the passing of :the “pre 
liminary idecree in a suit, “According to the 
‘opinion of the Full Bench > ~~ Te 

“The right-of action . . .-. “is “dee 
termined by ‘a preliminary decree’ because 
the final decree is only by way of working - 
out in detail the principles laid down and 
determined in the preliminary decree.” 

Af so, the decree passed in this case can- 
not be objected on the ground that it is a 
void decree and that the Court had no 
jurisdiction ‘to ‘pass ‘such ‘a ` decrée, It 
follows that the objection raised. by the 
respondents cannot be gone into “in “ execu- 
tion. This appeal must, therefore, be allow- 
ed with costs throughout, . 3 

In this view -I do not discuss the -ques- 
tion whether the final decree in this: case is 
a valid decree binding on ‘the. respondent, 
having regard to the fact that the other 
legal representatives of the deceased 3rd 
defendant, viz., the lst and the 4th ` defend- 
ants, were already on record though they 
were not formally brought on record as 
‘legal representatives. 


V:N. V. ` Appeal allowed, 


. MADRAS: HIGH COURT. 
GivIL MISOELLANEOUS Apprar No. 431 
f . OF 1927. SE 

. July 23, 1929, . 
Present:—Mr. Justiċe Venkatasubba Rao- 
- and Mr. Justice. Madhavan Nair, © . 

0O. AHAMAD HAJI—DEFENDANT— . 

APPELLANT _ Sing 





K erg versus . . 
‘MAYAN AND oTaEss—Praintirrs— 
RESPONDENTS, ; l 

Limitation Act (IX of 1908), s. 19—Admission of 
mortgage in one's favour, whether involves. admission 
of subsisting mortgage—Mortgage—Suit | for redemp- 
tion—Admission of mortgage,’ whether sufficient— 
‘Proof of terms—Onus—Civil Procedure Code (Act V. 
of 1908), O. XLI, r. 4—Suit for redemption, dismissal 
of, in trial Court—Decree in appeal—Sécond appeal 
by alienee of some items—High Court holding mort- 
gage not proved—Other alienees, whether entitled to 
benefit of finding. 

‘A statement by the members of a Malabar tarwad 
that a Devaswom was the owner of certain propertiés 
and that the properties were demised to their family 
‘on kanom necessarily implies an acknowledgment | 
that the mortgage was then subsisting; in other 
words, that it'was liable to be redeemed, [p. 302; col. 
1&2. ‘ : : 

Dip Singh v. Girand Singh (1), followed. : 

It. is not sufficient for the’ plaintiffs ` in a‘ suit for 


‘redemption to ‘show that there isa subsisting mort- 
. gage. ‘It’ is their daty to affirmatively prove further 


the terms of that mortgage. [p. 302, col. 2) 
Where a suit for redemption of -a. mortgage was 

dismisssd in the trial Court but decreed in ‘appeal 

and on second appeal filed by some only of the 


‘alienees in respect of the mortgaged properties, the 


| 
302° 
High Court held thatthe terms of the mortgage were 
` not proved: ._ 
` Held, that under O. XLI, xr. 4, Oivil/ Procedure 
Code, the alienees in respect of all the items were 
entitled-.to the'benefit of the judgment and the suit 
ought tobe dismissed in its entirety even in respect 
of the-non-appealing defendants. [p. 303, col. 1.] . 
Appeal against an order of the Court of 
the. Subordinate Judge, South Malabar 
at Calicut, in Appeal No. 214 of 1927 (A. 8. 
No. 443 of .1926, District Court), preferred 
against that of the Oourt of the Dis- 
. trict Munsif, Parappanangady, in O. 8. No. 
‘322 of 1924. - ; 
Mr. K. Kuttikrishna Menon, 
Appellant, . ; 
Mr. P. Govinda Menon, for the Respond- 
ents. a š 


JUDGMENT.—This is a suit for re- 
demption of akanom alleged tohave been 
made in 1856, It isin its turn said to bea 
renewal of. kanoms of still earlier dates. 
The plaintiffs claim redemption ‘having 
obtained a melcharth or. second mortgage 
' froma Devaswom said to be the original 
owner of the properties in question. Their 
case is that the Dewaswom mortgaged those 
properties toa certain Naduvakat tarwad 
to secure 2,650 fanams and that the annual 
purapad is 15 paras of paddy. The defend- 
ants Nos. 1 to 5 and 19 are members of the 

aforesaid tarwad and represent the original 
mortgagee. The 6th defendant who is the 
appellant is in possession of some items and 
claim an interest by virtue of some deeds 
executed in his favour by certain members 
of the same tarwad. 

The plaintifis seek to prove the mortgage 
by acopy (Ex. A) of the original kychtt exe- 
cuted in their favour, 
the document was filed in a case and the 
“record in that suit including the original 
kychit ‘were destroyed during the Moplah 
“repellion. . The District Munsif came to the 
“conclusion that the copy produced is a fabri- 
cation and on that ground dismissed thesuit. 

He has, however, held that it has been 
proved that the Devaswom is the owner of 
the properties and that they were. demised 
on kanom to ‘the predecessor-in-interest of 
defendants Nos. 1 to 5 and 19. In coming to 
this conclusion he acted upon two exhibits 
S and W of the. years 1881 and 1893. In 
those deeds the executants; some members 

| of the tarwad, admitted that the Devaswom 

was the owner.and that the properties were 
demised: to their family -on kanom. The 
‘District Munsif was justified, on these ad- 

missions, in finding that the plaintiff's. De- 
vaswom was at one time the owner of the 

property. .But he observes that these ad- 


for the 
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missions by themselves cannot avail the 
plaintiffs; for it is their duty to show that a 
kanom answering to the mortgage alleged 
in the ‘plaint was created, and, secondly, 
thatit was subsisting on the date of the suit. 
Let usnow take the second point first. 
Under s.- 19 of the Limiiation Act, an 
acknowledgment to be effective must be 
made before the period of limitation has 
expired. True, but it is necesssarlly implied 
in the admission we have referred to, that 
the mortgagee acknowledges that the mort- 
gage was then subsisting; in other words 
be redeemed. This is 
the plain ‘effect of the admissions and we 
are supported in this view by Dip Singh v. 
Girand Singh (1). On this point, therefore, 
we do not agree with the District -Munsif, 
but this does not dispose of the case. It is 
not sufficient forthe plaintiffs to show that 
there is a subsisting mortgage. It is their 
duty to prove further the terms of that 
mortgage and the case with which they | 
came to Court having been disbelieved by 
the District Munsif, we must hold that 
they have failed to prove the terms. ` 

An appeal wastaken to the Subordinate 
Judge and he has held that Hx. A has been 
satisfactorily proved. Ifthe question is one 
of fact, we should certainly refuse to dis- 
turb his finding, for our powers, though 
thisis in form a civil miscellaneous appeal, 
are substantially those ofa Second Appel- 
late Court. In reversing the Munsif’s find- 
ing, the Subordinate Judge has given effect 
to-a wrong presumption. -What he says 
in effect is this: If you find that the plaint- 
iffs have a title, if it further appears that 


‘there was a mortgage in favour of the defen- 


dants, itis for the latter to disprove the 
terms of the contract as spoken to by the 
plaintiffs. In other: words, the plaintiffs. 
have only to allege that the original instru- 
ment is lost and if the Court comes to the 
conclusion that was a mortgage, the plaint- 
iffs are relieved from the duty of affirma- 
tively making out the terms of the contract, 
because it is said, the Court may presume 
thatany contract which they set up js true. 
This is, in ouropinion, quite a wrong pre- 
sumption andthe judgment of the lowér 
Court vitiated by this error, cannot be sup- 
ported. 3 : 

Applying this presumption, the Subordi- 
nate Judge first records a finding in these 
words: i : 

_ “Tf appears to me that there is not suff- 
cient evidence to hold that Ex. A is not a 


0) 26 A, $13. at pr316;.1.A, LJ, l; A. W.N, (1904) 
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true copy ofa kychit that was executed in 
favour of the Devaswom.” . 4 ; 

A little lower down he states his conclu- 
sion in words very positive and remarks: 


ties are held under it.” 

The learned District Judge overlooks the 
apparent contradiction between these two 
passages. i 

We have had to reject his finding for this 
reason and the question is, what is the 
course we are now to adopt. Unders. 103, 
Oivil Procedure Code, we have ourselves 


examined the evidence and come to the. 


conclusion that the Munsif has recorded a 
correct finding. The plaintiffs have made 
no attempt to prove the case with which 
they came to Court, namely, that the pura- 
pad was being paid till 1924, . This,in our 
opinion, confirms the view of the :Munsif 


and in the result we allow the appeal, set: 


aside the order of remand and confirm the 
decree of the District Munsif. 

ORDER.—tThe 6th defendant alone has 
filed this appeal. But under O. XLI, r. 4, 
Civil Procedure Code, defendants Nos. 12 to 
17 (respondents Nos. 4 to-¥) are entitled to 
the benefit of our judgment. The decree of 
the District Munsif in favour of the 6th de- 
fendant and defendants Nos, 12 to 17 is res- 
tored. The result is, the appéal is allowed 
with costs of the appellant in this and the 
lower Appellate Oourt. 


Vv. N.Y. Appeal allowed. . 





MADRAS HIGH COURT. ` 
Orv Ravision Pgrition No, 107 or 1929, 
i September 23, 1929. 
Present:—Mr. Justice Qurgenven. | 
RANGA RAJU AND sanoTsER—DsFENDANT 
— PETITIONERS f 
versus 
ETHIRAJAMMAL—Puaintire - 
—~ RESPONDENT. - 
Civil Procedure Code (Act V of 1908), s. 2—Mort- 
gage suit—Order directing final decree to be passed, 
whether decree—Appeal from such order—Stamp duty 
,—Madras Court Hees (Amendment) Act (V of 1922), 
Sch. II, Art. 11. rane ‘ 
Where, on an application ina mortgage suit for 
passing a final decree, objection was raised that the 
decree-debt was adjusted, but the Court overruled the 
plea and directeda final decree to be passed: > 
Held, that an appeal against the order could not be 
treated as an appeal against the final decree but 
- only as an appeal against an order and was not 
liable to ad valorems tamp duty. 
Petition, under s. 115 of Act V of 1908, 
“praying the High Court to revise an order 
ot ‘the District Court 


RANGA RAJU V. ETHYRAJAMMAL, 


Ohingleput, dated.. 


\ 
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the - 27th- November, 1928, in A. B. No.’ 


. 191 of 1928 (M. -P. No. 279 of 1927, in O. 8. 
No. 73 of 1926, on the file of the Court of 


` the Subordinate Judge, Ohingleput). ` 
“My finding on issue No, 2 is that the ky-. , 


chit sued on is genuine and that the proper- 


Messrs. K. P. - Ramakrishna Aiyar and N. ` 
Ramachandra Aiyar, for the Petitioners, 

Mr. T. G. Aravamuthan, for the Respond-. 
ent. 

JUDGMENT.—This civil ` revision 
petition was presented in the following 
circumstances. The plaintiff, now respond- 
ent, obtained a' preliminary mortgage- 
decree against the petitioner, and applied 
in M. P. No. 279 of 1927 to have a final 
decree passed. The defendants were given 
notice and alleged that the decree-debt had 
been adjusted. This issue was tried by the 


Subordinate Judge of Ohingleput and 
found against, so that he directed: that a 


final decree should be drawn up. The 
petitioners took this order on appeal to 
the District Oourt, stamping it as though 
for a miscellaneous Appeal. The learned 
District Judge took up the matter of the 
sufficiency of the Oourt-fee and passed an 
order in-which he says that the appeal was 
clearly against the final decree in the 
mortgage suit and accordingly that an ad 
valorem Oourt-fee should be paid. The peti- 
tioners now object to the terms of thisorder. 

The question thus is, whether an appeal 
against an order directing after contest 
that a final decree shall be parsed “in a 
mortgage suit should be. treated as an 
appeal against the final decree‘in that suit, 
Not much guidance can be obtained from 


. reported cases.- The learned District J udge 
` has. referred. to Bajrangi Lal v. -Mahabir 


Kunwar (1); but all that that lays down is 
that an -appeal from -a final- decree in a 


.. mortgage suit passed under O. XXXIV, 


T. 5, Code -of Oivil Procedure, requires an 


- ad valorem Oourt-fee, a proposition which 


need not be disputed. In. Subbalakshimi 


` Ammal y, Ramalinga Chetty (2). Spencer 


and Krishnan, JJ.,.had to deal- with an 
order dismissing an application fora final 
decree in a suit for sale on a mortgage 
from the point of view of its appealability 
and there indeed they did hold that the 
effect of the order was to dismiss the suit, 
thereby being technically a decree and 


- appealable.' I do not, however, find that 
` case of much assistance here, 


because 
although the effect of the order here, no 
doubt, would be that a final decree must 
be passed, it can hardly be said that this 
appeal is tantamount to an appeal from 

(1) 21 Ind. Cas, 498; 35 A. 476; 11 A, L. J. 801. ; 

(2) 48 Ind. Cas. 298; 42 M. 52; 35 M, L. J, 553; (1918) 


M.W., N. 798; 8 L: W526; 24 M,L, T, 486, 
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that. decree. “We have only: to consider 
‘what the permissible’. grounds in each case 
would be. In this appeal against the 
order, the grounds must- necessarily be 
. limited to adducing’ cause why the final 
decree should not be passed; whereas once 
the decree is passed and an appeal is pre- 
ferred against it, grounds such as those 
would ‘not avail the appellant; but’ he 
-must attack the merits of the decree. I 
- think it is quite clear, therefore, that the 
, Scope of an appeal against the order would 
be different from that’ against the decree 
„and further that the ‘judgment-debtor 
.has a right of appeal against both. To 
charge him ad valorem fees in this appeal 
.would mean, if he appealed against the 
. decree, he would have to pay them twice 
, over, which I do not. think can be correct. 
I must accordingly allow the petition and 
, decide that the appeal’ preferred to the 
District Judge was properly stamped and 
direct him to restore it to file and dispose 
_of it according to law. ; 
. Petitioners will-get their costs in this 
. petition, : 
OWN. 


yy 


Petition allowed, 


. `.. MADRAS HIGH COURT. 
. Lerrers Patent Apprat No. 103 or 1929. 
Be ghee - October 23, 1929. 
Present :—Mr. Justice Venkatasubba 
. Rao and Mr. Justice Madhavan Nair. 
-In re KONDALU AIYAR— 


nit PETITIONER—ÅPPELLANT. i 

~ Letters Patent (Madras), cl’ 15—Order on applic 
„tion for stay of execution, of. decree pending second 
dppeal, ‘whether appealable without certificate of 

‘Judge. 5 : . 

An order made bya single Judge ofthe High 
Court dismissing a petition for. stay of execution of 
“decree pending a second appeal in the. High Court is 
‘made’ in the exercise of the appellate jurisdiction of 
- the High Court and no Letters Patent Appeal lies 
agaizist such an order without a certificate from the 

Judge who madethe.order. - -` me ase 
v. Hayath Batcha Sahib (1) 





Sataka Muhammad 
followed. 


~ ‘ Letters Patent Appeal against an order 
of Mr. Justice Jackson, dated 
October, 1929, and passed in O. M. P. No. 


4152 of 1929, presented tothe High Court ` 
‘for stay of execution of the decree of the - 


‘District Court. Tinnevelly, in A. S. No. 
“133 of 1929 (O. S. No. 160 of 1927 on the 
filé of the Oourt of the District. Munsif, 
‘Tinnevelly,) pending 8. A. No. 928 of 1929 
preferred therefrom to the High Court, 

“ Messrs, K. V. Venkatasubramania Aiyar 


aiid P. N. Appuswami Aiyar, for the Appel- - 


anteo Dy cy ie a a ee E eaa ee 
` JUDGMEN T.,—This is a Letters Patent 
Appeal from the judgment of Mr, Justice 


In he KONDALU AIYAR. 


the 4th . 


7 
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Jackson and the question is; does the 
appeal lie? There was a second appeal filed, 
and in that an application was made for 
stay of execution of the decree of the lower 
Appellate Court. The application was 
dismissed by Mr. Justice Jeckson and this 
is an appeal from his order. Au 

It is on account of the recent amend- 
ment of the Letters Patent that the present 
question arises. There was no certificate 
granted by the learned Judge declaring 
that the case is a fit one for appeal. “Mr. 
Venkatasubramania‘ Aiyar’s contention is 
‘this. The order in question is not a judg- 
ment passed by the High Court in the 
exercise of its appellate jurisdiction. The 
very expression “Appellate Jurisdiction,” 
he contends, involves a scrutiny of a pro- 
ceeding of an ‘inferior Court. ‘The order of 
the High Court refusing stay is 
not related to any order of the lower Court 
and has an independent existence. 
Moreover, power to grantor refuse stay is . 
‘conferred on the High Oourt by an express ` 
< provision in the Civil Procedure Code. On 
‘these grounds, he maintains, that the order 
in question was not made by a Judge of 
the High Oourt in the exercise of his 
“appellate jurisdiction. This ` contention 
“involves a fallacy. A similar argument was 
-advanced in Sataka’ Muhammad v. Hayath 
Batcha Sahib (1) with reference to an 
interlocutory order in a civil revision 
petition. Kumaraswami Sastri and Wallace, 
‘JJ., made the following observation : 

“It is -difficult to see how there can be 
any application apart from the civil revi-, 
sion petition filed in the High Court asa 
party could not, without filing a civil 
revision petition in the High Court, ask 
for ‘stay of execution of the decree in the 
lower Court.” fie ay ae 

These remarks apply to the present case. 
The application to the learned Judge could 
not have been made independent of, and 
apart from,-the second appeal that was 
pending.. We must, therefore, hold that it 
was the appellate jurisdiction: of the High 
Court that was invoked and that the order 
was made in exercise of that jurisdiction. 
Sri Sri Sri -Chandra Chudamani - Raja 
Harischandra Jagdev v. Lokkeno Patnatk, 
S. R. No. 12731 of 1928 (decided by 
Ramesam and Thiruvenkatachariar, JJ‘) is 
“a direct case on the point and supports 
our view. The appeal is dismissed. See 

V.N V. ..  - +» Appeal dismissed. 

(1) 107 Ind. Cas. 813; 54M. L. J. 323: 27 L. W. 18; 


ee M. W. N. 30; A. L R. 1928 Mad, 169; 51 M. 
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LAHORE HIGH COURT. 
First OivIL APPEaL No. 2630 oF 1922. 
May 14, 1929. 
Present:—Mr, Justice Zafar Ali and 
Mr. Justice Bhide. 
KIRPA SINGH—Derenpant— 
APPELLANT . 
versus 
AJA1PAL SINGH AND OTHERS— j 
PLAINTIFFS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 92—Suit 
relating to religious trust— Person interested’, meaning 
of—Mere possibility of resorting to worship, whether 
sufficient—Proof of interest—Duty of plaintiff to 
give evidence—Custom—Nirmalas of Punjab, whether 
Sikhs or Hindus—Akali Sikh, whether ‘interested’ in 
Nirmala Gurdwara, 

The Nirmalas have practically lost their -import- 
ance asa sect of the Sikhsand have merged toa 
very large extent amongst the Hindus. An Akali 
Sikh cannot, therefore, be assumed tobe a person 
interested in a Nirmala Gurdwara. [p. 308, col. 2.] 

The bare possibility that a person might resort 
to a Gurdwara or temple for worship cannot give 
him aninterest in the same within the meaning 
of s, 92, Civil Procedure Code, so as to give him a 
locus standi to institute a suit under the said section: 

Vaidyanatha Ayyar v. Swaminatha 'Ayyar (2) 
and Ramachandra Iyer v. Ponniath Akathuthu Para- 
meswaran Munbu (3), relied on. 

The persons who institute a suit under s. 92, 
Civil Procedure Code, are the best persons to give 
evidence as to the interest possessed by them in 
the trust and: their failure to go into the witness- 
box will go strongly against them. [p. 309, col. 1.] 

` Gurbaksh Singh v. Gurdial Singh (1), referred to. 

First appeal from a decree of the 
Senior Sub-Judge, Amritsar, dated the 5th 
October, 1922, 


. Messre. Dev Raj Sawhney and Hazara 
Singh, for the Appellant. 

Dr. Gokal Chand Narang Messrs, ManSingh 
and Bhagat Singh, for the Respondents. 


JUDGMENT. 

Bhide, J,—This appeal arises out of a 
suit unders. 92, Oivil Procedure Code, with 
reference toa religious institution named 
“Guru Sar Satlani” situated at a distance: 
of about 13 miles from Amritsar. According 
to the plaintiffs’ allegations the institution 
is a Sikh Gurdwara, 4. e., a place of public 
worship for the Sikhs and constitutes a 
trust for public purposes of a charit-. 
able and religious nature. Plaintiffs 
claimed interest in the trust as “members 
of the Sikh community” and “worshippers 
of the Gurdwara” and sued for the removal 
of the defendant Bhai Kirpa Singh from 
the management of the Gurdwara on. the 
ground that he isa man of loose character 
and has committed breaches of trust by 
mismanaging the Gurdwara mal-administer- 
ing its properties, misapplying the income, 
maisappropriating its funds, and by other- 
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wise misbehaving and misconducting him- 
self in a manner, which has injured and 
scandalized the Sikh community and 
worshippars of the said Gurdwara. Plain- 
tiffs also claimed certain consequential 
reliefs including the settlement of a scheme 
for the future management of the Gurd- 
wara. Defendant flatly denied the charges 
of misconduct and mal-administration 
brought against him and further pleaded 
that the institution was meant for Nirmala 
Sadhus only and that the plaintiffs not 
being Nirmalas had no interest therein. 
As regards the properties said to have 
been mal-administered he claims that they. 
belonged to him personally and none had 
any right to oust him therefrom. Defen- 
dant denied at first even that the Nirmalas 
are Sikhs,but later on modified that position 
and stated that the Nirmalas were a sect 
of Sikhs;..but distinct from the rest of the: 
Sikh community: vide pages 14 and 23 of. 
part 1 of the Printed Paper Book. a 

The- material: issues in the suit were. 
as follows: a 

1, Whether the Guru {Sar Satlani: 
is a general Sikh Gaddi as distinguished 
from a Nirmala Sikh Gaddi and whether’ 
the plaintiffs have any interest in. it and 
are, as general Sikhs; entitled to. maintain: 
the suit? (2). If s0;is the property attached- 
to the institution the property’ of the- 
institution and as such is a trust property’ 
created for public purposes : of a charitable: 
and religious nature or is it the personal - 
property of the defendant? (3), In the.former 
case, is the management of the defendant 


_ unsatisfactory and is the defendant an 


undesirable person, who should be removed 
from the Gaddi: (4). To what. other  reliefa 
are plaintiffs entitled? ; 
A mass of oral and documentary evidence 
was produced by both the parties, and the’ 
suit which was instituted on 24th July, 
1921, was eventually decided by the Senior 
Subordinate Judge, Amritsar, in plaintiff's 
favour on 5th October, 1922, after a trial 
extending over a year. The learned Senior 
Subordinate Judge found the charge of 
misconduct against the defendant to be: 
proved, directed his removal and appointed 
acommittee for the further management 
of the institution consisting of seven 
members, including the successor of the 
defendant, who was to be chosen in accord- 
ance with the custom and tradition of 
the Nirmala Bhek (i. e., order or fraternity) 
in consultation with the leading and re- 
presentative Sikh Sewaka of the ilaga... 
The defendant Kirpa Singh was only allow- 
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ed Rs. 75 per mensem by way of main- 
tenance, ‘ 

From the above decree both 'parties 
have preferred appeal to this Court. During 
the pendency of these appedls, the Sikh 
_ Gurdwaras Act, 1925, came into force and 
the Gurdwara in dispute was notified as 
ya pee Gurdwara under s. 3. of the 

ct. 

Under sub-s,- (4), s. 3 of the Act, the 
notification is conclusive proof that the 
Gurdwara is a Sikh Gurdwara ‘and the 
provisions of Part Iil of the Act come into 
operation es regards its management. 
Under that part, the management of every 
notifiea Gurawara must vest in a Committee 
constituted under the Act, It appears 
that such a Committee was constituted in 
due- course and hes taken over charge of 
the Gurdwara. The decree passed by the 
learned Subordinate Judge as regards 
the management of the Gurdwara has 
thus remained infructuous,. 

When the present appeals came up for 
hearing before another Division Bench 
of this Court, apreliminary objection was 
raised that the present appeals could not 
be heard by this Oourt owing to s. 31, Sikh 
Gurdwaras Act, which runs as follows: 

“(1). No Court shail continue any proceed- 
- ings in so far as such proceedings involve 
any claim relating toa Gurdwara specified 
in Sch. lor in regard to,which a notifice- 
tion has been published under the provi- 
sions of sub-s, (2). s. (3), if such claim could 
have been made in of petition forwarded 
to the Local Government under the pro- 
visions of s 5 or 6 or presented to 
a tribunal under the provisicns of es 19, 
20, 21 or 27 and was not so made, until and 
unless such Gurdwara is deemed to be 
excluded from’ specification in Sch. I under 
the provisions of s. 4514), No Court shall 
continue any proceedings in so far as 
euch preeeecings involve any claim relat- 
_ ing to a Gurdwara in regard to whicha noti- 
fication nas been. published under the 
provisions of sub-s. (3),-8. 7, which could 
have been made ina petition forwarded to 
the Local .Government under the provisions 
of s. 10 or1li or presented to a tribunal under 
the provisions of es 19, 20, 21 or 27 and{was 


not so made, unless and until it has been ` 


decided under the provisions of 6.16 that 
such Gurdwara sbould not be declared to 
bo a Sikt Gurdwara. 

The question of law involved was. not 
free. from difficulty and was referred to 
a Full Bench, which decided that the 
present sppeals could be heard by- thia 
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Court, though possibly some. of the: reliefs 
claimed cannot now be granted owing to 
the provisions of the Sikh Gurdwaras Act: 
vide Case No. 2650 of 1928 decided by a 
Full Bench on Yèrd June, 1926: 
When the appeals came up for hearing 
before us Sardar Man Singh on behalf of 


‘the plaintifs prayed for a postponement 


of hearing on the ground that the question 
of title with respect to the properties said 
to-be attached to the:Gurdwara ‘Guru Sar 
Satlani’ had also to be adjudicated by 


the tribunal appointed under the Sikh 


Gurdwaras Act, and there was thus likeli- 
hood of a conflict of decisions and conse- 
quent complications, if the present appeals 
were decided before the decision of the 
tribunal. It was stated that the defendant 
had filed. a claim petition before the 
tribunal, with respect to the properties 
now in dispute under s. 5, Sikh 
Gurdwaras Act, as that said properties 
were claimed by certain Sikhs under that | 
Act to be attached tothe Gurdwara and 
this petition has yet to be -heard by the 
tribunal. Sardar Man Singh’s request was 
opposed by Mr. Dev Kaj. Sawhney who 
appeared forthe defendant and who point- 
ed out that the question of. title raised 
before the tribunal was to be decided 
in accordance withthe special provisions 
of that Act and that some of the issues 
which arise in the present case, have no 
bearing on the case beforethe tribunal | 
These facts were not disputed by Sardar: 
Man Singh and in the circumstances we saw 
no gocd reason by the present appeals — 
which arice out of a suit which was decided 
beforethe Sikh Gurdwaras Act came into 
force should not be dieposed of on their 
merits, The request of Serdar Man Singh 
was accordingly disallowed and the appeal 
were heard on merits. : 

The present suit does not appear to. 
have been properly conducted in the Cours 
below and neither the pleas nor the issues 
A as clear and precise as they should have 

een, 

In the plaint it was alleged that the pro- 
porties attached to the Gurdwara by way 
of trust were mal-administerea by the de- 
fendant, but there was no specification of 
these properties. The defendant claimed 
the properties as bis own, but no attempt 
was made by the parties to elucidate 
what the properties in dispute were. The 
second issue as it stands, viz., “is the pro- 
perfy attached to the institution the pro- 
perty of the institution?”ie practically mean- 
ingless, as property. ‘attached. to the in. 
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stitution’ “must naturally- be ‘of the institu- 
tion.” The result is that. no specific find-. 
ing can be arrived at in this case on the’ 


question of the title toany particular pro- . 


perties. This also renders it impossible to 

-give any finding on the mal-administration 
of -the properties. The parties seem to 
have mainly confined themselves to the 
question of the alleged bad character of 
the defendantand little or no attention ap-. 
pears to have been paid tothe other im 
portant issues arising in the case. 

However, inview of the conclusion ab. 
which I have arrived on the question of 
the locus standi of the plaintiffs involved in 
the first issue, it is unnecessary to discuss 
the above points further. This question 
of locus stand: was laid great stress on on 
behalf of the appellant and after carefully 
considering the facts of the case in the 
light of the authorities cited I am -of 
opinion that it must be decided in his 
favour. 

The two grounds on which the plaintiffs 
claimed an interest in the alleged trust. 
wore: (1) that they were worshippers of the 
Gurdwara Guru: Sar Satlani, and (2) that” 
they were members of the Sikh community. . 
The defendant categorically denied that the - 
plaintiffs had any right to maintain the 
suit on either of these grounds: -vide para. 
lof the written statement of the defendant 
appellant. Defendant denied that the 
plaintiffs were worshippers:in the Gurdwara 
and further claimed. that ' the ‘Gurdwara 
was a Nirmala institution belonging to hima 
self. As-already stated defendant at first: 
denied even that he was a Sikh but later’ 
on-admitted that he was a.‘Sikh’ though he- 
alleged that he belonged tothe Nirmala class 
and that the Nirmaias were distinct from the - 
-other-Gikhs. Plaintiffs with the exception of 
Sadhu Singh (plaintiff No, 6) are admitted 
ly not ‘Nirmalas. Sadhu Singh plaintiff 
was described in the heading of the plaint, : 
as a ‘Nirmala’, though in the body of the 
plaint, the plaintiffs” Tight to maintain the. 
suit was not based on this ground. Defend- - 
ant denied that SadhuSingh was.a Nirmala, 


vide defendant's statement on page 10 of - 


part l of the Printed Paper Book ` and“ 
and there seems no satisfactory evidence on 
the record to establish- this fact, De- 


fendant, when examined as a witness for. 
the plaintiff admitted that Sadhu Singh © 


had been in his service but not that he was ` 
his chela. It must-be held, therefore, that 
it is not established that: Sadhu Singh 


plaintiff i is a Nirmala, It has been brought -: 
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(aplace lia tood i is distributed} free) and . 

a “Lepers Home”. attached,to the institua- 
fon; but plaintiffs did not claim to have a- 
locus standi to maintain the suit on the basis 
of any- interest in these institutions.. Asa. 
result the question of the locus etandi of. 
the plainiffsto maintain this suit must be, 
decided- with reference to the only two 
grounds on which it was based in the plaint. 
viz: (1) that they are worshippers. of the. 
Gurdwara and (2) that they are members | 
of the Sikh community. 

It will be convenient to take up the. 
second’ point first. According to the. ap-. 
pellants’ allegations the Nirmalas are quite. 
distinct from the general body of . the. 
Sikhs. 

The oral evidence of the record on the ` 
point is mostly uninformed and interested . 
and not very helpful, I shall, therefore, 
confine myself to disinterested authoritiés. - 

The origin of the Nirmalas seems to be, 


‘somewhat obscure’and there are different . 


traditions in connexion with it, But it, 
.seems to be generally accepted that they 
came into existence in Guru Govind Singh's , 
time. Defendant Kirpa, Singh has ‘him-, 
self admitted in his statement: vide page. 
85, part 1 of the Printed Paper Book, that 
“Nirmalas”. are chelas of Guru” Gobind, 
Singh, and: hence it is. unnecessary sto 
dilate on- this point. But although the 
Nirmalas appear to have, been originally _ 
followers-of Guru’ Gobind Singh th eim-.. 
portant point for consideration is whether 
they are now distinct from the general body 
of the Sikhs and in particular from the 
plaintiffs who are "Ak alis” ‘On this point, 
the authorities seemto be agreed that the 
Nirmalas have drifted to a great extent- 
towards the practicesof the Hindu religion. 
The following extract from Sir Eiward 
Maclagan’s Oensus report for this Province | 
for the year 1891 is very instructive in this 
connexion: 

“The Nirmalas. The Nirmalas represent 
a different aspect of the history of Gobind’s 
followers; for thig.order has by degrees 
rid- itself of the main distinguishing . 
marks of the Khalsa faith and is gradual- 
ly returning toa pure form of Hinduism, 
The Nirmalas originated, like the Akalis, 
in the time of Gobind Singh, but there 
are two stories regarding the manner of 
their origin. According to the one, a 
watercarrier was seiZed by Govind’s soldiers 
for supplying water.to the enemy during 
a battle, but the Guru recognized the virtue 
of his act- and embracing him exclaimed, . 


gut in the evidence that. there i is a.“Langar “Thou art without stain (Nirmaia),” 
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quoted in para. 103 above; and the follow- 


ing appears the more probable account. 


It is said that Guru Gobind Singh sent 
three followers named Karm Singh, Har- 
chand and Mihr Rai to Benares to acquire 


& knowledge of Sanskrit, when the Pandits. 


of that city’ refusea to come themselves 
to Gobind Singh; and that, on their return, 
the Guru blessed them as being the only 
learned men among the Sikhs and called 
them “Nirmala”, They were allowed to take 
the pahul and founded the order of Nirmala 
Sadhus. This order was at first devoted. 
to ‘the regulations of Gobind Singh, wore 
white garments, and had considerable in- 
fluence with his followers. But their taste 
for Sanskrit literature (which is to this day 
cultivated by them with considerable care) 
led them to imbibe the principles of the 
Vedanta and to re-adopt many’ of the 
customs of the Shastras 
the-use of meat and spirits. They also 
began to adopt the ordinary ochre-col- 
oured cress of the Indian faqir, which is 


strictly ‘prohibited to the- true followers of. 


Gobind, and some of them are now only 
distinguishable from the Udasi followers 
of Nanak by the wearing of the kes or 
uncut heir, Tney are almost always celi- 
bate and almost. always in monasteries, 


They have generally “some pretensions to. 
learning, and unlike most of the religious - 


order in the Punjab, have a high reputation 
for morality. They are said to live on offer- 


ings voluntarily presented, and to. abstain . 


from begging but there are some who say 
that the ochre coloured dress has been adopt 
ed mainly for its convenience in begging. 
Their principal Akhara is at Hardwar, and 
it is said that their societies throughout the 
province are periodically visited by a 
controlling Council. They have three 
considerable monasteries in the Hoshiarpur 
District at Munak, Adamwal and Alampur 
Kotla;and by our returns they appear to be 
strong in Gurdaspur, where they are mainly 
returned ae Hindus, and in Ambala, Fercze- 
pore and Amritsar, where they are mainly 
réturned’ as Sikhs. It is supposed that 
they are to befound in some numbers in 
Patiala, but our tables would intimate 
that they are as strong in Faridkot. They 
are looked on as unorthodox by. most true 
Sikhs, and .it will be observed that more of 


them are returned in the.Oensus as Hindus, 
The Akalis are specially 


than as Sikhs.. 
bitter against them, and there have been 


great contentions between the two sects. 
d ae ao 1S) tte as 
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semblance to that regarding Kanhaiya Lal 


They gave up: 
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with regard to theright of worship at the 


great Sikh shrine at Apchalanagar on- the 
Godavari. . 


To the same effect is the description of 
“Nirmalas" in the Glossary of the Tribes 
and Oastes of the Punjab and N. W.F: 
province by H. A. Rose in which it is 
stated that the “Nirmalas” having“ adhered 
to the study of the orthodox Hindu serip- 
tures have lost touch with Sikhism.” 


In Oman’s “ Mystics, Ascetics, and saints 


. of India" Nirmalas are described as fol- 


lowers of “Vedanta philosophy” Mr. Macau- 
life, a w Il known authority on- Sikhism, in 
an ariicle in the Calcutta Review in 
191 on the Sikh Religion under 
Bands and its present condition described: 
the “Nirmalas” as only nominally Hindus 
vide Oaleutta Review Vol; 73;.page. 167, . 

From the above authorities, the affinity of 
the “Nirmalas” te Hindus is perfectly clear, 
itappears from the Census report for the. 
Punjab for the year 1891 that a large num- 
ber of Nirmalas actually declared them- 
selves as Hindus in that year, the number 
of Sikh Nirmalas being only 1743, as come 
pared with z816 “ Hindu Nirmalas" 

The tendency to merge in Hinduism ape 
pears to have become more and more pro- 
nounced in. later years. The number of 
Nirmalas returned at the Census of the- 
years 1911 and 1921 being only 378 and 112- 
respectively : vide-Census reports for the: 
Punjab for these years. In the last Osn- 
sus the Nirmalas were included amongst 
sects analogous to other religions: see bot- ` 
tom of page 185 of the Census report for - 


the Punjab for the year 1921. It will thus 


appear that. the Nirmalas have practically 
lost their importance as a-sect of the Sikhs 
and have merged to a very large extent’ 
amongst Hindus. ; 

There seems no doubt that the. Gurdwara 
at Guru Sar Satlani has been under the 
management of Nirmala Sadhus for- many 
years. In the earliest entries in the revenue 
records with respect. to the muaf land at- 
tached to the institution, the predecessors 
of the defendant are described aa Nirmala: 
Sadhu andin some cases their caste has 
been given as Brahmin: see entries on 
pages 121, 147, part l of the Printed Paper-: 
Book. Sardar Ishar Singh, a witness for the. 
plaintiffs, (P. W. 3), late Professor of- 
Divinity at the Khalsa College at Amritsar, 
admitted that the mahants of this institu-- 
tion have been’ “ Nirmalas Puratah Kooma. 


. Singh is.” 


The defendant in his. written: statement- 
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alleged that the ‘Gurdwara at Guru- Sar 
Satlani -was ‘a - mère` .appendage to ‘the 
“ Samadhs ” of'his Guru. ancestors, “The 
plaintiffs have alleged on. the ‘other hand 
that the Gurdwara was founded in- memory 
of the sixth Guru. The:matteris not free 
from doubt and the learned Senior Subordi- 
nate. Judge hes-himself expressed the opin- 
ion that-it.is-:more probablethat theGurdwa- 
raat Madhoke Birar-and not the Gurdwara’ 


' at Satlani was'the one founded-in. memory 
_ of the Sikh Gurus: Howsoever -that may- 
be, thereis.no doubt-that the ‘‘Samadhs-”- 


of-the:Guru ancestors ofthe defendant do 
exist. within the precincts of the institution. 
These “Samadhs " were shown to the learn- 
ed-Senior. Subordinate Judge when he 
visited the spot : -vide-pages’213, 214 of the 
Printed-Paper-Book, part 1.” The erection 
and worship of “Samadk " is opposed ‘to the: 
teachings of Guru Gobind Singh and the. 
presence of these “ Samadhs | in the insti- 
tution ‘is'a-significant indication of- its “un-. 
orthodox character from the stand-point-of- 
the true followers. of Guru Gobind Singh... 

The question of the plaintiffs’ locus standi: 
to maintain this-suit'has tobe determinéd 
in the light of the position of the - present 
day Nirmalas and the. character of: the ins= 
titution as described above. The plaintiffs 
have‘alleged ‘that they.are. the worshippers 
of this Gurdwara. ‘Bat thére is no evidence 
on the record to establish this fact. Oae 
ofthe plaintiffs made a statement to this 
effect before the issues but this. statement 
was in the-nature of a pleading and not a 
part of the.evidence. It is significant that 
while the plaintiffs put the ‘defendant in 
the witness-box they themselves had not the 
courage to go into the witness-box. Piaint- 
iffa were the best persons to give evidence 
as fo the “interest possessed by them in 
the institution and their failure to go into 
the witness box must in the circumstances 
go strongly against them: ef. Gurbakhsh 
Singh v. Gurdial Singh (1). 

The learned Oounsel for the plaintiffs 
had to concede that there was no evidence 
to establish that the plaintiffs were the 
worshippers of the Gurdwara in dispute 
and he was-constrained to take up the posi- 
tion that as Sikhs they were entitled to go 
tothe Gurdwara for purposes of worship 
ete, and that this constituted sufficient in- 


terest for the purposes of s. 92, Civil Pro- ` 


cedure Oode. This position however, does 


(1) 105 Ind. Cas. 220; A. I. R. 1927 P. 0.930: 53 M. 
L. J; 392; 460. L, J. 273; 29 Bom. L.- R. 1392; 
(1927) M.W. N. 778; 4 0.: W.. N..935; 28 P-L- RB. 
$6732 OWNS: 0). A 


KIRPA BINGH-V, AJAIPAL SINGH, 309 


- ¥} 
K 


not seem to be tenable in view of the. re- 
marks of their Lordshins of the Privy Coun- 
cil on the subject in Vaidyanatha Ayyar v. 
Sivaminatha Ayyar (:) Their Loraships 
agreed with the view taken by Sir John 
Wallis in Ramachandra Iyer v -Ponniath 
Akathuthu Parameswaran Munbu (3), that 
to hold that the bare possivility, however 
remote, thata Hindu might desire to resort 
to a particular temple gives him an-interest 
in the trust appeare to defeat the object 
with which the Legislature inserted the 
words in the section ; : 
“ That object was to prevent psople inter- 
fering ‘by virtue ofthe section (s. 92) and 
the administration of charitable trust 
merely inthe interests of others and with- 
out any real interest of their own.” l 
` In view of the facts found in this case can. 
it be said that the plaintiffs have “ any real 
interests of their own,” as referred to above? 
The plaintiffs’ contention was that there -is 
no distinction at all between “ Nirmalas” 
and Sikhs but this has been abuadantly 
disproved. {Ín view of the affinity of the 
Nirmalas to Hindus and the character of 
the institution if cannot be assumed that 
the pleintifis who are Akalis would haye 
cared to go to this institution’ for the sake 
of -worship. They have certainly failed to 
prove that they used to do so. There is evi- 
dence on the record_to the effect that Sikhs 
in general go to this institution for worship 
but general statements of this kind cannot 
be considered suffi sient to eatablish that the 
plaintifis in particuler possess the requisite 
interest in the institution for the purposes 
of s. 92.“ In view of the remarks of their 
Lordships of the Privy Council quoted 
above, the bare possibility that . plaintiffs 
may have or may in future resort to the 
Gurdwara for worship cannot give them 
“ locus standi ™ to maintain the present suit. 
The extract from Sir Edward Maclagan’s 
Census report of 1891 which has been quot- 
éd- already shows that there is not only no 
affinity between the Akalis'and the Nir-: 
malas, but thatthe Akalis have been. bit- 
terly hostile to the Nirmalas and that there. 
lave ‘been great contentions' between the two 
sécts with:regard to the right of worship at 
the great Sikh shrine at Apchaloagar on 
the Godawari. The true genesis of the pre- 
(2) 82 Ind. Cas, 804; 47 M. 884; 511. A, -282; -47 
MLJ. 361; 35 M. L. T. 189; A. L R. 1924 P. 0. 291, 
(1924). M. W. N. 749; 100. & A. L R. 1076:-26 Bom. 
-R. 1121; 20-L. W, 803; 22 A. L.J, 983; 40 O.L. J. 
454; 29: ©. W. W. 154; 26'P. L. R. 1;:L. R. 6 A, (P. Oj 
17; 10. W. N.617 (P.O) o vat 
_:(8),50 ‘Ind. Cals: 693; 42 M. 360; 36 M. L.-J.. 396; 45:7: 
M, L. T, 304; 9 L, W. 492; (1919) M, W, NGGI, 


310 | Ne 


SANT BAM? RUPROCR, - 


Sent case also appears to-be a. dispute. ' bet- 
ween the parties to the -suit in connexion 
with the Gurdwara Guru Sar Satlani. There 
is evidence on the record which. shows that 
the Akalis took forcible possession of the 
Gurdwara at Guru Sar Satlani about March 
192) and that it was subsequently restored 
to the defendant through the: intervention 
of ‘the authorities in April, 1921.see Ex, 
D-56 and statement of D. W. No. 142. The 
present suit was instituted in J uly,1921, i.e., 
shortly after the restoration of the Gurdwara 
to the defendant. Out of the present plaint- 
iffs four were included in the committee ap- 
pointed by the Akalis to take over the 
management ofthe Gurdwara when they took 
forcible possession of it about March, 1921. 
. When the attempt to obtain forcible pos- 

session of the Gurdwara failed they appear 
to have instituted the present suit, 

_ After carefully [considering the evidence 
on the' record I have come to the conclusion 
that the plaintifis have failed to -prove their 
locus standi to maintain the present suit 
I would, therefore, accept this appeal and 
dismiss the suit, but in view of all. the - cir- 
cumstances leave the parties to bear their 
costs. CE 

‘Zafar Ali, J.—I agree. ; 
; Appeal allowed. - 


LAHORE HIGH COURT, 
“CRIMINAL REVESION Petition No. 71 
— or 1929, 
+! July 19, 1999, 
-Present:—Mr.-Justice Tek Ohand and Mr, 
>? Justice Agha Haidar. 
l ‘SANT RAM—AcouseD—PRTITIONER : 


EMPEROR One 
f —OPPOSITE Parry 

Penal- Code (Act XLV of 1860), 38.79, $50, -366— 
Kidnapping and -abduction, essentials of—De facto 
guardian, whether can be guilty of ‘abduction 
‘Marry’, meaning—Sale of brahmin widow by her 
mother-in-law to jat For marriage—Liability of 
mother-in-law—Hindu Law—Guardianship—Mother- 
in-law, er entitled ‘to give daughter-in-law in 
e— 4 i j 
pets m u Widows’ Remarriage Act (XV of 

-A mother-in-law has no Tight -u 
Law .to give her ‘widowed daught 


kidnappin, 

tion: ‘lp. 313, col, 1] 
` [The 
madia 
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-- The-word’ ‘marry’ in es;-386-and 494; Penal Code 
implies going through a form.of marriage, whether 
the same is in fact valid or not. [p. 314,col. 2.) |, 
Taher Khan v. Emperor (2), referred to. < 
A defacto guardian who has no right to give 
his ward in marriage may “bring himself-within the 
criminal law if he gives-away the niinor-with one 
of the intents specified in .s. 366, Penal Code. 
[ibid.] : P 
- A brahmin child widow “was living ‘under thede 
facto guardianship.of her.mother-in-law. Sant Ram, 
a jat, wanted to marry her and -Durga arranged:a 


bargain between themother-in-law and Sant Ram ' 


for the sale of the girl tothe latter for a certain 
sum ofmoney. Durga and Sant Ram gave'some 
Ppieces-of paper tothe mother-in-law telling her 
that they were currency-notes. The mother-in-law 
told the girl that she must.go to her sister's house 
and that she had asked twomento take her there, 
The girl accompanied ‘the ‘mother-in-law till 
she was handed: over -to Durga and Sant Ram. ‘She 
was kept-in ‘Sant Ram's -house confined against 
her will fora fortnight when the Police rescued. her. 
The mother-in-law, Durga-and Sant Ram were charged 
for abduction : 


< Held, (1) -that the act ‘of the mother-in 


law fell within s.: 366,-Penal ‘Code, ‘though she was ' 


the de facto guardian of the girl, .and.she was not 
protected by s.79, Penal Code, as she had no autho- 
rity under the Hindu Law or under ‘the Hindu 
Widow's Remarriage Act to give the girl in‘mar- 
riage; [p. 211, cols. 1-& 2] 2 . 

Queen-Empress v. Bai Mahakor (1), referred to. 

(2) the fact that there-could ‘be no lawful mar- 
riage between a brahmin woman and a jat did not 
in any way ‘take ‘the case'out of s, 366, Penal Code; 


Tp. 314,col. 2.] 


(3) that Durga and Sant Ram -were -also -clearly 
guilty under s. 366, Penal Code. [ibid.] 

Criminal revision’ from an order of 
the Sessions Judge, Hoshiarpur, dated the 
24th September, 1928, 


Mr. M. Sleem, for the Petitioner. 
Mr. Des Raj Sawhney, for the Crown. 


JUDGMENT.—In order to appreciate 
properly the question of law, which arises 
for decision in this petition for revision it 
is necessary to state the following facts 
which have been fully established by the 
evidence led at the trial and which are 
no longer in controversy before us. 

-The- central. ‘figure. in the case is .a 
brahmin child widow -Musammat ' Mahanti 
(P. W. No. 1), who was about 14 years old at 
the time of the occurrence. She was born at 
Mauza Naloh in the Una Tahsil of the 
Hoshiarpur District and shortly after her 
birth her father died, leaving him surviv- 
ing a widow, a son and two daughters 
named Musammat Jawna and Musammat 
Mahanti aforesaid. Some years after, the 
two. daughters were married: Musammat 
Jamna to one Rupa in Mauza ` Narainpu- 


kbar and Musammat-Mahanti to Gorkhu in 


Tika Sohari. in ,the Hamirpar Tahsil of 
the “Kangra: :Distriet. . At the time-‘of her 
marriage Musammat-.Mabaenti -is ` statéd to 
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have been about four years of age. Some 
years after the marriage sbe went to her 
husband's house, but it has not been 
shown whether the marriage was con- 
summated, for Gorkhu died in 1926 when 
Musammat Mahanti was only 12 years old. 
After his death she continued to live in 
her husband's house with her mother-in- 
law Musammat Sundro In the same house 
also lived Musammat Sanodro's'son-in-law, 
named, Sangaroo. Shortly bsfore Gorkhu's 
death Musammat Mahanti's mother and 
brother had also died, and her only relation, 
living at the time of the occurrence, was 
her elder sister Musammat Jamna., 

Early in May 1928, Durga brahmin of 
Mauza Tikka, Tahsil Une, who had been 
known to Musammat Sundro before, came 
to Mauza Sohari along with-a jat, named 
Sant Ram resident of Mauza Mahmedi- 
wal, who was evidently in need of a 
“woman. Durga introduced Sant Ram to 
Musammat Sundro, and succeeded in 
arranging a bargain between her and Sant 
Ram for the sale of the widowed girl, 
Musammat Mahanti, for Rs. 2,900. Accord- 
ingly on 3rd May, 1928, Durga and Sant. 
Ram handed over six pieces of paper to 
Musammat Sundro, representing that they 
were currency notes of the aggregate 
value of Rs. 2,499, It was agreed between 
the contracting parties that after sunset 
Musammat Sundro would take Musammat 
Mahanti outside the village, where Darga 
and Sant Ram would meet them and 
carry her away. The unfortunate girl, 
Musammat -Mahanti, was of course, kept 
in complete ignorance of the object of the 
visit of Darga and Sant Ram to the 
village or of the fact that she had been 
the subject of a sale in this manner. 
Shortly after nightfall Musammat Sundro 
told the girl that her sister Musammat 
Jamna had called her to her village 
Narainpukhar and that she should get 
ready to start immediately. The girl was 
naturally pleased to hear that she was to 
be sent to her sister but she said that 
she would go the next morning. Musammat 
Sundro, however, replied that she must 
go at once, and when questioned as 
to who was going to escort her on the 
journey, Musammat Sundro stated that 
her sister had sent two men to fetch 
her and they were waiting outside. “The 
girl, much against her will, accompanied 
her mother-in-law, to the bohar tree iout- 
side the village, where they were met by 
Durga and Sant Ram, as well.as Musammat 
Bundro's son-in-law Sangaroo and’. one 
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Sohnun Rajput. The whole party escorted 
the girl to a distance of two or three 
miles. Eventually Musammat Sundro, 
Sangaroo and Sohnun returned, and Sant 
Ram and Darga caught hold of Musammat 
Mahanti by her arms and forcibly proce- 
eded further. The unfortunate girl wept 
and cried but, in her helplessness, had no 
alternative but to accompany them. On 
the way they met some persons, who 
made enquiries as to why she was being taken 
in this manner, but they were told that 
she was going to her sister and that she 
was weeping as she did not want to go 
at night. They covered a considerable 
distance till midnight and then slept 
ina cattlashed on the roadside. Next 
morning they proceeded towards the 
Hoshiarpur District and on the way 
Durga and Sant -Ram told her that if 
any one enquired about her she should 
state that she was a jat woman and not 
a brahmin. When they arrived near a 
big habitation Sant Ram tried to per- 
suade the girl to put ona dhoti and a 
turban, but she refused. Later in the 
day he informed her that she had been 
sold by her mother-in-law to him for 
Rs. 2,500, The girl was horrified to learn 
all this, but continued the journey until 
they reached Sant Ram's village near 
Mahilpur in the evening. There she was 
kept in Sant Ram's house confined in kothri 
for a fortnight, until the Polica rescued 
her on 18th May. 

ít has been stated above that in payment 
of the sale price, which Sant Ram and Durga 
had agreed to pay to Musammat Sundro, six 
pieces of paper, stated to be currency notes 
ofthe value of Rs. 2,499, had been’ made 
over by them to Musammat Sundro on 3rd 
May. The next morning Musammat Sandro 
gave these papers to Sangaroo to ascertain 
if they were real currency notes, 
He showed them to Ram Singh Khazana, 
Shankar. and Sita Ram (P. Ws. Nos. 5 to 8) 
who all stated that there were handwritten 
documents and were nothing more than mere 
waste paper. Upon this Musammat Sundro 
sent Sangaroo and Sohnun to Durga in the 
Hoshiarpur District, and the latter after 
some delay took back the papers and in lieu 
thereof executed promissory note (Ex. P, B.) 
for Rs, 1,500 which runs as follows: 

“I have purchased Musammat Mahanti 
aged 14 years for Rs. 1,500 from Musammat 
Sundro. [agree to pay the amount on-15th 
Jeth. I, Darga, have purchased her, and 
while in the enjoyment . of sound senses; 
have got this receipt written so that it may 
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Berve as an authority, I shall have no 
objection:to the payment of.the amount.” 
.,,Sangarco,and Sohnun returned to the 
village with this document and handed it 
over to Musammat Sundro, Meanwhile it 
became known in‘the village that Musammat 
Mahanti had been sold in this manner and 
information was conveyed to. Lal Singh, 
lambardar(P. W, No. 2), who reported the 
matter to Dwarka Nath (P. W. No..13), Sub- 
Inspector,of Police, who happened to be in 
the neighbouring village in‘connexion with 
another case. On the statement of Lal Singh 
the First Information Report (Ex, P. A.)-was 
recorded and the. investigation taken up in 
ight earnest. The. Sub-Inspector proceed- 
ed. to Durga’s ‘house in -the Hoshiarpur 


- District. and, recovered from him: the so-. 


called currency notes on 16th May and 
then proceeded to Mauza. Mahmediwal and 
found the girl confined in a kethri in Sant 
Ram's house.- He searched the house and 
recovered two blank’ stamp papers, one of 
which (Ex. P.. H.) purported to have 
been, purchased by Durgaand the other 
(Ex. P, G.) by Sant Ram. It appears from the 
statement of Chandu Lal (P. W., No. 16).that 
it was intended that Durga should execute a 
deed of release regarding the girl in favour 


of Sant Ram and Sant. Ram should execute. 


a-bond in favour of Durga admitting liabili- 
ty for the sum of Rs. 1,500 which the latter 


had undertaken to,pay to Musammat Sundro. 
As a result of this. investigation Sant 


Ram, Durga, Musammat Sundro, Sangaroo. 


‘and Sohnun were sent up to take their. trial 
under s, 366, Indian Penal Code, before the 
Additional District Magistrate, Kangra, for 
having abducted. Musammat {Mahanti with 
intent to compel her to marry against her 
will. Of these Sangarooand Sohnun were 
discharged and the .other three convicted 


under 6..36€ and sentenced each to under-- 


go rigorous, imprisonment for four. years, 
Durga and Sant Ram were also’ chal- 
laned separately under s. 420,-Indian Penal 
Code, for having cheated Musammat Sundro 
by. giving her the so-called currency -notes. 
The learned Magistrate found both of them 
guilty in that case too, and sentenced each 
to six months. imprisonment. All -the con- 
victs appealed to the Sessions J udge, 
Hoshiarpur, but their appeals were dismiss- 
ed. Sant Ram alone preferred petitions for 
revision to this Court against his conviction 
in both cases. These petitions came up for 
hearing before.Addison, J, who quashed the 


conviction unders 420 as Musammat Sundro. 
the principal witness in that case, had stated- 


that she was not cheated and there was no 


yee 
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other evidence to support the charge. In 
the other case it was contended that, on the 
facts found, the act of the petitioner did not 
fall within s. 366. The learned Judge, 
being of opinion that the question of law, 
was of sufficient importance to require. an 
authoritative decision, has referred the case 
to the Division Bench. As the point equally 
affected the other two convicts Durga and. 
MusammatS8undro, the learned Judge direct- 
ed that'their cases should also be considered 
-by the Division Bench though they have 
not formally moved this Court. N 

Mr. Sleem, who appeared for Sant Ram | 
petitioner, frankly conceded that the find- 
ings of fact arrived at by the learned Ses- 
sions Judge were substantially correct and 
that he could not put forward any valid 
ground to challenge them. . He, however, 
contended that as Musammat Mahanti had . 
been in the “keeping” of her mother-in-law, 
Musammat!Sundro, ever since her husband’s - 
death, the latter was her de facto guardian, . 
and her act in deceitfully inducing 
the girl to leave her- house with’ 
intent ‘that she might be compelled, 
to marry Sant Ram against her 
-will, howsoever reprehensible morally, was 
not criminal. For a similar. reason, argued 
the learned Counsel, the acts of Durga and 
Sant Ram in compelling the girl to accom-., 
pany them did not come within the ambit 
of s. 366 or any other cognate section of the- 
ode, as they did so, with the full consent 
and approval of her “guardian” Musammat. 
Sundro, and after the latter had voluntarily 
handed her over to them. He stressed the 
point that a guardian, whether de jure or. de 
facto, has the legal right to keep the ward in. 
her custody, and that.this carried with it the: 
lesser right to “move” the ward from one 
place to another. From these premises, the - 
conclusion was sought to be logically drawn, . 
that in taking the minor from her house to. 
the bohar tree outside the village, Musam- 
mat Sundro merely exercised her “lawful” 
rights. f : 

These arguments, which were put forward 
before us with much subtle ingenuity and 
skill, are, in my opinion entirely fallacious, 
In the first place they overlook the distinc- 
tion between “kidnapping. from lawful. 
guardianship” and “abduction” as defined . 
in the Indian Penal Oode, and confuse the 
ingredients of the one with those of the. 
other. - Secondly, they are based on a 
misconception of the true position of a 
“de facto” guardian in respect of the right to ` 
give the ward in marriage. It must-be borne ` 


| in mind'that the. prisoners have been-found ;. 
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guilty of “abducting” Musammat Mahanti 
with intent that she might be compelled to 
marry -against her will. They were not 
tried for “kidnapping” her “from lawful 
guardianship,” and, therefore, considera- 
tions, which might have been of paramount 
importance in respect of that offence are 
-wholly irrelevant in. this.trial. 

ITt-is hardly necessary to point out that 
the two offences, though cognate, are es- 


sentially dissimilar. In the former, the - 


person kidnapped must «be fa minor 
under 14 years of ageifa male, and under 
16 years if a female but the subject of ab- 
duction may be a person of any age. Kid- 
napping from lawful guardianship as its. 
very wording indicates, is intended to pro- 
tect the custody of the ward by the person 
in whose “keeping” the minor is or to whose 
care and custody he or she has been law- 
fully entrusted. A child, without a guardian, 
cannot, therefore, be kidnapped, except 
when it is, taken out of British India, which 


is a separate offence and applies equally to ` 


persons of all ages. Abduction, on the 
other hand, has reference exclusively to the 
person abducted. Again, consent of the 


person “moved,” if freely and voluntarily. 


given, condones abduction but in. kidnap- 
ping consent of the person “taken” 
or. “enticed” is whole immaterial. Further, 
the means employed in- “abduction” 
must have an element of force or deceit 
in it, but in “kidnapping” they may be 
entirely innocent. Another important dis- 
tinction.is that-in kidnapping the intent of 
the offender is a wholly irrelevant considera- 
tion, but in abduction it is the all-important 
factor. 
napping from lawful guardianship is a 
substantive offence, but “abduction” is an 
auxiliary. act, not punishable by itself but 


made criminal only when it is done with. 


one or other of the intents specified in 
B. 364 et seg. There may be cases in-which 
an act falls under both offences, e. g., when 
force or deceit is employed in removing a 
_ female minor from the custody of the guar- 

dian, with intent to murder her, to force 
her to illicit intercourse. But in the ma- 


jority of cases the act, while coming within. 


the purview.of one .of these offences will 
not attract the provisions of the other. 


We must, therefore, confine ourselves in the ` 


present case to the ingredients of the offence 
of which the prisoners have been convicted, 
viz., “abduction” with intent to compel the 
girl to marry against her will, and leave 
out of consideration. the requiréments of 


wav 


kidnapping from lawful: guardianship. -;” ~ 
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Section) 362 defines abduction :as follows: 

“Whoewer .by force compels, .or. by any. . 
deceitful {means induces, any person to go . 
from any| place, is said to. abduct that pet: 

5. 366 enacts. ee 
iri * *abducts any woman with in- 
tent that dhe may be compelled, or knowing 
it to be likely that she will be compelled, to ° 
marry any person against her will * *shall 
be punisi ed with imprisonment etc,” 

It will be noticed that the phraseology 
of the sections is very.comprehensive' and . 
fully covè#s the cases of the three prisoners, 
one of whom, Musammat Sundro, has been - 
found to jhave deceitfully induced the girl 
to go frora the house to the- bohar tree with 
intent that she might be compelled ‘to 
marry Sar 
other two, namely, Sant Ram and Durga, - 
have been {held to-zhavye compelled.her by 
tcompany them from the bohar ` 
tree to tha Hoshiarpur District with the 
like intent. \ `. : e i : 

Mr. concedes that this isso, but 
he contends\that the sections should not 
be interpreteld “too literally,” otherwise it 
would lead tọ startling results. He sup- 
ported his contention by giving the illustra- 
tion of a Hindu‘er Muhammadan father, who 
had betrothed Ris 14 years old daughter to. 
a boy of excellent character and admirable 
antecedents, but, Whom the girl, for some © 
reason or other, \i8 not willing ‘to marry. 
On the day fixed {for the marriage the girl 
goes away to the house of a relation but the: 
father: forcibly brings. her back and has the 
marriage performed, by the family priest in 
strict accordance with the ceremonies pre- 
scribed by the-pe sonal law, and in ‘the 
presence of thé brotherhood. It.is urged 
that if s. 366 is to ba literally construed the 

iilty, but, it.is pointed 
out, that this will be \@ result which could: 
not have been intended by the Legislature, - 
A little consideration \Will, however, show 
that the law on the subject 18 not so absurd 
and that the-case of Musammat Bundro is 
inno way analogous-to iat of the father in: 
the illustration. It must be remembered 
that s. 366, like all other sèctions of the Pe-. 
nal Code, is:subject to thè general excep-. 
tions described.in Ohap. IV of.the Code. One 
of these exceptions is-given it-3..79, which 
provides that: p 

“Nothing-is an offence which is done by a. 
person who is justified-by law in doing it.” 

Now, under Hindu Law, the father pos-- 
sesases the absolute right to arrange for the 
marriage of his children below 16, years of; 
age and there-are elaborate texts giving-the; 





-sl ‘i 


order in which this right is to be (exercised 
- by the other relations in the evefnt of the 
death of the father (Yajnavalkya/ i 





Sundro in the case before us? [I am not 
aware of any provision in any system of law 
which invests a mother-in-law} with the 
power to give her widowed daughter-in-law 


in ‘marriage. There can be nof manner of 
‘doubt thata Hindu mother-in-lew does not 
possess this right. Remarriage! of widows 
being looked with disfavour by/the Smritis, 
no texts bearing on the point dan be found. 
So far as British India is cohcerned, the 
question is, however, conclided by: the 
provisions of Act XV of 1%56, which was 
enacted to remove all/ doubts about 
the validity: of .remarriagres of Hindu 
widows, Section 7 of ‘the Act pro- 
vides that if the widow /remarrying is a 


minor whose marriage has/not been consum- ` 


without the con- 
sent of (a) her father, if live, and fb) fail- 
ing him, her relations /in the following 
order: : 
(4) Paternal grandfather: 
(ii) Mother; / f 
(iit) Elder brother; 
_ (iv). Next male relatives: 
and in the case of a Widow who is of full 
age, or whose marriage hasbeen consummat- 
ed, her own consent hall] be sufficient to 
consititute her rem&frjage lawful and valid. 
As stated already, it is not known whether 
the marrisge of MusgmmatMahanti with her 
deceased husband {o;khu had been consum- 
` mated, but the Question is immaterial as 
even if it had not been, the mother-in-law is 
. bot among the, persons, who are authorized 
by. the Statute to give their consent to the 
marriage’of her widowed daughter-in-law. 
It is'‘thus‘clear that Musammat Sundro was 
` not the guardian of Musammat Mahanti tor 
the purpose of giving her away in marriage. 
The fact that the girl had been living under 
‘the protection and that she was the de facto 
guardian-of her pérson. cannot. hélp-her ‘in 


mated she shall not ay 
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any way. In fact, it makes her position worse» 
Shehad no doubt a right of the custody of 
the minor, so as to afford her protection Írom 
attack by outsiders, but this did not give 
her the power to abuse her position of ad- 
vantage so as to give away the minor in 
marriage without her consent, or to deceit- 

tully induce her to leave her house with - 
intent that she might be compelled to 


’ marry against her will. As remarked by 


Jardine and Ranade, JJ., in Queen-Hmpress 
v. Bai Mahakor (1): 

“Theright to dispose of a minor Hindu 
girl in marriage does not necessarily belong 
to the person, who has the right of guar- 
dianship,” and such a guardian may bring 
herself within the criminal law, if she ab- 
ducts the minor with one of the intents 
specified in the Code. 

It is clear that the act of Musammat 
Sundro, which, as shown already, falls prima 
facie within s. 366, is not one which she was 
justified by law in doing, and s. 79 can 
afford no protection to her. : 

As a lest resort, Mr. Sleem contended 
that the conviction was bad for another rea~ 
son, namely, that the criminal intent imput- 
ed tothe prisoners was to compel the ab- 
ducted girl to “marry” against her will, and 
that this presupposes that a valid marriage 
could beperformed between her and Sant 
Ram, But as‘she was a brahmin by caste 
and he a jat, and a marriage between them 
would not be valid under the Hinda Law, 
the intent to compel her to “marry” cannot 
be said to have been -established. This 
contention is, however, devoid of force, for 
itis settled law that in s, 366 the word 
“marry” implies, as in s. 494, going through 
aform of marriage, whether the same is 
in fact valid or not; Taher Khan v. Emperor 
(2). Moreover, if this argument were sound, 
the persons concerned would still be guilty 
of the alternate offence under the same sec- 
tion asin that case their intent would be to 
foree the girl to “illicit intercourse” with 
Sant Ram. In that event, the acts would © 
also fall under s, 366-A ors. 372, as the girl 
in this case had been admittedly sold, and 
their conviction could be altered accord- 
ingly. 

After giving the case my most anxious 
and careful consideration; I have no hesita- 
tion in holding thatall the prisoners have 
been rightly found guilty of an offence under 
8.366 and that their conviction must be con- 
firmed. i 

(1) Rat Un, Or. O. 820, ; j 

-(2) 45 Ind. Cas. 688; 45 O. 641; 270. L. J. 436; 22-0, 
W. N. 695;--19-Or. L. J.840, > pan | 
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>- Mr, Sleem strongly pleaded for reduc- 

_ tion in the sentence,.but having regard to 
-the serious nature of the offence which was 
carafully planned and cleverly executed, I ean 
find no extenuating circumstances in favour 
.of any of the prisoners. ` Musammat Sundro 
abused her position of trust and actuated by 
‘motives of lucre, deceitfully induced the 


helpless girl to leave her house at-night to. 


go with strangers to whom she had been 
sold by her. Durga acted: as a sort of bro- 
ker and played the most important part in 
bringing about the sale and the abduction; 
and Sant Ram,-a grown up jat of 45, is the 
person for whose sake the crime was com- 
. mitted, The maximum punishment pro- 
vided by law for an offence of this kind 
under.s. 366 is- ten years, and in the cir- 
cumstances of the. case a sentence of four 
years’ rigorous imprisonment agdinst each 
convict: can by no means be regarded as 
severe. — ak 
For the foregoing reasons, I would dis- 
miss the petition for revision. 
. Agha Haidar, J.—I agree. 
> A ; Petition dismissed. 


$ 


LAHORE HIGH COURT.: 
URIMINAL Revision No. 946 oF 1929, 
October 25, 1929. 
-Present:—Justice Sir Alan Broadway, Kr. 
BMPEROR-— ProsEGUTOR 

versus 
NUR HUSSAIN—Acoussp— 
l ReeponpEnt. 

Criminal Procedure Code (Act V of 1898), s. 562— 
Penal Code (Act XLV of 1860), s. 406—Criminal breach 
of trust—First offender—Release under s. 562— 
Revision—Interference with sentence. ` 

Where an offence of :criminal breach of trust 
by a public servant was committed several’ -years 
ago and‘the amount involved was not large and the 
accused was a man of 55 years and was 2 first 
offender, and the Magistrate directed his release 
unders 562, Criminal Procedura Code: 

Held, that the Magistrate could not-be held to have 
acted without reason in applying s. 562, Criminal 
Procedure Code, and there was no reason for enhanc- 
ing -the punishment in revision. : ; 

Case reported by the District Magistrate. 
Rawalpindi, dated the lst July, 1924. i 

Mr. Partap Singh, for the Government 
Advocate, for the Urown. l i 
. Mr. Mohsin Shah, for the Respondent. 

. REPORT.—Nur Hussain, accused, was 
the Secretary of the Co-operative Society, 
Nambal. On 3lst December, 1924, Fazal 
Muhammad, Sub-Inspector, - Co-operative 
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Societies, entrusted - Rs.- 56-7-0 to the ac- 
cused for} the purpose of deposit with the 
Central Bank, Murree, and obtained re- 
ceipt ‘Ex. P. T. from him, Fazal Mu- 
hammad {had realized -this amount from 
the various members of the Nambal So- 
ciety. The accused did not deposit the 
amount ih the Central Bank, but .appro- 
priated the same for his private use, On 


-20th July,} 1925, M. Zahur Hussain, . Assist; 


ant Registrar, while inspecting the ac- 
counts of; the Nambal Society questioned 
the accused about this sum, but the ac- 
cused denied having received it from the 
Sub-Inspector. This was obviously false. 
The accussd was prosecuted under s 406, 
Indian Penal Uode, for committing criminal 
breach -of| trust in respect -of ‘Ra. 56-7-0 
belonging “to the soviety. In~ his state- 
ment in Court dated 3let January, 1929, 
accused admitted the receipt of this sum 


- and also the fact that he had spent it in 


defraying the marriage expenses of his 
daughter. | ` rents oo Reacts. 
-The Magistrate trying the case’ tightly 
convicted the accused: under s, 406,.Indian 
Penal Code, but instead of-sentencing him 
to any punishment he. has directed his 
release under s.-562, Oriminal. Procedure 
Code. The accused was holding a.responsi- 
ble post-of the- Secretary of-a Co-operative 
Society’ and as such had committed éri- 
minal breach of trust in-regard to the public 
money placed in his charge, An‘offence of 
criminal breach- of trust--by-a person ‘in 
charge.of public moneys is one of a speciál- 
ly serious nature ‘and -calls for ‘a’ severe 
sentence.: vide Parma Nand v..Emperor.(1). 
The Magistrate has taken’ a-very. lenient 
view of the case and. has, E ‘suggest, wrongly 
exercised -his discretion. in releasing: the 
accused under .s.-'592,Criminal Procedure 
Oode, on inadequate grounds. 

I, therefore, forward the case under a. 
43s, Criminal Procedure Code, for the 
orders of the High Oourt with a‘recom- 
mendation that the order of the Magistrate, 
First Olase, dated 15th April, 1929, releasing 
the accused under s. -462, Oriminal -Pro- 
cedure Code, be set aside, and to meet the 
ends of justice an adequate sentence of. 
imprisonment be passed against ` the 
accused. ` 


ORDER.—I have heard Counsel and 
carefully considered the case, and have 
come to the conclusion that the conviction 
of the respondent must be sustained. The 
question of sentence isa difficult one, The 


'(1) 108 Ind. Oas. 387; 39 Or. L. J. 1, 
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‘offence: was committed several years ago 
some time in 1925 and the amount involved 
isnot large: the respondent is 54 years of 
age and, as-stated by the Magistjrate, this 
‘is: his' first conviction. While, therefore, I 
‘might myself have awarded a sentence of 
imprisonment I am not prepared to. hold 
that the Magistrate acted without any reason 
when he applied s. 562, Oriminal/Procedure 
Code. In these circumstances I must decline 
to alter the punishment awarded. |) | - - 
ic A Order aecordingly 
EA . La $ 


Y 
i 


' . LAHORE HIGH COURT. 

"" CarminaL APPEAL No. 664 oF 1929. 
‘November 8, 1929. 
Present:— Mr. Justice Agha Haidar. 
MAHANDI—Acovsgsp—APPELLANT 
versus 
EMPEROR—Opposire PARTY. 

. Penal Code (Act XLV of 1860), s. 95—Right.of 
private defence, scope and limits of. 

',The.law does not. require a citizen,. however law 
abiding hemay:be, to behave like a rank cowardon 
any occasion. The right of self-defence as defined 
by law must be fostered in the citizens of every free 
country andif aman is attacked he need not run 
away and he would be perfectly justified in the 
eye Ofilaw.ifhe holds his ground and -delivers a 
counter attack to his assailants provided always. 
that the injury which he inflictsin self-defence is 
mot out-of proportion to, the injury with which he 
was: threatened. : é 

< [The tendency of Courts to ignore the right of 
private defence condemned. ] | 

"Where the assailants who were armed with dangs 
opened’ anattack onthe accused who were armed 
only ‘with’ alathi anda. blow given by one of the 
accused fell on the head ofone of the assailantsand 
caused a fatal injury: i - 

Held, having regard toall the circumstances of 
‘the case, that the-accused did not exceed the right 
of private defence and were not guilty of any offence. 

Oriminal appeal from.an orderof the Ad- 
ditional Sessions Judge, Lahore, -dated.the 
Ast June, 1929. | 

Mr. V. N. Sethi, for the-Orown. 

-JUDGMENT.—Mahandi_ and Siraj 
‘have each been convicted by the Additional 
Sessions Judge, Lahore, under s. 304. Part 
‘2, or in the.alternative, under s. 325, Indian 
‘Penal Code. Mahandi has ‘been sentenced to 
four years’ rigorous: imprisonment ‘while 
Siraj's sentence is three years’ rigorous im- 
prisonment. The two convicts have ap- 
pealed from the Jail separately. - 

“The trial of the accusedin the Courts 
below was a protracted one, They were 
once convicted by a Magistrate and sentenc- 
‘gd; . On the matter coming up in -appeal 
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ing on the other side of the minor. 
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before the Sessions Judgethe ‘conviction 
was quashed and are-trial ordered. Tha 
‘result was that the caselasted for about a . 
‘year. The Additional Sessions Judge has 
written: a long judgment and I ‘do not 
propose to go into the détails which are to 
be found in-it: Briefly stated, the facts are 
that Musammat- Karimo went to live with 
her sister Musammat Nawab Bibi, who is 
the wife of Mahandi accused It was 
suspected that Musammat -Karimo was 
carrying on a liaison with Mahandi. She 
was, therefore, removed from Mahandi’s 
house and ultimately came tolive with 
Dina, her uncle. Some time after this 
Mahandi and Siraj, while going to a certain 
Railway. Station, were walking along the 
bank of a-minor-which passed through the 
village in which-Musammat Karimo was, 
living with her uncle Dina, It is said that 
Mahandi was seen talking to Musammat 
Karimo while she was drawing water at 
the well, Another woman Musammat 
Kamon raised an alarm with the result, 
that Dina, Nurand Jhanda and perbaps 
two others came running with dangs to- 
wards- the place where Musammat Karimo 
was. The Additional Sessions Judge has 
accepted the story that.Dina jumped across 
the minor in order to get at Mahandi and 
Siraj who were on the opposite bank and 
that Dina took the lead and was the first to 
aim a blowat Mahandi. This was followed 
by a free fight, according tothe Additional 
Sessions Judge, between Dina and Nura on 
the one side and the accused on the other 
side. Dina received two injuries, One of 
these injuries was not very serious while the . 
other caused fracture of the skull of which 
Dina died shortly afterwards Nura. the 
henchman of Dina, received four simple 
contusions. The accused Mahandi ‘also 
received four injuries - One of the injuries: 
received by Mahandi was:- a dang blow 
behind his-ear. Biraj received five injuries ` 
three on the head, the fourth on the back 
and the fifth on the cheek involving.one : of. 


theeyes. It :wouldthus appear that while 
Dina and Nura received four injuries 
between them the number of injuries. 


received by Mahandi-and Siraj was nine. 
The Additional Sessions Judge -while- 
dealing: with the plea of self-defence ob- 
served as follows: 4 
“All the.eye-witnesses referred -to-above 
and Jhanda (P. W. No.-3) and the injured 
man Nura (P. W No.5) have unanimously 
deposed that both the culprits were stand- 
The 
deceased:..Dina was-the first man to come 


2 


ye 
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from his village and to jump over. that 
minor. He then went to the other bank 
where: the accused were standing and 
threatened them as to why they had come 
to his village. Mahandi accused then’ in- 
flicted the first blow to hishead and he fell 
down wounded: Other two blows were 
simultaneously inflicted to his head by 
both the accused. Nura advanced further 
in order to rescue him and hetoo was 
assaulted’ and ran away through fear, 
-According to these eye-witnesses Nura had 
given only one blow to Siraj accused. None 
of these witnesses have attempted to explain 
as to how Mahandi received injuries. On 
the other hand the three ‘defence -witnesses 
who are quite disinterested persons have 
deposed unanimously that dn learning the 
news that Mahandi was found talking to the 
girl Dina and his men came running to the 
spot with dangs in their hands. Both the 
accused were standing on the other side of 
the bank and Dina and his men jumped 
over the minor ‘and assaulted the culprits: 
Dina. had taken the lead and was the first 
man to aim a blow:on Mahandi. Thena 
free fight ensued between Dina and Nura on 
one side and both the accused onthe other, 
with the result that all four of them receiv- 
ed injuries. This version appears more 


probable and true and it is fully corroborat- : 


ed by the medical evidence.” | - d 
After. recording this finding; which has’ 
not been challenged by the learned Public 
Prosecutor before me, the Additional 
Sessions Judge, curiously enough, proceed- 
. ed to observe as follows: j 
“The presence of the accused on the spot 
is already explained. It does not appear 
improbable, as suggested by the assessors 
that the accused were travelling along with 
the canal minor when by chance they came 
in contact with the girl, As there wasa 
suspicion in the minds of her people that 
the accused Mshandi was carrying on a 
liaison with that girl, Musammat Koman's 
alarm succeeded in bringing. the girl’s 
uncle and cousin tothespot.. They then 
indulged in a free fight with the. accused 
Mahandi who was no doubt inimical to 
them. In -a. free fight like this when both 
the parties are armed with dangs it is im- 
possible:to say that -one party. hed- acted. 
in self-defence.” ae Ae : 
To my mind these two findings. are, 
clearly inconsistent as the Public Prosecu- 
tor had to'admit: somewhat reluctantly. -I° 


attach importance to the-fact that ‘Dina’s- 
party started. by’ making. a ‘determined ’ 
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across ‘tlhe minor in ofder to get at:the 
ho happened to beon the other 
Itineed hardly be emphasized that 
the accused could not possibly: have visited 
the villalge which was the scene of the 
oceurrenge with any intention other than -a 
pacific one. The theory of any attempted 


-abduetior on the part of the accused is very 


properly | discarded ‘by the Additional 
Sessions {Judge himeelf, and the learned 
Public Prosecutor before me has very pro- 
perly noti supported it. The fact, therefore, 
remains tibat while the accused were going 
along the{bank of the minor, Dina and his 
party ran; towards them and jumping across 
the minor Dina opened his attack by aiming 
a dang blow at Mahandi. Under these 
circumstamces Mahandi had no alternative 
but to defend. himself to the best of his 
ability. 

The Additional Sessions Judge at the 
conclusion\ of his judgment while justifying 
theconvictjon of theaccused observed that 
“the accused had achance to run away 
and as they persisted in standing at the 
minor thus giring an ample opportunity. to 
other party to\indulge in.a fight with them 
they cannot be gaved from the: -penal ‘con- 
sequences oftheir: active participation in 
the same fight.” $- ~~ s= >ù 

This line of reasoning‘does not appeal to 
me and cannot be supported either by’ any 
known principle of law or-by'an ‘appeal to 
éommon sense, 'Tiknowthere is'a- tendency 
in some Courts’ practically ‘to ignore ‘the: 
sections of, the Intlian Penal: Code which; 
deal with the right of private defencé:; --but: 
it is my considered opinion that the- law: 
does’ not ‘require. a citizen, -however law. 
abiding. he may be, to, behave like’a’ rank; 
coward on any occasion. The right-of self-- 
defence'as-defined by law must be fostered 
in the citizens ofevery\free country~ and? 
I am perfectly-clear inmy mind thatif a: 
man is attacked he needDot run away and: 
he would be perfectly justified in the eye 
of law if he holds his ground and delivers: 
a counter attack to his an aa -provided 
always, that the injury which he Nnficts in 
self-defence is not out of proportion ‘to’ the 
injury with which he was- threatened. In 
thecpresent.case, there is no doubt onthe: . 
finding of the Additional Sessions Judge 
that Dina’s party opened the attack upon. 
the accused and.aimed a dang blow at 
Mahandi. It does not appear that beyond. 
giving blow for-blow the ‘accused acted in: 





‘a particularly cruel’ and brutal manner,: 


Their assailants were armed with dangs. 


attack. in. that- they were the first to:jump; and the accused carried nothing more’ thay. 
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„ordinary lathis. .1 
received injuries.on the head 
injuries did not prove to be fatal), Unfor- 
tunately it happened that a blow {given by 
one of the accused fell on the head} of Dina 
with fatal results. I have already noted 
_ that Mabandi received a blow behind his 
ear and Siraj got three blowson his head. 
In my opinion-under all the circiymstances 
of the case and having regard to {the find- 
ings of the- Additional Sessions Judge, 
which the Public Prosecutor fhas not 
challenged before me, the acctised are 
entitled to claim the benefit of the right of 
private defence. I would, 
accept their appeals, set aside 
victions and sentences and order {that they 
be released forthwith. . i 
JA Appeal fallowed. 


accused 
Hut those 


LAHORE HIGH COURT. 
Sgconp O1vit APPEAL No. 1135/4 or 1929. 


October z8, 19254, 

Present :—Mr. Justice Diglip Singh. 
BANTH RAM AND. ANOTHER— 
DagrenpANTa—A PP LLANTS, 

versus 
RAHMATULLAH Anp ANOTHEER— 
. PLAINTIFF AND DEFENDANT/— RESPONDENTS. 

Practice—Court-fees—Question, of proper Court-fee 
not free from dificulty—Appeal filed with insufficient 
‘Court-fee— Extension of time to! pay additional fee— 
Civil Procedure Code (Act V off 1908), O. III, r. 4> Ap- 
peal—Vakalat signed only by! one appellant—Validity 
of-presentation, - i : 

Where the question of Proper Court-fee is not free 
from difficulty, time should be allowed to make up 
the-deficiency, if the Court holds that the Court-fee 
paid. is ‘insufficient. l 

Where, a decree is pagged against several defend- 
ants any one of them Chn appeal making, he others 

. respondents and an appeal filed by a Pleader whose 
power-of-attorney is signed by one of the- defend- 
arite: alone cannot be beld to be incompetent. 


Second appeal’ from a decree of the. 
District Judge,; Ambala, dated the 24th. 


January, 1929. - 
Mr. M. C-Mahajan, for the Appellants. 
. Mr. S. L. Puri, for the Respondents, 
JUDGMENT.—The appeal in this 
_ @ase was dismissed by the learned Dis- 
trict Judge on the ground that no appeal 
had been properly presented before him (1) 
because there was no power-of-attorney in 
favour of the Pleader who filed the appeal 
and (2) because the appeal was deliberately 
not correctly stamped. The appeal was 


filed on a Rs. 10 Court-fee stamp. The. 
guit originally. wag. for accounts. and. the 
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plaintiff had got a preliminary decree. The 
plaintiff had paid a Court-fee of Rs. 30, 
The point is not free from difficulty and 
there is considerable conflict between the 
various High Courts and between the rul- 
ings of our own OCourton the question, In. 
the circumstances, therefore, I think the 
Pleader should have been allowed time to 
make up the deficiency even if the Oourt 
come to the conclusion that the proper 
Oourt-fee was Rs. 30 and not Rs. 10 and 
this is all that Counsel for appellant has 
pressed before me. 

As regards the second point Counsel for 
the respondent agrees in viewof the am- 
ended O. III, r. 4, Civil Procedure Code, that. 
the point does not arise. Counsel for the 
respondent contends that only one of the 
defendants had signed the power-of-at+ 
torney in favour of the Pleader. This is 
so but any one of the joint defendants 
against whom the decree was passed could 
appeal from the decree and all that was 
necessary was that the others should be 
made respondents and not appellants. Itis 
fairly clear, therefore, that the objection is 
only formal. 

I accept the appeal and return the case to, 
the District Judge to fix a time for the 
appellant to make up the deficiency in, 
Court-fee and then to dispose of the appeal 
on the merits. Oosts of this appeal will 
abide the event. EF 
- Appeal allowed.. . 


LAHORE HIGH COURT. 
Oivit Revision Petition No, 195 oF 


929, : 
July 26, 1929. 
Present:—Mr. Justice Jai Lal, 
DAMODAR DAS—APPLICANT— 
PETITIONER, 
Versus 
BABHESHAR DAS AND orsERS— 

Oprosits ParTyY— RESPONDENTS. 

_ Arbitration Act (IK of 1899), s. 15—Civil Procedure . 
Code (Act V of 1908), Sch. [I—Award filed in Court. 
—Proper form of order to be passed—Making award’ - 
decree of Court, legality of. . = 

“Under the Arbitration Act when an-award made oh: 
a submission is filed in Court, the -Court has no 
power to‘make .ita decreeof the Court.’ All that 
the Court can direct is that the award ‘be filed’. $ 

There is a clear -difference in this respect between 
tho-Arhitration-Acb.and Sch. IJ, Civil: Procedure-Code.:., 


“194 I.O; 1930 


Mr, Kishan-Dayal, for-the Petitioner. 

Dr, Moti Sagar, R. B., for the Respondents. 

JUDGMENT.—On a submission of 
their disputes having been made to arbitra- 
tion by the-parties under the provisions 
of the-Arbitration Act, the arbitrator filed an 
award. It was, however, remitted for 
< reconsideration by. the District. Judge, and 
finally, in compliance with the order of 
the District Judge the arbitrator filed his 
-final award, After hearing objections the 
District Judge on 15th August, 1925, passed 
the following order: B 

“The awards, as now amended by the 
arbitrator- in- his submission dated 18th 
March, 1928, are made decrees of the Court. 
I leave the parties to bear their own.costs 


throughout.” . . ee - 

-An application was then made by the 
petitioner praying -that this order of the 
~ District Judge be. modified .by-expunging 
the words “are made decrees of the Court” 
and by substitution therefor: the. words 
“are filed in Oourt.”- This application 
has been dismissed by the successor of the 
District Judge who made the original 
_ order. | 

This_is a petition for revision of the 
orders of the District Judge, that is to say, 
the order dated 15th August, 1928, directing 
that the awards ‘are made decrees of the 
Oourt’ and the order dated 2156 January 
1929, rejecting the petitioner's application 
to amend the order above mentioned. The 
application made tothe District Judge was 
under ss. 151, 152 and 114, Civil Procedure 
Court, and rr. Land 2, O XLVII. . 

It is contended by the petitioner before 
me that the termsin which the final order 
was passed by the learned District Judge 
has been interpreted so as to: deprive the 
petitioner of his right to object to the award 
on the ground of illegality, or want of 
jurisdiction or other similar grounds which, 
it is alleged, are open- to him both in 
execution proceedings and by a separate 
suit. It is alleged that, as a matter of fact, 
on execùiión of the award having been taken 
` out by the respondent the petitioner raised 
certain objections which were rejected I- 
have, however, not been shown any record 
of this, s . 

The respondent's Counsel, on the other 
hand, contends that the form in which the- 
order of the learned District Judge had 
been passed does not deprive the petitioner 
of any rights which he would have had if it 
had been passed in the correct form. If 
that is so, I am unable to understand his 
‘objecting to the necessary | amendment 
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“suit. 
-other han 


accepted, 


fi. 
being mlade in the order, considering that 
it is not lin the form in which it should have 
been pas#ed and mistake was clearly an acci- 
dental ome. 

Counsel for the petitioner cited -some 
authorities to show that he ‘was entitled to 
raise objections to the award in.the execu- 
tion proceedings. and also by a separate 
Thé respondents’ Counsél,; on` the 
, says that no.such objections.are 
open to him in execution proceedings- but 
that he can only raise them in a separate 
suit. It is not necessary for me to .decide 
this. point because.it is not before; me.. I 
do, however, find that under s, 15, Arbitra- 





tion Act an award: on a submission,’ on 
‘being filed in Oourt, is made enforceable as 


if it were a decree of the Court. In the 
case of an award filed under the provisions 
of Sch. II, Civil Procedure Code, it is pro-. 
vided that the Court. shall pronounce 
judgment in accordance with the award 
and a decree shall follow. thereon. There is 
thus a clear difference in the terms in which 
the final order has to be passed under the 
two provisions ofthelaw. Whether there is 
any substantial difference in the result is a 
matter which I need not decide. It is.quite 
clear that the Arbitration Act does not 
authorize the Court to make the award the. 
decree of the Oourt. All thatthe Court can 
direct is that the’ award be filed. In fact 


‘no such direction even is necessary. It is 


the arbitrator who files the award and the 
Court permits it to be filed unless it remits 
it for reconsideration or sets it aside: 

: Ia my opinion, therefore, under the 
circumstances mentioned above the’ Dis- 
trict Judge should have amended the order 
of his predecessor and I would have direct- 
ed him toso amend it under s, 152 but.the 
petitioner has also presented an application 
for revision of the original order and the 
best course will be for me to entertain that 
petition and to direct that the order of the 
District Judge dated 15th August, 1928, be. 
amended by the substitution of the worde. 
“be filed "in place of “are made decree of 
the Coart.” There will be no order asto 
the costs of these proceedings. Petition 


Petition- accepted, 
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. . LAHORE HIGH. COURJT. 
~. ORIMmINAL Revision PETITION Nio. 972 
4 oF 1829. 
October 26, 1929. | . 

Present :— Justice Sir Alan Broadway,- Kr. 
|. DALIP SINGH—Accussp—PEvITIONER 
ht versus fl. 
|. . EMPEROR—Oppostre Papry.. 
| Penal Code (Act XLV of’ 1860), s. } 167—Lahore 
‘High Cóurt Rules and Orders, r. 48 | (5)--Process- 
<server “employed to' conduct sale in congravention of 
-rules—False report by process-server—Ojfence. ` 

Where a proces-sserver who .was conducting a 
‘sale of attached moveables made false report relating 
“the'sale: ; eo : 
: Héld, that he was guilty ‘of an‘offence:under s. 167, 
Penal Gdde,: notwithstanding the fact that according 
to the Rules and Orders.of the High Court a. pro- 
cess-server could be employed for conducting a sale 


Cee 


“only undercertain conditions ‘and all of these con- — 


ditions.did not éxist in the case. ae 
| .Mr, Shamair Chand, for the Petitioner. 


c JUDGMENT.-—It has been urged’ that 
the act done’ by the petitioner did not. fall 
within the ambit of s. 167, Indian Penal 
Code for the reason that it was not the duty 
of the petitioner to conduct a sale. 
=. Reference was made to Vol. 1 of the Rules 
and: Orders issued by. this Oourt for the 
guidance.of the Subordinate Courts accord- 
ing to r..48.(5) of which (page 104) ‘a pro- 
cess-server is. not to’be.used for the purpose 
of:conducting a sale of attached -moveables 
except under certain conditions, all of 
which did not exist in the present case. It 
seems to me, however, that that is ‘a matter 
fot this Court to consider in. connexion 
. with the Subordinate Court concerned ' and 
that it forms no excuse for the petitioner's 
acts. He made a report which he . was 
bound.to doand that report was false and. 
of-such a nature as brings it within the four 
corners of s. 167, Indian Penal Code: 

. In the circumstances I am not prepared 
to interfere-in revision except in the matter 
of the sentence. The conviction involves 
the petitioner-in serious consequences and 
I, therefore, reduce the fine to one of ten 
rupees (Rs, 10). ; 

Revision dismissed. . 


t 
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-LAHORE HIGH COURT. 
. Crvi REVISIUN PETITION No. 371 oF 


_ _ 1829. 
October. 17, 1929. . 
Present:—Mr. Justice Johnstone. 
BISHAMBAR DAS— PLAINTIFE 
; PETITIONER : 
versus, 
BHORI LAL AND OTHERS—DBEFENDANTS— 
RESPONDENTS. : 

Civil Procedure Code (Act V cf 1908),s. 115, O. IX, 
r. 4—Dismissal of suit for default—Application for 
restoration—Sufficient cause~Dismissal of application 
in limine—Revision. : . 

Where an application to restore a suit is dismissed 
in limine notwithstanding the fact that the petitioner 
has preferred good reasons for his absence, the High 
Court -may interfere in revision. ; 

Piare Lal-Mohan Lal.v. Haider (1), followed. 

Where the petitioner was absentin jailand could 
not appear in the Court on the date fixed while ‘his 
mukhtiar imagined that the suit (a small cause suit) 
was to be heard by the Small- Oause Court, and, find- 
ing-out his mistake later in the day, atonceput in 
an application. for restoration in the-Court which dis- 
missed the suit: : ; 

A eld, there was sufficient cause for restoration of the 
Bult. < 

Oivil revision against an order of the 
Sub-Judge, third Class, Delhi, dated the 
11th October, 1928. ii 

Mr, Qabul Chand, for the Petitioner. h 
- JUBGMENT,—I have heard this peti- 
tion ex parte, since no appearance has been 
made on behalf of the respondent. The 
petition is in respect of the dismissal of 
a suit and subsequent refusal to restore. 
The application to restore was dismissed 
in limine, although the petitioner preferred 
good reasons for absence. Following . 
Piare Lal Mohan: Lal v. Haider (1), I con- - 
sider that the revision lies. The petitioner, 
it seems, was absent in jail and could not. 
appear in the Court on the date fixed while. 
his mukhtiar imagined that the suit’ (a 
small cause suit) was to be heard by the 
Small Cause Court, and,’ finding out his’ 
mistake later in the day; at once put in- 
an application for restoration in the ‘Court 
which dismissed the suit. Obviously these’ 
are good grounds for restoration. I accept 
the petition and restore the ‘suit, which’ 
will be heard by the trial Court according’ 
to law. I leave the petitioner to bear his 


- own costs here. 


A. . Petition allowed. 
ea Ind, Cas, 1055; 27P. L. R. 564; A.I. R.1927. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOR E 
No. 958 oF 1926, 

July 20, 1928, 
Present:—Justice Sir Zahhadur Rahim 
Zahid Subrawardy, Kr., and Mr. 

Justice Garlick, | 
MOHIM OHANDRA BASAK AND 0THARS— 
Dg&FENDANTS— APPELLANTS 
versus 
KANAILALSAHA AND oTHERS—PLAINTIFFS 
— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), Sch. IIT, 
Art. 8—Suit by tenant not against entire body of 
landlords—Art. 3, applicability of—Mortgage of hold- 
ing—Dispossessson of mortgagee after date of mort- 
gage—Time, whether runs against mortgagee under 
Art. 8—Evidence Act (I of 1872), ss. 11, 18— Dispute 
as to title to lands—Description of boundaries in 
deed relating to adjacent lands, admissibility of. 

There is nothing in law to show that a suit fall- 
ing within the purview of Art.3 of Sch. III to the 
Bengal Tenancy Act must bea suit against the en- 
tire body of landlords. [p. 322, col. 1.] 

Time will run against a mortgagee of a non-occu- 
pancy holding, under Art.3 of Sch, III of the Ben- 
gal Tenancy Act, even though the dispossession 
might have taken place after the date ef the mortgage. 


[p. 323, col 1.] 
In a dispute relating to title to landthe trial Court 


admitted a document relating to aneighbouring plot 
executed in favour ofthe defendants and accepted 
by them, in which the boundaries described were in 
favour of the plaintiff. Another document executed 
by an adjacent owner in favour ofa third person 
containing a similar deseription was also admitted 
in evidence after examining this person who proved 
the correctness of the boundaries : 

Held, that the trial Court did not commit any 
error of law inadmitting these documents for deter- 
mining the question of title. [p 321, col. 2.] 

Sheikh Ketabuddin v. Nafar Chandra Pattak (1), 
referred to. 

Appeal against the decree of the Sub- 
ordinate Judge, Third Oourt, Dacca, dated 
the 8th December, 1925, affirming that of 
the Munsif, First Oourt, Manikgunj, dated 
the 26th of May, 1924. 

Mr. Gunada Charan Sen and Babu 
Krishna Kishore Basak (for Babu Kanai Lal 
Saha), for the Appellants, 

Mr. Gopal Chandra Das and Babu Bhuban 
Mohan Shaha, for the Respondents. 


JUDGMENT.—Two points have been 
pressed by the appellants in this appeal-— 

First, that the Courts below have admit- 
ted certain documents which are not admis- 
sible in evidence in support of the plaintifi’s 
title ; and, 

Secondly, that the Courts below should 
have found that the plaintiff's suit was 
barred under Art. 3 of Sch. III to the 
Bengal Tenancy Act. 

The facts are that the holding in suit 
belonged to defendants Nos, l to 4 in 
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their raiyati right. It was mortgaged wit 
the plaintiff in 1910. He brought a sult 
upon the mortgage and purchased it in 
execution of the mortgage decree in March, 
1923. The present suit was filedin Septem- 
ber, 1923, for possession ofa plot of land 
which according to the plaintiff formed 
part of the raiyati of defendants Nos. 1 
to 4 and according to the contesting defend- 
ants was within their jote in which they 
had a fractional maliki right. Both the 
Courts have decreed the plaintiff’s suit and 
defendants Nos, 5 to 8 appeal. 

With regard to the first ground, the 
lower Appellate Oourt has relied upon 
three documents relating to neighbour- 
ing plots in which the boundaries de- 
scribed are in favour of the plaintiff. They 
are Exs, Nos 5,2 and 7. As regards Ex. 2 
the objection is not pressed. Exhibit 5 is a 
kobala executed in 1309 in favour of the 
appellants. Theland covered by this kobala 
lies to the west of the disputed land. This 
document is admissible inasmuch as it 
shows that the appellants accepted the de- 
scription of the boundary as correct by their 
conduct. It can be proved as inconsistent 
with the fact in issue in this case, Exhibit 7 
is a kobala executed in favour of one Jadab 
Ohandra Saha by the formerowner in 1293 in 
respect of the land immediately to the north 
of the disputed land in which’ the boun- 
dary mentioned was as Brindaban Palan— 
Brindaban being one of the mortgagors. 
This Jadab Ohandra Saha has been examin- 
ed in this case and he has proved the 
kobala and the correctness of the boundaries 
therein. Sono objection can be taken to 
this document, Sheik Ketabuddin v Nafar 
Chandra Pattok (1). We accordingly think 
that there is no error of law committed by 
the Court below in admitting these docu- 
ments in finding title with the plaintiff's 
mortgagor. 

The next questionrelating to the limitation 
isone of some difficulty which has arisen 
due to the findings of the lower Appellate 
Court which are not very clear. The appel- 
lants alleged in their written statement that 
they were in possession of this land as 
included within their jote and in their 
maliki right. Ths Oourt of first instance 
disposed of the objection on the ground 
of special limitation by observing that the 
appellants were fractional maliks and, there- 
fore, Art. 3 of Schedule III to the Bengal 
Tenancy Act did not apply. This view has 
not been attempted to be supported before 


D 99 Ind, Oaz, 907; 440. L, J. 582; A, I. R. 1927 
Gal, 230, 
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us by the respondent. Article 3 does-not 
speak of dispossession by the landlord. . It 
prescribes. the period of two years within 
which a suit bya raiyat or an under-raiyat 
must be brought for recovery of this hold- 
ing. _But the cases have interpreted it to 
mean that as the Bengal Tenancy Act is 
an enactment relating’ to the relationship 
. between the landlord and tenant the suit 

in which that Article applies must be a 
suit by’ the tenant against his landlord. 
There is nothing in the law to show that 
such a suit must be against the entire body 
_ of landlords. The lower Appellate Court, 


however, has, based its decision upon a` 


different ground. ` The settlement opera- 
tion in this cass began in 1909..The Record 
of Rights was published some time after 
(but we have not got the exact date) 
which shows that the appellants were in 
possession .of this disputed land in their 
-Jote right, : 

If that entry be accepted as correct the 
suit of the plaintiff will be barred by 
adverse possession under the: Limitation 
Act. ‘But the learned Subordinate Judge 
thinks that the entry in the Record-of-rights 
was the result of collusion between the 
appellants and the defendants Nos. 1 to 4. 
He presumes that the entry was. made evi- 
‘dently in 1316 after the execution of the 
mortgage. We do not know upon what 
materials he has based his opinion but if 
the entry was made in 1316 it might 
‘have been made before the execution 
of the mortgage which was executed in 
Falgun 1316. The learned Subordinate 
Judge records his finding in these words :— 
“T am satisfied that theentry was made after 
the execution of the mortgage with the object 
1 have already stated. So the entry of the 
appellants into the land was not adverse 


either to defendants Nos. 1 to 4 or the plaint-: 


iff or the appellants did not set up a hostile 
title openly......... I sm also inclined to 
accept the evidence of the plaintiff's wit- 
ness that the appellants began to possess 
the land 8or9 years before the institution 
of the suit.” The Subordinate Judge proba- 
. bly means to hola that the entry of the appel- 
lants into theland was due to the collusion 
between them and the defendants Nos. 1 to 
4 and, therefore, there was no dispossession 
by the appellants as maliks within the 
: meaning of Art. 3 But this idea, if it was 
- in bis mind has not been conveyed in clear 
language. He has not considered the va- 
tious points which may be-urged in this 
‘connection, Ifthe entry in,the Record.of- 
Rights was due to the collusion between the 


re Sige 2 


MOHIM OHANBRABASAK-V,:KANAILAL SAHA, -` ` 


124 1.0. 1930 
appellants and the ‘mortgagors in order to 
defraud the plaintiff, why was actual-posses- 
sion postponed for 5 or 6 years? 

He has not found in so many words that 
the possession which the appellants obtain- 
ed 8 or 9 years ago was also due to collusion 
between them and the mortgagors. The 


- sentence from the judgment which we have 


quoted shows that hisidea was that because 
the entry in the Record of Rights was col- 
lusive, the entry. of the defendants into the 
land was permissive. But this he has. not 


. expressedin so many words and we are 


unable to say that this finding has been 
arrived at on a consideration of all the cir- - 
cumstances in the case. The land in. dis- 
pute forms a small portion of the holding 


- which has been purchased by the plaintiff. 
. The result appears to be that no reason has 


been given by the Courts below to hold 
that with respect tothis small portion only 
there was collusion between the appellants’ 
and the mortgagors in order to defraud the 
plaintiff. Then there is the other fact 
which we have already indicated that there 
is no reason given by the Courts below for 
holding that the collusive entry in the 
Record-of-Rights was made 14 years before 
the institution of the suit but the appellants 
actually came into possession of this piece 
of land 8 or 9 years before the suit. We do 
not think that the finding: of the lower 
Court isso clear a to-induce us to-hold 
that Art. 3 of Schedule III to the Bengal 
Tenancy Act does not apply’ to. this case. 
In our opinion the judgment ofthe lower 
Appellate Court should beset aside and the. 
case remanded to that Court for aclear find- 
ing on the question of special limitation 
raised—all other points having been taken 
to be settled by the concurrent findings of 
the Courts below. i 
The learned Subordinate Judge has also 
expressed an opinion that the dispossession 
of the mortgagee having commenced after 
the date of the mortgage time should not 
run against him. This isa correct princi- 
ple where the. Limitation Act has to be 
applied: But Art. 3is a special provision 
of limitation enacted for the benefit of the 
landlord and the general principle stated 
above cannot beheld to be applicable ina’ 
case like this. Ifitis allowed to prevail, 
the result will be that a tenant out of posses- 
sion is unable to recover possession of a 
holding from thelandlord after the lapse 
of two years; but his mortgagee is entitled 
to do so within 12 years of dispossession - 
The ides which apparently’ induced the ` 
Legislature to enact the. special provision 
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of limitation in the Tenancy Act was to -bene- 
fit the landlord by enabling him to give 
sécurity of his right to let out the -Jand 
if the old tenant does not claim to.be rein- 
stated within two years from dispossession. 
It was also intended to settle disputes be- 
tween landlord and tenant as speedily as 
possible. The plaintiff as mortgagee of a 
non-occupancy raiyat has no higher -right 
than the raiyat himself even though the 
dispossession might have taken place after 
the mortgage. The result is that this appeal 
is allowed, the decree of the lower Appel- 
late Oourt set aside and the case remitted. 


‘to that Court for a re-hearing of the appeal 


on,the question of limitation raised. Oosts 


- will abide the result., 


A, Appeal allowed : | 
: Case remanded. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLaTE DEOREE No, 2125 
oF 1925, 
May 2, 1929, 6 
Present:—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy Kr., and Mr, Justice | 


Jack E 
-'ABHOY OHARAN MODAK—PLAINTIFF ` 
— APPELLANT 


em Se versus i 

~ RAMBUNDAR SHAHA AND OTHERS— 

Eana T ee ries ie 
enancy Aet (VIII of 1885), s. 22 (2) —Eastern 

ee ad Assan pa (Amendment) Act (I of 
1908)—Purchase of occupancy. holding-by proprietor 
before 1008 Holding, whether extinguished—Amend- 
: er retrospective. n 
a akah 2 ofS 22, Bengal Tenancy Act, before 
it was amended in 1908, on a proprietor. purchasing 
an occupancy holding the helding did not cease to 
exist, though the right of occupancy ceased. ip, 324, 

1. 1 


l au Hagv. Ram Das Saha‘(1)-and Ram Mohan 

Pal v. Sheikh Kachu (2), followed. ; 
Roshan Ali v. Chandra Mohan Das.(6), not followed. 
The decision of the Judicial Committee in Midnapur 


Zemindary Co.,Ltd. v. Naresh Narayan Roy (7) lays’ 


that if a co-sharer purchases an occupancy 
ag the pérmanent character of the holding: is 
destroyed, but it does not decide that the raiyati 
will also cease to exist. [p. 324, col. 2.] 

The Eastern Bengal and Assam Tenancy (Amend- 
ment) Act of 1903 has no retrospective operation. [p. 
323, ‘col. 2.] - i : 

Appeal 


against a decree of the -Ist 


Additional District Judge, Dacca, dated the. 


29th of July, 1925, affirming that of 
the Subordinate Judge, First Oourt, Dacca, 
dated the 26th of March, 1924, © 0. >, 
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arat Chandra Basak, Babus Rajendra 
a Guha and Charu Chandra Chou- 
orthe Appellant.) ` ` Oe a 
. Gunada Churan Sen and Babu „Pros 

santa Bhusan Gupta; for the ‘Respondents. | 

JUDGMENT. —[In this case the plaintiff 
who is the appellant brought a suit to 
recovėr khas possession of the ‘lands of, 
Schedules kha and ga to the plaint. 
on the allegation that the said landa 
were khas ` khamar lands appertaining’ 
to 7 pice share of the patni which original] 
belonged to’ defendant No. 1's ‘father Ram. 
Nath Shah and which was purchased sub- 
sequently by the plaintiff in an auction: sale 
in execution of a morigage-decree. The 
plaintiff's case is that the defendant No. Is 
father who was a patnidar to the extent of 
seven pice share in the patni had purchased 
certain holdings under the patni and was in 
possession of them, The patni right of 
defendant No. 1’s father having ` been sold, | 
defendant had no right to retain possession. 
of the khasland which passed with the paint. 
to the plaintiff. The trial Court dismissed 
the plaintiff's suit in respect of the Schedule 
kha land but decreed - it in respect tof ga. 
The. lowerAppellate Court on appeal by the 
plaintiff. confirmed the decree of the trial 
Court dismissing -the suit in respect of the 
Schedule kha lands, Sea i yey 

The point that. arises in this ‘case is -the: 
effect of the purchase by the defendant No. 
T's father of the raiyati holdings under the 
patnt. These purchases were made in 1883 
and 1896 prior to the amendment of s. 22, 
Bengal Tenancy Act, by the Eastern Bengal, 
and Assam Act of 1908. If by his purchase 
the defendant No.1’s father under. the old 
8. 22, cl. (2) lost only the occupancy right 
but the holdings were not extinguished, the 
plaintiff is not entitled to recover possession. 
of them unless the amending Act of 190% 
had retrospective effect which. it -has 
been held it has not. If, on the other hand; ` 
under the law the defendant No. l'sfather's : 
purchase destroyed not only the occupancy 
right in the holdings but also the holdings 
themselves the plaintiff is entitled to succes 
ed. i 

Ifthe question raised. in the . case were 
resintegra. we would have - given -' careful 
consideration to- the submissions made om 
behalf of the appellant. . But it seems to 
be covered bya Full Bench decision . of this 
Court anda number of cases following it. 
In the case of Jawadul Hug-v. Ram Das 
Saha (1) 2 case tried; by a Bench, of fivg h 


(1) 240,143; LOW NGA i aie 


Dr, 
Chand 
dhuri, 
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e 
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Judges—it was held that under subfa; (2) 
ois. 22, Bengal Tenancy Act, before tiie 
amendment, on a proprietor purchasing an 
occupancy holding, the holding did not 
6ease to exist but the right of occupancy 
cessed. This decision was followed ' by the 
Full Bench in Ram Mohan Pal v. Sheikh 
Kachu (2) and it has since been followed in 
every reported case in which the point arose 
for consideration. Akhil Chandra Biswas v. 
Hasan Ali Sadagar(3), Purna Chandra Roy 
v. Mathura Mohan Saha (4) and Profulla 
Nath Tagore v. Secretary of State for India 
(5). There is one reported case which 
seems to have taken a different view. in 
Roshan Ali v. Chandra, Mohan Das (6) it 
was practically held that the-law after the 
amendment of s. 22 was the ‘same as before 
it and the proprietor purchasing an occu- 
pancy holding.did not hold.the raiyati but 
possessed the holdings as proprietor. It 
“will not be profitable to consider the ratio 
decidendi of this case as we are bound by 
the Full Bench- decision above referred to 
and the cases in which it was followed. 
Butit is argued that the Full Bench decisi- 
on in Ram Mohan Pal v. Sheikh Kachu (2) 
has been impliedly overruled by their 
Lordships of the Judicial Committee in the 
case of Midnapur Zemindary Ce. Ld. v: 
' Naresh Narayan Roy (T). That was a suit 
for partition brought by Naresh Narayan 
Roy against the Midnapur Zemindary 
Company in which one of the defences put 
forward by the Company was that the Oom- 
pany held Jote rights in the-lands in suit, 
in the authoriseareportit does not appear 
when the huldings were acquired by the 
Conipany—beiore or aiter the amendment 
of ivus. But assuming that it was beiore 
the amenament, it appears that their Lord- 
ships were considering the question which 
was raised, namely, whether the Oompany 
obtalueo fote nghts in the holdings acquir- 
ed by them. On this point their Lorasnips 
observed tnus; “No co-sharer can as against 
his co-+harers obtain any jote right, a right 
of permanent occupancy, in the lands held 
in Gommon nor can he create by letting the 


(2), 32 0.386;-9 O. W., N. 249; 1 ©, L. J. 1. 

(3) 20 Ind. Cas. 698; 180. L. J. 262; 19 O. W. N. 246. 
(4) 10 lnd. Cas. b5; 36 0. L. J. 89 A. L R. 1923 Oal. 
0. ` 

(5)'63 Ind. Cas. 892; 26 O. W. N. 100. 

(6) 75 Ind. Cas. 447; 50 O. 749; 27 O. W. N. 759; 


A. LR. 1923' Cal, 701. 

(1) 80 Ind, Oas. 527; 51 1’ A. 293; 29 ©. W.N. 34 A. 
L-R. 1924 P.O. 144; 26 Bom. L. R.-651; 47 M. L.J. 
233.51 O. -63l; 30-M. L. T.-169; (1924) M. W. N. 723; 20 
LW. 770; L. R.5 A. (P. O.) 137; 23 A, L. J. -26; 3 
Pat L, Re 1936 P. L. T, 130 @0h . 


ABHOY aia V, RAM SUNDAR SHAHA, 


124 I, 0. 1930 
lands to cultivators as his tenants any right 
ofoccupancy of the lands in them.” In 
another passage their Lordships remarked, 
“Even if the Midnapur Zemindary Company 
purchased any. jote rights in lands ‘held in 
common by the co-sharers such a purchase 
would in law be held to have been a purchase 
for the benefit of all the co-sharers, and the 
jote rights so purchased would by the 
purchase beextinguished.” These are the 
two observations in that case which havé any 
bearing upon the question before us, It 
seems that their Lordships in that case were 
not considering the effect of a purchase by a 
¢o-proprietor under the old s. 22 (2) on the 
holding but were examining whether thé 
Midnapur Zemindary Company had a per- 
manent occupancy right in the holdings pur- 
chased by them. When their Lordships 
said that the purchase made by a co-sharer 
is for the benefit of his co-sharers, they 
meant to make it clear that the jote right 
ceased to exist for the benefit of all the co- 
sharers as it would by the purchase be 
extinguished. It will be charging the 
Judicial Committee with deciding a point 
not raised beforeit or argued, the effect-of 
which decision might be to overrule the Full 
Bench decision of this Court and a number 
of other cases in which the same view was 
taken without examining those cases. ` In 
my opinion the decision of the Judicial 
Committee lays down only that ifa co-sharer 
purchases an occupancy holding the per- 
manent character of the holding is destroy- 
ed, but it does not decide that the raiyati 
will also cease to exist.. A reference in this 
connexion may be made to thecase of Golbar 
Bib. v. Aswini . Kumar Singha Roy (8). 
where the Privy Council case of Midnapur 
Zeminaary Co. Lid v. Naresh Narayan Roy 
(7) was considered. 1t may be noted in 
passing that the Amending Act of 1903 was 
passea to undo the effect of the -decisions in 
Jawadul Hug's case (1) and the Full Bench 
Gécision in Kam Mohan Lal's case (2), a. 
There 1s a finding of fact by. the lower 
Appellate Uourt which disposes of the 
plaintitt's claim in respect of this holding 
with theexception of the seven pice sharé 
owned by the defendant No. l's father.. 
That Court finds that all the co-sharer -land- 
lords with the exception of defendant 
No. 7 admit that théy granted a jote settle- 
ment of this lana to the defendant No. 165 
father atter his purchase and the evidence 
shows that the father of defendant No.7 
recognised those jotes, This fact is proved 
(8)-117 Ind. Cas. 536; 33 C. W. N. 161;. A. I, R. 1928 
Cal, 253; Ind. Rul. (1929) Qal; 520 Ti 
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by-numerous rent receipts and by the settle- 
ment khatians which are in favour of defend- 


~ ant, On this finding of fact the plaintiff is - 


not entitled to succeed in respect of four-. 
teen annas one pice sharein the holding. As 
to the seven pice share owned by the 
defendant No. ls father in the view of the, 
law we take he is not entitled to it. 


The result is that this appeal ia dismiss- ` 


ed with costs. 

The respondents who have appeared have 
filed a cross-objection in respectof Schedule 
ga to the plaint. The learned Subordinate. 
Judge inhis judgment has observed that 
defendant No. lhas filed no cross-objec- 
tion against the trial Court’s finding about, 
the ga Schedule land. It has been brough 
to our notice that as a mattter of fact a 
memorandum of cross-objection was filed on 
behalf of defendant No. 1 in the Oourt' 
below. From this statement in the judg- 
ment of the learned Subordinate Judge it 
seems to us that the cross-objections might 
have been filed but were not brought to the 


notice of the Judge, much less were they ` 


urged at the hearing of the appeal. We 
cannot, therefore, entertain them in this 
Court. The cross-objections are also 
dismissed but without costs, 
4. Appeal and cross- 
i objections dismissed.. 





CALCUTTA HIGH COURT. 
ORIMINAL Reviston No. 1302 oF 1928. 
l April 24, 1928. ` 

Present: —Mr. Justice Pearson and 

: Mr. Justice Mallik, : 


“ DINABANDHU BANIKYA— < 


PETITIONER, - s 
versus 
HASAN. ALI AND OTHERS—. 
OPPOSITE PARTY. i 


" Criminal Procedure Code (Act V of 1898), s. 506—: 


Witness — Examination on, commission—Magistrate, 
whether bound to issue commission on request of party. 
A Magistrate is- not pound to. issue a commissicn 


for the examination of a witness, under s. 566, Ori- ` 


minal Procedure Code, if he is -of opinion that the 
evidence of that witness is not mecessary for the 
ends of justice. [p. 325, col. 1.] , 

Rule against an order of the Deputy 
Magistrate of Brahmanberia, dated the 10th 
August, 1928, Se ` 

Messrs. S. K. Sen and Hira Lal Ganguly, 
for the Petitioner. 

Messrs. Debendra Narain Bh uttacharji 
and Upendra Kumar Ray, for the Opposite 


Party. | 
Í JUDGMENT. 


Mallik, J.—This Rule is directed 


Ree - 
DINABANDHU BANIKY vV: asik ALI. 


` had issued summons against Babu 
Mohan on as many as three occasions and 
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against an order passed in. .& proceeding 
under s. 145, Oriminal Procedure Oode, by 
which the opposite. party—the second party 
in that proceeding—was declared to be en- 
titled to remain in possession of the land 
in dispute. The Rule .was issued on two 
grounds only: (1) that the Magistrate was 
wrong in.refusing an opportunity to the. 
first party to examine one Babu Mon 
Mohan Ray Chowdhry. as one of his witnes- 
ses and (2) that the Magistrate-was wrong in 
law in refusing to examine nine witnesses 
for the first party who. were present in Court 
and tendered for examination on the 3rd 
August, 1928. i 
As regards the first ground, it appears 
that Babu Mon Mohan Ray Ohowdhry was 
cited as a witness by the first party and: 
processes were issued against him on as 
many as three occasions; first of all, on 
the 28rd March, then on the 25th April. 
and, for the third time, on the lsth June - 
1928. 16 appears also that, when Babu Mon. 
Mohan Ray Chowdhry in spite of all these. 
processes against him did not on. the 
ground of illness attend the Court to give 
his evidence, the first party applied to the 
Magistrate for action under s 506, 
Oriminal . Procedure Oode for the issue 
of a commission for his examination. 
This application made by the first 


. party was rejected by the trying Magis-. 


trate; and it was said that herein the 
learned Magistrate. went wrong—the coa-- 
tention being that, after the Magistrate had: 
issued processes for the attendance of Babu 
Mon Mohan Ray Ohowdhry, he was bound - 
to proceed under s. 506, Criminal Proce-, 
dure Godé when Babu Mon Mohan Ray 
Ohowdhry could not attend Court on the 


< ground of illness. But before it becomes 


incumbent on a Magistrate to take action 
under s. 506, Criminal Procedure Code 
there is another condition that has.to be 
fulfilled, and that condition is that it must 
appear that the evidence of the witness 
is necessary for the ende of justice. The 
learned Magistrate refused the application 
on the ground that he didnot consider the 
evidence of Mon Mohan Babu essentially 
necessary. The question, therefore, is whe- 
ther the Magistrate was justified in holding 
that the evidence of Mon Mohan Ray Chow- 


'dhry was not necessary for the ends of 


justice. On behalf of the petitioner, a con- 
siderable amount of stress was in this con- 
nection laid on the fact that the Mesias 

on 


it was said that this fact was a clear indics- 
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trate, the evidence of this witness was 
necessary. But the record shows that sub- 
sequent to the 18th of June, 1928, when the 
third summons was issued against Mon 
Mohan Babu, certain facts were . disclosed 
-before the Magistrate which, in my opinion, 
were sufficient to justify him in changing 
his opinion about the matter. Onthe llth 
July 1928, a petition was filed by Babu Man 
„Mohan Ray Ohowdhry in which he in a way 
admitied that he knew nothing about the 
recent possession of the land in dispute 
and, in the deposition which the petitioner 
Dinabandhu Banikya himself gave on the 
2nd August, he made statements to the 
effect that Mon Mohan Babu would not be 
able to depose to any facts beyond what 
had taken place some seven years before 
the date of the proceedings, The evidence 
of the witnesses who were examined on 
behalf of the first party on the 2nd: and 
3rd of August on the question of actual 
possession was, moreover, extremely un- 
satisfactory. The evidence which Babu 
Men Mohan Ray Ohowdhry might give 
might be perfectly relevant ; but the facts 
which were disclosed by the petition of 
. Babu Mon Mohan Ray Ohowdhry himself 
on the llth July and the deposition of the 
‘petitioner himself on the 2nd August ware, 


in my opinion, sufficient to justify the Ma- 


gistrate in holding that the evidence of: Mon 
Mohan Babu was not so necessary as would 
make it incumbent on him to take action 


- under s. 506, Criminal Procedure Oode, ` 


especially remembering that the proceed- 
ing was one underis. 145, Oriminal Pro- 
. Gedure Oode—the object of which is to 
bring to an end by a speedy and summary 
process disputes relating to land, ete. I an, 
therefore, of opinion that there was nothing 


wrong in law the learned Magistrate’s re- 


fusal, in the circumstances of the case to 
oe action under s, 506, Oriminal Procedure 
ode. 

“As regards the second ground, namel 
that the learned Magistrate. “was wrong ia 
refusing to examine the nine witnesses of 
petitioner who were present in (Oourt on 
the 3rd August, I am of opinion that it is 
equally unsustainable. It appears that, on 
the 2nd August, 1928, when the enquiry 
commenced, the petitioner had nine wit- 
nesses altogether for examination. Out of 
these nine, five were examined on that day 
and: the: remaining four were examined on 
the day following, namely, the 3rd August 
1928.. The nine witnesses the non-examina. 


tion of whom -has been madea ground of | 
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complaint before us were all new witnesses 


and it was on the 3rd August that a hajira 
of these nine new witnesses was filed for the 
first time. The learned Magistrate in his 
explanation says that the petitioner's 
lawyer has not preesed upon him the neces- 
sity for the examination of these nine wit- 
nesses. 
from the fact. that the petitioner never 
madea grievance of the non-examination 


That this was so would oppear . 


of those nine witnesses before the Sessions . 


Judge to.whom the matter had been taken 
before the present Rule was issued.: In. 
these circumstances, Iam of opinion that 
the learned Magistrate did nothing wrong ' 
in law when he refused to examine those 
nine new witnesses produeed before him by 
the first party for the'first time on the 3rd 
August, 1928, The second ground, there- 
fore, also fails. 

In the result, the Rule is discharged. 

Pearson, J.—I agree. 

A. . - Rule discharged. 


—— Aman 


. CALCUTTA HIGH COURT. 

. ORIMINAL APPLICATIONS Nos. 809 ann 920 
l oF 1928. i 
March 28, 1929, 
Present:—Sir George Olaus Rankin, KT, 
Chief Justice, and Jastice Sir Charu 

, Ohunder Ghose, Kr. 
TODBUL HOSSAIN AND aNoTHER— 
: a . ÅPPBLLANIS __ 
© versus 
EMPEROR— RESPONDENT, 
Penal Code (Act XLV of 1860), ss. 109, 342,866, 


368—Abduction—Principal offenders acquitted under. 


s. 342 but convicted under s. 866—Abettors convicted 
under s. 368 read with s.109—Legality of conviction. 

Where, in a case of abduetion the principal offenders 
were acquitted under s. 342, Penal Oode, but convicted 
under s. 366, and .the abettors were convicted under 
s. 368 read with s..109, Penal Code: : 


„Held, that-as the principal offenders had been ac-~ 


quitted under s. 342 and there was no conviction or 
even accusation against them under s. 368, the con- 
viction of the abettors under s. 368 read with s. 109 
was illegal. [p. 327, col..1.] 


Oriminal appeal against an order of the 
Additional Sessions-Judge, ‘Tipperah,. dated 
the 15th September, 1928. . 

‘Messrs. Mritunjay „Chatterjee -and Bhola- 
nath Ray, for the Appellants. 

Mr. Khundkar, for the Crown. 

JUDGMENT. . 

Rankin, OC. J.—This is a case which 
has had reference to the abduction from her 
home of a minor girl and the accused 
Muktul, it is clear, wanted to marry her. 
There were eight “persons put: on- their: 
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trial of whom we are concerned with . four 
only. Muktul has been given five years’ 
rigorous imprisonment ani Imamuddin 
has been given two years’ rigorous impri- 
sonment under s. 366, Indian Penal Code, 
that is, abducting a woman to compel her 
to marry. The other two—Todbul and 
Sundar Ali have been fined Rs. 200 each 
upon a conviction under s. 368 read with 


s. 109, Indian Penal Code., and the charge’ 


againstthem was that they were engaged 
with Muktul and Imamuddin in a conspiracy 
wrongfully to conceal Jobeda Khatum—an 
abducted girl—knowing her to have been 
abducted in pursuance of which conspiracy: 
she was actually wrongfully concealed. 

All the aceused were charged under s, 342, 
Indian {Penal Code, (wrongful confine- 
ment) and all were expressly acquitted 
under that section. 

. Mr. Chatterjee on behalf of Todbul and 
Sundar Ali points out that, if there was 
no conviction of Muktul and Imamuddin 
or anybody else under s. 342, Indian Penal 
Code., and no conviction or even accusation 
against them under s. 368, Indian Penal 
Code, then it cannot be that the conviction 
of Todbul and Sundar Ali upon this charge 
is sustainable. By s. 109, it is premised 


that the offence abetted is an offence which. 


has been committed. If persons who are 
said to have been the principals are 
` acquitted under . s. 342, it cannot, there- 
fore, be right according to Mr. Ohatterjee’s 
argument, to convict theothers under s. 
368 read withs. 109. That argument is 
logical and there is no escape from it 
Mr, Chatterjee has pointed out that abet- 
ment does not necessarily involve that 
the offence has been committed: but, in 
this case, it would not seem right merely 


to.alter the conviction to one under s. 368 ~ 


read’ with s.116 because in this case we 
have-to consider that the abetment alleged 
ig an abetment by conspiracy; and, if we 
were to alterthe charge in the manner 
suggested, we would probably have to 
re-try the case from an angle at which it 
has not yet been examined. That too, it 
. I, may say so, appears to me to be asound 
argument. - 

- Mr. Khundkar: for the. Orown points 
out that what is really wrong in this 
trial is that, on the prosecution case which 
has been accepted by the Jury, the princi- 
pal accused Muktul and Imamuddin 
ought never to have been acquitted under 
s. 342 and that certainly it. would seem 
paradoxical to say.in this case that the Jury 
accepted the prosecution. case for any 
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purpose and still were able to find: that, 
Muktul and Imamuddin had not committed 
an offence under s, 342. i 

. In these”. cizcumstances, no ‘doubt, there 
has been a, miscarriage of justice in that 
sense, that is to say, the Jury having 
acquitted people under-s. 342,it becomes 
impossible. to sustain. .what otherwise is a 
perfectly good charge against Todbul and 
Sundar Ali under e, 368 read ‘with s. 109. In. 
this case, itis to be observed that Todbul 


‘and Sundar Ali have been fined’ Rs. 200 


each and I am not minded to enter a‘con- 
viction for any purpose ‘where the’ Jury 
have entered an acquittal merely to, get. over 
a technical: difficulty...I doubt extremely 
whether in a case of this sort the powers of 
the Court under s. 537, Criminal Procedure 
Code, could be:employed so as to straighten 
the matter out. Iam of opinion that the 
correct course in this case is to give effect to 
the argument of Mr. Chatterjee and to acquit, 
Todbul and Sunder Ali. They will, there- 
fore, be acquitted and the fines, if paid, -will 
be refunded. ` ik E 
As regards Muktul and’ Iammuddin, ‘the 
only question which arises is the question 
of sentence. I do not know that this isas. 
bad a case as one often meets with; but at 
the same time, there remains the fact that 
this girl of 13 or 14 years of age was' gagged . 
and taken away by force and very elaborate 
steps were apparently taken to induce her 
to marry Muktul. I do not think it’ neces- 
sary to interfere with the discretion of the 
learned Sessions Judge and the sppeal of 


. Muktul and Imamuddin must be dismissed. 


. ©. C. Ghose, J.—I agree, 
A Accused acquitted. 


eed 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No, 205 
oF 1927. 

May 17, 1929. 

Present:—BSir George Olaus Rankin, Kt., 
Chief Justice, and Mr. Justice B. B. Ghose. 
MADAN MOHAN SAHA BANIK AND 
OTHERS—DEFENDANTS—APPELLANTS | 

A versus 
RAKHAL OHANDRA SAHA BANIK 
AND OTBERS—PLaINTIFFS— RESPONDENTS. 
Hindu Law—Widow—Dedication for family idol, 
validity of—Tests—Partition—Thakurbari property, 
whether partible—Suit for accounts of karbars closed 
long before succession -opened to plaintiffs, maintain- ' 


- ability of, 
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Underthe Hindu Law „property which is the 
thakurbari of the family in ‘which the family idol is 
eit considered as‘impartible property. [p; 330, 
col. 1. ae s g 


Anund Moyee Choudhurain v. Boykuntnath Roy 
(1), followed. 


„The Hindu Law recognises the validity of the de- 
dication or alienation ofa small fraction of a proper- 
ty by a Hindu-female for the continuous benėfit: of 
the soul of the deceased owner; and to make provi- 
sions for the due performance of the sheba and puja 
of the ancestral deity of the family isa meritorious 
act ‘which would confer such benefit on the soul of 
the deceased owner.. [p. 330, col. 2.] ut 

The, validity ofa dedication forthe sheba and puja. 
of the family idol, however, depends, as in the case 
of other pious gifts, upon the proportion of the 
family property that is gifted, having regard to the 
pecuniary circumstances of the family, and not: on the: 
requirements of the idol. [p. 320, col. 2; p. 331, col. 1] 
"The plaintiffs sued for accounts of certain karbars 
belonging to their maternal grandfather. It was 
found thatthe karbars had been closed ‘down long 
before the succession to the plaintiffs as reversioners 
had opened: | : ; 2 

Held, thatthe plaintiffs had no interest inthe kar- 
bars, when asa matter of fact they had been closed. 
down long before the succession to them had open- 
ed; that noright accrued to them afresh on the 
death of the last surviving daughter of their mater- 
nal grandfather; and that the suit was not, therefore, 
maintainable. [p. 329, cols. 1 & 2.] 


Appeal against a decree of the Officiat- 
ing Subordinate Judge, First Court, Dacca, 
dated thel5th June, 1927. 

Messrs. Brojo Lal Chakravarti, Susil 
Kumar Bose and Satindra Nath Rai Choud-. 
hury, for the Appellants. | 

Messrs. Jogesh Chandra Roy. and Bepin., 
Chandur Bose, for the Respondents. ` 


4 JUDGMENT, 
B. B. Ghose, J.—This is an appeal: 
“by the principal defendants arising out of 
a suit for partition and accounts decreed 
by the learned Subordinate Judge, First 
Court, of Dacca. -The plaintiffs asked for. 
partition of the immoveable properties con- 
sisting of three houses described in items 
Nos, 1, 2 and 3 of Schedule ka in the plaint 
and for accounts against the defendants of 
the five karbars described in Schedule ga 
of the plaint and also for an account with 
regard to some gold and silver articles 
mentioned in Schedule kha of the plaint. 
The learned Subordinate Judge has made 
a decree in favour of the plaintiffs with 
régard to the entire claim except with 
regard to karbar No. 4 described in Sche- 
dule ga, . 3 ` 
The plaintifs’ right to partition arose on 
these ,facts:. There were four brothers 
Krishna. Charan, Tokani, Rasiklal and 
Beharilal who formed a-joint Hindu family. 
Krishna Oharan died long:ago leaving: him 
surviving his’ widow Anandamoyee and two 
daughters. Anandamoyee died, according 
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to the finding of the Subordinate Judge, in - > 
1317: B. 8. -Her two. daughters. survived. 
her. The plaintiffs are the-sons of one of 
the daughters, Bansimony. On the death 
of their aunt who died later than their: 
mother in the year 1332 B. S. the plaintiffs. 
became entitled to the properties left by 
Krishna Charan, that is, a- fourth share of 
the joint properties belonging to the four 
brothers. Of the other three brothers of 


“Krishna 'Oharan, Tokani died in 1321 B. S. 


leaving his son—the defendant No. 3. Ra- 
siklal died long ago and his descendants are 
represented by the defendants Nos, 1, 4, 5, 
6and 7. The youngest of the brothers of 
Krishna Charan is Beharilal who is defend-. 
ant No. 2 in this case, The defendant. 
No. 8 is an idol Raj. Rajeswar Jiu—the 
family idol of Krishna Charan which was 
established, according to the evidence, long 
ago by some ancestor—when the evidence 
does not show. The defendants Nos. 9 and 
10 are persons unconnected with the family 
—Defendant No. 9 was.a servant in one of 
the karbars and defendant No. 10 is a. . 
tenant in the house described in plot No. 3 
of Schedule ka inthe plaint. The plaint- 
iffa alleged that, of the numberof karbars 
mentioned in Schedule ga of the plaint, 
karbar No. 4 was closed down long ago 
when: the plaintiff No. 1 was. an infant. 
Karbars Nos. 1 and 2, according to the 
defence, were closed in the year 1320 and. 
karbar No. 3 was closed down in the year 
1316 while, according to the plaintiffs. 
karbar No. 3 was closed down. about the. 
year 1308; and that evidence has been. 
accepted by the Subordinate Judge. The 
defendants did not dispute the -plaintiffs' 
right to partition of the house described in- 
item No. 1 of Schedule ka of the plaint. 
Before us, on appeal, the defendant No. 1, 
in whose possession it was, admitted that 
there were certain gold ornaments which | 
formed the assets of karbar No.3 and did 
not dispute his liability to account there- 
for; but the defence of the defendants was 
that. the houses in plots Nos. 2 and 3 of 
Schedule ka. were dedicated to the family 
idol for its worship and sheba by a deed | 
(Ex. B), dated the 11th February 1902, exe- 
cuted by all the then surviving male mem- 
bers of of the family along with the mater-. 
nal grand mother of the plaintiffs, Ananda- 
moyee, except one of those who was a. 
minor, namely, the defendant No. 6 who 
subsequently affirmed the dedication by a 
separate deed on attaining majority. It 
was pleaded by the defendants that these 
two properties were not partible. With 
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regard to the karbars, they alleged that the 
first three karbars were closed. down long 
before the plaintiffs succeeded to the 
interest of their . maternal. grandfather. 
The business in all these firms was a losing 
one, they said, when they were closed down 
and the debts swelled to a -greater amount 
than the assets and gold ornaments which 
were kept with the defendant No. 1 were 
not demanded by any of the other co- 
sharers because that defendant had paid 
off:the joint debts of the karbars which 


exceeded the value of the gold ornaments.. 


With regard to the fifth karbar, -the plaint- 
iffs’ allegation was that it was started by 
the defendant No. 1 with the assets of 
karbar No. 3 which was, according to the 
plaintiffs’ story; closed down in 1308 B. 8. 


It is-admitted that the fifth karbar was - 


opened in 1308 and it is a karbar carried 
on by the defendant No. 1 alone for him- 


self. In the plaint, the plaintiffs ido not - 


allege that they have got any share in that 
business. The other members of the family 
disclaim all interest in this business. 

In this state of the pleadings, several 
issues were raised before the Subordinate 
Judge. It is necessary now only to consider 
the eighth and the tenth issues in this 
appeal, The eighth issue runs thus:— 
“When were the businesses in Schedule 
ga closed down; does this suit for dissolu- 
tion and accounts lie and are. the . plaintiffs 
entitled to sue as reversioners and to get 
the accounts claimed?” The learned Sub- 
ordinate Judge has come to the conclusion. 
that the plaintiffs as the grandsons of 
Krishna Charan have got a 4-annas share 
in these karbars, that the defendants -are 
liable to render accounts to -the plaintiffs 
for their share with respect to karbars 
. Nos. 1, 2,3 and 5 only in Schedule ga and 
with respect to the ornaments in Schedule 
Kha, that karbar No 4 in Schedule ga was 
abolished-long before and that the defend- 
ants are not liable to account for it. 

It is contended on behalf of the appel- 


lants that the learned Subordinate Judge. 


is in error in holding that the plaintiffs had 
any interest in these karbars when, as. a 
matter of fact, they were closed down 
before the succession to them had opened, 
that is to say, long before the year 1332. 
It seems.to me that this contention is sound. 


The karbars ceased tc exist so long ago.. 


that, if there was any right to claim accounts 
in respect:of those karbars, that-right accru- 
ed to the ladies who were then the next 


reversioners—that is, the. mother of. the’: 
plaintiffs and their aunt... It. cannot-be said. 


. though they are all separate. 


bar No. 
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that this/ right accrued to the plaintiffs 


‘afresh after the death of the last surviving 


daughter of Krishna. Oharan. The claim, 


- therefore, for accounts of karbars ‘Nos. 1 


to 3 must ‘fail. i i 
With regard to karbar No. 5, the 
plaintiffs’ allegation, was that it was 
started with the assets of karbar No. 3, 
which- belonged to the joint family. 
If this could. have been proved, then the 
plaintiffs might possibly have asked “for 
an account of the assets which belonged 
to the joint family that were used -for 


. the purpose of opening karbar No. Sand > 


carrying it on. The evidence, however, 
to support that case is almost nothing. 
The plalntiff No. 1 who has examined 
himself states that it was Madan—the 
defendant No. 1—who told him that all 
the articles of theold karbar were brought ` 
by Madan in order to open this karbar 
No. 5. He says, however, “I do not re- 
member when and in which year this 
was said and who were then present.” 


. Madan, the defendant No. 1, contradicts 


this statement and, as I have already said 
the other members of the family do not 
claim any interest in this karbar, al- 
From this, 
fact, it is quite clear that the plaintiffs 


_have not been able to make out any 


case for demanding an account from 
defendant No, 1 or from any other 
defendant with regard to karbar No, 5° 
or any of the other karbars. It- is not 
necessary, therefore, in the circum- . 
stances, to deal with the question’ which ` 
was sought to be argued here that kar- 
5 had ‘been interpolated in 
Schedule ga in the plaint after it had- 
been filed. 

The decree, therefore, made by the 
Subordinate Judge making the defendants 
liable to render accounts for these four 


‘karbars must be set aside, 


I have alredy said that the defendant 
No. ‘1 here undertakes to render 
an account of the ornaments which he 
admitted were put into his possession at 
the time when the business No. 3° was. 
closed.: The decree of the Subordinate’ 
Judge with regard to the account as 
regards the ornaments must, therefore, 
stand. - ose Ea 

‘The next question that’ has been urged. 
on behalf of the appellants is that prop- 
erty No. 2 of Schedule ka is one ` 
which is indivisible. This property, ‘ac- 
cording to the evidence, is the Thakur- 
bari of the family’ and apparently. the 
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family idol has been located and is still 
existing therefrom before the: time: of 
the four ‘brothers. The house is not used 
for any other purpose and, therefore, ac- 
cording to the general principles of 
Hindu: Law, this must be considered as 
an impartible property, According to the 
old text “A dress, a vehicle,, ornaments, 
cooked food, water and female (slaves), 
properties: destined for pious uses or 
sacrifices, and- a pasture ground they 
‘declare to be indivisible.” (Manu, Oh. 


IX, Verse 219, Sacred Books of the East,” 


Vol. XXV). 


“ “A place of sacrifice, a field, a vehicle, 
cooked food, water and women are not 
divisible among kinsmen though trans- 
` mitted. for a thousand , generations.” 
(Dayabhaga, Oh. VI, sec. 2, Verse 25. 
See also Mitakehara Oh. J, sec. 4, Verse 
23). It is true that there is a difference 
of opinion as to the meaning of the 
word Yogakshemam but the preponder- 
ance of opinion is in favour of the in- 
terpretation as above and that is an in- 
terpretation which has been accepted by 
all modern scholars—Indian and Europe- 
an. Further, in the caseof Anund Moyee 
Choudhurain v. Boykuntnath Roy (1), this 
Court refused to direct a partition of five 
buildings which. were sought to be parti- 
tioned. Those buildings were raised 
as places of worship. The learned 
Judges refused to direct a partition on 
the ground that to ‘divide them would. 
be to render them utterly unsuitable for 
the, purpose for which they were origin- 
ally built. The learned Judges further 


held that, “according to,the Hindu Law, © 


places of worship and sacrifice are not 
divisible, and the parties may enjoy their 
turn of worship unless they can agree 
to a joint worship.” This case has been 
referred to in various subsequent cases in this 
Court and in Allahabad and Madras and has 
never been dissented from. I am, there- 
fore, of opinion that, whatever may be 
the right of the plaintifs with regard 
to the other joint properties, the Thak- 
urbari which is described in item No. 2 of 
Schedule ka of the plaint is not divisible. 
But I am of opinion that there is an- 
other ground which I shall deal with 
presently on which this property should 
also be held to be not capable of parti- 
n., ‘ 
athe most.important question that was 
argued ‘before us by. Mr. Brojolal 


(1) 8 W R193, - 


- R.648; 2 P. W. R, 1923 (P. 0.). 
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Ohakravarti on; behalf of the defendants- . 
appellants was raised in Issue No. 10 . 
which runs thus: “Is the debutter a legal 

and valid gift and binding on the plaint- 
iff; can the plaintiffs impeach it now?” 


‘As I have stated before, this deed of gift 


was executed on the llth February, 1902, 
by the lady Anandamoyee along with- 
the male. members of the family. The 
law as regards the right of qualified 
owners to make a gift of properties in- 
herited from the last male owner for 
pious purposes has been the subject of - 
consideration in the several High Oourts 
in this country recently. The cases are 
Vuppulurt Tattaya v. Garimalla Rama- 
krishnama (2), Khub Lal Singh v. Ajo- 
dhya Misser (3) and Kunj Behari Lal 
v. Laltu Singh (4). All these cases have » 
been approved by their Lordships of the 
Judicial Committee in the case of 
Sardar Singh v. Kunj Behari Lal (5). 
The result of the authorities is, in the 
opinion of their Lordships, that the 
Hindu Law recognises the validity of the 
dedication or alienation of a small frac- 
tion of a property by a Hindu female 
for the continuous benefit of the soul of 
the deceased owner. In this case, it can 
hardly be disputed that the dedication 
would be conducive to the benefit of the ° 
soul of the deceased owner . Krishna Oharan. 
It was an ancestral deity of the family and 
to make provisions for the due performance 
of the sheba and puja of deity would bea. 
meritorious act which, according to. 


Hindu idea, would confer benefit onthe 


soul of the deceased owner. . 
“The question, therefore, resolves: it- 
self into this, as to whether the lady. 
was justified in making a dedication of 
the property having regard to the pecu-. 
niary circumetances of the family; or, 
in other words, whether it was a frac- ` 


- tion of the property belonging to the deceas- 


ed owner or it was such asubstantial portion . 


-of the property that this alienation in favour - 


of the Thakur cannot be supported accord- 
ing tolaw. The reason why this limitation 
has been put on the powers of a Hindu. 
female will appear from the fact, as 
stated by the learned Judges of the 


(2) 6 Ind. Cas. 240; 34 M. 288; (1910) M. W:N. 222; 
8M. Li T. 74; 20 M. L. J. 798. am ee 

(3) 31 Ind. Cas. 433; 43 0.574; 32 O: L. J. 345. 

n 48 Ind. Oas. 847; 41 A. 130; 16 A. L. J. 996. 

(5) 69 Ind. Cas. 36; 49 I. A. 383; 27 O. W. N. 653; 44 
A. 503; A.I. R. 1922 P. 0.261; 16 L. W. 871; 31 M L. 
T. 253; 370. L. J. 383;44 M. L.J; 766; 25 Bom. L 
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Madras High Court in the. case of 
Vuppulurt Tattaya v. Garimulla- Rama- 
krishnama’ (2) above cited, that .al- 
most every gift, 
notions, is capable of conferring spiri- 
tual benefit more or less on the deceased 
owner. It is contended by Mr. Brojolal 
Chakravati that the gift in the present 
case stands on a higher ground than an 


ordinary gift by a qualified owner for- 
pious purposes. ` He points out that it was- 


thé ‘ancestral Thakur of the- family and 
that it was the bounden duty of the mem- 
bers of the family to see that the sheba 
and‘bhog and poojah were carried on ade- 
quately of the ‘ancestral’ Thakur. It is 
pointed out toua that the poojah expenses 
' derived from the property dedicated are 
not of such an extravagant nature as to 
“call for any comment. On the other hand, 
he shows from some of the accounts that 
the poojah is performed on a very limited 
seale and that, even then, the expenses 
are not all covered by the income of the 


according to Hindu’ 


dedicated property. When I asked him. 


whether there was any authority either 
in the texts or in any decided case that 
gift to a family idol should be looked at 
from a point of view different from other 
pious gifts, he admitted that he had not 
“been able to find any under these cir- 
cumstances, I do not think that it would 
be proper for us to extend the rule laid 
down in’ the cases‘ I have mentioned by 
saying that where the gift is in favour 
of a family idol, we should not look to 
the proportion of the property inherited 
by a female which was dedicated but we 
should look to the necessity of the idol 
in order to judge whether the dedication 
was proper or not. ae 

‘Tt is next argued that, even if we take 
the standard of a small fraction of the prop- 
erty belonging to the late owner,. then 
also this dedication may-be supported and, 
ih support of this, Mr. Brojolal Ohakravarti 
points out from the evidenceof the plaint- 
iff No. 1 himself; that, during the life- 
time of the lady Anandamoyee and also 
during the 


lifetime of the plaintiffs’ 


mother down to the year 1320 B.S. the’ 


monthly payment for the maintenance 
of these ladies made out of the joint 
karbars was Rs.15, The rent derived from 
property No. 3 was only Rs. 19 a month 
and it was argued that some portion of it 
must be kept apart for repairs and other 
expenses. Taking that to be the standard, 
it was argued that we might take Rs, 16 


a month-as the income derived:from.prop-- 


-down in prosperity, as pious men, 


‘even assuming that this 
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3. If that isso, Anandamoyee’s 
Rs. 4 a month and, as she was 
getting. Rs. 15, this Rs. 4 a month would 
be about a fifth of the total income that 
she was dedicating in favour of the idol. 
‘This argument has the merit of ingenuity; 


but the difficulty of accepting it is this, 
that the defendants do not give any evi- 


erty No. 
share was 


““ dence as regards the circumstances of the 


family at the crucial moment, that is, the 
year 1308 when this dedication was made. 
Tt is true that the plaintiffe admit that 
Hs.-15 per month. was paid. to the: ladies 
on account of their maintenance ; but whe- 
ther this sum was paid out of the profits or 
out of the assets of the karbars, there is no 
evidence to show. Asa matter of fact, the 
karbars ceased to exist some years after this 
dedication.: It seems to me that this dedi- 
cation was thought of because the family 
was going down in prosperity. As it ap- 
pears that the Thakur was an old establish- 


-ed Thakur, no permanent provision was ' 


made by the family for carrying on its 
sheba and poojah, because probably the . 
founder thought that their prosperity would 
continue. But when the male members of 
the family found that they were, going 
they 
thought that some permanent arrangement 
should be made for the sheba of the idol 
and, therefore, they joined together and 
made this dedication. : As male members, 
they were free to deal with their own prop- 
erty. The question is whether the quali- 
fied owner—the widow, was able to da so,’ 
In the absence of any evidence, as. I have 
said, as to the nature of the properties 
then owned by the family it appears that 
they had only the three houses and the. 
income from the shops was & doubtful one. 
In one house, they were living. The second 
was the Thakurbari in which the idol was 
located and the only source of income was 
property No. 3 apart from the shops. It is, 
therefore, difficult to hold that this dedica- 
tion of property No. 3 was proper under the - 
circumstances of the case on the part of 
Anandmoyee so as to bind the next rever- 
sioner. In my opinion, therefore, this dedi-. 
cation cannot be binding upon them and 
this property is liable to be partitioned, 
Property No, 2. of Schedule. ka of the 
plaint, however, stands.on a different foot- 
ing. It was in the occupation of the idol. 
Tt was yielding no income and, ‘therefore, 
property. was not 
impartible, as. I, have already’ said, it 
cannot. be said_ that: the dedication . of 
this property to the idol: .by.. the- lady. 
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Anandamoyee was improper. As a matter 
ef fact, it might be that, when the idol 
was located in. the house for generations 
before these brothers came ‘into posses- 
sion of this property; there ‘might have 
been .a verbal dedication by. the person 
who had established the idol. But 
no: case has been’ made to that effect. 
However that may be, in my judgment 
the. plaintiffs cannot assail the deed of 
‘endowmeat to which Anandamoyee was 
@ party. with regard to property No. 2 as 
this was not capable of producing any 
income, . ae 

In: my view, therefore, the decree of the 
Subordinate Judge should be modified in 
this way: There will be partition of prop- 


erty No.1 and property No. 3 of Schedule’ 


Ka of the plaint. No accounts will be 
directed as.regards the karbars. Nos. 1, 2,3 
and 5 of -Schedule ga. The defendant No. 1 
alone would be liable to. render an ac- 
count of the ornaments that were placed 
with.-him with the consent of the other 
co-sharers at the time when karbar No. 3. 
was closed. In making the partition, the 
learned Subordinate Judge: will direct the 
Commissioner to take into account any 
improvement made by the defendant No. 1 
or.acy other of the defendants, and the 
improvement. that was made-at expense of 
a. defendant will be allocated to the share 
of.that defendant making the partition. 
The plaintiff's will get a fourth share of 
_the ‘dwelling houses in plot No. 1 and plot 
No. 3 of. Schedule ka. Hach party will 
bear its own costs in both the Oourts up 
till now. Future costs will depend upon 
directions to.be made by the Oourts 
below. < 
Rankin, C. J.—I entirely agree, 
) Ka aa Decree, modified, 


CALCUTTA HIGH COURT, 
+  Orvit Reviston No. 552 or 1929, 
` 4 June 7, 1929. Ki 
: Present: —Mr. Justice Mukerji. 
THe BENGAL NAGPUR RAILWAY 
©. . Oo. LTD. —PETITIONER 


«> Versus 3 
DHANJISHAH PESTONJI anp 

: ANOTHER— OPPOSITE PARTY, 
Railways Act(IX of 1890),s. 72—Risk Note H— 
‘Misconduct’ and ‘wilful misconduct’, meanings of— 
Damage to goods through dripping of rain water from 
roof of van—Liability of Company—Leaks not dis- 

cernible—No misconduct, é 
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The word ‘misconduct’ in Risk Note H means thg . 
doing ofa wrong thing. Oulpable negligence o 
gross negligence as distinguished from ordinary 
negligence may thus amount to “ misconduct”: [p. 
334, col. 1.] i | 

The word “ gross "in ‘gross negligence’ does not 
define the negligence, but expressesa practical, 
difference between the degrees of negligence, and. 
when the degree issuch that in view of all. the 
circumstances it amounts to a breach of duty, it is 
culpable. [p. 334, col. 2.] . 

Where there are easily detectable holes in the roof 
of a van and the Railway Company's servants, seeing 
the holes, recklessly putthe goods in it and the goods 
are damaged by wet, the case would be one fof wilful 
misconduct; if the Cempany’s servants omit to sea 
holes that are easily detectable there would be a 
case ofculpable negligence ; but if the case is noth- 
ing more than that of leaks not discernible on in- 
spection giving way in the course of the journey, 
there isno negligence, far less any negligence that 
is gross or culpable, and there is no misconduct, 
[p. 334, col. 2; p. 335, col. 1] . 

Rule against a decree of the Small Cause 
Court Judge, Sealdah, dated the lyth Febru- 
ary, 1929. 

Messrs. Ramesh Chandra Senand Jitendra: 
Kumar Sen Gupta, for the Petitioner, 

Messrs. F. C. Bonnerjee and Harendra 
Nath Bhattacharji, for the Opposite Party. 

JUDGMENT.—This Rule is directed 
against a decree made by. the Small 
Cause Court Judge of Sealdah for Rs. 671. 
as compensation and Rs. 123 as proportion- 
ate costs in favour of the plaintiff and as. 
against the petitioners, the Bengal Nagpur 
Railway Company, Limited who were the, 
defendant No. 2 in the suit. 

The plaintiff's claim related to a sonsign- 
ment of 65 bales of cotton piece-goods. 
despatched from Nagpur to Sealdah, 15 of 
which were damaged by wetintransit, ` 

There were two rival theories before the 
Court, The plaintiff's case was that the roof 
of the wagonin whichthe consignment was 
carried was leaky and the damage was 
caused by rain water entering through the 
leaks. The defence was that the damage 
was due to rain water entering through the 
crevices of the flapdoor. The Judge has 
accepted the plaintiff's version and the 
reasons given therefor are quite sound. . 

Having doneso, the Judge proceeded te 
resort to the following process of reasoning: 
“A considerable amount of rain water found 
its way into the wagon...... In all probability 
there were ‘holes big enough to be easily 
detected. on inspection, in the roof of the 
wagon, and through these holes the rain 
water entered into the wagon. I, therefore, 
find that there were holes in the roof easily 


` detectable......Their (ie, of the Railway 


Company) servants stored the consignment 
of cotton piece-goods in the wagon in the 
roof of. which were -holeg easily detectable. 
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This was certainly very careless, and 
unbusiness-like conduct on the part of the 
servants and, in my opinion, amounted to 
misconduct.” Having thusfound miscon- 
duct on the part of the Company’s servants 
the Judge held that the Risk Note H which 
says “Except upon proof that such loss, 
destruction, deterioration or damage arose 
from the misconduct of the Railway 
Administration’s servants,” did not absolve 
the defendant No. 2 from lisbility. 

Before dealing with this finding, which 
is a finding of fact, it would be convenient 
to have aclear appreciation of the exact 
import of the word “misconduct.” . The 
expression “wilful misconduct” isa well- 
known expression in connexion with Risk 
Notes. As Avory, J., observéd in the case of 
Sheppard v. Midland Ry. (1), “if the 
principle upon which wilful misconduct is 
to be inferred from one case, the fewer cases 
beyond that are referred to the less likely is 
confusion to result.” Johnson, J., in the 
ease of Grahum v. Belfast and Northern 
Counties Ry, Co, (2) said:—“ Wilful miscon- 
duct in such a special condition means 
misconduct to which the will is party as 
cOntradistinguished from accident, and is 
far beyond any negligence, even gross of 
culpable negligence, and involves that å 
pérson wilfully misconducts himself who. 
knows and appreciates that it is wrong fcon- 
duct on his partin the existing circumstances 
“to do, or to fail or to omit to do (as the case 
may be), a particular thing, and yet inten- 


tionally does, or fails or omits to do it, or 


: persists in the act,failure or omission, regard- 
less ofconsequences.” In the case of Forder yv. 
Great Western Ry Co. (3) Lord Alverstone, O. 
J., accepted this definition with the addition 
of the words, “or acts with reckless careless- 
ness, not caring what the result of his 
“carelessness may be.” Some confusion is 
likely to arise from the addition of these 
words, but there can be no objection to them 
so long asthey are meant to include only 
“reckless indifference” [see Sheppard v. 
Midland Ry. Co. (1) and Norris v. Great 
Central Ry. Co. (4)]. an F 


An oftener quoted definition of “wilful 
misconduct” is that given by Bramwell, L. 


J „in Lewis v, Great: Western Ry. Co. (5).. 


1) (1916) 85 L. J. K. B. 283; 114 L. T.515. 
. (2)(1901) 2 Ir. R. 13. -. $ 

(3) (1905) 2 K. B.532; 74 L. J.K. B. 871; 53 W. R. 
574: 93 L; T. 344; 21 T. L. R. 625. 

(4) (1916) 85 L; J. K. B. 285 n; 114 L.T 183; 32T. 
L. R. 120 


(5) (1878)47 L. J. Q, B. 131; 30. B: D. 195; 37 L. 7. 
774; 26 W.R. 255. naning ak 
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“Wilful: : misconduet,” said he “means 
misconduct) to which’ the- will is ‘a party, 
something opposed -to accident or negligence: 
the misconq@luct, not the conduct must -be 
wilful,” Brett, L. J.,in the same case said:— 
“In a contrjact where the term ‘wilful 
misconduct’}is put as ‘something different 
from and @xcluding negligence of every 
kind, it seenjs to me thatit must mean the 
doing of sonfiething or: the omitting to do 
something, | which itis wrong to,.do: orto 
omit, where {the person who is guilty of the 
act or the omission knows that the aet which 
he is doing pr that which he is omitting to 
do is a wrong thing to do.or to omit; and. it 





‘involves the |knowledge of the person that 


the thing whiich he is doing is-wrong;.I think 
that if he |knows that what heis doing: 
will serious!y damage the goods of a con- 
signor, then he knows that what he is doing 
is a wrong thing to do, and also as my 
Lordhas putjit, if itis brought to his 
notice that what he is doing-or omitting 
to do; may seriously endanger the things 
which are to be\Sent, and wilfully persists 
in doing that against which he is warned, 
careless, whether be may be doing damage 
or not, then J. think. he is doing a. wrong. 
thing, and that thtt is misconduct,.and that 
as he does it intentionally, he. is ‘guilty of 
wilful misconduct, Or if he does or omits to. 
do something which everybody must know 
is likely to sat oe: or damage the goods,. 
then it follows thet he is doing that which 
he knows to be a Wrong thing to do, Oare 
must be taken to ,4scertain that it is not 
only misconduct bib wilful misconduct and 
I think, these two te™ms together import a. 
knowledge of wrong oD the. part of the 
person who is supposed to be guilty of the 
act or omission.” Coston, L. J., also observ- 
ed to the same effect. ¥%.re Lord.Mayor of 
London and Tubb's Contract (6), Lindley, 
L. J., observed that . hei was disposed to 
concur with Lord Bramwéell’s observations 
on the term “wilful misconduct” and that 
they were quite consistent “with sLord 
-Bowen's observations. in. In re:Young. and 
‘Harston’s Contract (7), if it be remembered 
that Lord Bowen presupposed knowledge 
of what was done and intention to.do it 
and was not addressing himself to a case of 
an honest mistake or oversight. 

The above as well as various other author- 
ities on the meaning of the term “wilful” 
have-been discussed in In re.City’ Equitable 
Fire Insurance Co. (8), and there is hardly ' 

(6) (1894) 2 Ch. 524. °° S |. 

e Feee NANG 
40 T, L, R. 853; 17 LL L. Rep. 225; =" ST, 520;, 
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any doubt to-day as to what it melang. Wilful 
misconduct is very different fitom, neglig- 
ence (Astbury, J. in Buektoh & Co.. v. 
’ London and North Western Ry. | (9)] and is 
not necessarily established -y proving 
culpable negligence [Glenister v.. Great 
Western Ry. Co. (10) and Forder v. Great 
Western Ry: Co. (3)|. 16 has aliso been held 
that though gross negligence and wilful mis- 
conduct. are not convertible, terms, . the 
latter may include the former and that there 
are many cases 
. and gross negligence correspo d 

Risk Note H with which We are con- 
eerned speaks of “miscondupt" and not 
“wilful misconduct.” The wird miscon- 
duct means the doing of a wrong thing [per 
in Lewis F. G eat Western 
wilful 


Helland Hinds (11), “Lata ies Aa cease 


this distinction is it is Dot easy to define. 
Rolfe, B., in the case of 


(12) said: : ] 
between negligence and gross negligence— 


tomed tothe manage- 
ment of borses, Was guilty of culpable 
negligence." Negligence has. been various- 
ly defined.” Alderson, B., in the case of 
Blyth v. Birmiagham Waterworks “Co. 
(13) paid: “Negligence 18 the omission 
. to do -gomething which a, reasonable man 
guided upon’ these considerations which 
ordinarily regulate the conduct of human 
affairs, would do, or doing something which 
a prudent and reasonable man would not 
do The defendants would have been 
liable for negligence if unintentionally 
they omitted to do what a reasonable person 
would have done, or did what a reasonable 


the defendant n aoo appeared by the 


(8) (1918) 87 L. J. K. B. 2343 T-L. T. :556; 34 T.L. 


10) (1873) 29 L. T. 423. 

GO GSO? 2 Man. & Gr, 841. | 
+ Ga OBAH M KW US 0i 
kh ak Ma ANG 
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sin which wilful} misconduct’ 


.is very great. 
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person would have done.” A somewhat 
similar definition has been given by 
Hudleston, B:, in Snook v.Grant Junction 
Waterworks Co., Ltd. (14)—“ By negligence 
was meant substantially the’ doing by a 
person of some act which a reasonable and 
prudent man would not have done under 
‘the circumstances of the case in question, 
or the omission to do everything that 
could be fairly and reasonably expected of 
sucha man under such circumstances.” 
Oras Bramwell, B., put it in the case of, 
Caroline Degg v. Midland Ry. Co. (15)— 
“There is no absolute or intrinsic negli- 
gence: it is always relative to some circum- 
stances of time, place or person,” The 
words “ gross " and “ culpable " do not alter 
the character of the thing omitted. The’ 
word “gross” does not define the negligence, 
but expresses a practical difference bet- 
ween the degrees of negligence, and 
when the degree is such that in view of all 
the circumstances it amounts to a breach 
of duty, it is culpable. i 
To turn once more to the facta, the learn- © 
ed Judge has, as alreadysmentioned, found 
that there were easily detectable holes’ in 
the roof of the van. If this finding is 
capable of being maintained, the case would 
elearly be one of wilful misconduct, if the 
Company's servants seeing the holes, reck» 
lessly put the goods in it, or a case of 
culpable negligence if they omitted to sea 
the holes that were easily detectable: ` The 
difficulty ofupholding this findings however, 
The evidence stands thus, 
P. W. No. 2saya—“The roof of the wagon 
was rusty in the centre and showed trace: 
of leakage. There was no water on the roof 
of the wagon. There was red rust on the 
roof.” P. W. No. 3 says—“When the goods 
were taken out I went inside it and found 
one or two holes in the roof. Kesho Babu 
and I entered into the wagon and I showed 
him the bales.” But Kesho Babu, P. W. 
No. 2,saysnothing about the holes. Then 
D. W. No. 2, the consignor’s man, says 
definitely that he inspected the wagon before 
it was loaded and did not notice any. hole in 
the roof; and further says: “I inspect every 
wagon 1 load. [inspect the roof. I reject 
awagon if I find it faulty.” Over and 
above, there isthe evidence of the defend- 
ante’ servants at Nagpur who found nothing 
wrong with the wagon. when - the consign- 
ment was loaded. On this evidence it is 
impossible touphold the Judge's. finding, 
» (14) (1886) 2 T.L -R.-308.. . > ` 
Ek beat: O Saa, 
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and the case does not séem to be anything 
` more than that of leaks not discernible on 
inapection 
journey, 

The result is that;in my ‘opinion, negli- 
gence has hot been established, far less any 
negligence that is gross or culpable. The 

- plaintiff having failed to prove misconduct 
his claim must fail. ‘ 

The Rule is made absolute, the decree 
passed by the Court below is set aside and 
the suit dismissed, but there will be no 

` order for costs.. 


A - Rule-made absolute. 


wi 


“ CALCUTTA HIGH COURT. _ 

ÅPPEAL FROM APPELLaTE DROREE No. 2179 ° 

: oF 1926. G 

February 6, 1929. ? | 
Present: —Mr. Justice Mukerji and - 
Mr. Justice Mallik. 
TARAK GOVINDA CHOWDHURY 
AND OTHERS—PLAINTIFFS—APPELLANTS . | 
versus : 
INDU JYOTI MAJUMDAR, CHAIRMAN 
anD COMMISSIONER or PABNA. | 
MUNIOIPALITY—DEFENDANT8S— 
RESPONDENTS. : 
. Bengal Municipal Act (III of 1884), s. 83 (a}— 
Assessment of personal tax—Principles Circumstances 
and property within the Municipality,” meaning of 
—Assessment, legality of. i 

Where, apart from other income, the plaintiffs had 
received an income of Rs. 108 as interest from the 
Post Office Savings Bank and Rs, 303 as - interest 
from adeposit in a Savings Bank situated within a 
Municipality and the ‘circumstances and property of 

. the plaintiffs within the Municipality’ were estimated 
at Rs. 9,000 and the plaintifis were assessed toa 
personal tax of Rs, 21 per quarter under s.-85 (a) of 
the Bengal Municipal Act: - , 

Held, that the two items specified indicated that 
the amount in deposit was nearly Rs. 9,000; that 
this amount was ‘property within the Municipality’ 
within s. 85 (a) of the Bengal Municipal Act; that if 
it Were necessary to add anything to make up 
Rs. 9,000, the circumstances of the plaintiffs within 
the Municipality could be taken into account; ‘that 
though, it- was difficult to define what ‘circumstances’ 
meant, other amounts which passed through the 
Municipality and were available to the plaintiffs and 
the fact that the plaintiffs were wealthy zemindars 
could not be ignored andthe assessment was ‘not, 
consequently, illegal. [p. 336, col. 2.) 

Appeal against a decree of the Sub- 
ordinate Judge, First Court, Pabna, dated 
the 22nd July, 1926, affirming that of 
the Munsif, Second Court, Pabne, dated 


-the 23rd March, 1925. 


TARAK-GOVINDA OHOWBHURY-v. INDUS 


giving way in the ‘course of the . 
: - spondents: . 


VOTE MATUMDAR, `: 385, 
Dr. Bijan : Kumar. Mukerjee,: for . the 
Appellants. 5 
Mr. Surajit Chandra Lahiri, for the, Re- 


JUDGMENT.—The appellants who are 


-three brothers instituted a suit against the 


Chairman: and Commissioner of the Pabna 
Municipality for, amongst others, a declara- 


-tion that .the assessment ofa personal tax 


on them of Rs. 21 per quarter was illegal and 
ultra vires. : The suit has been dismissed by 
both the Courts below. | 
The appellants . contend, in the first. 
instance, that the imposition of a personal 
tax-jointly against them is illegal as has 
been recently held to be so by this Court. 
We have considered the question whether 


.we should allow the appellants to urge this. 


contention now when it was not.urged in 
any of the Courts below or even in their 
grounds of appeal to this Oourt. , We think 
we shall not be justified in doing so. ; 

They next urge that in assessing the tax, 


the meaning of the expression “according 


to their circumstances and property within 
.the Municipality” appearing in s. 85 (a) has 
been misunderstood. . Now the Subérdinate 
.Judge appears to haye proceeded upon the 
following findings :— f 

- 1. The zemindari propertiesof the plain- 
tiffs let out in patni are situated outside the 
Municipality. The income on this head is. 
Rs. 5,487 odd a year. The rents from the 
patnidars are realised within the Municipal- 
ity at the house.of the plaintiff. In 1328 
the total realization amounted to Rs. 4,101 - 
-odd and.in 1329, Rs, 18,921 odd. : 
- 2, In 1328 the plaintiffs received within 


- the Municipality Rs. 1,293 on account of in- 


-terest on G. P, Notes; Rs. 852 on account . 
-of dividends on shares in Oompanies;Res. 108 
on account of interest from the Post Office 
Savings Bank; Rs. 7,624 on account of de- 
cretal and other dues ; Rs. 303 on account 
of interest from depositin the Pabna Sà- 
vings Bank; Rs, 944 on account of fees of 
plaintiff No. 2as Managing Director of a 
Limited Company. i | 

3. The total amount of paint. rent pay- 
able to the plaintifis for properties within 
the Municipality is Rs. 642. i 
- 4,. The collections made at- the plaintiffs, 
house within the Municipality are remitted 
to Tantiband from whence they go back to 
the Bank. within the limits of the Munici- 
pality.” `` peeks . ' 

. The, question -that arises is. whether on 
these findings it can be said that the “cir-. . 
cumstances and property” of the plaintiffs 
“within the: Municipality”: can be fairly. 
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estimated at Rs. 9,000, so asto admit ofa 
personal tax of Re, 21 per quarter. 

Upon the decisions that have been cited 
before us the following points may be trest- 
ed as -settled. 

First.—The word ‘circumstances’ is equi- 
valent to ‘means’: (Chairman of Giridih 
Municipality v. Suresh Chandra Mozwmdar 
` (i) and Deb Narain Datt v.Chairman of the 
Baruipur Municipality (2).] 

Second.—The expression ‘within the 
Municipality,’ governs both ‘circumstances’ 
and ‘property’: [Debendra' Nath Rai v. 
-Pranab-Chandra Ghose .(3).} 

Third.—The word ‘property’ includes both 
‘teal and personal property or estate and 
‘tangible as well as intangible righta of value: 
Chairman of Giridih Municipality v. Suresh 
‘Chandra Mozumdar (1).] i ' : 
‘Fourth. When income or sale. proceeds 
are brought from outside within the limits 
of the Municipality and put into a Bank to 
the credit of'a person it may without undue 
‘strain on the language, be described as his 
circumstance and property: [Chairman of 
Jalpaiguri Municipality v. Jalpaiguri Tea 
Co, Ltd. (4) per Mookerjee, J.] The pro- 
ceeds so deposited are property within the 
Municipality: per Buckland, J. 

Fifth—What constitutes the circum- 
stances and property of a person within the 
Municipality must on a large measure de- 
pend upon the facts of the particular . case 
Chairman of Jalpaigurt Municipality v. 
Jalapaiguri Tea Co., Lid. (4), 

Tt is true that in assessing the assesee’s 
circumstances and. property within the 
meaning ofs. 85 (a) of the Act his circum- 
stances and property which are only within 
the Municipality itself have to be consider- 
ed: (Kameshwar Pershad v: Chairman of the 
Bhabua -Municipality (5) and Chairman, 


Rajpur Municipality v. Nagendra Nath. 


Bageht (6).)° > 

But despite the able arguments of Dr. 
Mukerjee I am unable to see that in this 
cage any question arises as to whether the 
measure of the assessee’s liability is what 
he gets and not what he spends, ‘such as 
arose and was decided in the case of Chair- 
man of Giridih Municipality v. Suresh 
Chandra Mozumdar (1) and Debendra 


Nath Rav V. 
(1) 35 0. 859; 12 0. W. N. 709; 70,L. J. 631. 
(2) 12 Ind. Cas. 32; 39 0.141..  - 
(3) 60 Ind. Cas. 284; 32 O. L. J. 5210; 25 O. W, N. 


45, h : 
(4) 64 Ind. Cas. 649; 34 O. L. J. 283; 26 O. W. N. 311; 
A. 1. R. 1922 Oal. 46. j 

(5) 27 


419. 


 TARAN.GOVINDA CHOWDHURY 9, INDU JYOTI MAJUMDAR. 


Pranab Chandra Ghose (3) or | 


0.849.. A BI, 
(6) 50'Ind, Qas. 394, 290. Lid. 378; 23 0- Wee N. 
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whether the list in respect of income 
brought from outside is the extent to which ~ 
it is to be spent within the limits of the 
Municipality as was laid down in the. case 
of Chairman of the Joynagar Municipality 
v. Sailabala Dutta (7). 3 
Here apart from anything else there are 
two items in the findings of the Courts below 
which give us afair estimate of the amount 
which was in the Post Office and the Savings 
Bank tothe credit of the appellants. These 
items are Rs. 108 (on account of interest 
from the Post Office Savings Bank) and 
Rs. 303 (on account of interest from deposit 
in the Pabna Savings Bank). These two 
items indicate the amount in deposit 
in these two places to be very near 
Rs. 9,000 if not more. This amount is 
undoubtedly ‘property within the Munici- 
pality’ within the meaning of the words as 
used in s 85, cl. (a). Mookerjee, J. in 
Chairman of Giridih Municipality v. Suresh 
Chandra Mozumdar (1) observed: “I am un- 
able to hold, that the word ‘circumstances’ 
was introduced ins. 85 to restrict the term. 
‘property.’ The intention, on the other hand, 
seems to have been to widen the scope of 
the section so as to make taxable what 
might perhaps be not properly comprised 
under the term ‘property’ and at the same 
time oughtnotto escapeassessment.” If, then, 
to the two items mentioned. above, it is 
still necessary to add anything to make up 
Re. 9,000 the ‘circumstances’ of theappellants 
within the Municipality are available for 
being taken’ into account. It is not easy 
to define what the ‘circumstances’ are: They 
are not matters which canaccurately be put 
down in £. s. d. But the amounts mentioned 
in the findings of the learned Subordinate 
Judge whih pase through the limits of 
the Municipality and are available to the 
appellants at-any moment they may like 


to spendthem and the fact that the appel- 


lants are wealthy zemindars cannot be alto- 


gether ignored. , Ni 
We are of- opinion that there is no error 


of law or of principle upon which the Courts 


below have proceeded and we accordingly 


dismiss the appeal with costs. | | 
A. Appeal dismissed. 


(7) 61 Ind. Cas. $11; 25 O. W. N. 47; 48 O. 443, | 
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LAHORE HIGH COURT. 
SEconp Cryin APPEAL No. 704 oF 1929. 
October 16, 1929. 
Present:—Mr. Justice Johnstone, 
SHER SINGH—PLAINTIFF 
—APPELLANT 


VETSUS 
THAKAR SINGH anp OTHERS —DE8RFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100— 
Second appeal—Finding of fact basedon conjectures 
and inadmissible evidence—Interference—Wajib-ùl- 
arz—Presumption, nature of. 

The High Court may interfere in second appeal 
with a finding of fact where the lower Appellate 
Court has ignorad the oral evidence in the case and 
based ita decision on conjectures and inadmissible 
evidence. ‘ 

The presumption raised by a wajib-ul-arz is rebut- 
table. 


Second appeal from a decree of the Dis- 
trict Judge, Jullundur, dated the 14th De- 
cember, 1928. 

Mr. Dev Raj Sawhney, for the Appellant. 

Mr. Badri Das,R. B., for the Respondents. 


JUDGMENT.—tThe plaintiff is a non- 
proprietor in Hamirowal village, while the 
defendants belong to the proprietary body. 
The plaintiff sued them for recovery of 
possession .of certain property in the 
village, which, he averred, had been inherit- 
ed by him from his cousin Sewa Singh 
and of which the defendants had recently 
taken forcible possession. The defendants 
pleaded their own possession for fifty years 
and alleged that Sewa Singh was not the 
former owner and that Sewa Singh and 
the plaintiff were not related to one an- 
other. There was also dispute as to the 
identity of the property in suit with the 
property said to have -passed from Mohar ` 
Singh and NihalSingh to Sewa Gingh. - 
The trial Oourt found for the plaintiff 
and held thatthe suit property had be- 
lenged first to Mohar Singh then to 
Nihal Singh and subsequently to Sewa 
Singh, The learned District Judge reversed 
the decision on the ground that the plaint- 
iff had failed to establish his possession 
within 12 years of the date of the suit. 

After hearing Counsel for the parties I 
am of the opinion thatthe appeal: should 
succeed. | : 


In desling with the identity of the prop- - 
erty ths lower Appellate Oourt has 
criticised the view taken by the trial 
Gourt, but has not come to a definite 
conclusion. Further, in several matters 
the learned District Judge has, I think, 
gone wrong. 

At the end of third paragraph the District 
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Judge has taken it that it had been un- 
justifiably presumed that, because Nihal 
Singh died in Hamirowal he must have 
died in the house in suit. Certainly no 
such presumption could be taken, but 
there wasonthe record the testimony of 
several witnesses to support the plaintiff's - 
‘case on that point. That evidence has 
been ignored, 


In the second place, reference is made ' 
to “only one” witness regarding Sewa Singh's 
removal from Hamirowal, but actually 
there are other witnesses also and the fast 
that Sewa Singh is shown in the death 
register entry to have been ill for six 
months does not invalidate the evidence 
that he was taken to Khankhana village 
about two months before his death, for he 
was apparently ill before his removal from 
Hamirowal. Again the description of Sewa 
Singh in the death register as the 
resident of Khankhana does not amount 
to an admission on the part of the plaintiff, 
for the plaintiff did not report Sewa Singh’s 
death and the entry cannot be held to refute 
the clear evidence led by the plaintiff, 
Furthermore, it is pure conjecture to 
assume that because the plaintiff left 
Hamirowal some 30 years ago, his cousin 
Sewa Singh probably did the same. The 
evidence is contrary--to that assumption, 
and it was no one’s case that Bewa Singh 
had left Hamirowal so many years before, 

“More important than the preceding mat- 
ters is the fact that the lower Appellate - 
Court has relied on inadmissible evidence, | 
I refer to the documents of -Chaukidara 
recaipts D-3 and D-4 havenot been- proved - 
at all, and as to- D5 there is reason to 
believe that aline has been interpolated 
at the end of the document. The learned 
Oounsel “for ‘the. defendants argued that 
the reliance on such evidence did not in- 
fluence the “District Judge in his decision 
becausé the onus wason the plaintiff, and 
reliance_on inadmissible evidence of the 


- defendants would not affect the value ofthe 


plaintiff's evidence. I cannot accept that 
contention, -as stated, and itis impossible 
to_ say to. what. extent the lower Appellate 
Court was influenced. NEH 


Again the Wajib-ul-arz of 1914-15, though 
it prima facie supports the defendant is 
far from conclusive, for (a) the limit of 12 
years back from the year of the suit (1925) 
would take us to 8 time anterior to the 
preparing of the Wajib-ul-arz and (b). 
the document raises a presumption which 
is capable of rebuttal, In the present case 
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there is no doubt that there has 
complete rebuttal. 

The learned District Judge has, in my 
judgment, ignored the. oral evidence en- 
tirely, has proceeded to a certain extent 
on conjectures and has also relied on in- 
admissible evidenee. 
sufficient case for reversing the decision 
on second appeal and I acecept this 
appealand decree the plaintiff's suit with 
costs throughout. 

me 


been a 


Appeal allowed, 


LAHORE HIGH COURT. 
Sxoonp O1viL APPEL No, £166 oF 1925. 
May 30, 1929. 
’ Present:—Sir Shadi Lal, Kr., Chief Justice 
and Mr. Justice Hilton. 
MADHO—PLAINTIFF—ÅPPELLANT 
versus 
Musammat MEHRO AND 0THRRS— 


, DEFENDANTS— RESPONDENTS. 

‘Punjab Pre-emption Act (I of 1918), s. 80—Agree- 
ment to sell part ‘of estate in 
effected after success in litigation—Suit for pre-emp- 


| `- MADHOV, MBHRO, 


Therejs, therefore, 


litigation—Mutation ' 


tion—Limitation, starting point of—Cwil Procedure : 


Code (Act V of 1908), O. XXII, rr. 4 (8), 1l—Appeal , 


against several respondents—Death of one—Interest of 
respondents separate—Abatement, extent of. 

a, being in needof funds to establish her claim 
to an estate, entered into an agreement with B in 1918 


to transfer to B two-thirds of the estate in consi-: 


aeration of dnadvancé for litigation, A succeeded in 


establishing her claim and two-thirds of the preperty’ 
was mutated inthe name of Bin 1921. A pre-enp- 


tor brought a suit for pre-emption in 1922: 

Held, that as the transaction of 1918 was not a sale 
but only an agreement to sell, the period of limitation 
began to run only from the date’ of mutation and the 
suit wasnot barred. [pa 338, col. 2.) 

Haji Muhammad v. Bakhto (1), distinguished. 

In pursuance of an agreement to sell mutation wag 
efiected in the names of the transferees. The muta- 


tion order separately specified the respective shares ~ 


of each of the transferees in the ‘property sold. A 
suit for pre-emption was instituted ‘against the 
transferees and pending an appeal therefrom one 
of the transferees died and his representatives were 
not brought on the record: | 

Held, that the appeal did not abate entirely but 
only asregards the share of the deceased trans- 
feree. [p. 339, col. 1.] 

Sant Singh v. Gulab Singh (2), applied. 

Second appeal from a decree of the 
District Judge, Jullundur, dated the 28th 
` January, 1925, | 
‘Mr. Badri Das, R. B., for the Appellant, 
‘Mr, Aziz Ullah, for the Respondents, 

' JUDGMENT. 
Hilton, J.—Defendant No. 1, Musammat 


t 
Mehro, having need. of funds.to establish 
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her claim to the estate of her deceased 
brother entered into an agreement with cer- 
tain persons represented by defendants Nos.’ 
2to13 by which she engaged to transfer 
to them two-thirds of the property to which . 
she might become entitled in consideration 
foran advanceof the money required for her 
litigation. - Thisagreement was registered - . 
on 29th January, 1918. She succeeded in 
establishing her claim and on 5th December, 
1921, a mutation wassanctioned by which 
two-thirds of the estate was recorded in the - 
names of the defendants. On 5th Decem- . 
ber, 1922, the plaintiff Madho brought this” 


| action te pre-empt what he has. alleged to 


be a sale of that property tothe defend-. 
ants... st y 

-The learned trial Judge held that. tha” 
transaction of 29th January, 1918, was a. 


_ sale and that as it was registered the suit... 


was time-barred, the limitation ‘period ` 
being ons year from the registration date 


‘under Art. 10, Sch. I, Limitation Act, ‘An 


appeal by .the plaintiff was dismissed by 
the learned District Judge who adopted -the - 
same view, be 
In this second appeal it is contended for - 
the plaintiff that the transaction of 29th 
January, 1918, was not a sale but only an : 
agreement to sale and that the date of its. 
registration did not therefore,set the period . 
of limitation running. If this view is- 
correct the limitation period would. run.: 
from the date of the mutation under . s.. 30, . 
Pre-emption Act, (thesubject not admitting - 
of physical possession) and the suit would | 
be within time. It appears that the-Courts. . 
below have misconceived the purport- of; 
Haji Muhammad v. ‘Bakhto (1) which 
authority was quoted by the trial Judge as. 
being against the plaintiff. The facts of 
that case were very similar to those of the . 
present case. What was there held, how- | 
ever, was not that the original agreement _ 
between the transacting parties was e sale . 
but that the subsequent transfer which was | 
made in pursuance of the prior agreement: - 
was a sale. That authority, therefore, is not . -~ 
against the plaintiff but tends to support 
His contention and having regard to the , 
character of the agreement of 29th January, , 
1918, that contention must be accepted as. 
correct. There was clearly at that date no 
salé but only an agreement to sell property d 
to which, as matters then stood, Musammat” 
Mehro had still to establish her title. It 
follows that the suit is within time, limita- | 
tion running from the date ofthe muta. 


<£ 


JON. 
(1) 54 P: R, 1889, `. 


Pa aaa 
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‘An objection haè been, raised in “this” 


appeal by the respondents that Amir, 
defendant-respondent, has died and that 
nothing hasbeen done within the proper 


.time to bring his representatives onthe 


record. The fact is admitted.. The ques- ' 
tion remains tò what extent theappeal has. 
abated and the decree of the lower Appel- 
late. Court has become final. It appears 
from the mutation order of 5th December, 


1921; that the shares of the various trans- 


ferees in the subject-matter of the transfer 


were separately specified and Amir’s share . 


was one-twelfth. Adopting the principle 
laid down by the Full Beach of this Court 
in Sant. Singh v.- Gulab Singh (2) I would 


hold that the appeal abates and the decree — 
of the lower Appellate Court becomes. final - 


as against the defendant-respondent Amir 
only.. L would, therefore, dismies the appeal 
in respect of his one-twelfth'share in the 
property in dispute. 


As regards the remaining defendants and . 


their shares in the disputed property I 
would accept the appeal of the plaintiff 
and setting aside the judgment and decree 
of ‘the District Judge, dated 28th January, 


1925, would remand the case under O. XLI, ' 


T. 23, for decision on the remaining’ issues, 

Oosts to abide the‘event, the Oourt-fee on 

the memo. of appeal being refunded in the 

proportion of eleven twelfhs of the whole. 
Shadi Lal,-C.Jd.—I concur.’ . es 
ry Appeal allowed. 


(2)-114 Ind, Cas. 417; 10 Lah. 7; A. I. R. 1928 Lah. . 


579 Ind. Rul, (1929) Lab. 257; 30 P, LR. 453° 11 Lah. 
L. d. 317 (F. B). ` 


LAHORE HIGH COURT. 
Frrst Civic Arrea No. 1781 oF 1927. 
July 25, 1929. 
Present:—Mr. Justice Tek Oband and Mr. 
Justice Dalip Singh. 
J. KAIKABAD-—PLAINTIFF— APPELLANT 
> versus 
F. KHAMBATTA AND ANOTHER— ` 

f DEFENDANTS —RESPONDENT3. 

Civil Procedure Code (Act V of 1908), ss., 104 (©), 
151, Sch. II, paras. 8, 12—Arbitration pending suit— 
Award—Modifications and corrections by Court— 
Appeal from award, competency and scope of—Power 
of Court to correct award—Imperfection 
meaning of—Power to grant extension of time for 
payment—Inherent powers of Court—Power of arbi- 
trator to order payment in instalment—Award creat- 
ing easement of necessity—Power 
porate such right in award—Proper procedure to en- 
force such right—Hasemenis Act (V of 1882), s 24— 
Evidence Act (I of 1872), e. 1li—Appellant withdrawing 
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money deposited by opposite party—No estoppel against 
prosecuting appeal, . . , PERDES Aia A 

Where a Judge makes any corrections or modifica’ 
tions to -an award am appeal: would , lie, from’ the’ 
décree based onthe award so far ab it relates to the. 
modifications end corrections, but the ‘appellant-- 
cannot be allowed to. attack the validity of the award 
itself.. [p. 341, col. 2.) |, Catal pees ok er 

Gulam Jilani v. Muhammad Hassan (lj and Guran.., 
Ditta v. Pokhar Ram (2), referredto.... .. . ° 2” 

Where, under the terms of a decree the defènd- 
ant had to deposita certain amount for payment to2 
the -plaintiff and the plaintiff, after preferring an 
appeal from the decree, withdrew the money deposit- ~ 
ed bythe defendant, under protest and after speci-, 
fically stating that he reserved to himself the-right - 
to prosecute his appeal : ; Se 

Held, that the plaintiff was not estopped or precluds +. 
ed by any provision of law from prosecuting his + 
appeal. [p. 342, col. 1.] aT hee 

Saratkumari Dasi v. Amullyadhan Kundu (3), relied 
on, ak: 

A Judge has power to correct an award’ under.” 
para. 12 (6) of Sch. II, Civil Procedure Code, onthe; 
ground that the award is imperfect in form only if. 
the ‘imperfection inform” existed in the award, 
at the time when it waafiled in Court-by thearbi- ` 
trator, and notif itcame into existence-at a subse-- 
quent stage onthe happening of ‘an unanticipated:- 
event. [p. 343, col. L| ae nd oe 

In adjudging the amount payable by one party: 
to another, an arbitrator has full. power to direct < 
payment by instalments. The directions as to the; 
number, amount, mode and time of payment of theese. 
instalments are, therefore, matters within the-discre-* 
tion of the arbitrator and are essential parts of the- 
award which the Courthasno more power to modify € 
than it has to enhance or reduce-the total sum found -, 
payable by the arbitration. Even ifthe order. fixing., 
the instalments is erroneous, harsh or oppressive, . 


. the error is one of substance inthe adjudication: of : 


the dispute, and not of form which “could be amended’ 

without affecting the decision”. ip, 343, cols. 1-&:2:]; 
Jawahir Singh v. Mul Raj (4) and Ram Sarup _-v. -. 

“Bindra Prasad (5), relied on. si 


Jf theaward directs payment of money toa pars 


` sicular person at a particular time the party who isto: 


+ 


make the payment, is bound to seek out the other 
party and to offer payment tohim at the appointed 


. time, and if he fails in this,he does so at his own 


risk. There is no provisionof law prohibiting 8. 
party from discharging the obligations-imposed upon 


: him by.an award until the passing of the decree in 
` accordance with it and ifany party makes default in - 
making the payment within the ‘time fixed by the 


in form’, , 


of Court to incor-. 


award the Court has no power to grant him exten-. 
gion of time under s. 151, Oivil Procedure Code. [p.‘ 
343, col. 2.] R 

The inherent powers of the Court under. s. 151, 
cannot-be exercised to override the explicit provisions, 
of Sch. II ofthe Code, which limit the jurisdiction’ 
of ‘the Court to “ correct” and“ modify ” the award 
in certain specified cases only. {p. 344, col. 1.] 

Bissa Mal v. Kesar Singh (10), Duni Chand-Gokal 
Chand v. Pritam Das (1l)and Rameshwar Mahton v.. 
Dwarka Prasad (12), relied on: i 

Even though the legal effect of anawardmay be 
to invest’ one of the ‘parties with the right to claim 
an- easement of necessity over the property allotted 
to the other, this right cannot be incorporated in the 
award by an order of the Court under para, 12 of Sch. 
IL of the Oivil Procedure Code. It must be claimed - 
in appropriate legal-proceedings against the owner of 
the servient tenements [p. 844, col. 2.] 
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First appeal-from a.decree of the Seni- 
or Sub-Judge, Rawalpindi, dated the 23rd 
May, 1927. AN 

Sir Muhammad Shafi and Mr. Badri. Das, 
R. B., for the Appellant. f 
Messrs. Durga Das, R.B., S. M.Bali,. G. 


= Sodhiand Bhagwan Das,for the Respond- - 
ents. Fre elt. dis j 
JUDGMENT. —The.: suit, which has 


given rise to.this appeal, was instituted on 
28th August, 1924, by the plaintiif-appel- 


lant, J. Kaikabad of Rawalpindi, against © 


his sister’s son, F. Khambatta, defendant- 


respondent, alleging that the (plaintiff) was - 


‘the owner of certain house properties at 
Murree which he had let- to the defendant 


as a tenant, that in the compound of one of 
known as the “Kinturk : 


these houses, 
Estate,” the defendant had, with the per- 
mission of the plaintiff, erected a cinema 
building called the “Arcadian Hall,” that 
the defendant had agreed to sell to the 
plaintiff the superstructure of the aforesaid 


-` “Arcadian Hall” oh certain conditions, and- 
that though the tenancy had terminated ` 


andthe. defendant. surrendered possession. 
of some. of the -demised -properties he still 
continued to be-in wrongful possession of 
the “Kinturk” and owed large sums of 
money to the plaintiff as arrears of rent and 
on account of other sums received by him 
on behalf of the. plaintiff. The plaintif 
expressed his willingness to, purchase the 
building of the “Arcadian Hall” in ac- 
cordance with the terms of the alleged 
agreement and prayed for a decree for:— 


_ (a) Specific performance of the contract 


relating to the sale of the “Arcadian Hall.” 
-(b) Ejectment of the defendant from the 

“Kinturk Estate’ and for possession of 

furniture and other articles mentioned in 


any 


list “A”; 


(© Recovery of the amount due on ac- 
count of rent etc.; and f 


_(d) Mesne profits during the pendency of 
the suit. . Ka IN En y Í 
The defendants resisted the. claim 
on various grounds, alleging that the 
site on which the “Arcadian Hall” had been 
built had been gifted to him and his 
brother by the plaintiff, that. he had never 
agreed to sell to the plaintiff the building 
which he had constructed on the gifted 
site, and that, on the other hand, the plaint- 
iff had agreed to sell the “Kinturk Estate” 
(lees. the-site of the “Arcadian Hall,” to him 
(defendant) at cost price. He denied the 
alleged tenancy and stated that he had 


been in -possession - of the premises asa: 
partner in business with the plaintiff, that: 


z 
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nothing was due by him to the plaintif, 


“and that he was not in possession of the 


furniture in list: “A.” Before the trial 
commenced, the whole dispute was on & 
joint application by both parties dated 
7th February, 1925, referred to the sole ar- 
bitration of Khan Bahadur Qazi Sirajuddin, 
Bar-at-Law, Government Pleader and Public 
Prosecutor, Rawalpindi. The arbitrator 
held an elaborate enquiry and gave his 
award on 28th May, 1925: vide pp. 21-26 of 
the paper book, holding: 

(1) that the site of the “Arcadian Hall’ 
had been gifted by the plaintiff to the de- 
fendant and his brother, that the defendant 
had constructed a building on it at his own 
cost, and that no agreement to sell it to the 
plaintiff had been established; | 

(2) that the “Kinturk Estate” (exclusive 
of the site of the Arcadian Hall) belonged 
to the plaintiff and there was no agreement 
by him to sell it to the defendant; 

(3) that the plaintifi’s claim for furniture 
in list “A” had not been established, and 

(4) that Rs. 32,000 was due by the de- 
fendant to the plaintiff which the arbitrator 
directed “should be made payable in 
three instalments” 


as under: 

(i) Rs. 10,000 in March, 1926, 

(ii) Rs. 10,000 in March, 1927 and 

(iit) Rs. 12,000 in March, 1928. 

The award also provided thatif the de- 
fendant “fails to pay the first instalment the 
plaintiff will be entitled to take possession 
of the Arcadian Hall by paying Rs. 18,000" - 
to the defendant; and in case of default of - 
“any other instalment the plaintiff will be 
entitled to recover the balance at once”. 

In order to safeguard the interests of the 
plaintiff a further provision was made that 
the defendant would not be competent to 
alienate the “Arcadian Hall” till Rs. 32,000 
had been paid to the plaintiff. == < 

The defendant accepted the award, but 
the plaintiff filed lengthy objections which 
are printed at pages 26-27 of the paper 
book. He led evidence in support of these 
objections, enquiry into. which was pro- 
tracted till after the date fixed for payment 
of the first two instalments by the defend- 
ant had expired. In: the meantime the 
arbitrator had died-in the end of J uly, 1925. 
Eventually, on 23rd May, 1927, the learned 
Subordinate Judge overruled all the objec- 
tions which had been fled by the plaintiff 
against the award, but he held that the ~ 
award was imperfect and required modifi- 
cation in so far. as it “did not. 
provide in clear terms any road: 9p 
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»athway for access to the “Arcadian Hall,” 
which the award had in a way assigned to 
the defendant, nor has (it) allotted any out- 
offices to it.” 
-Accordingly,acting under para. 12, Sch. H, 
Civil Procedure Oode, he corrected the 
award by holding that ifthe “Arcadian Hall” 
goes to the defendant he shall have a 
right of way over the road, which road 
will continue to be the property of the 
owner of the “Kinturk,” and all the out 
offices also belong to the Kinturk and not 
to the “Arcadian Hall”, except the Dressing 
Room and the Engine Room, which are 
essential adjuncts of the “Arcadian Hall.” 
As the time fixed for the payment by the 
defendant of the first instalment had ex- 
pired before the award could be made a 
rule of the Court, the learned Judge made 
a further modification in the award by 
‘allowing the defendant one month’s time 
from the date of the decree within which 
to pay the whole amount of Rs. 32,000 to- 


gether with interest at Re. 1 per cent. per - 


mensem from April, 1926 to 21st June, 1927, 
failing which the plaintiff was held entitl- 
ed to pay Rs. 18,000 to the defendant and 
become the owner of the “Arcadian 
Hall.” A decree in terms of the 
award ,as amended above, was passed’ on 
on 23rd May, 1927. f i 
From this decree the plaintiff has prefer- 
red a regular First Appeal (Civil Appeal 
No. 1781 of 1927) to this Court urging that 
the modifications made in the award by the 
learned Subordinate Judge were ultra vires, 
that the enquiry before the arbitrator was 
incomplete, that the arbitrator had been 
guilty of misconduct and corruption, and 
that the award was illegal and invalid. He 
has also preferred a petition for revision 
(Oivil Revision No. 536 of 1927) against the 


same decree practically repeating the same. 


grounds as are detailed in the memorandum 
of the aforesaid appeal. : 

After the passing of the decree, Kham- 
batta, defendant assigned his rights in 
the decree to Bal Kishen, by -a deed re- 
gistered on 18th June, 1927, and the latter 
duly impleaded asa party respondent to 
the appeal. Both Khambatta and Bal 
Kishen oppose the appeal. 2 

On their behalf two preliminary objec- 


tions against the maintainability. of the. 


appeal were taken at the hearing. First 
it was contended that the lower Court 
having amended the award under para, 
12, Sch. 2, and passed a decree in ac- 
cordance with the amended award no appeal 


was competent against the decree under -- 36 
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- para. 16 (2). Now with regard to the modi- 


fications relating to the “right of way ’ and 
the “Engine-house and Dressing room” 
which the lower Court purported to make 
under para, 12, tch. II, Civil Procedure 
Code, an appeal clearly lies under s. 104 (e). 
The parties are notagreed before us as to 
the provision of the law under which the 
learned Subordinate J udge purported to 
actin making the modifications relating to 
the time and mode of payment of Rs, 32,006 
by the defendant to the plaintiff, The 
appellant's Counsel contends that these 
modifications were wholly ultra vires, while 
the respondents urge that in this matter 


also the Subordinate Judge had acted 


under para. 12, Seh. II. It is not necessary 


for our present purposes to decide which 


of these contentions is correct, for an appeal 
lies in either case. If the appellant's view 
be correct, the modifications were 
not in accordance with but -were in 
excess of, the award and, - therefore, 
an appeal lies under para. 16 (2), 
Sch. II of the Code. If, on the other hand, 
the respondent's contention were accepted 
the Subordinate Judge's order, made under 
para. 12, is clearly appealable under s. 
104 (e). We hold, therefore, that the 
appeal is competent inso far as it relates 
to the modifications and corrections made 
in the award by the learned Subordinate 
Judge. We are, however, equally clear 
that the scope of the appeal muat be limited 
to the points mentioned aboye, and that 
the appellant cannot urge the numerous 
grounds which he has taken in his 
memorandum, attacking the validity of the 


- award ahd the regularity of the proceed- 


ings before the arbitrator, and imputing 
misconduct tohim. This matter was set- 
tled as far back as 1901 by their Lord- 
ships of the Privy Council in the well known 
case of Gulam Jilani v. Muhammad Hassan 
(1), and has now been but beyond the 
pale of controversy by the amendments 
made inthe Oode in 1908:see also Guran' 
Ditta v. Pokhar Ram’ (2). This preliminary 
objection must, therefore, be partially al- 
lowed and the plaintiff's appeal restricted 
to the grounds relating to aforesaid modi- 
fications in the award. - 

The second objection taken by the re- 
spondents was that as after the institution of 
the appeal the plaintiff had withdrawn 
from the executing Oourt the amount 

(1) 25 P. R. 1902; 29 0.167; 60. W. N. 226; 12 
M. L. T. 77; 4 Bom. L. R, 161; 8 Sar. P. O. J. 154; 29 
L A.51(P. 0). i 
(2) 104 Ind. Oas. 202; 8 Lah, 693; A. I. R, 1927 Lah, 
2; 9 Lah, L.-J. 569; 29 P.L. R. 247. ° > di: 


- 


;the manner prescribed above. 
-mining this question it mustòbe borne 
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which, the, defendant had deposited in ac- 
cordance with the decree, he must be held 
“to, have acquiesced in it, and, therefore, 
K estopped. from prosecuting the appeal. After 
„examining. the, proceedings in the Court 
“below. relating to- the withdrawal of the 


“money and hearing both Counsel at length | 


„we.are of. opinion that the objection is 
c. Without force. and must. be: overruled. -In 
othe: first place, the -appellant withdrew 


$ the money under protest after specifically . 


stating that he reserved to himself the 
-right to continue the. appeal. Secondly, 
„we are. not aware of any provision of law 
„according to which withdrawal of money 
: under circumstances similar to. those stated 
-above would preclude the. appellant from 
-claiming relief under the appeal. On the 
“other -hand, it has been:held by their 


4 | Lordships of the Privy Council in the. recent 


„case of Saratkumari Dasi v. Amullyadhan 

Kundu. (3) that no estoppel arises in such 
a case. 

Before dealing: with the. points involved 


“in the appeal it may be mentioned here 


“that -in, Civil Revision No: 537 of 1927, 


“which has been disposed, of by us today 


“ina, separate order, we have examined 
the plaintiff's ‘objections against , the 
-validity ; of the award. and upheld the 
lower: Court’s order dismissing them. 


' The ‘sole ‘question involved in this- sppenl 
is whether the learned Subordinate Judge, 
jafter: having overruled the plaintiff's ob- 
‘jections against the validity of the award, 
.had the power. to “correct or modifiy” it in 
In deter- 


in mind that after a Court has, on the 
“application of the parties, referred a pend- 
„ing suit to arbitration, its power to further 
-deal with the case is of a very. limited 
‘nature, It is, no doubt, true that all pro- 
‘ ceedings, ‘subsequent to the reference are 
-under the supervision of the Court. but as ex- 
“pressly laid down in cl. (2), para. 3, Sch. II: 
-“Where a matter is referred to arbitration, 
. the Court, shall mot, eave in the manner 
and‘to the extent provided i in this schedule, 
deal with such matter in the same suit.” 
So long as the arbitration is proceeding, 
_the-power of the Court extends to causing 
-the attendance -of witnesses before the 
‘arbitrator (para. 7); enlarging the time fixed 
for filing the award, if this is considered 
x nopossary (para. 8); giving an opinion . on 


(3) ` {1 Ind. Cas. 632; A. I. R. 1923 P. 0.13; 17 L 


W: 481; 32M. L.T. 137; 27.0:-W.: N. 629; 25 Bom. L' 


R..348; 37 O. b. J. 901; ; (1923) M W.N. 393(P. :0.).° 
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‘special case stated by the arbitrator (para. 
11): and appointing another. arbitrator or 
umpiré in certaine cases (para. 5). After 
the arbitrator has signed and filed. the 
award in Court (para. 10) the power. of the 
Court expressly restricted to- 

(a) correcting or modifying - it, within 


.the limits laid: down in.para. 12; 


-(b) remitting the award to: the biralo 
in circumstances described in para, 14; and 

(c) setting aside the award, if it is. estab- 
lished thatitis open to one or ‘more of 
the objections detailed in para. 15, 

If the Court sees no reason to remit 
the award, or does not set aside the award 
for any of the reasons stated above, it 
must proceed to “pronounce.judgment ac- 
cording to award” and “upon the judg- 
ment -so pronounced a decree shall follow” 
(para. 16). The principle underlying these 
provisions is that the parties having.by 
consent substituted. a forum domesticum of 
their own -choice in place of the Court, 
-are bound by its-decision,on questions of 
fact or law, -erroneous though. it might 
be, and the Court which appointed the 
the arbitrator cannot. interfere with the 
-award, except in the manner. and to the 
extent described above. 

Now. in the case before us no occasion 
arose to remit the award under mara. 14, 
and, as stated already the plaintiff's appli- 
cation to set aside the award under para. 
15 was dismissed. The Court could, there- 
fore, act, if at all, under para. 12 only. 

It is common ground between the parties 
that cle, (a) and (c) of this paragraph have 
no application to the present case, and 
that -the question for determination is whe- 
ther the corrections and modifications made 
by thelearned Judge fall within cl.- (0), 
which runsas follows: 

._“The Court may, by orden, modify ¢ or cor- 
rect an award” 

* nax : 

“(b) Selek the award is imperfect in 
form or contains an obvious error which can 
be amended without affecting such a deci- 
sion.” | 

Jk sk 

First, the modifications relating to the 
extension of time for payment of the 
sum of Rs, 32,000 by the defendant to-the 
plaintiff, we find that the adjudication in 
the award was in the alternative. It was 
provided, firstly, that if the defendant paid 
the sum of Rs. 32,000 to the plaintiff in 
three instalments (Rs. 10,900 .in March, 
1926, Rs. 10,000 in March, 1927, and 
Rs. 12,000.in March, 1928), he was.to-beeome 
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the owner of the “Arcadian Hall.” If, 
however, ‘the defendant made default in 
payment of the first instalment, the plaint- 
iff was tobe entitled to take possession 
of the “Arcadian Hall” on payment of 
Rs. 18,000 to the defendant. As stated 
already, the award was filed in the Court 
on 28th May, 1925, and within 10 days of 
that date the plaintiff filed objections 
‘against its validity under para. 15. These 
‘objections were not disposed of till 23rd 
May, 1927, and meanwhile the time fixed 
for payment by the defendant to the 
plaintiff of the first two instalments of 
Rs, 10,000 each had expired. The learned 
Subordinate Judge thought that owing to 
the delay in disposing. of the objec- 
‘tions ` it was necessary to give fur- 
ther time to the defendant to exercise his 
‘option under the first alternative, He ac- 
‘cordingly modified the award by allowing 
the defendant one month from the date of 
the’ decree (22nd March, 1927), to pay the 
sum of Rs. 32,000 in one lump sum to the 
plaintiff. . 

Now, the adjudication in the award on 
this point was perfectly clear and explicit, 
and there is no “imperfection in form” or 
-“ obvious error” in it. This is conceded 
for the respondent, but it is argued that 
owing to the delay in disposing of the objec- 
tions till after the expiry of the time fixed 
‘for payment of the first instalment, the 
-award had become “imperfect in form “ on 
‘the:date on which the decree was passed 
“and ‘that the learned Subordinate Judge 
had the power to modify it under para, 12. 
-In our opinion this argument is without 
force. It is clear that -para. 12 can apply 
only if the “imperfection in form” existed 

‘in the award at the time when it was filed 

in Court by the arbitrator, and not if it 
came into existence at a subsequent stage 
on the happening of an unanticipated 
event. 

Nor can it be said that the award in this 
case contained any “obvious error” which 
could be amended “ without affecting the 

‘decision on the matter referred.” It is 
settled law that in adjudging the amount 
“payable by one party to another, an 
` arbitrator has full power to direct payment 
"by instalments: Jawahar Singh v. Mul Raj 
` (4) and Ram Sarup v. Bindra Prasad (5). 
The directions as to the number, amount, 
mode and time of payment of these instal- 
ments are, therefore, matters within the 


discretion of theiarbitrator and are essential - 


(4)8 A. 449; A. W. N. (1886) 210, 
(5) 1Ind. Gas, 328; 12 O, O, 23, 
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parts of ‘the’ award which the" Court has’ 
no more power to modify than it has 
to enhance or reduce the total sum found 
payable by the arbitration, Even if the’ 
order fixing the instalments is erroneous, 

harsh or oppressive, the error is one of sub- 
stance in the adjudication of the dispute, 
and not of form which “could be amended. 
without affecting the decision”: see in this: 
connexion Parma Dat v. Bipju (6), Bansi Lal 
v. Gopal Lal, (7), Mahindra Nath ‘Kundu v. 
Suresh Chandra. Pramanik (8) and Gopal 
Dinkar v. Ganesh Narayan (9), < 

We hold, therefore, that this modification 
was not of such a nature as the learned 
Subordinate Judge was empowered’ to make 
under para. 12, Sch II. : 

It was next contended that the Gourt 
should bs taken to have acted in the exer- 
cise of its inherent powers under s.151 of 
the Code, as the modification in question 
was necessary ‘‘for the ends of justice and 
to prevent abuse of the process ‘of the 
Court” by the plaintiff, who was mainly 
responsible for the delay in the disposal of 
the objections raised by him till after the 
‘expiry of the dates fixed for payment - 
of the first two instalments by the: defend- 
ant. The argument appears at first to 
be plausible, but a little consideration will 
show that it is without any substance. . The 
arbitrator had fixed definite dates for the 
payment of the instalments, the first of 
which was more than ten months’ after. the 
filing of the award. If the defendant 
wanted to exercise the option,’ to take 
the “Arcadian Hall”, it was open to him to 
tender the amount to the ‘plaintiff on 
if the latter refused 
to receive it, to deposit itin Court. It has 
been argued that he could not do so, until 
the award had been made a rule of the 


‘Court but no authority has been cited in 


support of this contention. We are not 
aware of any provision of law prohibiting a 
party from discharging the obligations im- 
posed on him by the award until the pass- 
ing of the deeree in accordance with it. It 
is settled law that if the award directa pay- 
ment of money toa particular person ata 
particular time the party, who is to make 


‘the payment, is bound to seek out the other 


arty and to offer payment to him at the 
Painted time, and if he fails in this, he 
does so at his own risk; Russell on Arbi- 


(6) 35 ‘Ind, Cas, 887; 78 P. R.1916; 124 P, W, R’ 
6: 40 P. L. R. 1917. - - ; 
E 110 Ind. Oas. 298; A. I. R. 1928 Lah, 849 
(8) 80 Ind, Oas. 10; A.I. R. 1925 Oal, 332, - 
(9) 59 Ind, Oas. 785; 45 B, 512; 22 Bom, L,- R.-1416, 
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tration, page 488. As the defendant himself 
was in default in making the payment, he 


cannot now turn round and say that the. 


Court should have. granted him extension 


of time under s.. 151. Moreover, the inherent’ 


powers of the Court under,s. 151 cannot be 
exercised to override the explicit provisions 
of Sch. II of. the Code, which limit the juris- 
diction of. the. Court to “correct” and 
“modify the award in certain specified 
cases only: Bissa Mal .v. Kesar Singh (10), 
Duni:Chand Gokal Chand v. Pritam Das 
(11) and Rameshwar Mahton v. Dwarka 
Prasad (12), 7) 
We are, therefore, constrained to hold 
that the lesrned Subordinate Judge acted 


- without jurisdiction in modifying the award” 


by extending ‘the time for payment of the 
amount by the defendant. | , 

The learned Subordinate Judge, also, 
found the award to be “imperfect” in so far 
as it: did not provide in clear terms any 
road or pathway for access to the “Arcadian 
Hall”. “which it has in a way assigned tothe 
defendant,’ nor has (it) allotted any out- 
offices to it. He, accordingly, directed that 
in case. ‘the.“‘Arcadian Hall” goes to,the 
plaintiff he shall have a right of way over 
the road’ which shall continue to be the 
property of the “Kinturk” and that ‘Dress- 
ing room and the Engine room were essen- 
tial adjuncts of “Arcadian Hall.” Aare 
` It is contended that so far as the right of 
way is concerned, the award was “imperfect 
“in form” within the meaning: of para, 12 as 
no approach to the “Arcadian Hall” ‘ad- 
mittedly exists, except by the road from 
which access is had from the, public street 
to the-“‘Kinturk Estate” of which the site 
of. the “Arcadian Hall” was originally a 
part, In other words, it is urged that if 
the ‘Arcadian Hall” was to be separated 
from “Kinturk Estate” and becamefthe!prop- 
erty: of the defendant, it would. acquire a 
right of way over the aforesaid road as an 
“easement of necessity.’ This seems right 
enough, but the omiesion of a provision to 
this effect in the award does not ‘make the 
award “imperfect in form” within the 
meaning of para. 12, Sch. II. The question 
of the right of way does not appear to have 
been agitated before the arbitrator nor de- 
cided by him and, therefore, could not be 
incorporated in award, It may be that the 


(10) 58 Ind, Cas. 789; 1 Lah, 363; 83 P. W. B.1920;2 
Lah, L. J. 2498 


1 GU, 86 Ind. Cas, 256; A. L R. 1925 Lah, 321; 7 Lah, 
.J. 13. | ` ~ ' : te 

(12) 84 Ind. Oas. 320; 3 Pat. 778; A, IR. 1925. Pat, 
366 PLT 30. e O L 
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legal effect’ of one of the alternative ad- 
judications in the award is- to -invest the 
owner of the “Arcadian Hall” with the right’ 
to claim an “easement of necessity” over the’ 
road leading from the public street.to the . 
parent estate. But this right’ must be 
claimed and established in appropriate: 
legal proceedings against the owner of the 
servient tenement. It canndt possibly be 
incorporated inthe award by order of the 
Oourt purporting to act under para, 12, 
Sch. IT. 

Mr. Durga Das has argued that the arbi- 
trator in giving to the defendant the ‘‘Arca- 
dian Hall” must be taken to have given him 
by “implication” the right of way and all’ 
that the learned Subordinate Judge’ did 
was to interpret this part of the award. It . 
must, however, be borne in mind that there 
is uo provision in the Oode authorizing the | 
Court to make substantial additions'to the 
award in the garb of interpreting it. That. 


_is really the function of the executing 


Court, after a decree has been passed in 
accordance with its. terme. : f i 

We must, therefore, hold thst the learn-- ` 
ed Judge exceeded his jurisdiction in 
making this “correction” in the award. , , 

Equally unjustified was the addition to 
the award that the: “Dressing room " and 
the “Engine room” are essential adjuncts ` 
to the “Arcadian Hall” as the cinema could 
not be worked without them. In his pleas, 
the defendant had set up a gift in respect 
of the site of the “Arcadian Hall” only, and 


-the arbitrator had upheld this gift. It was... - 


neither claimed nor adjudged, that the gift 
also comprised these rooms, which are ina 
different building, It is, however, urged 
that the expression “Arcadian Hall” was 
used in the award as including these rooms 
which are necessary to work the cinema. ` 
This, even if true, is, however,.a question of 
interpretation of the award, which might 
and ought to have been left for decision in 
execution proceedings. It was, certainly, 
not an “imperfection inform" in the award 
or an obvious error,- “not affecting’ the... 
merits of the decision," which could be cor- 
rected under para, l2. 

. We have no doubt that all the “modifica- 
tions and corrections” made in the award by 
the learned Subordinate Judge were ultra 
The learned Subordinate Judge: 
having overruled the plaintiff's objection - 


-against the award, ought to have passeda 


judgment in strict accordance with it and - 
upon the judgment so pronounced, a decree 


in those terms should have followed. 


We accordingly acespt this appeal, ` set 
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aside the decree of the Subordinate 
Judge, dated 23rd May, 1927, and in lieu 
thereof pass a decree in terms of the award 
filed by the arbitrator on 28th May, 1925. 

In the peculiar circumstances of the case, 
we leave the parties to bear theirown costs 
in both Courts. 

A. Appeal allowed. 
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LAHORE HIGH COURT. 
ORIMINAL Revision Perition No. 1200 
oF 1929. 

‘ November 23, 1929. 
Present:—Justice Sir Alan Broadway, KT., 
MUHAMMAD RAFIQ—AcouszEp— 
PETITIONER 

‘SUS 


ver. 
EMPEROR—Opposira-Party,. 
Criminal Procedure Code (Act V of 1898), s. 197— 
Complaint on behalf of Municipal Committee by Muni- 
cipal Commissioner whois also its Honorary Secretary 


—Prosecution of complainant for defamation—Sanc- ~ 


tion of Local Government, necessity of: 

The members of a Municipal Committee passed a 
resolution forthe prosecution of K and by the same 
resolution authorised R, amember of the Committee 
who was ‘also its Honorary Secretary, to conduct the 
prosecution. R filed a complaintand moved for a 
search warrant which turned outtobe unnecessary. 
K instituted a complaint against R for defamation 
without complying with the provisions of s. 197, 
Criminal Procedure Code, and contended that no 
sanction was necessary as had acted only as the 
Secretary of the Committee and not asa Municipal 
Commissioner : 

Held, that in lodging the complaint and moving 
for search warrant R acted in his capacity asa 
Municipal Commissioner and he could not be pro- 
secuted without complying with the provisions of s. 
197, Criminal Procedure Code. ’ 

Criminal revision from an order of the 


Sessions Judge, Karnal, dated the 18th’ 


July, 1929. 
Mr. Shamair Chand, for the Petitioner. 
Mr, Kanhaya Lal, for the Orown. 


JUDGMENT.—The petitioner in this 
case Muhammad Rafiq is a memberof the 
Municipal Committee of Shahabad in the 
District of Karnal. Not only is he a 
Municipal Oommissioner, but he is also 
the Honorary Secretary of that Committee. 
The members of that Oommittee found it 
necessary to pass a resolution for the pro- 
secution of one Kanhaya Lal on charges 
under s. 477 (a), Indian Penal Oode, and 
by the same resolution directed that the 
petitioner, as the Honorary Secretary 
should conduct the prosecution. On 16th 
March, 1929, the petitioner filed the neces- 
sary complaint and on 24th April of that 
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year moved the Court for a search warrant 
which turned out to be unnecsssary,. Asa 
result Kanhaya Lal instituted a complaint 
under s. 500, Indian Penal Code, against 
Muhammad Rafiq who pleaded that what- 
ever he did, he did as a public servant and 
that, therefore, the complaint could not pro- 
ceed until the provisions of s. 197, Oriminal 
Procedure Oode, had been complied with. 

‘The trial Court, ‘as wellas the Sessions 
Judge, came to the conclusion that the pro- 
secution could proceed without recourse to 
s. 197, Criminal Procedure Code, as Muham- 
mad Rafiq’s action of 4th April, 1929, was 
that of the Honoray Secretary of the Oom- 
mittee and not that of a Municipal Com- 
missioner. Itis against that conclusion, 
and the refusal of the learned Sessions | 
Judge to quash: the proceedings that this 
proceeding under s. 439 has been lodged. 

Now, there can be no doubt that Muham- 
mad Rafiq in filing the complaint’ did s0 
under the authority of the Municipal 
Committee. He was so authorized because 
he was the Honorary Secretary of that 
Committee and the fact that he held the 
post of Honorary Secretary did not deprive 
him ef the responsibilities or the privileges 
of his Municipal Oommissionership. Had 
he not been a Municipal Commissioner he 
would not have been the Honorary Secretary 
of this Committee, and he would not, 
therefore, have been authorized to file the 
complaint against Kanhaya Lal. In the pre- 
sent case it seems to me beyond any doubt 
that whatever he did, he did because he was 
directed to lodge this complaint and that as 
a matter of fact, he acted in his capacity as a 
Municipal Commissioner when he asked for 
a search warrant. His action on 4th April 
1929 cannot, therefore, be called in question 
unless and until the provisions of s. 197. 
Oriminal Procedore Code, have been com- 
plied with, and I, therefore, accept this revi- 
sion and quash the proceedings leaving it 
open to the complainant to take such action 
unders. 197, Criminal Procedure Code, as 
he may think proper. i 
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„LAHORE HIGH COURT.. 
“7 BECoND. OyL ArpeaL No. 434.0F 1929. 
: October 23, 1929. 
` Present:—Mr. J ustice Johnstone 
J MARN AMA AND OTHERS—PLAINTIFFS 
ae 


-GRANTA LAL iis O Ri DRINS 
— RESPONDENTS. 

-isil “Procedure Code (Act V of 1908), 0. XVIII, r. 
ERO XLI, r. 80—Judgment of Appellate Court, con- 
- tents: “of-—Merely’ approving judgment of trial Court, 
: propriety of—Local inspection by Court, object of— 
Making Local inspection before evidence is let in and 
. basing judgment on inspection note, legality of. 

à SA judgment of an Appellate Court which merely 

- approves’ of the decision of ‘the trial Court without 
-Teferring to the evidence adduced in the case is not 
_& proper judgment. 

Ganpati Ranu Kolaporé v. Sevakram Mansukhram 
“(D ‘Ladha Ram v. Gurdas (2) and Mathra Dass* v. 
tMuharram Din (3), referred tot 

Inspections: by the Court are intended to test the 
accuracy of the evidence let in. It is not proper fora 
“Oourt to make a local inspection before evidence, has 
been ‘let in and to base its judgment mainly cn its 
,owWn ‘inspection note. 


-. Mr.N. C. Pandit, for the Appellants. 
z Mr. Fakir Chand, for the Respondents. : 


J UDG MENT,—The subject- matter -of 
‘this litigation is: a piece ofland which is 
- Subject: to river action. It is claimed by 
athe proprietor of two different villages 
-and . the plaintiffs sued for an injunction. 
‘The trial Qourt held that the plaintiffs 
had- failed to establish. possession at :the 
‘time of.the institution. of -the suit and 
-dismissed the suit. 

The lower Appellate Court affirmed the 
` decision. -of ‘the trial Oourt: An appeal is 
` preferred to this Oourt-on the ground-that 
„the judgment: of the Additional District 
‘Judge is not.a proper judgment. An ex- 
-amination of the judgment under appeal 
‘makes it obvious that it is merely a judg- 
ment -of approval referring to practically 
.no documents and to no evidence. All 
that the lower Appellate Court did was 
‘to say that the trial Oourt had done very 
¿well - in deciding the suit, and then in 
agreeing that the suit was time-barred 
and that the plaintifis had not proved 
possession. 


- There is clear authority for the conten- 
„tion taken by the learend Counsel for the 
appellants in Ganpati Ranu Kolapore v. 
Sevakaram Mansukhram (1), Ladha Ram v. 
Gurdas (2), Mathra Das v. Muharram 


(1) 46 Ind. Cas. 161; 20 Bom. L. R, 4 
Av 36 Ind, Cas, 6; 108 P, L. R. 1916; ‘132 P. W. R. 


Jea V. GĦANIA LAL, ` 


-point -out the lend -in . suit. 


` especially in view of the 
. Commissioner had already inspected and 


424-1; O: 1980 | 


-Din (3) andRam ` Chand-v. Ram -Rattan (4). 


The point has.not been‘very seriously con- 


. tested and.I have no hesitation-in ‘finding 


for the appellants on this question: » 

- It then remains to decide whether the:case 
should be remanded to the lower- Appel- 
late Court orto the trial Court; In- this - 
connexion the following facts are to be 
noticed. The trial Court begain by ap- 
pointing 3 commissioner to determine the 
market value of the’ land in suit. . Later 
it appointed first one, and then another, 
retired Tahsildar to take measurements. 
The parties: ‘then aêked. the ‘Subordinate 
Judge to.inspect the land... He :did-so on 
three different days and then recorded an 
inspection note. At that time no evidence 
had been led by either party. Now, it 
appears that the Court in the end, was 
mainly influenced -by its own inspection 
note and some stress was laid on the alleged 
fact that even the plaintiffs ` could not 
: Inspections 
by a Oourt are intended -to test the accu- 


. racy of evidence let in Ahmad Sahib 
Shutari v. Magnesite Syndicate Ltd. (5). Here 
“no evidence had yet been recorded.. “The 
-result was that the ‘Court ‘became, in 


effect, a kind of witnegs.. in the case. I 
would also observe that there is- ‘nothing 


‘to show that all. the plaintiffs were ignor- 


ant as to the identity of the disputed 
land. Possibly the Judge may have asked 
one or two of the plaintifisto point. out 
the land - and they ` failed but. such a 
circumstance can have no, real weight 
fact that a 


estimated the value ofthe land. 
Lam of opinion that the suit should be. heard 


‘de novoin view of all that has happened 


and I remand it for fresh trial. The Ad- 
ditional District Judge will send the case 
to some Subordinate Judge other than 
the one who heard the suit ‘in “the ‘first 


Instance. 


The appeal is accented. The aa on 


-appeal will be refunded and other costs 


be follow the event. 
Appeal na. 
6 27 Ind. Oas, 561; 4 P. W. R. 1915; 36 P. L. R. 


were 112 Ind. Oas. 670; A. IR. 1928 Lah. 655; 10 Lah. 
L: J. 257; Ind. Rul. (1939) Lah, 52, 
(5) ) 29 Ind. Oas.-60; ag ‘501; 21. W. 460; 17.M..L. 


"T. 387; 28 M, L. J. 5 
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. LAHORE HIGH COURT. 
OBIMINAL APPEAL No. 529 oF 1929. 
| November 25, 2929. 
Present :—-Mr: Justice Zafar Ali and 
Mr. Jusliee Bhide. 
_EMPEROR—APPELLANT 


ia : versus 

.DIWAN OHAND JOLLY—Accussp— 
te AN RESPONDENT.. : 

.1 Penal Code (Act XLV of 1860), . s. 2914-A—Loitery 
—Delivery of ticket books for sale of tickets—Ojfence 
_—Ewidence Act (I of 1872), s. 114, illus. (e)—Pre- 
“gimption of regularity of official acts—Sanction -for 
- prosecution—Names written on back of paper—Pre- 
sumption that sanction was signed after names were 

_ written—Presumption—Practice —New case, 
Where ticket books relating toa lottery were de- 
' livered by the accused to several persons’ with a 
view ‘to the tickets therein being sold by these per- 
sons to others :. - 

Held, that the delivery of the ticket books could 
not be considered in any sense to be a mere casu 
or gratuitous delivery and the accused was guilty of 
an offence under.s.294-A, Penal Code. ae 

D'Souza v. Emperor (1), distinguished. 

The prosecution should not be allowed to set up 

a hew ease at a late stage. 

Where a sanetion for prosecution by the Ohief 
Secretary to the Government referred to the ‘under- 
mentioned persons’, andthe names of the persons 
were shown .on the back of the paper : 

Held, that there was a presumption that all 
official acts were regularly performed and it 
could not be assumed that the Ohief Secretary signed 
the sanction’ before the names of the accused -persons 
were written on the paper. | f 

Oriminal appeal from an order of the 
Additional Sessions Judge, Lahore, dated 
the 2nd February, 1929. ; 

Mr. Abdul Rashid, for the Crown. 


"Mr. B. R. Puri, for the Respondent. 
<“ <JUDGMENT.—This is an ‘appeal 
by “the: Local Government against the 
acquittal of. one Mr. D. O Jolly who was 
-convicted -by the trial Court under the 
- ‘second part of s.. 294-A, Indian Penal Code, 
and sentenced to a fine of’Rs. 500 but was 
‘acquitted on..appeal by. the Additional 
Sessions Judge, Lahore, ` OT 
-A preliminary point has-been: raised. by 
the learned Counsel for the respondent 
that the whole trial -was vitiated by -the 
-. absence of a proper sanction undere. 196, 
- Griminal Procedure Oode. It appears that 
‘sanction of: the Local Government -was 
-produéed at the outset but the names of 
„the persons-against whom the sanction was 
given were shown on the back of the paper 
instead of being mentionedin the body of 
the order. The order, however, clearly 


refers to ‘under-mentioned’ persons, The. 


names of the persons ‘were apparently 
shown on the back of the paper merely 


because there was not sufficient space left: 


‘on the front side.. The name of the 
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“present. respondent - is mehtioned:first -and 
no question of any subsequent addition 


‘arises. The initial presumption ‘is that all 


official acts: are done ina regular manner, 


-It cannot, therefore, be believed-that. the 


Chief Secretary ‘signed the sanction, with- 
-out the names of the accused persons being 
specified. “No objection to the sanction: was 


“taken till the stage of arguments., If.it 
“had: ‘been taken .at-the- initial stage—as it 
should have been when the sanction.was ' 
. produced the point could easily haye- been 


elucidated by putting the - Chief Secretary 
into’: the witness-box. We.-overrule.-the 
. preliminary objection. -tent padu 
The case against the respondent.. briefly 
was that he was guilty of. publishing ‘pri 


Pa? siria 


- posals’ in connexion with an unauthorized 


lottery inasmuch as he distributed tickets 
thereof which embodied the: conditions -on 
.which prizes in the: lottery - were obtain- 
able: The learned Additional, ` Sessions 
. Judge found that the respondent had a 
hand in the printing of the tickets and 
that a large number of tickets were found 
in the office of Messrs. Jolly -Brothers. at 
Leahore.- He. considered,- however, -the 
evidence as regards. the ‘actual sale of the 
lottery tickets by the -respondents to be 
doubtful - and held further- that. even. if 
that evidence were to be- -believed- a-casual 
“gale of afew tickets would -not amount 
to sufficient ‘publication’ for the./purposes 
of Part II, s. 294-A, Indian Penal Code. - It 
has been proved beyond any doubt thatit 


“was the respondent who. gave.the printing 


-order to the Civil and Military Gazette 
Press. The learned Counsel for the Grown 
-has urged that this fact alone constifutes 
sufficient publication and has cited 26 


Cox’s Criminal Oases 664-.a8 an authority - 


in support of the contention. - But. this 
was never the. case of the prosecution up 
till now and the respondent: had no chance 
-of meeting it. It was apparently assumed 
in the Courts below that printing did not 
constitute publication and -even in the 
grounds of appeal before this Court it has 
been described as a ‘preparation.’ : We, 
therefore, do not think it fair to allow the 
prosecution to set upan entirely new case 
at this stage. oe 

The decision of the appeal really turns 
on the credibility of .the -evidence as’ 
regards the delivery of the lottery tickets 
by the respondent to three or four persons, 
who have appéared as witnesses. The 


` trial Court remarked inone place that the 


fact the. witnesses .were.-met by -a Head 
Constable of Policé immediately ` aftér-they 
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eame out of the office fof Messrs. Jolly 
Brothers with the lottery tickets, raised 
the doubt that these people were sent to 
the office by the Head Constable himself, 
But, even if this were so, thisfact alone 
will, obviously, not be sufficient to discard 
the testimony of those witnesses. The 
trial Court has not referred to any other 
ground for discrediting the evidence and 
in: fact eventually believed it; for it has 
given aclear finding in the latter part of the 
judgment that. it was proved that “Mr. D, 
a, Jolly gave the tickets to several prosecu- 
tion witnesses.’ The learned Additional 
Sessions Judge, before whom the Orown 
was unfortunately not represented, seems 
to have overlooked this finding and assumed 
that the trial Court did not believe the 
evidence of the above witnesses. He has not 
discussed that evidence 
reasons whatever for considering it to be 
doubtful. Apparently, he considered it 
unnecessary to discuss the evidence as he 
held on the authority of D'Souza v. Emperor 

. (1) that a ‘mere casual and gratuitous’ 
delivery of a few lottery tickets does not 
constitute an offence under s. 294-A Indian 


Penal Code, 


above ruling are really in the nature of 
` obiter dicta, but apart from this, they cannot 
apply to the present case as it does not 
appear that the delivery of tickets was casual 
or gratuitous in the -present instance. 
The evidence showsclearly thatthe ticket 
books were delivered with a view to the 
tickets therein being sold by the witnesses 
to others, and this cannot be considered to 
be, in any sense, a mere casual or gratui- 
‘tous delivery. 
Tt has been urged by the learned Counsel 
~\for the respondent that in an appeal from 
in order of acquittal, the Appellate Court 
is not justified in interfering if the question 
ig merely oneof the credibility of the evi- 
dence, unless the finding of the Court 
below is manifestly wrong or perverse. 
But in! the present instance, the finding of 
the Additional Sessions Judge does appear 
to fall under the latter category. The 
learned Oounsel for the respondent in 
taking us through the evidence was unable 
to point out any substantial ground for 
' disbelieving the prosecution witnesses who 
have deposed to the delivery of the tickets. 
The witnesses appear to be disinterested. 
The trial Court, which heard the evidence, 
relied on their evidence while the learned 


. (1) 95Ind. Oas. 313; A. I. R. 1926 Sind 213; 27 Or, L. 


0,777, 
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nor given any | 


The remarks of the Judicial ` 
Commissioner, Sind, on this point in the - 


` 
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Additional Sessions Judge gave no reasons 
whatever for discarding it. In these cir- 
cumstances, we think the finding of the 
learned Additional Sessions Judge must be 
held to be manifestly wrong. 

We accept the appeal and restore the 
conviction of the respondent under Part I], 
s. 294-A, Indian Penal Code, As regards 
the sentence, the offence is punishable with 
fine up to Rs. 1,000 only. It seems un- 
fortunate that the Crown was not represented 
in the Court of Sessions. Ifithad been 
represented, perhaps, the necessity of this 
appeal would not have arisen. Taking 
into consideration -all the. circumstances 
we sentence the respondent to a fine of 
Rs. 100 only. In default of payment of 
fine he will undergo simple imprisonment 
for two months. 


‘A Appeal allowed. 


. LAHORE-HIGH COURT; 

_ ORIMINAL ApreaL No. 821 oF 1929. 
November 1], 1929, 
Present:—Mr. Justice Bhide. 
ARJAN SINGH—AccusEpD—APPELLANT 

VETSUS A ` 
EMPEROR— OPPOSITE PARTY, 

Penal Code (Act XLV of 1860), s. 124-A—Imputing 
base motives to Government—Exciting hatred and 
disaffection—Sedition. 

Though itisopen to awriter to criticise any policy 
of the Government as perniitted by the explanations 
to s. 124-A, Penal Code, if he proceeds to attribute 
base motives to Government and: accuses Govern- 
ment of having deliberately ruined the subjects ete., 
he is liable’ to be punished under s. 124-A of the 
Code. 

Where the writer of an article in a newspaper warn- 
ed Indians not to help Imperialists not because 
Imperialism was itself objectionable but because 
British Imperialism had ruined Indians and was 
rendering them poor and destitute every day 
and suggested that a bomb that was thrown ona cer- 
tain occasion was deliberately thrown to create 
dissensions between Hindus and Mussalmans: 

Held, that the article came within s. 124- 
A, Penal Code, and the writer was guilty of sedition. 


Mr. Mazhar Ali Azhar, for the Appellant. 

Mr. Ram Lal, for the Orown. 

JUDGMENT.—The appellant Arjan 
Singh, editor, printer and publisher of an 
Urdu Journal named “Kirti” has been con- 
victed in this caseunders. 124-A, Indian 
Penal Code, in respect of an article þeginn- 
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ing with the words “We are going to 
witnéss the spectacle of a Great War,” 
which appeared in the issue of that paper 
of January last and has been sentenced to 
rigorous imprisonment fora year. 

The writer discusses the situation on the 
Indo-Afghan Frontier in these days and 
tries to show thata-Great Waris likely to 
be the outcome of the British Imperialist 
policy. He accuses the British Imperialists 
of having incited and helped the tribesmen 
on the Frontier against their King and 
warns Indians against helping the British 
in the forthcoming waras the British rule 
in India has ruined them and as they only 
got bullets in the Jallianwala Bagh, in 
return for the services rendered by them 
during the Great War. 


‘Taking the article as a whole there seems 


no doubt that itis calculated to bring the 
British Imperialists, whose policy is 
criticised into hatredand contempt. The 
only point which needs consideration is 
whether the “Imperialists’ as referred to 
in the article may be taken to include the 
“Government established by law in British 
India.” The learned Counsel for the 
appellant has argued that the article only 
refers to the policy of the British Cabinet 
and notof the Government of India and 
hence “ib cannot fall within the provisions 
of s. 124-A, Indian Penal Code. But, on a 
careful perusal of the article, I am unable 
to accept this contention. The language 
of the article is somewhat guarded, but 
there are clear references in the article 
to the acts of the Government in India 
which leave no doubt that the Govern- 
ment of India is included by the writer 
amongst the Imperialists whose policy he is 
criticising. At the very outset, the 
writer says that the war, which is about 
to break out on the Frontier is merely 
for safeguarding the British Imperialism 
“which is destroying and ruling us and 
which is making us poor and penniless 
every day”. 
he refers to the tragedy of Jallianwala 
Bagh which ‘could not in 
be considered to be an act of the British 
Oabinet. Further on, the writer refers to 
the bomb thrown on the occasion of the 
Dusehra festival at Lahore, and suggests 
‘that it was thrown merely to incite Hindus 
and Muhammadans to fight with one an- 
other. This also appears to refer clearly to 
the policy of the Government of India and 
not of the Cabinet in England. In the 
end the writer refers to the slow re- 
gruitment for the impending war referring 
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again apparently..to the recruitment in 


India. `: 

The above references seem to mé ‘to 
leave no doubt that-the' Government 
established by law in British India ‘is as 
much the object of the attack as the 
Imperialists in England, -It is, of course, 
open to a. writer to criticise any policy 
of the-Government as permitted by the- 
explanations to 8, 124-A, but if he pro- 
ceeds to attribute base motives to Govern- 
ment and accuses Government of having 
deliberately ruined the subjects etc., he 
will be liable to be punished under a. 124- 
A, Indian Penal Oode: cf. Queen- Empress - 
v. Ramchandra Narayan (1). In the: present“ 
instance the writer warns Indians not to 
help the Imperialists, not because. Im- 
perialism itself is objectionable, but because 
British Imperialism has destroyed ‘and 
ruined ‘Indians and is rendering them 
poor and destitute every day, and because 
the Indians got no reward for their services’ 
during the Great War, except the bullets 
at Jallianwala.” The passages in which 
the writer refers to the policy of “Divide 
and Rule” and suggests thata bomb was 
deliberately thrown on the occasion of. 
the Dusehra at Lahore, to create dissen- 
sions between Hindus and Mussalmans are 
equally mischievous, These passages are’ - 
clearly calculated to excite disaffection to- 
wards the Government established by 
law in British India and come within the 
scope of s. 124-A, Indian Penal Oode. 

Taking the article as a whole, however, 
the sentence appears to be rather severe. 
I accept the appeal to’ the extent of re- 
ducing thesentence to rigorous imprison- 
ment for the period already undergoné, 

A. Order accordingly. ` 
(1) 22 B, 152, sor 


LAHORE HIGH COURT.. 
Letregs Patent Appear No. 56 or 1929, 
November 29, 1929, . F 
Present:—Mr, Justice Tek Chand and 
Mr. Justice Johnstone, , 
DURGA DEYI—JUDGMENT-DEBTOR 
—APPELLANT 
: versus 
HANS RAJ AND OTHERS— RESPONDENTE, . 


Civil Procedure Code (Act V of 1908), ss. 2 (2), 4? 
96,0, XLI, T, Order staying execution of: Lk 
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Yin order staying execution, of a decree pending 
the- disposal of'an appeal against that decree falls 
within s. 2 (2), Qivil Procedure Code, and is appeal- 
able as'a decree. [p. 352, col. 2 J 

Kanhayà Lal v. Ram Gopal-Ram Sarup (19) and 
Parma. Nand v. Raj Devi (20), dissented from. 

Fitzholmes-v. Waryam, Singh (14) and Phallu Mal- 
Hira Lal v.Banarsi Das (15) and other cases, followed, 

Letters Patent Appeal from a judgment 
of Bhide, J., in -Oivil Appeal No. 2328 of 
1928, dated the 30th January, 1929. 


Mr. V.N. Sethi, for the Appellant. 
Messrs; M. E., Puri, S. L. Puri 
ver Chand. for the Respondents, 


J UDGMENT. 

Tek Chand, J.—This is an appeal 
under cl. 10, “Letters ` Patent, from the 
judgment of Bhide, J., reversing on appeal 
thé order of the Senior’ Subordinate Judge 
Amritsar, whereby he had granted the 
judgment-debtor's application for stay of 
execution of a decree pending disposal by 


the High. Court of their appeal against . 


that decree. Before the learned Judge, 
it. was objected that no appeal lay against 
the order. staying execution, but this 
objection was overruled, and the. order 
set aside, as having been obtained on a 


‘fraudulent’: suppression of the fact that an. 


application under O. XLI, r. 5, Oivil Pro- 
cedure Qode, for stay of execution had 
already, been. rejected by the High Court 
before the judgment-debtor moved the 
executing’-Oourt for the same relief. 

Before us, Oounsel for the appellant (judg- 
mént-debtor) ‘has not attempted to support 
the order of the Senior Subordinate Judge 
on the merits, but has strenuously argued 
that the learned: Judge in Chambers acted 
without jurisdiction in. entertaining the 
appeal against the order of the executing 
Court. 

The question whether an order staying 
execution is or is not appealable: under 
the Civil Procedure Code of 1908 has been 
the subject of consideration by the Courts 
in India, and there is no doubt that 
there is a serious divergence of judicial 
opinion. on it. In our own Court the 
consensus of. authority is in -favour of 
. the. right of appeal, though there are a 
few cases on record in -which a contrary 
opinion has been expressed. - 

The real question for determination is 


whether such anorder falls within s.2 (2) 


read - with s. 47, Civil Procedure Code, . If 
it-does, it will’ be appealable “under s, 96 


as `a decree; otherwise it will be one of 
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and | 
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those orders against which no. ‘appeal is | 


allowed by the (ode, According to s. 2 
(2) “decree” means the “formal expression 


of an adjudication which so far as regards - 


the Court expressing it, conclusively de- 
termines the right of 
regard to all or any of the matters in 
controversy in the suit. 
to include...the determination of any ques- 
tion within s. 47.. 

Section 47 lays down that “all questions 


"the parties with : 
It shall be deemed : 


TEETE 


arising between the parties to the suit . 


in whichthe decree was passed, or their re- 


presentatives, and relating to the execution, - 
discharge or satisfaction of the decree, . 
shall be determined .by the Court execut- - 


ing the decree by a separate suit.” 


The combined effect of these sections is 


that an order passed in execution pro- 


ceedings will be tantamount to a “decree” if ` 
(a) so far as regards the Court passing it, . 


it conclusively determines 2 question, 

(b) arising ` between the parties - 
the suit in which the decree was passed, 
or their representatives, and 


1 


- 40: 


(c) relating to the execution ofa decree. ` 


It is conceded that an order 


of the | 


kind. under consideration satisfies condi- - 
tion (b), but it is contended that it does ; 
not fulfil the requisites (a) and (c).. Itis ~ 


argued, in the first place, that an order 
staying execution does not relate to the 


execution of a decree but that it merely | 


suspends it and, therefore, does not fall 


‘under s. 47. This contention was raised 


as far back as 1884 in Ghazideenv. Fakir 
Baksh (1) which dealt with a case under. 
the Code of 1882 as originally enacted and - 


bafore its amendment in 1888 and was 


effectively disposed of by Mahmood, J., in 


the following words: 


“It is true that the object of an order stay- ` 


ing execution is to suspend execution, but ` 


this circumstance isfar from showing that ° 


such an order is not a question relating to 


the execution of the decree within the 


meaning of s. 244 (e), Civil Procedure Code, ' 


If the argument were sound a fortiori would 
the proposition be true that an order dis- 
missing an application for execution as 


barred by limitation isa matter not relating | 
to the execution of the decree, for whilst, in 
one case, execution of the decree is tem- 


porarily suspended, in the other it is abso- - 


lutely prohibited; and, whilst the learned 
Pleader does not go to the extent of con- 
tending that the latter proposition is ten. 


(1) 7 A, 73; A.W N, (1884) 296, 
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able his argument falls short, of explain- 
ing the anomaly which the logical con- 
sequence of his reasoning involves.” 

The same view was taken in Kristo 


Mohiny Dossee v, Bam Churn Nag Chowdhry ` 


(2), Luchmeepat Singh v. Sita Nath Doss 
(3), Udeyadeta Deb v. Gregson (4), Steel 
& Co. v. Ichchamoyi Chowdhrain (5) and 
Mahani Ishwargar vy. Chudasama Mana- 
bhai (6) in the first of which Field, J., 
observed that an order which stays execution 
for an indefinite time and prevents a decree- 
holder from availing himself of the benefit 
of the decree is “according to ail common 
sense, a question relating to the decree.” 

This interpretation of s. 244 of the Code, 
1882 was accepted in all the Courts at the 
time, except that a Division Bench of the 
Calcutta High Court had in the case report- 
ed as Nihal Chand v. Rameshari Dassee (7) 
expressed the contrary opinion. In a brief 
judgment, in which the previous rulings of 
that Court or of the other Courts were not 
referred to, it was held that an order staying 
execution is “not one which comes within 
the purview of s. 244, ‘nor’ is ita determina- 
tion ofany question mentioned in that sec- 
tion,” -> 


The Legislature, however, intervened to` 


put the matter beyond dispute, and accept- 
ing the prevailing view, affirmed the right 
of appeal against orders staying execution, 
by Act VIT of 1888, which amended s. 244 
by specifically inserting in cl. (c) thereof 
the words. “or to stay of execution 
thereof.” 


- When the Code was revised in 1908 this 
section was wholly recastand re-enacted as 
the present s. 47. But in this section the 
words which had been introduced by Act VII 
of 1888 were omitted and this omission is 
mainly responsible for the serious diverg- 


ence of opinionin the various Courts. In- 


some cases it has been held that the delibe- 
rate omission of these. words. clearly 
establishes that the intention of the Legis- 
lature was to take away the tights of appeal 
which had been given by the aforesaid 
amending Act: see Janardan Trimbak 
Gadre v. Martand Trimbak Gadre (8), 
Rajendra Kishore v. 


(2) 7 0. 733; 9 O. L. R. 344. 

(3) 80, 477; 10 O. L. R. 517. 

(4) 120.624, 

(5)13 O. 111. 

(6) 12B, 30. 

(2) 9 C. 214; 12 O. L. R. 53. 

(8) 59 Ind, Cas, 523; 45 B. 241; 22 Bom. L. R, 1918, 
(9) 55 Ind, Qas. 230; 25 O. W. N. 555, 
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Husain Bhai v. Beltie Shah Gilani (10), per. 


Daniels, J., 


< been expressed that the Act of 1888 merely 


Mothura Mohan (9) and - 


made clear what was already implicit in 


In other cases, the view has. 


|| 


8. 244 of the Oode, as originally enacted in. 


1882, that the amendment was made merely 
to nullify the effect of Nihal Chand v. Ram- 


eshari Dassee (7) and that after the law had ` 
been well-settled and the right of appeal ` 
generally acknowledged, it was no longer . 
necessary to retain words, which were really 


superfluous: see 


Subramania Pillai v.: 


Kumaravelu. Ambalam (11) and Srinivas ` 


served that “specific reference to stay of 


Prosad Singh v, Kesho Prasad. 
. Singh (12), per Mukerji, J. In Sardar . 
Khan v. Fateh Din (13) Rossignol, © 
dJ., was of the same opinion and ob- 


execution ins. 47 of the Code was rendered ` 
unnecessary by the alteration of the open- . 
ing worde ofthe section as compared with 


s. 244 of the old Code. Under the present 


law, all questions without exception, i.e., all 
questions which determine the rights and | 


liabilities of the parties in the matter of 


the execution of the decree are appealable, . 
Now, a decision that execution shall not- 


take place does determine aright for the 


time being and may have very far reaching . 


ing to execution; it stops execution dead,” 
After giving the matter my best ‘con- 


. results, Stay of execution is a question relat- ` 


ï 


sideration, I venture to think, that these . 
observations of the learned Judge. sum- ' 
marize the law correctly and also com- Ț 


_ Pletelyand effectively dispose of the argu-- 
. ment, which was much pressed before us, 
that even if an order ‘staying execution is . 


one relating toa matter falling within the. 


purview of s. 47, it is not a“ conclusive ; 


determination” of such matter’ within the 


a 


` last clause of s. 2 (2), and, therefore, is not . 
“decree.” I respectfully and: whole- . 
` heartedly agree with the 


learned Judge . 
that an order, which stays execution of — 


a decree, pending disposal of the appeal . 


against that decree, finally and conclusively . 


determines (so far as the Court passing | 
such order is concerned), the very important ' 
right of the decree-holder to reap forthwith - 


the fruits of that decree, 
true, thatthe execution proceedings may, 
and will be revived after the disposal'of 
the appeal. But in that event, and from 
that stage, the execution will really be that 


(10) 83 Ind. Cas. 1035; 46 A. 733; 22 A 
A. T. R. 1924 All. 808; L. R. 5 A. 482 Oiv. 

ay 33 Ind. Cas. 66; 39M. 541. - 

(12) 12 Ind. Gas. 745; 14 0. L. J. 489. . 

(18) 68 Ind, Oas, 751; A. I, R, 1922 Lah, 480, 


It is no doubt ` 


L. J. 706: 
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of the decree.of the Appellate Court which 
will have superseded ‘the decree of the trial 

“ Court of which execution was stayed by the. 
order in question. 

This view has been accepted. as correct by 
other Judges of this Court in Fitzholmes v. 
Waryam Singh (14), Phallu Mal-Hira Lal v. 
Banarsit Das (15), Shankar Das v. Kasturi 
Lal (16), Gobind Ram-Ram Chander y. 

` Rulia Ram-Naurata Ram (17) and Muham- 
mad Fazl Azim v. Mutsaddi Mal (18) and 
in numerous others decisons, which have 
not found-their way into the law reports. 
The only cases of this Court, per contra, 
which have been brought to our’ notice, 
are: Kanhaya Lal v. Ram Gopal-Ram 
Sarup (19) and Parma Nand. v. Raj Devi 
(20). In the former cage, howéver, the judg- 
ment is very brief and contains no discus- 


sion of the question: in the latter case 


Zafar Ali, J., dismissed the appeal on the 
merits and at the:close of his judgment 
observed that the order would not be 
appealable. The remark is in the nature 
of an ‘obiter dictum, and it appears that 
` the previous decisions of this Court were 
not brought to the notice of the learned 
Judge. : ee 
Of the rulings of the other High Courts, 
the one which was much relied upon is: 
‘Husain Bhai v. Beltie Shah Gilani (10). 
The actual decision of that case, given 
on its peculiar facts, is really not against 
the view which has prevailed in this Court. 
It isimportant to note that in that case 
execution of the decree had not been stayed 
till the decision of the appeal but fora 


definite period, i.e., from 23rd July, 1923, to - 


| 6th September, 1923, on payment of a certain 
sum by the judgment-debtor. This order 
“was obviously not one staying execution 
outright, but was interlocutory both in 
its form and its effect and, therefore, not a 
“decree.” There are, however, observations 
in the judgments of both the learned Judges 
(who are not agreed as to the reasoning), 
which lend support to the appellant's con- 
tention. Daniels, J.,took the view that an 
order staying execution whether for a time 
_or till the disposal of the appeal, cannot 


fall under s. 47, and, therefore, was not - 


gah. ? 
14) 75 Ind. Cas, 419; A. I. R. 1923 Lah. 514. 
15) 75 Ind. Oas. 615; A. I. R. 1924 Lah. 631. 
(16) 75 Ind. Cas, 789; A.I. R.1925 Lah. 69. 
17) 76 Ihd. Cas. 174; A. 1.R.1924 Lah. 602. 


18) 102 Ind. Oas. 25; A. I. R. 1927 Lah. 915; 9 Lah. 


Í. J, 189; 28 P. L. R. 617. 
(19) 68 Iud. Cas. 49; A I. R. 1922; Lah. 400. 


(20) 100 Ind. Cas. 23; A. I, R.1927 Lah. 852;.9- Lah, 


F: J. 193; 28 P. L. R: 607, t 


t 
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thought that the wording of s. 47 was very 

wide and comprehensive and did cover 

the order in question, but he held that it 

was not the determination of a question 

within s..2(2) of the Code. With all res-’ 
pect I venture to think, that this is a strain- 

ed interpretation on the section which its. 
phraseology does not bear. 

- Of the other rulings cited in Saraswati, 

Barmonya v. Moti Barmonya (21) ‘and 
Rajendra Kishore v. Mothura Mohan (9) 

are distinguishable as the orders under 

consideration in them were.not those stay-- 
ing execution by the executing Courts. In 

the first of them the order had been passed 

by the High Oourt staying execution of the 
trial Court’s decree conditional on the judg- 

ment-debtor furnishing security to the, 


satisfaction of the executing Court, and . 
in pursuance of this order the trial Court ` 


has accepted security. An appeal was 
filed against the order of the executing 
Court accepting security, which merely 
gave effect to the direction of the High 
Court. In Rajendra Kishore v. 


cases are, therefore, distinguishable, though 
it must be said that they contain remarks 
which lerid some strength to the contention 
of: the appellant. =: é : 
‘The decision reported as Janardan Trim- 
bak Gadre v. Martand Trimbak. Gadre (8) 
fully supports the appellant, but I. venture 
to think, thatthe learned Judges were un- 
duly influenced by the consideration that 
it: was not “ desirable’ to extend the num- 


ber of appealable orders unleds there is a.” 


distinct authority for this extention.. In 
my. opinion an order staying execution: till . 


under.s, 2 (2) of the: Code and is appealable . 

as a“ decree.” I would, therefore, dismiss 

the appeal with costs. :. ‘3 . 
‘Johnstone, J.—I agree.. . EN 


A. . Appeal dismissed. 
(21) 20 Ind, Oas. 72; 41°C, 160; 17 O. W.N. 1240, - 


` 


Mothura . ` 
-Mohan (9) the order was one not staying 
execution but refusing to stay. Both the - 


“the decision of the appeal clearly falls ` 
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~-- OUDH CHIEF COURT. `` : 


- O1vIL Raviston No. 40 of 1929. > 


© °*. August 7, 1929. . : 
' - -Present :—Mr. Justice Pullan, 

. JAGANNATH-—APPLIOANT 
Co ` versus .. 

‘SHEO SHANKAR AND aNoTHER— .. . 
è ' Opposite Party, ~ > 
. Civil Procedure Code (Act V of 1908), s. 11, Expl. 
(IV)—Transfer of Property Act (IV of 1882), s. 68— 
Suit for redemption by puisne mortgageé—Omission 
of sub-morigagee ‘of prior mortgagee to claim payment 
—Fresh suit by sub-mortgagee against ` his- mort- 
gagor—Res judicata—Findings in previous suit, 

whether res. judicata. . . f S 
Omission of a sub-mortgagee.to claim payment 
of the ameunt due to him in a suit for redemption 
instituted bya puisne mortgagee, does not preclude 
the -sub-mortgagee from bringing a suit against 
his mortgagor under s. 68 ofthe Transfer of Prop- 
erty Act, for recovery of the money payable to him 


. under the sub-mortgage. 
Narayan Vithal v. Ganojt (1) and Gokul Das v. 
Debt Prasad (2), distinguished. a 
` .Where in.a suit for redemption by a puisne 
“mortgagee a finding was arrived at that a sub- 
~ mortgage créated by the prior mortgagee was fictitious 
but the finding was passed on a statement ‘made in 
Court by-the prior mortgagee and the matter was 
‘not in issue to the knowledge of the sub-mortgagee: 
Held, that the finding did not operate as res judicata 
‘ina subsequent suit by the sub-mortgagee'against 
, his mortgagor. ; Aan a 
_ Revision against an order of the Sub- 
Judge, Unao, dated the 8th April, 1929.. 

Mr. S. Srivastava for Mr, Radha 
Krishna, for the Applicant, . 

Messrs. Zahur Ahmad: and Chandika 
Prasad, for the Opposite Party. 

JUDGMENT.—This is an application 
‘for revision of an order. passed.:by a Judge 
‘of the Small Cause Court. The plaintiff 

:Sheo Shankar is a sub-mortgagee and. he 
has.brought this suit under s. 68, Transfer 
. ofyProperty Act, to recover his share of the 
-sub-mortgage executed in his favour on 17th 
.. Sune, 1921, by the prior mortgageeJagannath. 
“This Jagannath had in his favour-a mort- 
. gage, dated 5th June, 1912, and'this was re- 
. deemed by.one Sidh Gopal, a puisne mort- 
:gagee, by means of.a suit in the Court.of the 
Munsif which was decided on 28th Novem- 
ber, 1927. In that suit the present plaintiff 
was impleaded as a defendant. He made 
“mo appearance and in his absence a decree 
was passed for redemption on payment of 
a sum of Rs. 1,200 to Jagannath, .. 

This application has: been admitted on 
the ground that the :-lower Court made a 
mistake in law and that he should have 
held that the decision of the Munsif, dated 
28th November, 1927, operates as res 
judicata against the present suit. The plea 
of res judicata. was taken in the Court below 
in reference only to an alleged finding -by 
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- the Munsif. that the sub-mortgage in favour 


NEAR, "353. 
of the present plaintiff was-fictitious: . What 
the Munsifsaid--.was: “Defendant No.‘ 1, 
(è. e, Jagannath) swears that the mort- . 
gage-deed executed ‘by him in favour 
of defendants Nos, 2and3 (one of whom ` 
is the present plaintiff) is fictitious. Under 
the circumstances I decree the plaintiff's 
claim for redemption on payment .... 
- . ». of the sum of Rs. 1,200." : . 

No doubt this is equivalent to a find- 
ing by the Munsif that the -sub-mortgage 
can be disregarded as being fictitious, but 
it is evident that this finding is based 
entirely on a statement made in Court by 
Jagannath and the matter was, not in issue 

‘to the knowledge of the present plaintiff 
whose presence at the date of hearing was 

„not. compulsory. The lower: Oourt ‘was, 
therefore, right in - holding that the judg- 
-ment' of:the-Munsif in so far as this’ finding 

"is concerned, did - not operate as res judicata 

_in the present suit. ` -But in the , grounds of 

- revision. before me a. ‘slightly. different 

position is taken. It-is argued not that 

-this specific finding of the ‘Munsif ‘operates 

"ab rés.judicata but. that the _failure..of the 
present plaintiff to claim the amount:due 

--omhis-stb-mortgage: in -the-: previous ‘suit 
is the bar. ‘It is sought to bring this omis- 
“sion under Explanation IV,.>s, :11, . Civil 
- Procedure: Code. -It is. argued thatthe sub- 
-mortgagee was a necessary party’ to“ a “suit 

- for redemption and he must claim, payment 
“of his sub-mortgage in the redemption suit. 

- Reliance is placed on a ruling:of the Bombay 

- -High Oourt reported as Narayan ‘Vithal y. 

* Ganoji (1) and on a ruling of.the Allahabad 
High Court reported.as Gokul Das v.. Debi 

` Prasad (2), but neither of these rulings helps 
the applicant in the present case. All that 
they lay down is that if the person claiming 
redemption so desires he is entitled to have 
an account taken of the sub-mortgages if 
any. .But there is nothing.in these rules or, 

,as far as I know, elsewhere which makes it 

- incumbent on the. sub-mortgagee to claim 
payment.in the redemption suit. By failing 
to do so he risks his security but ‘it has 

- never. been held that he cannot bring a suit 
against his own mortgagor to recover the 
sum advanced by him under s.. 68, Trans- 
fer of Property. Act. ThusI.am unable to 
find that the lower Court isin -error either 
on.the issue which he decided or on the 
question raised in a different: form for the 
first time in this Court. The -plaintif wag 


(1) 15 B. 692. ate Aa 
(2) 28 A,638; 3 A, L. J. 548; A, W. N: (1906) 169, 
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. entitled to his: decree and I- reject the -ap- 
. plication with costs, 


A- _ =- Application eee 


a 


: OUDH CHIEF COURT. 
Exrourion DROREE APPEAL No. 18 oF 1929. 
August 23, 1929, 

Present: —Mr. J ustice Srivastava. 
ABDUL RAHMAN—Ossz0ror— 
oe 


‘GAYA PRASAD pits “Gaon Duden 
‘HOLDER AND JUDGMENT- DEBTOR— ; 
RESPONDENTS, 
Civil . Procedure Code (Act V of 1908), Sch. IT, r. 
ll—Execution of decree by Collector—Alienation by 
judgment-debtor without sanction, whether absolutely 


void—Muhammadan Law—Gift—Registration, whe-.. 


- ther necessary to complete gift. 
The only Sr rare necessary’ for the completion 
` of a valid: gift-under the Muhammadan Law are the 


declaration by the donor, acceptance by the donee,- 


` whether express orimplied, and delivery of pòs- 
: session to the donee, either actual or constructive, 
| + Registration is not necessary to complete the gift. [p. 
J 
A. gift of property under the control of the Collec- 
‘tor without the written sanction of the Collector as 
Aka by r. 11 of Sch. IH of the Civil , Procedure 
. (ode is void. [p. 355, col. 2.] 
. Whilst the pro erty is under the control: of- the 
Collector, the judgment-debtor is disqualified from 
‘entering intoany transaction in contravention of 
‘the terms ofr. 11, Sch. III. The disqualification 
imposed’ by the rule i is absolute in its nature, making 
transactions entered into: by. the judgment-debtor 
contrary tothe provisions of r. 11 altogether void, 
and not merely’ voidable as against the Collector or 
‘persons: claiming under him. [p. 356,col. 1.] 


.Gauri: Shankar Balmukund v. Chinnumiya (1), 


< followed. 
Appeal against an orderi of the Sub- 
od udge, Kheri, dated the 19th January, 1929, 


“Mr. Ali Zaheer, for the Appellant. 

Messrs. Radha Krishna and Rauf Ahmad, 
‘for the Respondent. 

JUDGMENT.—The: ‘material facts re- 
lating to the dispute which has given 
‘Tise; to the present appeals are ‘that one 
‘Ganesh Prasad obtained a. simple money- 

` decree against Munna, father of Abdul 
. Rahman, the objector appellant and of 
. Abdul Hamid minor who is respondent 
No.2 in these appeals. 
Ganesh Prasad applied for attachment and 
‘gale of the property in suit in execution 
of his decree. As the 
‘pe sold was ancestral the. decree was trans- 
ferred for execution to the Collector on 
30th June; 1921. The sale was: fixed : before 
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released .by the Collector, 


. decretal 


The decree-bolder - 


property sought to. 


1941: 0, 1930 
the Oollector for 20th July, 1921, but it 
did not take place ‘on that date as the 
judgment-debtor paid a part of the decretal 
debt and got the sale postponed to 20th 
October; 1921.” About a month later, on 
23rd August, 1921, the judgment-debtor 
Munna executed a deed of gift in respect of 
the property in suit in favour of his two 


-sons ‘Abdul Rahman appellant’ ‘and ‘Abdul 
“Hamid respondent No, 2." It is the validity 
_of this gift which is the principal matter 
. of controversy in the present appeals. 


On 
19th October, 1921, the judgment-debtor 
paid off. the balance of the decretal amount 
and on 20th October, the property wes 
On the same | 
date Munna also got the deed of gift dated 


` 28rd August, 1921, registered. 


Another -chapter of the case begins. with - 


-&pro-note dated 18th July, 1921, executed 


by Munna in favour of Gaya Prasad re- 
spondent No. 1. This money was borrow-. 
in order to make part payment of the 
debt of Ganesh ` Prasad and: 
seems to haye“ constituted part of the 
money which as stated before was paid by 


` Munna ‘to Ganesh Prasad on 20th July, 


1921. On 2nd September, .1925,. Gaya 
Prasad obtained a decree on the basis of 
the pronote just mentioned. Gaya Prasad 
also had another similar decree against 
Munna. After the death of Munna the 


:decree-holder respondent Gaya Prasad ap- 


plied for execution of his two decrees by 
attachmént and sale of the property in 
suit claiming it to be the assets of his 
deceased judgment-debtor Munna.. Abdul 
Rahman apppellant filed objections in 
both the execution cases on the allegation 
that the property sought to be attached 
and sold did not belong to Munna at.the 


“date of his death inasmuch as it had been 


transferred by him to the appellant and his 
minor ‘brother respondent No. 2, under 
the deed of gift dated 23rd August, 1921, 


. and was, therefore, not liable to attachnient 


or sale in execution of .the decree against 


‘Munna. .Both the objections were tried 


together and dismissed by' the learned 


-Munsif on the ground that the deed of gift, 


dated 23rd August, 1921, was void under 
r. 11, Sch. IH, Oivil Procedure Code. This 
decision has been upheld on appeal by the 
learned Subordinate Judge. 

The objector has come here insecond 
appeal. Two contentions’ have been urged 
on his behalf in support of the appeal. 


The first contention is thatthe transaction 


of gift relied: upon by him was inchoate 
and:inconiplete on 23rd August, 1921, and 
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became a completed transaction only on 
20th October, 1921, when the deed of gift 
was registered. The argument is that as 
the property had been released by the 
Collector before the registration of the deed 
of gift, therefore, the alienation was not 
invalidated by r.11, Sch. 1II, Oivil Proce- 
dure Code. I find myself unable to accept 
. this contention. Both the lower Courts are 
- agreed in finding thatthe transaction of 
gift was completed on 23rd August, 1921, 
andl think thatthe finding arrived at by 
them ia.quite correct, The learned Counsel 
for the appellant admits that the only 
ingredients -necessary for the completion 
ofa valid gift under the Muhammadan Law 
are the declaration by the donor, accept- 
ance by the donee, whether express .or 
-implied,-and the delivery of possession: to 
“the donee, either actual or constructive. 
He concedes that registration is not neces- 
sary to complete a gift under Muhammadan 
Law. The only one of these ingredients 
“which is said to have been wanting on 23rd 
August, 1921, was the element of delivery 
of possession. But the matter is-conclud- 
-ed by the finding of both the lower Courts. 
‘In fact it seems to me that no other find- 
ing was possible. The deed of gift, Ex._1, 
speaks of possession having been delivered 
tothe donees who are both the sons of 
‘the donor one of whom wasa minor. In 
the case of the minor son at least the mere 
declaration by the father was sufficient, 
As for the elder son who is the objector- 
appellant, we have his express admission, 
-contained in the petition of objection, dated 
23rd July, 1928, to the effect that he had 
-been put’ in ‘possession of the gifted prop- 
“erty from the dateof the gift. I have, 
‘therefore, no hesitation in agreeing with 
the Courts below, that when. the deed of 
gift had been executed on 23rd August, 
1921, the transaction was accompanied with 
delivery of possession to the donees and 
the transaction of gift was, therefore, com: 
plete on that date. As rightly conceded 
by the learned Counsel for the appellant 
the subsequent registration was wholly 
unnecessary under the Muhammadan Law 
and was a superfluous act. Section 47, Re- 
gistration Act, lays down that :— 
“A registered document shall operate 
fromthe time from which it would have com- 
menced to operate if no registration thereof 
had been required or made, and not from 
the time ofits registration.” 4 
Thus it will be clear that the registra- 
tion of the deedof gifton 20th October, 
1921, cannot have the effect of novation of 
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the gift. If any such object was intend- 
ed the proper course forthe donor to have 


_adopted was to execute a fresh deed of gift. 


As it istthe deed. of gift, dated 23rd 
August, 1921, must be, deemed to take 
effect from the date of its execution. even 
though it was registered some -months 
later. As admittedly the property which 
formed the subject of gift was under the 
control of the Collector on the date of. the 


gift and as no written permission of the 


Oollector was obtained as required by 
r. 11, Sch. III, Civil Procedure Oode, the 
gift was incompetent, and the decision of 
the lower Oourt is quite correct, a 

The next contention urged by the learn- 
ed Counsel forthe appellant is that r. 11, 
Sch. IITis applicable only to those cases in 
which a sale has actually been made by © 
the Collector and where the alienation 
made ky the judgment-debtor is in conflict 
with the transfer made by the Collector. 
He has argued that if the decree is satisfied 
by the judgment-debtor and no oocasion 
arises for the Collector to take any action 


‘for the enforcement of the decree, then in 


such a case r. 11, Sch. III, has no application 
and any transfer made by the judgment- 
debtor must be held - to be valid. He has, 
in support of his argument, referred by 
way of analogy to cases of private: aliona- 
tion of property after attachment and of 
transfers pendenie lite and pointed out that 
in both these classes of cases the transfers 
are invalid only as against the claims 
enforceable under the attachment or claims 
arising under the decree or order passed in 
the pending suit. I regret I am not impress- 
ed with the soundness of this argument.. 
The argument willbe sufficiently answered 
by a comparison of the language used by 
the Legislature in r. 11, Sch. IIJ, with the 
language used in s.64, Civil Procedure 
Code, and s, 52, Transfer of Property Act. 
In s, 64, Civil Procedure Code, itis expressly 
provided that the alienation “shall be void 
as againet all claims enforceable under the 
attachment.” Similarly ins. 52, Transfer 
of Property, Act the words used are that: 
“The property cannot be transferred or 
otherwise dealt with by any party to the 
suit or proceeding so as to affect the rights 
of any other party thereto under any decrea 
or order which may be made therein.” A 
Thus it is perfectly clear that ‘in the case 
of attachment'as well as in cases of transfers 
pendente lite the Legislature has in express 
terms defined the extent to which the 
transfers would beinvalid. On the contrary 
the languege used in s. 11, Sch. III, is quite. 
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“different, “The rule provides that in casesto ` 


‘which the rule applies the judgment-debtor 
“shall be incompetent tomortgage, charge, 
lease or alienate any such property or part 
except with the written permission of the 
Collector.” | l l 
The use of the word “incompetent” seems 
-to show clearly that whilst the property is 
under thé control of the Collector the judg- 
-‘ment-debtor is disqualified from entering 
into any transaction in coftravention of the 
terms of r.11, ‘Sch. III. ‘The disqualifica- 
tion imposed by the rule is-absolute in its 
‘nature, making transaction entered into by 
` the judgment-debtor contrary to the pro- 
‘visions of r, 11 altogether void, and not 
-«mierély voidable as against the Collector or 
persons claiming under him. The matter 
is concluded by the decision of their Lord- 
ships of the Privy Council in Gauri 
‘Shankar Balmukundv. Chinnumiya (1). In 
‘that case, it appears thata somewhat similar 
contention, with reference tos. 325-A, Civil 
Procedure Code (Act XIV of 1882) which 
corresponds to r. 11, Sch. III, ‘of the present 
Civil Procedure Code as urged before their 
Lordships. Their Lordships make refer- 
ence.to the contention urged: before them 
in the following terms: l 
“Tt is contended that s. 325-A. is not to be 
-Tead in the complete and operative sense 
natural to the words, that isto say, of incom- 
petency to mortgage -such property, but 
must be read with an. implied limitation, 
The limitation suggested is:that there stil] 
remainéd in the judgment-debtor a power to 
mortgage the property so as to become opera- 
tive over any residue that might arise to the 
latter after the- Collector's administration 
had ended.” 
. Their Lordships rejected the contention 
and held that the mortgage made by the 
judgment-debtor while the Collector could 
exercise the powers given to him by ss, 322 
to 325, Act XIV of 1882, was absolutely void 
and not merely voidable as against the 
Collector and those claiming under him, 
This contention also is, therefore, ‘without 
force, ih; | 
‘The: appeals, therefore, fail and are dis- 
missed with costs. 
A, a ` Appeals dismissed. 
1) 48 Ind. Gas. 312; 46 O. 183; 451. A. 219; 14N. 
L. R. 181;35 M. L. J. -733: 16-A; L. J. 993; 25 M. L., 
T. 64; 23: O. W. N. 350; 290. L. J.291;- T U. P. LOR, 
(P; -0.) 14; 21 Bom, L, R.-541; 9.L. W. 327-(P. Q.). 
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CUDH CHIEF COURT.: 

Szconp O1vin APPEAL No, 153 or 1929. 

` August 8, 1929. 
._Present:—Mr. Justice Pullan. 
SANGAM MADHO—Dzrenpant 
—APPELLANT 
3 versus 

RAM NARAIN—PtatntirF—RESPONDENT. 
Right of privacy—Award recognising right—Sub- 
sequent infringement ofgright—Injunction—Infringe=, 
ment, what constitutes—Ohabutra built on another's 
land—Stranger constructing door opening on to chabu- 

tra—Injunction. p 

A. dispute between the plaintiff and the defendant 
with regard to the construction ofa wall by the 
defendant was referred to arbitration and an award 
was, passed which directed that the wall on the'side 

of the plaintiff should be absolutely blank and that - 
the parapet over the house roof should be at least 
six feet high. The defendant proceeded to extend 
his wall and constructed two doors in the new wall 
and a window overlooking plaintiff's courtyard which 
was useless for getting light and air. He construct- 
ed .alsoa latrine opening onto a chabutra which 
belonged tothe plaintiff: Re: i 
Held, (1) that there was aright of privacy apper- 
taining to the plaintiff's house which was acknow- 
ledged by the parties themselves at’ the time of the 
award, thatthe window constructed by the defendant 
infringed upon this right, though it was constructed 
in an extension of the old wall, and that the plaintiff 
was, therefore, entitled to an order directing the 


- defendant to close the window. [p. 357, col. 2.] 


Abdul Rahman v. Bhagwan ‘Das (1), Sheo Bhagu v: 
Janki (2) and Sırdar Husain v. Ahmad Husain (3X1 
referred to. h 

(2) that whatever might have been the right of the 
plaintiff to the land on which the chabstra stood, he 
was entitled to use it and the defendant had no right 
to construct a door in his wall opening onto the 
chabutra. [p. 358, col..1.] Pak 

A right of privacy is assumed to exist in all 
Indian towns and the question whether a right{of-pri- 
vacy has been infringed depends on the particular 
facts of each case. [p. 357, col. 2.] ` Sy MÈ 

The right of, privacy being more substantially and 
materially invaded by apertures which would per- 
mit a person to look on without being observed, 
than by. the existence of an open space where the - 
presence ofthe locker-on would at once be conspicu-; 
ous and could easily be guarded against. [ibid] . - f 


Second appeal against a decree of the 
Third Additional District:Judge, Lucknow, 
dated the 15th April, 1929. ; 


Mr. Radhe Krishna, for the Appellant. 
Messrs. Hakimuddin and Naziruddin, for 
the Respondent. ; : ' 


..JUDGMENT,.—This appeal arises out 
ofa dispute between two neighbours in the 
town of Unao. The first dispute took- 
place in 1926 when the present defendant,. 
who is the appellant before me, wished to 
construct a wall adjoining the wall of the 
plaintiff's house. The dispute was submitted 
to arbitration and the arbiti‘ator, who is 
stated to be the. Government Pleader of 
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Unao, madè an award containing; inter alia, 
the following. clause: . “That the wall on 
. the side of Munshi Ram Narain shall be 

absolutely blank, i.¢, it shall have no 
cornice, eaves, drains,spouts,doors or window: 
in it on the side of Munshi Ram Narain.” 
and there is ‘another condition, namely: 
“That a parapet over the house roof shall 
beat least six feet in height so as to prevent 
. people peeping. through it to the north.” | 

The intention of this award is manifest. 
It is in the.first. place that the wall of the 
defendant shall not be constructed in such 
a way as to interfere with the rights of the 
plaintiff in respectof his existing construc- 
tions, and in the second place itis intended 
to provide that the defendant shall not by 
his further constructions interfere with the 
right of privacy possessed by the plaintiff, 
otherwise there is -no :point. in the. order 
requiring the -parapet to be six feet high. 
The defendant not being satisfied-with this 
state of-affairs proceededto extend his wall 


beyond the boundary of Munshi Ram. 


Narain’s house, and on a portion of it, which 
he has constructed. across a plot of land 
described now as rasta or path, he has in 
the first place constructed: two doors. ` One 
anentrance'to his: house and the other an: 
entrance to a new latrine and above this -he 
has constructed:a wall with a window. in ‘it: 
which has: been shown. by the- personal 
inspection of:the Munsif to overlook. about’ 
one-third of the courtyard of Munshi-Ram. 
Narain. There is no question that.by: making: 
these constructions the defendant has 
offended-against the spirit of. the award- 
made by the arbitrator. l 

- The Munsif dismissed-the suit and owing 
to the position of the defendant, who is a 
_ Vakil practising in Unao, an application was 
made by: the plaintif to have the appeal 
heard in Lucknow. This application was 
granted by, Hasan,J:, and the appeal:was 
` heard by the Third: Additional Judge of 
Lucknow and almost:entirely decreed. 


The defendant now appeals.. The first 
point raised -deals-with the window. Now: 
it-was- certainly intended by the arbitrator 
that.no-window should be made in the wall 
of.the defendant which couldoverlook the- 
courtyard: of. Munshi-Ram: Narain and the’ 
learned: Judge: has; with- great fairness’ 
towards the defendant, allowed: that the 
award should be restricted to that portion 
of the wall which was in dispute in the first 
ease and should not be further. applied to 
an extension of the wall.. But even on this 


view he has felt. constrained:to interfere- 
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with the:window. Had:this been a window 
of a room used for the legitimate purpose of 
obtaining light and air, there might have 
been something to be said for the defendant, 
but the Munsif himself found ‘that the 
window was useless. Itismerely set in 8 
wall and gives neither light nor airat any: 
room. Sir George Knox remarked in the 
case of Abdul Rahman y. Bhagwan Das.(1): 
“There is a great deal to be said in favour 
of the right of privacy being. more sub-~ 
stantially and materially. . invaded by. | 
apertures which would permit a person to. 
look on without.being:observed, than by.the. 
existence of an open space where the ‘pre- 
sence of the looker-on would at once be con~ 
spicuous and could easily- be guarded. 
against.” se | 
This ruling is perhaps not intended for 
general application and the remarks should 
certainly be read with the previous remark: 
in the same judgment that every case of 
this kind. must-be governed by its. particular 
factsand thatthe questionin every such 
case is whether the construction amounts to. 
a substantial interference with the right of 
privacy. A right of privacy is assumed to 


' exist in all Indian towns, and this has been- 


laid down both by the late Misra; J:, in the. 
case of Sheo Bhaguv. Janki (2), and Raza, J.. 
in the. case of Sardar Husain v. Ahmad. 
Husain (3). Misra, J.,.in the first. of these: 
rulings also said that the mere fact-that the: 
house was not at the time occupied by. 
pardahnashin ladies would not affect. the 
right of privacy enjoyed by the. owner. In. 
the present case I have no doubs that a right 
of privacy appertains to the plaintifi’s. house 
and: that his- was acknowledged by the 
parties. themselves at the ‘time of the 
arbitrator's award. I also find that a. window. 
such as that constructed by the defendant 
does infringe upon the right of privacy 
possessed by the plaintiff, and I consider 
that the order passed by the lower Oourt in 
respect of.this window is a proper. one and 
should be maintained. o. 

The second question relates to the con- 
struction of certain eaves: on. the wall. 
These are, in my opinion, in direct con- 
travention of the award. At the. best it 
could only be said that they are con- 
structed on an adjoining. extension of the 
old wall, and they are bound. to cause 
damage to the plaintiff's wall underneath 
by the fall of water. I agree. with the. 


(1) 29 A. 582; 4 A. L. J. 445; A. W. N. (1907) 183. 
(2) 94 Ind. Oas. 914; 29 O. O. 136; A. I.R. 1926 


Oudh 541. . 
(3) 110 Ind. Cas. 693; 5 O. W. N. 538, 
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lower Oourt that these eaves should be 
removed or ‘dealt with in such a way that 
they no longer projèct from the defend- 
ant's wall., 

' The third point for consideration is the 
latrine constructed by the defendant to 
_ the west of the new main door. The find- 
ing of the Court below is that this latrine 
opens on to a’ chabutra which belongs to 
the plaintiff in the sense that it was built 
by him along with the rest ‘of his house 
some-12 years ago. I see that when the 


defendant applied to the Municipal Board’ 


for permission to make his new building 
he did not in his map show any outside 
door to this latrine. This appears to be 
an afterthought and consequently was not 
necessary to the original design. It has 
been argued at length that as the plaintiff 
was unable to prove that he owned the 
land’ on which the chabutra stands, the 
defendant has a good right to use that 
chabutra as a means of access to his new 
latrine. I: cannot accept this view. What- 


ever may have. been the right of the plaint- 


iff to the land, heis certrainly entitled to 
the use of his own chabutra and the defend- 
ant has no right to interfere with that 
fight. I find, therefore, that he is not 
entitled to open a door on to the chabutra 
nor is-he entitled to have his _napdan 
placed on the chabutra, An alteration of 
his napdan “will not cause him much 
trouble as I see by the map that he took 


the precaution of constructing ‘it bo that it’ 


can egually “well be opened on to the lane. 
As to the door itis argued that it need not 
be ramoved. ° 

i This argument cannot be rebutted. The 
only question is whether it can be used 
and it certainly cannot be used. If itis 
any satisfaction to the appellant the order 
as to the removal of the door may be con- 
verted into one ordering it to remain 
permanently closed. The only remaining 
subject of dispute between the -parties is 
about certain water spouts which are made 
so as to discharge their water on the 
plaintifi's chabutra. This point was not 
seriously pressed in appeal and I see no 
reason to interfere with the very proper 
order passed by the Court below. 

- A cross-objection was made as to the 
main door on 'the ground that that con- 
troverts the award in the former suit 
and an attempt also- was made to raise 
the question as -to the plaintiff's right or 
ownership in the land on which the chabu- 
ira has been built. 
the award could be made to extend- to the 
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door leading on to the lane beyond ‘the 
the plaintiff's house, and I hold that the - 
finding of the Court below as to the owner- ` 
ship of the land is a question which cannot 
be challenged in second appeal. oo 

I am, therefore, not disposed to interfere 
with the judgment of the Court “below 
either in the interests of the’ appellant 
or in that of the respondent,: and I dismiss 
both the appeal and the cross-objection | 
with costs. -> i 

A. Appeal and cross-objection dismissed. 


OUDH CHIEF COURT. .- 
SECOND OIVIL APPEAL No. 77 oF 1929. 
F August 8, 1929. ara 
Present :—Mr. Justice Pullan. 
MUHAMMAD KHAN AND ANOTHER— 
PLAINTIFFS —APPELLANTS 
VETSUS 
SHEO BHIKH SINGH AND oTHERS— 


DrrenDanTa— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100—Second 
appeal—Decision going beyond findings of fact—In- 
terference—HEvidence Act (I of 1872), ss. 65, 91— 
Written grant—No evidence of loss of original— 
Secondary evidence, admissibility of —Right of burial - 
—Mere fact of burial of dead apart from custom, 
whether confers any right in land—Possession—Pos- 
session of parti land in village—Presumption of 
zemindar's possession—Actual physical possession by 
stranger, whether confers any right. 

The High Court cannot interfere in second appeal 
with a decision based on findings of fact merely 
because the judgment of the lower Appellate Court 
is in many respects defective. But it can interfere 
where the findings, so far as they are findings of 
fact, have no effect. on the.suit and so far as they go 
beyond being findings of fact, are demonstrably 
wrong. [p. 359, col. 1.] : : 

Where a.grant which has been reduced to the 
form of a document 1s alleged to have been lost, 
secondary evidence of the same can be admitted only 
if there is evidence on the record to show that the 
document has been lost. [ibid.] 

In the absence of proof of any special custom by which 
a certain land has been reserved for the purpose of 
burying the dead, the mere fact that certain dead 
bodies had been burnt there by certain persons does not 
give them any right to resist the claim ofthe owner . 
to occupy the land. [ibid.] 3 

Parti land of a village is presumed to be in the 
possassion of the zemindar and mere physical pos- 
session of the same does not give any right in 
a to the person in actual possession, [p.,359. 
col, 1. ; ' . a 

Second appeal from a decree of the 
Sub-Judge, Partabgarh, dated the 24th . 
January, 1929. 


Mr. Ali Zaheer. for the Appellants. 
Mr. Radha Krishna, for the Respondénts.. 
`: JUDGMENT.—In thistcase the plaint- - 


7 
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iffs obtained a lease. from the Court of 
Wards managing the estate of the - Raja 
of Dalippur in respect of two numbers 
which are described in the revenue papers 
as parti land. The case was brought because 
possession was contested by the defendants 


who alleged that the greater portion of this - 


land had been granted to them by the 
Raja himself by. means of an ijazatnama for 
the purpose of planting a grove and that, 


furthermore, they had a right to burn their - 


dead on the land. ` 


The first Court decreed the suit but the - 


lower Appellate Court reversed this finding 
and I am asked in appeal to restore that of 
the Oourt of first instance. AE 
There can bano question that the judg- 
ment of the Court below is in many res- 
pects defective but I could not on this 


ground alone interfere with it if it were - 


held to be based on findings of fact arrived 


at by the Court below. I have considered - 
allthe findings of the Court below very ` 


carefully and I am of opinion that inso far 
as they are findings of fact they have no 


effect on the suit, and where they go beyond ` 


being findings of fact they are demonstra- 
bly wrong. The defendants base their title 
on an tjazatnama which. they said they lost 
and which is supposed to have been granted 
to them six years ago by the Raja of 
Dalippur before his estate was taken 
under the Oourt of Wards. -Under s. 91, 
Evidence Act, the only evidence as toa 
grant when it has -been reduced: to the 
form of a document is the document itself, 
unless secondary evidence as to its contents 


is admissible. - Secondary evidence could A 


ouly be admissible under the terms ofa. 
65, Evidence Act, and the clause applicable 
could only be ci. (c), but the clause is not 


applicable because there is no evidence on 


the record to show that the document is lost. 
Thus any finding of the lewer Court based 
upon the existence of the -tjazatnama is 
erroneous in law, 

The second finding is that the defend- 
ants used some portion of this land as 


chiari, that is to say, they had on oceca-: 
sions burnt corpses on the land. Failing. 
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‘zemindar, 
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was not in posseasion and, secondly, that the 
defendants were in possession ‘but ‘the 
Subordinate Judge- does not say when the 
Court of Wards was not in possession, or 
how the defendants came into possession. 
Mere possession is admitted by the plaintiffa 
but ‘possession without title cannot. give 
: Nor can it be 
understood how it could be found that the 
Court of Wards was not in possession. 
They represented the zémindar. | The parti 
land of the village is presumed to be in the | 
possession of the zemindar, and as the defen- : 
dants have been unable to set up any 
title, although there may have been phy- 
sical possession, the Court of Wards - 
must be held to be in possession -88 
“I cannot, . therefore, hold that the find- 
ings of fact arrived at by the Gourt below 
make a decision based as. it is'on á most - 
inadequate appreciation of the facts of the 
case,. insusceptible to failure in second 
appeal. On the facts I have no doubt that - 
the plaintiffs obtained a- valid lease from the 
Court -of Wards for`a plot’ of land which 


on 


parti or & grove, and although he attempt-- 
ed to. help. the’. defendants by writing a 
letter to the Oourt of Warde after the. . 
plaintiffs’ leass was. granted, and he ven- 
tured also to say that the land appeared: 
to be chiari, he could only say that he had 
been told that the ijazatnama had been. 
lost, and he was unable to state on what 
ground heheld the land to be chiari. In 
my opinion the Court of first instance was - 
right and the lower Appellate Oourt was 
entirely wrong. os 

I allow this appeal, sat aside the order 
of the lower Court and restore that of the 
Court of first instance with costs’ through- 
out, - 

A. Appeal allowed, 


evidence that there was some special ` 


custom by which this land was reserved 
to the defendants for the purpose of burn- 
ing their dead, I am unable to hold that 
the mere faci that certain dead bodies had 
been burnt there gives the defendants any 
title to resist the plaintiff's claim to occupy 
the land in virtue of the lease. 

“The other two findings of the Oourt 


appear to be, first, that the Court of Wards- 
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:.. _+-OUDH CHIEF COURT. ! | 
:; Szconp Orvin Appuan No, 152 oF 1929. . 
Ls November 25, 1929. 
Present :—Mr. Justice Hasan, 
DEPUTY COMMISSIONER, 
- PYZABAD—PLaintips—APPELLANT 


; , versus 
:. BHAGWAN DEI AND ornzas— - 
oa DEFENDANTS—RESPONDENTS. 
Adverse. possession—-Grantor, and grantee—Adverse 


“possession against grantee, whether adverse to grantor. 


—No. presumption in favour of trespasser. 

The -owner: of an astate.granteda plotofland to 
M. One of the conditions of the.grant was thatthe 
land would be used forthe purpose of planting a 
grove and -sinking a well and that it would not be 
used for any other purpose. Anothér condition was 
that’ the:grantee would have no right to transfer the 
grove when. planted. It.was also a condition of the 
same grant that the grantee and his descendants 
would. remain in possession but if the grantee died 
without leaving male issue-the ‘grantor would have 
the right to enter into: possession: of the grove and 
in: that: event the grove would become the property 
of the grantor. M died without leaving any issue in 
1911, but his brother’s grandson, J, tool possession 
of the: land. J died “in 1926 and his widow and other 
relations. alienated the property from time to time, 
‘In asuit by the owner of the estate for recovery 
of possession the defendants set up adverse posses- 


sion: . 

Hold, (1) that in the absence of any “proof or even 
suggestion to the’ effect that J when entering 
into the possession of this property “claimed title in 
conflict withthe proprietary titleof the owner of the 
estate, it, cannot $e presumed thathe claimed any 
title higher than the title of the original grantee 
and the' defendants acquired’ by adverse possession 
only the rights ofM under the grant; . ‘ 7 

(2) that-as they had alienated in contravention of 
the terms of the grant the owner was entitled to 
re-enter, MB tty day 4 

_ Nopresumption ofany sort can be madein favour 
+- of a trespasser. 


j] 


Second appeal against a decree ofthe 
District Judge,. Fyzabad, dated the 5th 
February, 1929. 


Mr. H. K. Ghosh, for the Appellant: 


‘Mr: H. D. Chandra, for. the Respond- 


ents. f : 


JUDGMENT.—This is the plaintiff's 
appeal from the decree of the Distrizt Judge 
of Eyzabad, dated 5th-February, 1929, affirm- 
ing the decree of the Munsif of the same. 
place, dated 29th September, 1928. - 

The plaintiff is the Deputy Commissioner 
of Fyzabad in charge of the Ajudhia estate 
as manager on behalf of the Court of Wards 
of the United Provinces of Agra and Oudh. 


In the suit outof which this appeal arises 


the plaintiff claims possession of a piece of 
“land 2 bighas 5 biswas in area out of plots 
Nos. 103 and 104/2 situate in the village of 


Baretha, Perganna Haveli, District Fyzabad... 
A further relief prayed for is the demolition . 
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of a house which Sheopal Pujari, defend- 
ant No. 4, has constructed on- the land in. 
suit. , 

The lower Appellate Court has found that 
the estate of Ajudhia is not only the 
proprietor. of the- village of Baretha but is. 
also the proprietor of the plots of land.103. 
and.104/2. Further facts on which the deci- 
sion of this appeal rests are as follows: 

- On 4the March, 1881, Raja Pratab Narain 
Singh the then owner of the Ajudhia 


estate made a grant of the land in suit in. — 


favour of one Manni Lal. under a registered 
deed of that: date. One of the conditions 
ofthe grant was that the land would be 
used for the purpose of planting a. grove 
and sinking awell and thai it would not be - 


- used for any other purpose. Another condi- 


tion was that the grantee would have no 
right to transfer the grove when planted. It. 
was also a condition of the same grant tha ` 
the grantee and his descendants would 
remain in possession but if the grantee died 
without leaving male issue the grantor would 
have the right to enter into possession of the 
grove and inthat event the grove would 
become the property of the grantor. Manni 
Lal died without leaving any issue, male or 
female, in the year 1911 and left an heir-at- 
law of the name of Durga but one Janki 
who was the grandson of Manni Lal's brother | 
took possession of the grove and the 
land in suit. It is common ground 
that Janki had no title in law, to 
Manni Lal’s estate. Janki died in the 
year 1926. He, therefore, held possession of 
the property in suit from the year 1911 to 
the year 1926, Defendant No. 1 Musammat 
Bhagwandei is the widow of Janki, Ram. 
Das defendant No. 2is a grandson of another 
brother of Manni Lal and Ohhedi defendant 
No. 3 is the nephew of Ram Das. From time 
to time these defendants have made aliena- 
tions of the property in suit in favour of 


Sheopal Pujari, defendant No.4, who has 


set up the construction in respect of which 
the relief of demolition is prayed for. 

There were several defences to the suit but 
onlyone has succeeded and|at isasagainst that. 


. defence that this appeal is preferred.. The 


learned District Judge's opinion is that Janki 
not being the heir of Manni Lel was a. 
trespasser in possession and his possession 
having continued for more than twelve years 
the title in the plaintiff was extinguished 
and a new title by prescription accrued in 
favour of Janki and, therefore; the plaintiff. 
was not entitled to the reliefs for which he 
brought. the present suit. The suit. wag 
accordingly dismissed, | 
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In -my judgment the learned District 
Judge has failed to appreciate the true scope 
of the prescriptive title „in . favour 
of Janki.. Admittedly Janki 
into. possession of Manni. Lal's estate 
which the latter had -inthe grove in suit 
and Janki's. adverse possession could have 


the effect of creating the same title in him 
as Manni Lal had in the property in suit. Ib 


isnot claimed. that Janki came into the 


possession of the property in suit on the 
assertion of a title higher than that of Manni: 


Lal. Janki being a trespasser, obviously no 
presumption of any sori can be made in his 
favour. In the absence of any proof or 
_even suggestion to the effect that Janki 


when.entering into the possession of this. 


property. claimed title in conflict with the 
proprietary title of the owner of the estate, 


it cannot be presumed that he claimed any. 
_title higher than the title which gave him. 


the right of possession as was the right of 


the original grantee, Manni Lal. Nor do the: 


frequent alienations made by the defendants 
lead to any conclusion other than this, that 
_one ofthe conditions of the grant was broken, 


and further that the - plaintiff for his right. 


of re-entry cannot now rely on the breach of 


that condition evidenced by an alienation. 


more than twelve years old. It is not argued 
that there is any alienation so old 
. as: that. In Radhamoni Debi v. Collec- 
tor of Khulna (1) their Lordships of. the 


-Judicial Oommittee defined the scope of- 


adverse possession. They said: 


“Ib is necessary to remember that the... 


onus is onthe appellant, and that what she 


has to- make out is possession adverse to, 


the competitor ..... . But the pos- 
session required must be adequate in con- 
tinuity, in publicity, and in extent to 
show that it is possession. adverse to the 
competitor.” 

I had occasion to refer to this decision 


of their Lordships of the Judicial Oom- 


_ mittee in Mahabir Singh v. Chitta Singh (2). 


Who is the competitor in the present case? 


` The estate of Ajudhia admittedly possessed 


. of the full proprietary title in the land in: 
Adverse possession on. the part of. 


suit. 

Janki has not béen of sucha nature aa to 

oust that title. 

Judge's opinion is expressed in the follow- 
ing passage: f : 

_ “Under the terms of the agreement, the 

estate had the right to: take possession over 
(1) 27 O. 943; 27 I. A. 136; 4 O.W. N.597; 2 Bom 

L. R. 592; 7 Sar. P. O. J. .714 (P. O.). ' 

; (2y 121 Ind. Gas, 84; 6-0. W., N: 908; A; I R:1930 

* Oudh 46; Ind. Rul, (1930) Oudh 36. = ee 
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came. 


The learned District- 
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the land and the grove on. the death of 
Manni Lal. It, however, did not choose 
to exercise that right. So Janki who was 
in possession without any-right since 1911 
till his death in possession adverse to the 
plaintiff.” | 2 : 
It is true that the estate could have taken. . 
possession on the death of Manni Lal but 
if it did not and scquiesced in Janki's 
possession as a trespasser, on the reasoning 
stated above, Janki acquired by right of 
prescription the sams- title in the estate 
as Manni Lal had and no more. It- is-not 
disputed that Janki or his successors’ act 
of alienating any portion of. the property 


‘in suit within the last twelve years and 


also their act'of making use ofthe subject- 
matter ofthe grant contrary tothe terms of 
it-has given a right of re-entry tothe land- 
lord. 

I accordingly allow this appeal, set 


aside the decrees af the. Courts below 


and decree the plaintifi’s suit with- costs: 
in all the Courts. ; 
A. Appeal allowed. 


OUDH CHIEF COURT, 
Szconp Orvin APPEAL No. 412 or 1928, 
_ April 19, 1929. 
Present:—Mr. Justice Hasan. 
.. LAL BHAN PARTAB SINGH AND. . 
OTHERS—PLAINTIFF8S—APPBLLANTS 
: Versus . 
RAJAB AND ofHERS—DEFENDANTS— 
< RESPONDENTS. . 
Limitation Act (IX of 1908), s. 5—Refusal of Ap- 
pellate Court.te grant. extension’ of time—Power. of 
High Court in second appeal to grant time—Civil Pro- 
cedure Codé (Act V ef 1908), s. 100. ` 
“Where the. reasons adduced by the Appellate Oourt 
for not granting. extension oftime for preferring an: , 
appeal, under s.5 of: the Limitation Act: are” not: 
valid, the High Oourt caninterfere in second aps 
pealand direct the lower Court to admit the appeal.. 


Appeal against an order of the Sub-Judge;. 
Partabgarh dated the-Zlst August.1928, - 

Mr. K. P. Misra for Mr. H. N. Misra, for 
the Appellants. | . 

Mr. Hyder Husein, fcr the Respondents: 

JUDGMENT.—The plaintiff is. the 
appellant’ before me -and so he was-in- the 
Court below, but his appeal in that Court. 
was dismissed on the preliminary. ground, 
that it was barred by limitation. Apart. 


| from the circumstances in which the ‘cepie,: . 


of.the judgment and the decree of the 


‘Court, of first instance were filed. in thg 


“ander 


|| 
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Appellate Court two days after ‘the expiry 


of the period of limitation, though the 


memorandum of appeal without those copies 
was filed in time, I think this is a fit case in 
which an extension of time under s. 5 of the 
Indian Limitation Act should have been 
granted to,the , appellant. To obtain such 
‘an extension the appellant made an applica- 
tion to the lower Appellate Court but that 
Court refused to grant the rextension pray- 
ed for. Iam not satisfied that the reasons 
for refusal arevalid. Inmy opinion this 
was a fit case for an order of extension and 
Iaccordingly make the requisite order. 

The result’ is that the appeal is allowed, 
the decree under appeal is set aside and 
the case is sent back to the lower Appellate 
Court to be decided. according to law under 
O. XLI, r. 23, of the Code of Civil Pro- 
cedure. ` 

. The parties will bear theirown costs in 
this Court. Other costs will abide the 
result. ` l 

À. Appeal allowed. 


. 


OUDH CHIEF COURT. 
CIVIL MISOELLANEOUS APPLIOATION No, 538 
fo, oF 1929. f 
BEOOND CIVIL APPBAL No. 252 oF 1929. 
E October 30, 1929. 
Present: —Bir Louis Stuart, Kr., Chiet Judge 
~ and Mr. Justice Hasan. _ 
. OHHOTEY LAL—PLAINTIFF—ÅPPELLANT 
PAN _ Yêersus : 
' Musammat DEVI BRIJ RANI—Dzvenpant 
aa. incr. Te RESPONDENT.. 2 >- ji 
“Limitation Act 


sion, of.time--Mistake of Counsel, “when : . sufficient. 


cause ~Due care and attention, necessity of. -~ -< > 
“ Where a-client.bona fide aceeptsthe advice.of the 
‘Oounsel asto the -proper procedure and, misled by 
that| advice, -fails to file the appeal ‘within time, 
extension of time can be granted under 8.’ 5of the 
‘Limitation “Act, if 
advice was given with duecare and attention, but 
not otherwise. . i 
`” Kura Mal v. Ram Nath (1) and Anjora Kunwar v. 
Babu (2), dissented from. - č 
. In-re, Coles and Ravenshear 
Nawab Mirza Muhammad Bakar Ali Khan- v. 
Muhammad Bakar (4), followed. : 
: Mr. B. B: Chandra for the Appellant. 
Messrs. Moti Lal Saxena and Suraj Sahai, 
for the Respondent. = í f 
”: JUDGMENT.—This is an application 
the provisions of B. 5 of the 
Limitation Act for the admission of an 
„appeal, which on the. face of it is time- 
“patred and which was dismissed according- 


(3); referred to. ` 


OBHOTRY LAL 9, PEYI BRIJ RANI. 


(IX of 1908),s. 5—Appeal—Ezten-. 


the Court is -satisfied that the. 


v 
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ly on.the-llth September, 1929. The cause ` 


alleged by the appellant for. the admission 
of this appeal is that he was. misled by the 
advice of his Counsel as tothe date when 


the appeal should be filed, and that, for. . 
this reason alone, his appeal should be’ 
admitted, although it is beyond time. He .. 


has quoted in support of his plea two 


decisions of the Allahabad High Oourt: .. 
one Kura Mal v. Ram Nath (1) and the’. 


other Anjora Kunwar v. Babu (2). :The’ 
learned Judges composing the Bench, which 
decided the first appeal, the decision in 
which was followed in the second appeal, ” 
were of opinion that, where a client bona 
fide accepts the advice of Counsel as to the 
proper procedure to.adopt in the course of 
litigation, and, misled by that advice, fails 
to file an appeal within time, he is entitled 
to the benefitof s. 5 of the Limitation 
Act ; in other words, he has sufficient cause 
for not preferring the appeal within such 
time. This view is opposed to the view of. 
the English Courts. In In re Coles and. 
Revenshear (3) the Oourt of Appeal unani-. 
mously decided that when, through a 


mistake of. Counsel an appeal was not. -- 


brought until after the expiration of the 
time thereby allowed for appeal the appeal 


$ 


y 


should not be admitted. It is, however, to. l 


be noted that the Master of the Rolls (Ool~ 
lins, M. R.) ‘and Cozens-Hardy, L. J., stated 
that if the case had been free from author-; 
ity, and if they had been at liberty to follow 


their own judgments they would have allow=: _ 


ed the time to be extended. Farwell, J., 
stated that in his judgment he considered 
that, even if there had been no authority,- 
he would have refused to have allowed the- 
time to be extended for such areason. The. 
fact, however, remains that two out of these 


three learned Judges did not approve the: . 


principle which underlay the authority of: 
previous cases. This fact is in favour of 
the application. But it would appear to us 
that the matter should not be decided on 
the broad lines laid down in the Allahabad 
decisions, We do not consider that the 


„extension should be granted merely because 


a client bona fide accepts the advice of the 
Counsel as to the proper procedure to. 


‘adopt, and misled by that advice fails. to 


file the appeal within time. The view which 
we take is the view which was adopted by. 
a Bench of the late Judicial Commissioner's” 
Court in Nawab Mirza Muhammad Bakar 


: (1) 28 A. 414; A, W. N. (1906)67: 3 A.L, J. 218.: 
(2) 29 A. 638: A.W. N, (1907) 219; 4 A. L. J:515.. °° 
(3) (1907) 5. B. 1; 76 L. J. K. B.27; 25 L.-T, 759; 
p sk NG Sep a E ee) w ga Dae? 


23T. L. R3 
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Khan v. Muhammad Bakar (4). Ohamier, J., 
O., said at page 294:*— ` 

“An affidavit has been filed by the learn- 
ed Advocate for the appéllant which shows 
that his client filed the appeal in the Court 
of the District Judge of Sitapur, acting on 
the advice of Mr. Muhammad Nasim, an 
Advocate, who enjoys a large practice in the 
Courts in this province. The fact that the 
appeal was filed on this advice is not dis- 
puted, and if we were to adopt the rule of 
the Allahabad High Court in the case of 
Kura Mal v. Ram Nath (1), we might hold 
at once that sufficient cause has been made 
out by the defendant for not presenting this 
appeal within time, forit is not suggested 
that the defendant did not act bona fide 


on the advice given to him by his Advo- 


cate. But except possibly in one case this 
Oourt has never held that it is sufficient for 
the client to show that hə acted on the 
advice of Oounsel. It has, I believe, except 
in the case to which I have just referred, 
always held that the Court must be satisfied 
that the advice was given with due care 
and attention, and the Bench followed the 
previous practice of the Court.” 
This is the view which we take. When 


it is established in the first place that a- 


Counsel has given advice with due care 
and attention.but has nevertheless arrived 
at a mistaken conclusion, and that the 
appellant, misled by that advice, has in 


good faith filed an appeal beyond limita-. 
tion then, when compliance has been made | 


with all these conditions, a Court is justifi- 
ed in admitting an appeal filed after limita- 
tion, but not otherwise. 


This being the view which we take of the 
law, it now remains to be seen whether these 
conditions have been complied with in this 
particular cese. We are of opinion that 
they have been complied with in this parti- 
cular case. We find that there was a place 
for difference of opinion, as to whether the 
filing of an application for review did not 
extend the time. Whether it did or did 
not extend the time, the advice given by 
the Counsel cannot be said not to have 
been given with due care and attention, 
and the litigant acted bona fide. We, there- 
fore, give the appellant the concession pro- 
vided by s. 5 of the Limitation Act and 
permit the appeal to be filed. But in the 
circumstances of the case we consider that 
he should pay not only his own costs of 


this application but the costs of the other 


(4) 10.0.0. 291. - 
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side and we direct that he shall pay his own 
costs and the costs of the other side. After 
having permitted the appeal to be admitted 
we have examined the grounds of appeal. 
We direct that the appeal be laid before 
a Bench of this Court for orders as to admis- 
sion under O. XLI, r. 11 of the Code of 
Oivil Procedure. l Mee n 
A. | Application allowed. 





OUDEICHIEF COURT. 
ORIMINAL REFESENCE No. 46 oF 1929, 
4 October 3, 1929. 
Present:—Sir Louis Stuart, Kr., Ohief 


udge. 
EMPBROR—Apprioant 
BETSUS 
BAIJ NATH—Oowpriainant—Oprosite 
~ Parry, 

Criminal Procedure Code (Act V of 1898),.3. I45— 
Dispossession ‘withintwo months before the date of 
such order," meaning of—Period of two months, whe-' 
ther tobe calculated from date of preliminary order or 
date of complaint. 

The words ‘two months before the date of such 
order’ in the proviso to s. 145, Oriminal Procedure 
Code, mean two months fromthe date of the preli- 
minary order and not two months from the date of 
the complaint. 

Srinivasa Reddy v. Dasaratha Rama 
dissented from. 


Case reported by the District Magistrate, 
Partabgarh, under s, 438 of the Criminal 
Procedure Oode. 

Mr. Radha Krishna, for the Applicant, 

Mr. M. H. Kidwai, for the Opposite 
Party. ; 


JUDGMENT.—The question-which has 
been referred to this Court is this. Baijnath 
was on the facts dispossessed from posses- 
sion ofa house on tne 28th March, 1929, 
The. Sub-Divisional Magistrate passed his 
preliminary order under s. 145 (1), Oriminal 
Procedure Oode on the 10th of June, 1929. 
At that time Baijnath had been out of 
possession for more than two months. 
It is accordingly suggested by the Dis- 
trict Magistrate of Partabgarh, who has 
refarred the case, that the order restoring 
Baijnath to possession is not justified by 
law. The normal procedure is to declare 
in possession and to retain in possession 
the person who is in actual possession on 
the date of the preliminary order. But 
this rule is relaxed to the following extent. 
Where it is found that a man has been 
dispossessed within two months or less òf- 


Reddy.(1), 


. the date of the preliminary order, he is. 
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"treated, as though he were in possession 


on the date of the-preliminary order. But 


“the period-is two months and no more. 


The learned Counsel who appears against 
the reference relies upon a judgment of 
Mr, Justice Devadoss sitting singly report- 


. “ed. as Srinivasa Reddy. v. Dasaratha Rama 


‘Reddy (1), where the learned Judge decided 
thatthe . period of. two months should be 
taken from the date of the application 
made to the Magistrate and not from the 
date of the Magistrate's order. The learned 
Judgesays that:— 

“Though the words of the proviso are 
capable of the interpretation, that the dis- 
possession must be within two months of the 
preliminary’ order, yet the intent and 
object of the. section must be taken into 


. consideration before such an interpreta- 


tion is put upon it”. 
Will all due respect to the learned 
Judge I-am unable. to agree with him. 


Where the section says “two months” I- 


am: unable. to find, that the period: can be 
exténded; whatever.view may be ‘taken: of 


_ the intent-and: object: of; the. section. ` As- 
far as.I understand the provisions of.s..145.. 


aredirected in the’ first’. place to enable 


a’ Magistrate: to pass-orders as to retention . 
of possession-with. the object of preventing: 
a breach of the peace. These orders have - 


no effect.as.to title. The:law considers: that 


-jt is desirable in order to prevent-.2 breach: 


of the peace to retain- in possession the 


. person who is in possession whatever his 


“title may be, but a special exception is 
made in favour. of persons who have béen 
very recently dispossessed. 
tion may have been made on the view 
that person recently:ejected might en- 


‘-deavour to take forcible possession again. 


‘But whatever the reason may have been, 


- the-law lays down as the period, the period 
. of two months from the order. 


- meant to lay down a period of two months 


-from the complaint it should have said so. 
It does not say so. 


‘ease arises: of balancing the advantages 


of. a liberal interpretation against the. 


-` advantages of literal interpretation. Tomy 


M., 


g 


mind the words two months from the 


` date of the. order mean two months from 


the date of the order and not two months 
from .the-date.of the complaint. In these 
circumstances agreeing with the learned 
District Magistrate; Isetaside the order. 
Ax | Order set aside. 


i) 113Ind. Cas. 336; 52 M. 66; 28 L. W. 504; (1928) 
WEN. 794; 30 Or. L. J. 144; À. L'R. 1924 Mad. 198; 
56M, L. J. 33 re ptm 


eee 


( 
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This excep- . 


If the law © 


I cannot see that any. 
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‘OUDH: CHIEF COURT. 
ORIMINAL Revision: No. 96 oF 1929. 
October 3, 1929. 

Present:—Sir Louis Stuart, KT., 

Ohief Judge... 

Pandit LACHHMAN PRASAD JOSHI— 

| . APPLICANT =. ; 

versus f 
TMPEROR—GOPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 4 (m), 
485, 476, 478—U. P. Land Revenue Act (III of 1901), 
ss, 10, 48S—Mutation proceedings—Offence committed. 
before Revenue Officer—Power of officer to commit” ` 
offender to Sessions—Mutation proceedings, whether 
judicial proceedings—Refusal to commit to Sesstons— 
District Magistrate, power of, tointerfere in revision. 
Mutation proceedings are judicial proceedings 

within the meaning-of the Criminal Procedure Oode. 

- Nirman Singh v. Lal Rudra Partab Narain Singh 
(D), distinguished. Ki ; 

“A Revenue Officer conducting mutation proceed- 
ings on a disputed ‘suceession under the provisions: 
of 3.40 of the U. P. Land Revenue Act, 1901, acts 
as-a Revenue Court within the meaning. ofs. 48 of- 
the said Act and has power under s, 478, Oriminal 
Procedure Code, to commit to Sessions a person who, . 
has committed an offence before him in the course of” 
suoh proceedings. É 

A Civil or Revenue Court has jurisdiction to take- 
action under s. 478, Criminal Procedure Code, when. 
an offenceis committed’ before it in any proceedings, 
though when the offence is only brought to its notice 
the -Court has only jurisdiction when it is brought 
under its notice inthecourse of judicial proceed-- 
ings. n < 

Where a Revenue Officer passes no order under s. 
476, Criminal Procedure Code, either: making a com- 
plaint or refusing to make a complaint but merely 
refuses to commit a person to the Sessions under s. 
478, Criminal Procedure Code, the District Magis- 
trate has no jurisdiction, to revise. his order and 
commit the person to the Sessions. = 


Application for revision of an order: 
of the District Magistrate, Sitapur,dated the- 
llth September, 1929. 

Mr. E. F. Bahadurji,.for the Applicant. 

Mr. H. K. Ghose, Assistant Government 


. Advocate, for the Orown. 


‘ JUDGMENT.—The facts. are as fol- 
lows: —A lady called Barkatunnissa, taluq- 
darin of Ant Taluga, died at Lucknow on 
the 13th April, 1927. Six persons, Mahbub 
Ali and five others, applied jointly for- 
entry of names before the Revenue Oourt. 
Certain other persons opposed them. Evén- 
tually, Mr. Narsingh Narain Rao, Assistant 
Collector, First Olass, Sitapur, recorded 
the names of Abadi Begam, Khalil Khan 
and Fida Alias entitled to engage for the’ 
revenue of the Ant Taluqa, In the course: 
of the proceedings before him an alleged 
Will was produced. Mr. Narsingh Narain 
Rao considering that this Willwas forged 
and that a criminal offence had been com- 
mitted before him, and considering: the 
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ing a complaint or] refusing to make a Appeal against a decree of the Subordi- 


If he had passed such an order 
an appéal. would ` have lain under 8. 
476-B. He refused to commit Pandit 
Lachhman Prasad Joshi. In what capacity 

` did he pass that order, He passed that 
order? in my opinion, as a Revenue Court, 
although for the purpose of his enquiry 
he was exercising the powers of the Magis- 

_ trate. Nevertheless he was not 8 Criminal 
Court but:a Revenue Court exercising the 
powers of a Magistrate. The Code permits 
no-appeal against an order under s. 478. 
The powers of the District Magistrate 
under 8. 435 and the following sections 
are confined to interference with Orimi- 
nal Courts subordinate to himself. As I 
understand the casé Mr. Narsingh Narain 

” Bao did not pass this order as a Criminal 

. Court but as a Revenue Court and as Mr, 
Narsingh Narain Rao was a Revenue Court, 
the District Magistrate, had no jurisdic- 
tion to revise his order. In.these circum- 

‘stances I consider that the application of 

' ` Pandit Lachhman Prasad Joshi must 
succeed. I allow application No. 96 and 
quash the commitment of Pandit Lachh- 

“man Prasad Joshi.. 


_complaint. 


A Commitment quashed. 


a 


OUDH CHIEF COURT. 
Srdonp CIVIL Apezat No. 90 oF 1929, 
: “November 12, 1929. 
Present:—Mr. Justice Srivastava. 
! MINDAI—DzFenpaNT—APPELLANT 
Versus 
SAJID ALI—PLAINTIFF AND ANOTHER 
: - . — DEFENDAN T8—RESPONDENTS- - 
..-Oudh Rent-Act (XXII of 1886), ss. 20, 108 (10)— 
Suit by tenant for possession against rival tenant an 


_landlord—J' urisdiction of Civil Court—Relinquishment, 


of tenancy by private arrangement, validity of. : 
A suit by a tenant for recovery of, possession 
| against 4 rival tenant “to which the landlord is also 
a party iscognisable by the Civil Court and not by 
the Revenue Court. ee x 
Kalap Nath v. Mata Din (1), and Gaya Din Singh 
v. Chauharja Pande (2), distinguished, i 
Gayadin v. Lodhi (3), referred to. ; : 
_ Whereasuit is partly cognizable by the Civil 
Court and partly by the Revenue Court, the Civil 
Gourt must decide the whole case. . s 
"The provisions of s. 20 of the Oudh Rent Act in 
respect of the relinquishment of land by a. tenant 
are not exhaustive and it is possible for a 
tenant to make a valid relinquishment under a 
private arrangement ` between himself and the 
landlord. Butin order that any such relinquishment 
‘by means of an amicable ‘arrangement. between the 
tenant and landlord may. be. valid, it is necessary 
that the tenant must make actual surrender of 
possession in favour of the landlord. à j 


fondant No. 1 on the 26th 


‘joined as 


nate Judge, Hardoi, dated the 4th Decem- 
ber, 1928, reversing that of the Mungif, 
Shahabad, dated the 29th May, 1928. - 
Messrs. K. P. Srivastava and L. S, Misra, 
for the Appellant. i 
j Mr. Kedar Nath Tandon, for the Respon- 
ent, - 7 
JUDGMENT.—This is an appeal by 
the defendant against the judgment and 
decree dated the 4th of December, 1928, 
passed by the Subordinate Judge of Hardoi 


‘Betting aside the decision dated the 29th 


of May, 1928, passed by the Munsif of 


Shahabad. 
The appeal arises out of asuit for posses- 


‘sion’ in respect of a plot No. 512. The 


plaintiff brought a suit on the allegation 
that his father. Nasir Ali was a tenant of 
the plot in suit along with other plots under 
a patta, Ex. 1 dated the 23rd of June, 1919, 
that on his father’s death he succeeded to 
the tenancy holding and was wrongly dis- 
possessed of the plot in dispute by the de- 
of June, 1926. 
The defendant denied the plaintifi’s allega- 
tions and pleaded that he had lawfully 
entered into possession of the plot in dis- . 
pute under a patta dated the 10th of Jan- 
nary, 1925, executed in his favour by the 
landlord who had obtained a relinquish- 
ment of the said plot from the plaintiff. 
The landlord, though not originally im- 
pleaded as a defendant, was subsequently 
a party defendant. It appears 
that the defendant No. 1 in his oral plead- 
ings also raised the plea about the suit 
not being maintainable in the Civil Court. 
: The learned Munsif decided the question . 
of jurisdiction against the defendant but 
decided the other points in his favour. He 
was of opinion that the plaintif was no 


‘longer a tenant of the plot in suit and that 


the defendant No. 1 was lawfully in posses- 


. gion as a tenant of the landlord, defendant 


‘No.2. On these grounds he dismissed the 
plaintiff's suit. On appeal the learned 
Subordinate Judge has disagreed with the 
decision of the trial Court and held that ' 


-there had been no valid relinquishment of 


the plot in suit by the plaintiff and that 
the landlord was not, therefore, competent to 
let it out to the defendant. He accordingly . 
reversed the decision of the trial Court and 
decreed the plaintiff's claim. 


The learned Counsel for the defendant- 


' appellant has pressed two contentions in 


support of the appeal. The first conten- 
tion relates to jurisdiction, His argu- 
ment is that the evidence shows that the 
disposseesion of the plaintiff was by the 


aga MH, 


a 
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casé “triable exclusively by the Court of 
Session completed ‘an enquiry and com- 
mitted certain persons to take ‘their trial 
before the Sessions Court. He proceeded 


-under s. 478, Criminal Procedure Oode. 


His attention was drawn to the commission 


- of the offence by a complaint made by the 


Policé Authorities before him in the course 


of his enquiry.” Asa result he committed 
‘to Sessions Rani Abadi Begam and nine 
‘others but refused to commit to Sessions 
‘Pandit Lachhman Prasad Joshi. After he 
‘had refused to commit Pandit Lachhman 


Prasad Joshi to Sessions, the District 
Magistrate of Sitapur purporting to act 


under the provisions of s. 437 of the Orimi- ` 
‘nal Procedure Code committed Pandit 


Lachhman Prasad Joshi to Sessions on the 


‘same charge. 


‘Ihave’ before me two applications—the 


first is by Rani Abadi Begam and three 


other persons who were committed to Ses- 
sions by Mr. Narsingh Narain Rao and the 
second is by Pandit Lachhman Prasad 
Joshi. The first application was argued by 


‘Dr. Kichlu and the second by Mr. Baha- 


durji. Dr. Kichlu took the objection that 


‘the offence, if any, had not been committed 
‘before a Revenue Court in’ the course of 


judicial proceedings, and that thus Mr. 
Narsingh Narain Rao had no jurisdiction 
unders, 478. Dr. Kichlu suggested that 


“Mr. Narsingh Narain Rao was not at the 


time presiding over a Revenue Court. I 
‘do not accept that contention. Mr. Nar- 
Singh Narain Rao was concerned with pro- 
seedings in mutation, that is to say, it was 
‘his duty to record the names of some 
persons or others on a disputed succession 
under the provisions of 8.40, Local Act III 
of 1901. He was thus acting as a Court of 
Record and was a Revenue Court within 
the meaning of s. 48, Local Act III of 1901. 
The proceedings in mutation were certainly 
proceedings within the meaning of s. 476, 
Criminal Procedure Oode. I am not dis- 
posed to consider that such an officer would 


‘have no jurisdiction under the provisions 
01 s. 478, if he were conducting proceedings ` 


other than judicial proceedings when the 
alleged offence was committed -before him. 
I base my view upon the wording of s. 478 
which is as follows:— 

“When any such offence is committed 
before any Oivil or Revenue Oourt, or 
brought under the notice of any Civil or 
Revenue Court in the course of judicial 
proceedings......... 2 

The construction I place upon these 
words is that a. Revenue Court has jurisdic: 


` LAGHEMAN. PRASADIW]-EMPEROR, 


Joshi is, 


to’ Sessions. 
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tion when the offence is committed before 
it in any proceedings. When the offence 
is brought to its notice the Court has only 
jurisdiction when it is brought under its 
notice in the course of judicial proceedings. 
The argument of Dr. Kichlu would require 
the section to have been drafted as- fol- 
lows:— TA i : 

“When any such offence is committed 
before or brought under the-notice of.any 
Oivil or Revenue Court in the course of 
judicial proceedings.” NANA Ee 

But apart from this, mutation proceedings 
are judicial proceedings within the mean- 
ing of the Criminal Procedure Oode.! Ordin=. 
arily speaking, mutation proceedings are 
not judicial proceedings. Their Lordships 
of the Judicial Committee have laid down 
in Nirman Singh v. Lal Rudra Partab 
‘Narain Singh . (1), “that proceedings . 
for the mutation of names are not 
judicial proceedings, in which the 
title to and the proprietary rights: in 
immoveable property are determined. 
They are much more in ‘the nature 
of fiscal inquiries instituted in the interest 
of the State for the purpose of ascertain- 
ing which of the several claimants for the 
occupation of certain denominations of 
immoveable property may be put into 
occupation of it with the greater confidence 
that the revenue for it~will be paid,” 

But the judicial proceedings contemplated- 
under 8,478 are judicial proceedings within 
the meaning of the Oode of Orimizial Pro- 
cedure, as here the words have a special 
meaning. Section 4 (m) defines -judicial 
proceedings to “include any proceeding in 
the course of which evidence is or may be 
legally taken on oath.” - 

In mutation proceedings evidence may 


-be legally: taken on oath and evidencé is 


usually taken on oath, In this particular 
case evidence-was taken on oath. I: thus 
find that-there ‘was no bar to Mr. ‘Narsingh 
Narain Rao proceeding under's..478 and 
refuse to quash the commitment of Rani 
Abadi Begam and the other persons who 


-Jave applied with her. I dismiss’ ‘their 


application. 

The- case of Pandit Lachhman -Prasad 
however, differént. Mr. Nar- 
singh Rao..refused to commit -him 
-Mr. Narsingh Narain ‘Rao 
passed no order under 8. 476 either .mak- 


(1) 98 Ind. Cas. 1012; 3 O, W.'N. 623; A. I-R.1926 
P. O. 100; (1926) M. W. N. 716; 48'A. 599; 440.1,, 
J. 330; 28 Bom. L. R. 1409; 51 Mf. L. 3.836; 290-0, 
316; 25 L. W. 1; 531. A. 220;-25° A, L J, 2538-30, 
L. T. 81; 1 Luck. 389 (P. 0.) a Nn 
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landlord and not by ‘the defendant-appel- 


lant and that, therefore, it must be. held ` 


that the suit was one cognizable by the 
Revenue Oourt and that the. jurisdiction 
of the Civil Court was excluded by the pro- 
visions of s. 108, cl. (10) of the Rent Act. 1 
find myself unable to accept the contention. 
It is common ground between the parties, 
and the provisions of s. 108, cl. (10) also are 
quite clear on the point, that a suit by a 
tenant against a landlord for recovery ‘of 
possession of land from which he has been 
illegally ejected by the landlord is exclusive- 
ly cognizable by the Revenue Court, It is 
also admitted by the learned Oounsel for the 
. defendant-appellant that if a tenant is dis- 
possessed by another tenant and a suit is 
brought against the said tenant, then such 
& suit between the two rival tenants is cog- 
nizable by the Civil Court and not by the 
Revenue Oourt. In the present suit as I 
have’ stated before the landlord was subse- 
quently joined as a party defendant, So 
the suit as it stands now is a suit by a 
tenant against ‘his landlord and a rival ten- 
ant jointly. Ifthe suit had been against 
the landlord alone it would have been cog- 
nizable by the Revenue QOourt. Similarly 
if it had been against the tenant alone it is 
not denied that it would have been cogniz- 
able by the Civil Court alone. The ques- 
tion is ifthe suit has been instituted 
jointly against the landlord and tenant 
- whether cognizance of such a suit lies with 
.the Civil Court or with the Revenue Court, 
It is well-settled that where a suit is partly 
cognizable by the Civil Court and parily 
by the Revenue Court, the Oivil Court 
must decide the whole case. Applying this 
‘principle to the present case it will follow 
- that the present suit against the landlord 
and the tenant jointly is not cognizable by 
the Revenues Court. The matter may be 
looked at from another standpoint. The 
exclusive jurisdiction of the Revenue 
Courts is limited to suits brought by a 
tenant on the ground of his being illegal- 
- ly ejected by his landlord. In the present 
suit the plaintiff came into Court on the 
allegation that he had been dispossessed 
-by the rival tenant, defendant No. 1; so on 


‘the allegations made in the plaint the case 


is excluded from the operation of s. 108, 
el. (10) of the Oudh Rent Act. The learn- 


ed Counsel for the defendant-appellant has 


` relied on Kalap Nath v. Mata Din (1), Gaya 
Din Singh v. Chauharja Pande (2) and 
(1) 28 Ind. Oas. 859; 18 O. O. 48. 


8 
(2) 73 Ind. Oas. 238; 100, L, J, 178;9 0. & ALAR. 
87; A. I R. 1924 Oudh 14, . i 
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GayaiDiniv. Lodhi.(3). The first “of these 
cases Kalap Nath v. Mata Din (1)is a case 
in which the contest lay between two rival 
tenants. The landlord was not.a party to 
this suit. It was held that 6.108, cl. (10) 
did not apply. - The case of Gayadin Singh, 
v. Chauharia Pande (2) is alsoa case of 
the same nature in which the dispute was 
between two tenants and the zemindar had 
not been impleaded. The learned Counsel 
has relied- upon an observation in this 
judgment to the effect that if it were a case 
iù which the plaintiff :by impleading the ze- 
mindar might have filed a suit in the Re- 
venue Oourt, the learned Judge would 
have taken a different view of the question 
of jurisdiction. This observation is a pure 
obiter and I cannot attach any value to ‘it. 
The . statement of the facts of these two 
cases given by me above is sufficieut to 
show that both of them are quite distin- 
guishable from the present case, Lastly, in 


‘Gaya Din v. Lodhi (3) a tenant had brought 


a suit for recovery of possession against a 
rival tenant in which the landlord also had 
been impleaded. It was observed in this 
case that “if some body else besides the 


-landlord has illgally taken possession of 


the landiord was impleaded cannot, in our 
opinion, convert this suit into a suit of the 
class contemplated by the Legislature to 
be one cognizable by the Revenue Court 
under s. 108, el. (10).” 

The remarks quoted above by me seem to 
negative rather than,support the contention 
of the defendant-appellant. In my opinion 
none of the cases cited by the defendant- 
appellant help him and this plea of juris- 
diction must fail. 

The next contention is that the provisions 
of s, 20 of the Oudh Rent Act in respect of 
the relinquishment of land by a. tenant 
are not exhaustive and that it is possible 
for a tenant fo make a valid relinquish- 
ment under a private arrangement between 
himself and the landlord. In my- opinion 
the contention is quite correct so far as it 
goes, but in order that any such rélinquish- 
ment by means of an amicable arrangement 
between the tenant and landlord-may be 
valid, it is necessary that the tenant must 
make actual surrender of possession in 
favour of the landlord. The lower Appel-. 
late Court-has found that the plaintiff did 
not relinquish the plot in suit in January, 

. (3) 100 Ind. Cas. 199; 4 O; W. N., 109: A. I R, 1997 
Oudh 108; 2 Luck, 137; L. R. 8 A.(0,) 145 Rev. - 
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1925, when the ländlord gave the patta- to 
defendant No. 1. -This finding`is not 
enough to dispose of the matter. The patia 
dated the 10th of January, 1925, shows that 
it.was to take effect from 1333 Fasli. -The 
patta -could be valid if the plaintiff did 
actually relinquish his possession of the 
plot in suit by ‘the commencement of the 
Fasli year 1333: I do not consider it ne- 
cessary to remand the case for a finding as 
regards the possession, in 1333- Fasli as the 
parties have given all the evidence which 
they wanted to give and it is possible for 
me’ to arrive at-a finding on the evidence 
on the record, Obviously it was for the de- 
fendant in order to make out a valid sur- 
rénder to establish that the plaintiff had 
given over possession at the latest by the 
commencement of 1333 Fasli when the patta 
in his favour took effect. The learned 
Counsel forthe defendant-appellant relied 
upon -the statement of Maqbool Hasan and 


Bhima, the two sub-tenants of the plaintiff ` 


who. were in possession of the plots in suit. I 
have looked into the evidence of both these 
witnesses. It does not support- the defend- 
ant. _Maqbool Hasan definitely states that 
he remained in possession of the plotin 
suit during the year 1333Fasli Bhima though 
he began by saying that he had cultivated 
the-plot in 1333 Fasli yet in crogs-examina- 
tion he said that-he had shared the produce 
with defendant No. 1.” ‘This is inconsistent 
with the case of either party. I must, 
therefore, hold that the defendant has failed 
to prove that the plaintiff had made -actual 
surrender of possession, in 1333 Fasli. The 
- result, therefore, is that the lease set up by 

the defendant-appellant must be held to be 
invalid. ; 

-The appeal, therefore, fails and is dis- 
missed with costs. a 

A. Appeal dismissed, 


—_— 


OUUH CHIEF COURT. 
APPLICATION No, 4 oF 1929, 
November 8, 1929. 

Present :—Sir Louis Stuart, KT., 

Ohief Judge and Mr. Justice Raza. 
' Pandit HAR KISHORE—Apptricant 
: versus 
MASUM ALI KHAN AND OTBERS 
i —OPPOSITE PARIY aa 
Provincial Insolvency Act(V of 1920), ss. 35, 48— 
Oudh-Civil Rules, r. 277 (89)—Order of adjudication 
—Failure of insolvent to deposit, costs of publication 
Annulmént of adjudication, legality” of—Procedure 


for recovery ‘of cosis. 


HAR KISHORE v, WABUM ALI KHAN, 
Under the Provincial Insolvency Act the, Court” ` 
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has no jurisdiction to annul an order of adjudication 
on the ground that the insolvent has failed to 
deposit the costs required for publishing the order 
in the Gazette. Under r: 277 of the Oudh- Civil Rules 
the Court should recover such costs from the in-, 
solvent’s property ifsuch property is sufficient for. 


. the purpose or remit the costs if the property is 


insufficient. 

Application for revision ofanerder ofthe 
Second Additional District Judge, Lucknow 
at Unao, dated the ist September, 1928. 

Messrs. A. R. Sen and G. P. Bajpai, for 
the Applicant. . 

Mr. Khaliq-uz-zaman, for the Opposite 
Party. 

JUDGMENT.—The facts are as fol- 
lows:—Masum Ali was adjudicated an in-' 
solvent by the learned Additional District 
Judge of Lucknow at Unao under the pro- 
visions of s, 27, Act V of 1820, on the 20th 
January, 1928. Under the provisions: of 
8.30 of the same Act a notice of the order 
of adjudication had to be published in the 
local Gazette, : Under the Rules framed by . 
this Court under that Act it was for Masum 
-Ali ordinarily to deposit the costs:of publi- 
cation. As he did not deposit the costs the 
learned Additional District Judge annulled 
the order of adjudication on the lst: of 
September, 1928. One of the creditors has 
‘applied in revision against the annulment 
on the ground that the Court had no jurisdic- 
tion to annul the order forthat reason. | 
This objection must prevail. An order of © 
adjudication once made can only be an- 
nulled under the provisions of s. 35 ors. 
43, Act V of 1920, Neither section pro- 
vides for annulment on failure to deposit 
the costs of publication. Rule 277 (39) of 
our Rules gives a Court power either to - 
-recover the costs from the insolvent’s pro- | 
party, if the property issufficient for the 
purpose, or to remit the costs, if the pro- 
perty is insufficient, and the Court below 
should have followed the rule, and should 
not have annulled the order of ‘adjudication . 


. as ithad no authority todo sò. In these 


circumstances we set aside-the order of an- 
nulment which we consider not to have 
existed and the Receiver will continue to 
perform all such functions asfunctions with 
which he was originally invested from the 
lst September, 1928, onwards. ‘Costs on 
parties. 
as Application allowed. 
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<" SIND JUDICIAL GOMMIS- 
SIONER’S COURT. - 

Ozietnat Orvin Sorr No: 202 oF 1928. | 

January 17, 1930. T 

_ Present.:—Mr. Aston, A, J.C. -` 

. SUFAN AND: OTAERS— PLAINTIFFS 

~- , versus oh Ee 

„KHEM OHAND AND ANGOTHER—DRFENDANTS, 

- - Sind Incumbered Estates Act (XX of 1896), ss: 35, 38, 

89-—Limitation Act }(IX.of 1908), Sch. I; Art. Lk— 

Claim preferred before Manager—I- nvestigation—Party 

aggrieved by his decision, whether can file suit—Period 

of limitation—Manager, whether officer of Government 
—Inquiry by: him, whether judicial proceedings.’ - K 

The Manager of Sind Incumbered Estates is an 

officer of Govèrnment. and any suit to. Tevive his 


‘decision inan investigation conducted by him with 


SYA 


‘reference toa claim preferred under the Sind Incum-- 


‘bered Estates Act would-begoverned by Art. 14 of 
Bch. I of the Limitation Act. 5 


. Section 38, ofthe Sind Incumbered Estates- Act 5 


“does not bar a suit against’ the Manager in his 
official capacity but nosuit lies by.4 party aggriev- 
ed bya Manager's. order with .regard to: a‘claim 
preferred before him, the investigation ‚whereof by 
him is a judicial proceeding, ` . ; - 

Mr; Hiranand B. Shahani, for the Plaint- 
tiffs. 


< Mr. Kodumal Lekhraj, for the Defend- "powers possessed : by a Collector. under the . 


ants. ; : - 

i JUDGMENT,—By consent issues Nos. 
4, 6, 10 and ll are being tried as preliminary 
issues. They are as follows: oy, ne 

- ; -4:Is the suit within time (covers para. ‘4 
- (a) of the written statement). ` | 

`; 6. Are the plaintiffs barred from bringing 
` the present suit for reasons. given in para. 5. 


- D H y ? 


of the written statement. 


-..10,--Are. the: plaintiffs estopped from. 


disputing or challenging the rights of 


defendant No. 1 to the said four annas. 


shares in the said survey numbers for reasons 
Siven in paras. 4 (a), (b), (c), (d) and (e) and 
para. 8 of the written statement? . . <.. 
11. Has any cause of action accrued to the 
plaintiffs against the defendants or any of 
them? Sty S i 
. My finding on the issues is: o. 
_ Av Negative _ Me pee E 
.. 6, Affirmative, , 
_10, Negative. . 
11. Negative. - ec a rer ae 
With regard. to issue.No. 4, the period 
within which.a suit must.. be brought to set 
aside any act or order of an officer of 
Government in his official -capacity not 
` otherwise expressly provided for in the 
Indian Limitation Act is one year. See 
se E nee ana aki a 
Plaintiffs in th6ir plaint state that on 7th 
May, 19026, the Manager, . Sind-Encumbered 
Estates exercised. his.right. under. the-Sind 
“Encumbered: Estates. Act, XX of: 1896,.and 
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bya warraiit of distress recovered Re... 250 
‘from the plaintiffs and threatened to'recover 
‘further monies: and in para. 10 of. their 
plaint they state that the cause of action 
‘arose on 7th May, . ; o 


: > Plaintiff has filed this suit in. which he 


-: Beeks, inter alia, to recover - Rs. 250' but 


“the present: suit was not filed until the year 
“1928 and the plaintiff's first suit was not filed 


“until 21st July, 1927, more than a. year after : 
< the date of the order of the: Manager, Sind 


‘Enecumbered Estates. Under. .s. -36 - of 
the Sind Encumbered Estates- Act every 
“Manager appointed “under: the Act is a 
‘public servant within the meaning. of the 
- Indian Penal. Code and under 8. 36 every 
‘investigation conducted by: -the. Manager 


“with reference to any . claim’ preferred | . 


“before him under the Act is'a judicial .pro- 
ceeding. Í am of opinion that the Manager 
-of-the-Sind Encumbered Estates Act isan 
officer of Government within the meaning 


` -of-Art. 14 of the Indian Limitation .Act.:He 


has also power unders. 10 of the Sind ` 
-Encumbered “Estates. Act: to use’ all:the: 


-law-:for the time being in force. for’.the 
‘recovery of land revenue due to Government, 
‘including the power conferred : by s. 176-of 


- thé -Bombay -Land Revenue . Code, 1879. 


There can be no doubt, in my opinion,. that 
sone of the purposes'of. the. suit. is..to.‘set . 
_aside and'-to obtain consequential relief 
against the order of the Manager, Sind 
-Encumbered Estates; - issuing , distress 
warrant for the recovery of the..Rs, 250 
from the plaintiff and the main purpose. of 
the suit is te reverse the decision -of the 


“Manager in an- investigation . conducted by 
a claim preferred . ` ` 


him with reference to 


- ‘If contrary to my opinion expréssed with 
regard to issue No. 6.(post) that the present 
suit cannot lie, I am of opinion that under 
‘Art. 140f the Indian Limitation Act the . 


l Buit should have been-brought within: one 


year from-thedate of his order. — 5 
“ With regard to“ issue‘ No: 6; para: 5 of the 
written statement readė as follows: . , 
“5. It is further submitted that on the | 
plaintiffs’ application. the defendant No, 2 
held: a thorough. enquiry. regarding the 
rights of .defendant.No.1in.the suit land 
and decided that defendant No. 1 had a four 
annas share:in'the same. Against. the said 
order the plaintiffs preferred. an appeal to 
the Commissioner in Sind which:_ was 
rejected. The plaintiffs are, therefore, barred 
from filing. the present suit”.: ; 
ja Section: 38. of the: Sind: ._Eacumbered 


E 


< 870 
"Estates Act relates to the question of 
` personal liability of persons who act bona 

fide pursuant to the Act. This section does 

not-appear to meto bar suits against the 

Manager in his official capacity. At the same 

time, no express provision has been made 

reserving a right of suit to a party aggrieved 
by. the decision of the Manager in an 
enquiry of this nature. Investigations con- 
ducted by the Manager with reference to 
claims preferred under the Act are judicial 


proceedings. The dispute which the Manager ` 


investigated, related to an alleged purchase 
by defendant No.1 from Kamil son of 
Khairo the ancestor of the plaintiffs Nos. 9 
to 8 of a four annas share in Survey No. 76 
(old No. 28). It was in no sense a dispute 
relating to succession to immoveable 
property brought under the operation of the 
Act within the meaning of s. 39, Sind 
Encumbered Estates Act. The present suit 
in my opinion, cannot lie. 

With regard to issue No. 10, Survey No. 
76 (old No, 28) was: the original survey 
number and Survey. Nos. ‘66, 67, 72, 73, 74, 
75,77 and 78 were mohag numbers. On 24th 
April, 1903, Kamil, the father of plaintiffs 
Nos. 5,6,7 and 8 is alleged to have applied 
for mutation stating that he had sold a four 
annas share to defendant No. 1 in Survey 


- No. 2s. 

' On 12th April, 1914, Sufan, plaintiff No, 1, 
Shidi, the father of plaintiffs Nos. 2, 3 and 4, 
Mataro plaintiff No.9 are alleged to have 
made a statement Ex.7 before the special 
Mukhtiarkar, Karachi Taluka,- in which 
they admitted defendant No.1 Khemchand 
had a4 annas share -in Survey No. 28. See 
also Ex. 8 of the office order based on the 
same. ` i 


On 14th November, 1919, ‘plaintiff No.1 
his cousin and partner Shidi father of 
plaintiffs Nos.2,3 and 4, the above named 
‘Mataro and others are alleged to have made 
a joint application Ex. 12 to the Assistant 
‘Collector, Karachi for Nos. 77, 78, 69 and 75 
lying in the Mohag of 76. In the space in 
the details of shares defendant No. 1 was 
shown as having a 4 annas sharé. 


On 28th February, 1921, plaintiff No. 1 is 
. alleged to have applied that the names of 
< certain persons might be included in the 
records relating inter alia to Survey No. 72, 
the persons named included defendant No. 1 
who was shown as having a4 annas share, 
See Ex. 14. 
On the same date plaintiff No, 1 is alleged 
to have made a similar application with a 
fimilar statement as--regards. to share. of 
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defendant No. 1 with regard to Survey No. 
73. See. Ex. 15. ` ' 
On the same date heis alleged to have 
made a similar application and statement 
with regard to Survey No. 74. See. Ex. 13. 
On the 3rd November, 1927, plaintiff No. 1 
Sufan is alleged to have made a similar 
application and a similar statement as 


‘regards the share of defendant No. 1 with 


rogard to Survey Nos. 66 and 67. Vide 
x. 16. 4 SA MK. 

The order of the Assistant Collector 
sanctioning the application as regards 
Survey No.73 cannot.be traced. Orders of 


-the Assistant Collector as regards the other 
survey numbers have been putin and the 


name of defendant No.1 was entered as 
having a4 annas share. I am of. opinion 
that plaintifis Nos. 1 to 9 would be estopped 


from denying the facts alleged in the 


applications above referred to had their 


-identity been established with the persons | 


referred to in the various applications, but 
a mere certified copy without any evidence 


. of identification establishes that persons 


purporting to be the persons above-named 
made the application and that the Assistant 


-Collector was satisfied as to their identity. 


It is not as though evidence of identification 
would not be available- for defendant No.1 
himself is alleged to have made a joint 
application with plaintiff No. 1 and to have 
made an application corresponding to that 


‘of Kamil but the defence have relied on 


certified copies alone. 

With regard to issue No. 11, for the 
reasons which J have mentioned with 
regard to issues Nos. 4 and 6 plaintiffs have 


failed to satisfy me that any cause of action 


has accrued to them against the defendtnts 


` or any of them, i 


I dismiss the suit with costs. 
P. B, å, Suit dismissed, 


SIND JUDICIAL COMMIS» 
4 SIONER’S COURT. 
ORIMINAaL REVISION roar No. 1 oF 
go 1930 


February 10, 1930. 
_Present:—Mr. Percival, J.O., and 
Mr. Rupchand Bilaram, A. J. O. 
SHIDU-—APPLICANT 
versus 


EMPEROR- Opposite PARTI. 
Criminal Procedure Code (Act V of 1898), 5. 266, 
applicability: of, to.summary trial of warrant cases, T 
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The provisions of &. 256 of the Criminal Procedure 
Gode apply in warrant cases, evenif they are tried 
summarily, 

Application to revise the judgment, dated 
the 15th October, 1929, of the First Olass 
Magistrate, Karachi Taluka. . : 

Mr. Hassomal Gurbuxani, for the Appli- 
cant. 

Mr. C. M. Lobo, Public Prosecutor, for 
the Orown. 


JUDGMENT.—This isa revision ap- 
plication against the order ofthe First Olass 
Magistrate, Karachi Taluka, who convicted 
the applicant under s. 448, Indian Penal 
Code, and sentenced him to pay afine of 
. Rs. 40 or in default to suffer rigorous im- 
prisonment forone month. 

The applicant contends that he should 
“have been allowed to produce the defence 
witnesses. It appears that the case was 
heard on the 28th of September and the 
accused was informed that, as the trial 
would be summary, he should appear at the 
next hearing with his witnesses. However, 
on the next hearing, namely the 15th-of 
October, he did not appear with the witness- 
65; but some of thé prosecution witnesses 
were examined on that day, and the learn- 
ed Magistrate refused to postpone the hear- 
ing any further for the defence witnesses. 
He also, as the judgment shows, did not 
examine twoof the prosecution witnesses 
because they weré absent and were “ given 
up as the accused had no defence at hand.” . 

- The learned Pleader for the applicant. 
relies on 8. 256 of the Oriminal Procedure: 
Code which he contends applies even in the 
case of summary. trials if the case is a war- 
rantcase. The learned Public Prosecutor 
accepts this contention and I agree that the 


provisions of 8. 256 should have been follow-" 
edin this case, and the accused should, 


have been allotted further time to produce 
his evidence in accordance with the pro- 
visions of that section. I agree that the 
provisions of s. 256 apply in warrant cases 
even if they are tried summarily. 
this reason, the order of the learned First 
Class Magistrate is open to objection, and 
itis accordingly set aside. The fine, if 
paid, to be refunded. h 

I, however, do not see any reason why the 
case should not be remanded for a further 
hearing. | 

The case is accordingly remanded to the 
First Olass Magistrate to enable the accus-: 
ed to call his witnesses in accordance with 
the provisions of s. 256 of the Criminal Pro- 
cedure Code. It will also be open to the 
prosecution, if so disposed, to call the two 
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prosecution witnesses, Mahoried and Adam 
who were absent and given up because thb 
accused had no defence at hand. 

It may be observed that it seems to be a 
common opinion amongst Magistrates that, 
if cases are tried summarily, then 8. 256 of 
the Oriminal Procedure Oode does not ap- 
ply, even ifthe cases are warrant Cases. | I 
am, however, of opinion that s. 256 applies 
in such cases even if the proceedings are 
summary. f l 

After the above order was passed it was 
suggésted on behalf of the applicant that, as 
the case was decided as long ago as 15th 


` October, 1929, it would be preferable that 


the whole case should be tried de novo. We- 
are of opinion that this is the best plan, 
having regard to all the facts of the case, 
The case should, therefore, be heard de novo 
by the learned Magistrate from its com- 
meneement. 


P, B. A. Re-trial ordered, 


. SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND Civin AppeaL No. 25 or 1927. 
December 9, 1929. ; 
Present:—Mr, Rupchand Bilaram, A. J. 0, 
and Mr. Wild, A. J. O, a 
MAHOMED OCHUTAN—APPELLANT 
versus 
- REWOMAL—RESPONDENT. | 
Registration Act (XVI of 1908), s. 47—Specifie Re- 
lief Act (I of 1877), 8.42—Competition between re- 
gistered deeds—Priority—Registration relates back to 
execution—Practice—Decree for partition not feasible 
—Court, if can declare plaintiff's title. 
Under a. 47 of the Registration. Act, ‘a re- 
gistered document operates from the time from which 
it would have commenced to operate if no registration 
thereof hadbeen required or made and not from the 
time of its registration. 4 h 
“Where the plaintiff's sale-deed which was optional- 
ly registrable was executed prior to the execution — 
of the defendant's sale-deed, but was registered after 
the registration. of the defendant’s sale-deed and the 
defendant had further obtained possession : : 
Held, that the plaintiff's deed must have prior- 


Twhere a Court cannot pass e decree for partition 
onaccount of there being other co-sharers who are not 
parties to the suit, itcan give the plaintiff a declara- 
tion of his title even thoughhe hasnotasked for itin 
the plaint. A ‘ 

- Second appeal against the judgment and 


decree of the District Judge, Larkana, 
Mr. Tarachand Khimandas, forthe Appel- 


lant. . = 
Mr. Pahlajsing B.. Advani, for the Re- 
‘ppondent. re, ; 


pinos 3 A C5 
Big _ YERHOMAL WADHOMAL v, 
JUDGMENT.—This appeal arises out 
of & suit filed by the plaintiff Rewomal for 
partition of an undivided share of lend 
which he purchased from one Jamal Shah on 
February 2, 1922. The suit was resisted 
by the defendant Mahomed Ohutal' who 
"bought the same land from the same man 
(vendor) on February 13, 1922, and had his 
sale-deed registered on the same day. There 
was a competition as ‘to the priority of the 
two sale-deeds, as plaintiff Rewomal did 
get possession while Mahomed Chutal was 
in possession from ‘before the date of the 
sale. - The trial Court held that the priority 
should be given to defendant's sale deed - 
which was accompanied. by possession and 
registration, The plaintiff did not get 
possession of theland and his sale-deed 
was only registered on December 8, 1922, 
many months after the sale. The learned 
District Judge, Larkna, held that plaintiff's 
sale-deed should. be given priority “in s. 
47 of the Indian Registration Act, but fur- 
ther, that he could not give the plaintiff a 
decree for partition since there were other 
sharers inthe land. He, therefore, set aside 
the decree of the first Court and gave the 
plaintiff a declaration that he isthe owner 
of Jamal Shah's interest in the land and 
also allowed mesne profits for 3 years in res- 
pect of his share from the date ‘of the suit 
until ‘the-defendant relinquishes possession. 
From this decree the defendant appeals, 
The-first ground taken is that defend- 
ant’s sale-deed has priority as plaintiff's 
sale.decd was not accompanied by. posses- 
sion.. However; under’ s. 47 of the. 
Indian Registration | Aét a. Tegistéred 
document. ~. operates. ‘from’ “the . time. 
from which it would: have commenced to- 
operate if ‘no registration ` thereof had. 
been required .or made and- not from the. 
` time.of its registration. It is true that the. 
plaintiff's sale-deed didnot require regisira-' 
tion as the.sale price was below ‘Re. 100, but- 
it appears it. makes no difference whether, . 
the sale-deed requires to be ‘compulsorily 
registered or-not. We think, therefore, that 
the plaintiff's- sale-deed-must ‘be given- 
priority and that the- plaintiff's sale-deed` 
was rightly given priority, . __: NA 
-It was then argued that ‘plaintiff's sale-` 
déed*-was not properly ‘registered; but ag 
this contention was not raised in eithér-of’ 
‘the Oourt below, we are not able to consi- 
der it, 
Lestly, it is contended that as plaintiff _ 
had sued for partition, he should not have 
been given a.declaration by the lower Appel- . 
pie Court. However, we think that in the: 


“| 
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circumstances the course taken by the lower 
Appellate Court was unobjectionable.. -It 
appears that there were other sharers in the 
land and a decree for partition could not 
be given. In the trial Court. the defendant. 
gave up a}l-his contentions except as.to the 
priority of his sale-deed and did not press 
the question: that no decrée could be:given. l 

On the whole then we think that the 
course taken by the lower Appellate Court 
in granting a declaration was in the 
circumstances a proper one. We, therefore, 
dismiss this appeal with costs, 

PBA : Appeal dismissed, . 


Bapitreit, ih 


-an 


' SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civit APPEAL No. 73 oF 1926, 
l December 12, 1929, . 
Present:—Mr. Percival, J. O., and Mr, 
: Aston, A J. ©. 


“VERHOMAL WADHUMAL—Appettan 


VETSUS V. 
Musammat RADHIBAI—RESPONDENT, 


Decree, executory, what is—Tset—Hindu Law— 
Widow—Mainienance awarded under compromise on 
giving upher claim as heir of her husband, whether 
affected by, subsequent unchastity. 

Adecree is not executory, but only a declaratory 
one, unless there is an order to a definite person to do 
or refrain from doing an act, but itis not necessary 
that the words “I order” should be used;. a definite f 
order can be inferred from the language used. | 

Vishnu Shambhog v. Mangamma (4), distinguished, 
“Where by a compromise, a widow gives up her 
claim as an heir to the property of her deceased hus- 
band in consideration of a certain allowance for main- 
tenance, her subsequent unchastity does not.affect her 
right to receive maintenance under the compromises 
unless there is an express stipulation therein to that 
fect. . =. 

3 Bhup Singh v. Lachman Kunwar (5), relied. upon: 

.Fırst appeal against an order of the Firet 
Olass Sub-Judge, Shikarpur. > 

Mr. Dipehand Chandumal, for the Appel- 


t. ; 
he Srikishendas H.. Lulla, for the Re- 
spondent, he | 

- JUBDGMENT.—This is an appeal from 

the finding and order of the learned First. 
Class Sub-Judge, Shikarpur, who allowed . 
execution for maintenance. against the ap- 

llant. i l 
a appears that one Wadhuram died leav- 
ing two sons. named Verbomal and Gir- 
dharidas.. Girdharidas died leaving a widow 
named Radhanbai and a daughter Virah- 


bhai married to one Khanchand. Radhan-: .. 


bai in the year 1918 filed a suit against, 
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Verhomal for partition of the property 
belonging to Verhomal and her de- 
ceased husband Girdharidas. In the 
suit she prayed for separate parti- 
tion of her share. A preliminary . decree 
was passed by the learned First Olass Sub- 
Judge. Verhomal filed an appeal. On the 
25th of October, 1925, however, the whole 
claim was compromised by a consent decree. 
“The relevant paragraphs of the consent 
-decree are paras, 10, 11,12, 13 and 20. 
‘Under para. 10 Verhomal was to pay 
‘a sum of Rs. 3,000 out of the sum of 
Rs. 4,500 due by Bahardas Chuharmal 
Kimatram to the respondent’s son-in-law 
Khanchand. If Verhomal the appellant 
failed to recover the whole sum of Rs. 3,000 
he was to make good balance out of 
his own pocket. Khanchand was to retain 
the sum of Rs, 3,000 and purchase sharafi 
hundis with one or more endorsements in 
his own name and in that of his wife 
Radhanbai from persons whose names 
were to be given in writing by the: appel- 
lant. In the event of the appellant failing 
‘to give names Khanchand was at liberty 
to purchase sharafi hundis in his own dis- 
‘cretion, $ a 
-: Paragraph 11, which was the main 
clause in the compromise, provided as 
, follows: — i f 8 

“That the respondent shall occupy the 
upper story of the residential house men- 
tioned in Schedule A annexed withthe plaint 
and that she shall receive from the appel- 
lant Rs. 18-8-0 (eighteen rupees and eight 


annas only) per mensem for her main= 


tenance and clothing. This allowance shall 
commence from Sanwan Sudi lst, 1978. 
The respondent shall have no right to let 
the residential house on rent. In case the 
appellant fails to give this allowance to the 
respondent Khanchand shall pay her 
"Rs. 18-8-0 out of Rs. 3,000 and interest 
thereon that he shall have retained under 
‘para. 10....During the life-time of the re- 
spondent none of the parties shall have 
right to mortgage, sell, gift, or alienate the 
residential house. In case the above said 
'Rs.3,000 are finished off or lost forany reason 
the respondent shall have the right to 
‘maintain herself by mortgaging the re- 
sidential house mentioned in Schedule 
annexed with plaint.” : 

On her death under para. 13 the balance 
ifany of this Rs. 3,000 was returnable to 
Verhomal. Paragraph 12 provided that 
“there was to be charge for maintenance and 


‘residence on the residential house and for. 


‘the maintenance of the respondent -on the 
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sum of Rs. 3,000 and interest retained by 
Kbanchand. Under para. 20 the parties 
were given the right to enforce their 
claims and rights under the com- 
promise in execution of the decree which 
was to be made in the suit. 

For the appellant reliance was placed on 
Lalibai v. Valiram Ghanshamdas (1), 
Lachmibai v. Kaniomal Assudomal (2), 
Gokaldas Dwarkadas v. Otandas Dwarkadas 
(3) and Vishnu Shambhog v. Mangamma (4) 
and it was maintained that the decree was 
not an executory decree but declaratory. 
There was no order directing the appel- 
lant to pay the maintenance and in the 
absence of a definite order to a definite 
person to do or refrain from doing a certain 
act the decree isnot a decree which can 
be executed but merely declaratory. 

- I agree with the contention that there 
must be an order to a definite person to do 
or refrain from doing an act but I am 
unable to agree that it is necessary 
that it should contain the words 
SI order.” It seems tome is clear and 
definite order can be inferred from the 
language used that is sufficient to meet 
the requirements of an executory decree. 
In fhe present case the language was im- 
perative “She shall receive from the appel- 
lant Rs. 18-8-0 permensem. This allowance 
shall commence from Sanwan Sudi 1978.” 
And para. 20 further ‘provided that the 
parties were to enforce their claims and 
rights in execution. a 

' The present case it seems to me is dis- 
‘tinguishable from Vishuu Shambhog v. 
"Mangamma (4). In the Bombay case the 
words used were ‘entitled to receive.” In 
“the present case, the words, in my opinion, 
‘amount to an order. 

It is next contended that the learned 
Judge erred in excluding evidence of the ` 
alleged unchastity of the respondent and 
‘reliance is placed on para. 467 of Mulla’s 
„Commentary on Hindu Lawin which the 
‘opinion was expressed that even after decree 
a widow may forfeit her right to mainten- 
ance if she becomes unchaste. i think this 
objection, however. is completely met by 
Bhup Singh v. Lachman Kunwar (5) cited 
on behalf of the widow. In that case it 
was pointed out that where a widow gives up - 
her claim to share as an heir in the property 
of her deceased husband on certain terms 


1) 24 Ind. Oas. 861; 7 S, L, Ro 192, 
a 15, L. R, 184. 

(3) 2 S.L. R. 33. 

(4) 9 B. 108. 

(5) 26 A. 321. 
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and conditions her subsequent unchastity 
is no defence unless there is an express 
stipulation to that effect. In the present 
case the nature of the compromise was such 
that the widow gave up her claim toa share, 
to succeed as an heir and it is not contend- 
ed that there was.an express stipulation 
that if she became unchaste her rights 
would be forfeited. os 
The last contention put forward by the 
appellant is that the terms set forth in 
para.1) were terms limiting the rights 
of the widow. It is suggested if the appel- 
lant did net pay the monthly maintenance, 
the widow’s only remedy in the first resort 
was to file a suit against her son-in-law 
for the payment of Rs. 18-8-0 out of the 
Rs. 3,000 deposited and that if she was 
unable to realize maintenance after filing 
the suit, she was entitled to mortgage the 
residential house in the last resort and 
that under no circumstances was it intended 
that the residential house should be sold 
in exeeution. The learned Sub-Judge}has 
held that the clauses under para. 11 to 
which I have referred were additional safe- 
guards for the widow. 

I am of opinion that no grounds. are 
made out for differing from the finding of 
the learned Judge. It would have placed 
the widow in a very precarious position if, 
as a result of the compromise, on her failure 
to get maintenance all she could do was to 
file a suit. The wording of para. 12, which 
expressly created a charge for maintenance 
and residence. on: the residential house, 
seems to negative the suggestion that it 
was intended that the residential house was 
under no circumstances to be sold. And 
para. 20 specifically provides that the rights 
of the parties were enforceable in execu- 
tion. Taking all the circumstances into 
consideration, I agree with the view taken 
by the learned Sub-Judge both as regards 
the law and as regards the facts. 

I would, therefore, dismiss this appeal 
with costa. 


P, B. A. Appeal dismissed. 


 SUSNOMAL VASANDMAL Y. PARUMAL, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Otvin Revision Appiication No, 74 oF 1926. 
January 23, 1930. 
Present:--Mr. Percival, J. O., and Mr. 

Wild, A. J. O, : 
SUGNOMAL VASANDMAL—AprPLIoant 
versus 
PARWMAL AND orHEnsS—OPPSNENTP, 

Civil Procedure Code (Act V of 1908), 8, 115, Sch. II, 
Para. 1—‘Parties interested”, meaning of—Test— 
Party to reference, if cam object to award on account 
of another party not joining in reference—Reference 
illegal—Decree in terms of award— Revision, when 
lies. 

The High Court can interfere in revision when a 
yeference to arbitration has been made contrary to the 
provisions of Sch. TI, para. 1 of the Civil Procedure 
Code, and a question of jurisdiction is involyed. [p. 
375, cols. 1 & 2.1 

Where a Court's jurisdiction inany particular matter 
is disputed, it must adjudicate upon it, but such ad- 
judication is not final and is always open to revision 
under s. 115, Civil Procedure Code, -[p. 375, col. 1.] 

Hassomal Hirdomal v. Kodanmal Motiomal (2), 
followed. 

- Emnabai v. Fakir Mahomed (1), explained. - 

The question whether a party to a suit who has not 
joined in a reference to arbitration through the Court 
is interested or not in the subject-matter of the 
yeference isto be determined with regard not only 
to the pleadings, but the whole circumstances of the 
case including their conduct up to the end of the 
proceedings. [p. 376, col. 1.) 

An order of reference through the Court cannot be 
challenged by a person who is a party to it on the 
ground that another party who does not object to the 
award was anecessary party to it. [p. 376, col. 2.] 

Ajodhya Prasad v. Badarul Husain (3) relied on. 

Appeal against a decree of the First 
Class Sub-Judge, Larkana, dated the 26th 
November 1924, in Suit No, 32 of 1923. 

Mr. Kimatrai Bhojraj, for the Appellant. 


JUDGMENT.—This is a revision 
application against the order of the 
First Olass Sub-Judge, Larkana, by 


which he directed that the award of the 
arbitrator in question should be confirmed 
and that the decree should be made in 
terms of the award. 

The present applicant was defendant 
No. 2 in the suit and was ason of Vassand- 
mal. The plaintiffs are Pevandbai, the 
widow of Dwarkadas, and Parumal, who con- 
tends that he is an adopted son of Dwarka- 
das, Dwarkadas, Vassandmal and Sadhuram 
the father of defendants Nos. 1 and 3, were 
close relations; and the plaintifis had sued 
for partition, contending among other 
things that, as indicated above, Parumal 
was the adopted son of Dwarkadas, which 
adoption was denied by the defendants. 
The suit was referred to two arbitrators, 


` Messrs. Dunichand and Dharamdas, and an 
` award was passed by them. A number of 


‘objections were filed to the award, which 


‘124 I. 0, 1936 


have been dealt with by the learned First’ 
Class Sub-Judge, who has held that none’ 
of the objections are valid and that the 
award should be confirmed. A 

In this revision application only two 
points have been urged against the award. 
The first and main point is that all the’ 
parties interested have not joined in the 
reference; that the reference and award are 
accordingly illegal and that the Court had 
no- jurisdiction to grant a decree in terms of 
the award. The second objection is that the 
Sub-Judge has not disposed of a material. 
objection to the award, and he could not. 
pass the decree accordingly. 

On behalf of the respondents a preli- 
minary objection has been taken that this 
Oourt has no jurisdiction to interfere 
under s. 115 of the Oivil Procedure Code. 
in the circumstances of this case, as it is 
only the first Court which had power to 
interfere, and, if so disposed, to refuse to’ 
file the award. Í A 

In this connection reliance is. placed on. 
behalf of the respondents chiefly on 
Emnabai v. Fakir Mahomed (1) where it is. 
stated that an error of law does not justify 
interference by the High Oourt in its 
tevisional jurisdiction; and it was also held’ 
that it is for the first Oourt to decide 
whether there is an error of lawin respect. 
of the reference and arbitration, In a. 
subsequent case, however, this view was. 
not fully accepted, and it. was laid down in’ 
Hassomal Hirdowal v. Kodamual Motiomal. 
(2) on which case reliance is placed on 
behalf of the applicants, that there is dis- 
tinction between the decision .of the Court. 
on a preliminary point as to whether it has 
Jurisdiction to entertain a particular dispute 
or to pass a particular order, and its power 
to decide any matter within its admitted 
jurisdiction. It was held that, when the 
Court's jurisdiction in any particular 
` matter is disputed, it must adjudicate upon 
it, but such adjudication is not final and is 
always open to revision under s. 115, Civil, 
Procedure Cede, i f 

Bo far as there is difference between these, 
two decisions I am disposed to favour the 
latter decision, Hassomal Hirdomal v. 
Kodanmal Motiomal (2) which holds that 
the Court can interfere when necessary in 
cases where reference to arbitration has 
been made contrary to the provisions of 
Second Schedule, para. 1, of the Civil Pro- 


Š p 65 Ind. Oas, 50;-15 S. L.-R, 165; A. I. :R. -1929 
ind. 1. n 

(2) 104-Ind. Oas;.842: 23.96; R,: 1355 As 1..R. 1927 
Sind. 239, 
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is involved. 


Accepting, however, that decision, still 


we-come to the important question whether 


in this particular case all the interested 


parties have not joined in the reference. 


In the above mentioned case Hassomal ' 


Hirdomal v..Kodanmal Motiomal (2) the. 


position was somewhat similar to that of ae Me 
e 


present case certain persons other than the ` 


present case. In that case as in 
main contending parties were joined as 


defendants. l 
of defendants Nos. 1 and 2 in that case that 
suit could not proceed without the joinder 


of certain persons. some of whom were co- | 
owners in the property prior to thealleged . 


purchase by the plaintiff and the defendants 


Nos.land 2 andof whom others were alienees | 
from the defendants Nos. 1 and 2 and they 
were joined accordingly. It was decided | 


in that case that some of the persons in- 


terested were not parties to the reference, ` 


and that, therefore, the reference, and award 
were bad. It was observed in the course 
of that judgment :— 


“It left the arbitrator in the most un-’ 


fortunate position of having to determine 
what disputes, if any, concerned . the plain- 


tiffand defendants Nos. 1 and 2, and after’ 
he did so, of having his award challenged. . 


on the ground. that he had dealt with cer- 


tain disputes in -which the non-contesting 


parties were vitally interested.” 


It was contended on behalf ` 


It is contended on behalf of the appli- 


cants that the similar remarks are applic- 
able to the present case. If we look at the 
present case, however, it ‘will be seen that 
it can be distinguished. 


Nos, 1-3 subsequently defendants Nos, 4-11: 
were added at the suggestion of defendants 
Nos. 1-3. It was stated in para. 7 (a) of the 
nded: plaint:~— 

on The dofendaaits Nos. 4 and 5 are joined 
as they are said to be mortgagees of defend- 
ant No. Lin respect of his share in houses 
Nos. B and O Schedule A with which, how- 
ever, the plaintiffs are not bound and de- 
fendants Nos, 6 and 7 Sobhagomal and 
Sitalmal are said to be partners in sale and 
purchase of grain in Kambar Karkhana and 
defendants Nos. 8-10 are similarly partners 
in the sub-Karkhana Schedule: A, para, 2 

and defendant No. 11 is a -co-sharer in 


“house No. B Schedule A.” 


Now in regard to the written statements. 
of defendants Nos. 4-11 the record shows 


that defendants Nos, 6-7 put in no written 


‘In this case the: 
suit was originally filed against defendants: 
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Statement at all, while defendants Nos. 8,9 
and 10 stated in their written statements:— ' 
“ The plaintiffs have unnecessarily joined - 
the defendants in the suit, The plaintiff's 
suit against the defendants should be dis- 
missed and they should bear defendant's 
costs,” i 
It is, therefore, clear that the defend- 
ants Nos. 6-10 ab any rate cannot be con- 
‘sidered to'be interested within the meaning 
of Second Schedule, para. 1. . 
“The question remains whether defend- 
ants Nog. 4 and 5 and defendant No. 11 can 
be said to be interested. Defendants Nos. 4 
and 5 contended that they were mortgagees 
of defendant No. 1 of certain property, | 
while defendant No. ll observed that he 
‘has nothing to say. except this that his 
half share be allotted to him in the shop 
situated inthe main bazar of Larkana de-’ 
ecribed as House No, B Schedule A. Nowitis 
argued that in view of the rulings in 
Hassomal Hirdomal v. Kodanmal Motiomal 
(2) we have only to consider the written 
statements to ascertain whether. defendants 
Nos. 4,5 and 11 are interested in the case 
or not. It seems to me, however, that we 
have to take the circumstances as a whole, 
and not merely to be guided by the written 
statements. No doubt it is a legal question 
-whether the reference to arbitration is 
legal or not. But it is a question of fact in 
each particular case whether any particular 
person is interested in the specific dispute 
which is referred to arbitration or not. In 
the particular case we find that plaintiffs 
Nos. 1 and 2 and defendants Nos. 1, 2 and 3 
referred the suit to arbitration no legs than 
four times in all. On the first three occa- 
sions the reference to arbitration for vari- 
ous reasons failed; yet again the fourth 
‘reference was made, in which again defend- 
ants Nos. 4-11 were given up so far as the 
reference was concerned. It is perfectly 
clear that the defendants Nos. 4-11 took 
no interest at all in any of these proceed- 
ings. It appears to me that. the question 
whether the person is interested or not is 
to be decided from ‘the whole circumstances 
of the case including their conduct up to 
the end of the proceedings, If for instance 
defendants Nos. 4-11 bad applied to this 
Court that an award adverse to them ‘had 
been made, it might be taken into consider- 
tion as showing that they were interested 
in the matter which had been referred to 
arbitration. . But in this case they have 
made no application to the Court. Defend- 
ant No, 2 the present applicant: in this 
application is trying to getthe award upset 
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on account of an alleged grievance of 
defendants: Nos. 4-11, who in fact have no 
grievance at all, nor did they have any 
while the case was going on. In Ajodhya : 
Prasadv. Badarul Hussain (3) it was laid 
down that in that case “there was a valid 
order of reference, or at rate one which the 
defendant against whom the award was 
made should not be permitted to challenge." 
It seems to me‘thatithis distinction is a very 
reasonable one, If A comes forward and 
says that heis dissatisfied with an award 
made behind his back it is one thing. But 
when B comes forward and asks that the 
award should -be set aside because A, who 
is perfectly satisfied with the award, was 
nota party to the reference, the position 
is very different. The learned Sub-Judge, 
has referred to the point and he has held 
that defendants Nos, 4-11 are merely formal 
defendantsin the suit. This was a question 
of fact and I donot think it necessary that 
we should disagree with the learned Sub- 
Judge, merely because these defendants at 


‘a certain time put in awritten statement, 


but afterthat they took no interest in the 
proceedings. This is a question of revision 
and we have to decide whether in the 
circumstances of this particular case these 
defendants Nos. 4-1l were interested in the 
subject-matter of the dispute. It appears 
to me, that teking the proceedings as a 
whole, itcan be held that in this particular 
case defendants Nos. 4-11 have shown by 
their conduct throughout that they were 
not interested in the dispute referred to 
arbitration, and that, therefore, this cabe. 
can be distinguished from Hassomal Hirdo- 
mal v. Kodanmal Motiomal (2). 
. The other point which has been raised 
on behalf of the applicant, is as mentioned: 
above that the learned Sub-Judge has not 
disposed a material objection to the award, 
and that he could not -pass the decree 
accordingly. ` 
Now, when we refer to the judgment, of 
the learned Sub-Judge we find that he 
states :— ` 
- “Defendants Nos. 1 and 2 have impeach- 
ed the award ona number of grounds set ` 
forth in detailin the respectivememorandum 
of objections filed by them.” : 


He then enumerates the 8 ` objections 
with which he has dealt. If. is suggested. 
that there are other objections which he 
has not dealt. It is, however, only reason- 
able to believe that the other objections to 
the award raised. by the applicant were not, 


‘ 


` (8) 41 Ind. Cas, $57; 39 À. 489518 A.T. $. 427. 2 
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pressed before the learned First Olass Sub- 
Judge, because if they had been pressed 
there is every reason to believe that he 
would have dealt with them, just as he has 
dealt with the other eight objections. The 
mere fact that the objections were filed by 
no means shows that they were pressed be- 
fore the Court. ; 
These are the only objections which have. 
been urged in this Court, andin the cir- 
‘cumstances of the case I am of opinion that 
they cannot prevail. We, therefore, dismiss 
the application with costs. 
P. B, A. Application dismissed. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT... 
First O1vis APPRAL No. 11 or 1927. 
November 14, 1929. | 
Present :—Mr. Percival, J. C., and Mr. 
Rupchand Bilaram, A. J.O. 
SAHIJRAM AND ANOTHER—PLAINTIFF8S— ` 
APPELLANTS 


Versus 
BHAMBHOMAL AND OTHERS— DREFENDANTS 


— RESPONDENTS. 
~ Civil Procedure Code (Act V of 1908), 0. XXII— 


Objection that all legal representatives of deceased ' 


party have not been joined cannot be raised at late 
stage—Hindu Law—Joint family—Suit for partition 
between joint Hindu family and strangers—Grandsons 
represented by their father, whether necessary par- 
ties. ; 
An objection that all the legal representatives of a 
deceased party have not been brought on the record 
must be raised at the propertime when the applica- 
tion for their joinder is made and being considered 
and not at a later stage when it may not be possible 
to rectify the mistake, if any, and partiesare estopped 
from raising such an objection at a late stage. [p. 377, 
col. 2; p. 378, col. 1 ] 
In a litigation between a joint Hindu family and 
strangers, the manager of the joint family and especial- 
ly the father, represents the joint family and ina suit 
for partition between members of a joint Hindu 
family, on the one hand and strangers to the family on 
the other, the grandsons are not, therefore, necessary 
parties. [p. 378, col. 1.) 
. Digambar Mahton v. Dhanraj Mahton (1), relied 


on. 

First appeal against the judgment and 
decree of the First Class Sub-Judge, Lar- 
kana, dated the 18th December 1926. 

Mr. Kimatrai Bhojraj, for the Appellants. 

Mr. Dipehand Chandumal, for the Respond- 
ents, 


JSUDGMENT.—The facts connected 
with this appeal are somewhat as follows :— 
The plaintifi-appellants filed a suit for 
partition of their share in certain property 
and for mesne profits alleging that they 
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had purchased a8 certain share therein 
from defendants Nos. 5 and 6 and another 
share therein from defendants Nos.7 and 8. 
They joined defendant No. 1 as being 
the vendor of defendant No.5, defend- 
ant No. 4 purchaser of a certain share 
from defendants Nos. 7 and 8 and defend- 
ants Nos. 2 and 3 as lessees from the 
original owner..... The defence of the 
defendants Nos,2 and 3 was that in ad- 
dition to their being lessees, they were 
also purchasers of a part of the land. 
Pending suit defendant No. 2 died and 
an application was made to the Court on 
the 20th of January, 1926, to bring the 
sons of defendant No. 2 on the record 
as his legal representatives. That applica- 
tion came up for disposal in the pre- 
sence of the parties on the 3rd of February, 
1926, when none of the parties objected 
to the joinder of these persons as legal 
representatives of the deceased. No allega- 
tion was then made that there were any, 
other persons who should also be brought 
on the record along with these persons as 
the legal representatives of the deceased. 
Summonses were ordered to issue to the 
persons so joined. Their written state- 
ments were called for and the case set 
down for final hearing. On the 27th May, 
1926, the parties referred their disputes 
to arbitration but the reference fell 
through. The case then came up for hear- 
ing inthe month of September. In the course 
of the . cross-examination of the’ plaintiff 
certain questions were put to him to: 
prove that defendant No. 2 had not only 
left sons who had been brought on the 
record as his legal representatives but had 
also left sons of these sons. The defend- 
ants argued on these admissions that the 
plaintiffs had failed to join all the legal 
representatives of the deceased defendant 
No. :2 and that theirjsuit had, therefore, 
abated and should be disniissed. The learn- 
ed First Olass Sub-Judge gave effect to 
this plea and dismissed the plaintiff's suit. 

Now it is difficult to see how the learn- 
ed Judge could arrive at sucha conclu- 
sion. In the first place it was incumbent 
on the defendants to raise an objection 
at the proper time that the persons named 
in theapplication, dated the 20th of January, 
1926, were not the only. legal representa- 
tives of the deceased. Had they done so 
then the plaintiffs could easily have joined 
the grandsons because defendant No. 2 had 
died only 25 days before the application for 
joinder of legal representative and 40 days 
before it was. granted and while -thé time 
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allowed to them to apply for joinder was 
90 days. Having failed to raise that ob- 
jection at the proper time defendants were 
estopped from raising it at any subsequent 
stage of the proceedings. 

In the next place it would appear that 
the interest of defendant No. 2 treaticg ıt 
to be joint family property of his sons and 
grandsons, was sufficiently represented by 
his sons who were on the record. It is 
well settled that in any litigation between 
the family and strangers the manager of 
_ a joint family and especially the father 

represents the joint family. Even ina 

suit for partition beween members of & 
joint Hindu family, it has been held that 
grandsons are proper but not necessary 
parties to the suit.Digambar Mahton v. 
Dhanraj Mahton (1). In the present case 
the suit was not for partition of property 
between thesons of defendant No. 2 inter se 
but between them on the one hand and 
strangers to their family on the other. 
- We have no hesitation in holding that 
the persons. who have been joined as legal 
representatives of the deceased defendant 
No. 2sufficiently represented his estate and 
that. it was not open to the defendants to 
dispute that point at that stage. We set 
aside the order of the lower Oourt and 
remand the case Jor disposal according to 
law. 

Costs to be costs in thé cause.? 

P. B. A. Order setaside: 

(2) 67 Ind. Cas. 156; A. I. R. 1922 Pat. 96; 3 P. L. 
T. 238; L Pat, 361. ` l 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. ; 
ORIMINAL AOGUITTAL APPELL No. 180/6 
oF 1929. 
February 13, 1930. 
‘ Present:—Mr. Percival, J. O. and Mr. 
: Rupchand Bilaram, A. J. O. 
EMPEROR— PROSECUTOR 
tcersus 
DIPOHAND—<Accosezp. 
Criminal Procedure Code (Act V of 1898), ss. 492°(2), 
. £98, 494—“Adsence of Public Prosecutor” includes 
temporary absence—Withdrawal of case—District 
- Magistrate, if must consult Public’ Prosecutor—Court, 
whether bound to record reasons for permitting with- 
drawal—Omission to record reasons, effect of. 

The words “in the absence of the Public Prosecutor” 
in s. 492 ofthe Criminal Procedure Code are wide and 
inelude temporary absence of the Public Prosecutor at 
the time and inthe Court where. a case is proceeding, 


fp. 380, col, 1.1 ; 


EMPEROZ Y, DIPCHAND. 


‘for the Orown. 


- trate. 
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A person appointed -a Public Prosecutor for the 
purposes of a case unders. 492 is competent to with-. 
draw a case. [ibid.] : 

A District Magistrate is not bound to consult the 
Public Prosecutor in charge of a case before applying 
for withdrawal of the case; and the fact that no reasons 
are givenis no ground for setting aside an order 
permitting withdrawal. [p. 379, col. 2.] 

It is not obligatory butitis desirable, thata Magis». 
trate should record reasons for permitting withdrawal ` 
ofa case. [ibid.] . 

Rajani Kanta Shaha v. Idris Thakur (1) and Gull 
Bhagatv. Narain Singh (2), referred to. ` 

Criminal appeal by Government against: 
an order of the Sub-Divisional Magistrate,. 
Kotri. 

Mr. C. M. Lobo, The Public Prosecutor, 

JUDGMENT. 

Percival, J. C.—This is an appeal by 
Government against the order of the learn- 
ed Sub-Divisional Magistrate, Kotri, grant- 
ing permission to the withdrawal of a case 
against one Dipchand and accordingly 
accquitting the accused. : 

For the purpose of this acquittal it is not 
necessary to go deeply into the facts of the 
case. We have to consider chiefly the 
question whether the application for with- 
drawal was legal and whether the order of 
the Sub-Divisional Magistrate was correct. 

The application for withdrawal of the case 
is as follows. k 

“In compliance with order No. S 168, 
dated the 24th May, 1929, of the District. 
Magistrate, Karachi, to have the case with- 
drawn, it is prayed that the Oourt may © 
Kindly grant permission to withdraw the 
case and acquit the accused.” 

The learned Public Prosecutor contends 
on legal grounds that there are three: 
defects in this order of the learned’ Magie-’. 
In the first place he argues that the’ 
District Magistrate had no power to with- 
draw the case, because under s. 494 it ig. . 
only the Public Prosecutor who can with- 
draw a case with the consent of the Court 
under that section. 

This, however, brings us to the question:— 

Was the Sub-Inspector of Police, who 


v 


.was appointed Public Prosecutor for this 


case, properly so appointed? 

If he was properly appointed as Public 
Prosecutor, then he had the power to apply 
to the Court under s. 484 for the with- 
drawal of the case, and in that case the 
Sub-Divisionsal Magistrate could grant his 
consent accordingly, : 


We come then to the 2nd objection urged 
by the learned Public Prosecutor, which is 
that the learned District Magistrate had 
no power to appoint.a Sub-Inspector of 


} 
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“Police as Public Proseeutor under s. 492 of 
the Oriminal Procedure Code. Section 492. 


runs of follows:— h 
-The District Magistrate......may, in the 


absence of the Public Prosecutor, or where! - 
no Public Prosecutor has been appointed; 


‘appoint any other person, not being an 
officer of Police below such rank as the 
Local Government may prescribe in this 
behalf to be Public Prosecutor for the 
purpose of any case.” 

Now in this particular instance the case 
had been commenced in the Hyderabad 
District, and the learned Assistant Public 
Prosecutor, Hyderabad, was in charge of the 
case. Subsequently it was transferred to the 
Sub-Divisional Magistrate, Kotri, because 
he happened to beithe Magistrate who had 

_ begun the case at Hyderabad. When the 
case came on in Kotri the “Public Pro- 
secutor’ would be the Public Prosecutor of 
Karachi or one of’ his assistants. Now, 
there was no such Public Prosecutor at 
Kotri available at the moment, therefore, 
the District Magistrate was legally justified 
under s. 492, in the absence of the Public 
Prosecutor, in appointing some 


conduct of the particular case. I am of 
opinion, therefore, that there was nothing 
illegal in the order of the learned District 


Magistrate appointing the Sub-Inspector’ 


of Kotri to be the Public Prosecutor in 
‘this case, nor in the Public Prosecutor so 
appointed applying to the Magistrate to 
withdraw the case. 

And we come to the further question whe- 
ther the District Magistrate alone has to 
decide whether an application for with- 
drawal should be made, or whether the 
Public Prosecutor in charge of the case 
should have any voice in the matter. We 
are informed that in this particular instance 
the Assistant Public Prosecutor who had 
been in charge of the case was not con“ 
sulted by:the District Magistrate before the 
application for withdrawal of the casé was 
made. This seems to be a question rather 
for the consideration of Executive Author- 
ities than a legal question for consideration 
by this Court, as legally the action taken 
by the District Magistrate was in accord- 
ance with the provisions of s. 492 (2) and 
494, Criminal Procedure Code. It may be 
observed, however, that it is rather unusual 
fora District Magistrate to apply for the 
withdrawal of a case without consulting 
the Public Prosecutoror Assistant Public 
Prosecutor in charge of the case. 


There remains the third point that no. 
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reasons were given by the Magistrate for’ 


other ' 
person to be a Public Prosecutor for the 
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granting permission to withdrawal, In 
this connection our attention has been 
drawn to Rajani Kanta Shaka v. Idris 
Thakur (1),in which it is stated that the 


-reason for granting consent should be 


stated, in order to enable the High Oourt 
in revision to determine to propriety of 
the exercise of discretion by the lower 
Court. - On the other hand. there are rulings 
to the contrary effect, particularly Gulli 
Bhagat v. Narain Singh (2), where it is 
stated that, where the Oourt permits a pro- 
secution to be withdrawn under s. 494, 
Oriminal Procedure Code, itis not neces- 
sary to record its reasons for permitting the 
withdrawal. It seems that an intermediary 


position between two somewhat conflicting ` 
“views may beadopted and wemaysay it is not 


“obligatory” on the Court, to record reasons 
for permitting a withdrawal. That is to 
say, the mere fact that the Magistrate’ has 
not recorded reasons for withdrawal of 
itself is not asufficient ground for setting 
aside the granting of application for with- 
drawal and the acquittal of the accused. 

In the circumstances of this case, and 
having regard to the fact that there is 
nothing illegal in the procedure of the 
District Magistrate or the Sub-Divisional 
Magistrate, Kotri, I donot think that it is 


. necessary for this Oourt to interfere and 


I would, therefore, dismiss this appeal. 
Rupchand, A. J. C.—I concur. 
The learned Public Prosecutor has raised 
the following four points: ` 
l. That the appointment of the Sub- 


' Inspector of Police as Public Prosecutor was 


bad. 

2, That the Sub-Inspector although 
appointed as Public Prosecutor by the 
District Magistrate had no power. to with- 
draw the case. - 


3 That the order of the Magistrate per- 


mitting withdrawal is illegal as it gives no 

reasons, And 4 , 
Lastly (4) on the merits it is a fit case 
for this Court to interfere. 

. Now s. 492 of 
empowers the District Magistrate to appoint 
as Public Prosecutor any officer of the 
Police not below such rank as the Local 
Government may prescribe in that behalf 
(a) in the absence of the Public Prosecutor 
and (b) where no Public Prosecutor has 


(1) 64 Ind. Cas. 280; 480. 1105; 25 0. -W. N. 615; 
34 0. L. J. 51; 22 Or. L. J. 760. 3 

(2) 77 Ind. Cas. 734; 2 _. Pat. 708; 25 Or. L. J, 446; 
A.I R.1924 Pat, 283; 2 Pat, L. R. 165 & 187 Or.; 5P. 
L. T, 404. > ih ota 


1 
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if been appointed... I take it that the words Accused acquitted under s. 494, Civil Pro- 


“in the absence of the Public’ Proseentor” 
‘ara very wide and include temporary 
absence of the Public Prosecutor at the 
‘place and.in-the Court where the case is 
proceeding, Section 4, cl. (t) describes the 
Public Prosecutor to mean any persou 
appointed under s. 492 of the Code and 
therefore, the Sub-Inspector was not only 
properly appointed as Public Prosecutor in 
‘the case but had power to withdraw it 
under the provisions of .s. 493. There is 
also nothing in that section to require the 
‘Magistrate to record his reasons at the 
time of allowing the withdrawal ofa case. 
It is, ne doubt, desirable that where a case 
is permitted to be withdrawn there should 
be some materials on the record of the case 
to satisfy the High Court that prima facie 
there was some good ground. for the 
withdrawal of the case and that it was not 
left to the whim of the Public Prosecutor, 
Where the District Magistrate has been 
-moved by an application from the accused 
to have the case withdrawn either the 
original application of the accused or an 
application from the Public Prosecutor 
‘stating briefly the reasons for withdrawal 
‘should be placed on the record or in any 
event the Court should in its own order 
give an indication as to the circumstances 
under which it grants its sanction. In the 
absence of such material on the record it 
is difficult for Government to decide if an 
appeal should be preferred or for the High 
Court te decide if the order sanctioning 
‘withdrawal is one which should not be 
“interfered with. aa 


t, In this caseit would appear that the appli- 
‘gation filed in Court by the Sub-Inspector 
‘acting as Public Prosecutor for permission 
to'withdraw the case and the order passed 
‘thereon show that the Public Prosecutor 
-had conveyed a mandate of the District 
Magistrate to the ‘Court and the Court had 
“given effect to it without applying its 
mind to the merits, The application and 
“the order passed thereon are as under:— 
: “In compliance with order No. 8 168, 
+ dated the 24th May, 1929, of the District 
‘Magistrate, Karachi, to have the above 
‘caso withdrawn, it is prayed that the 
‘@ourt may kindly grant permission to 


- , -withdraw the case and acquit the accused, 


. Dated 25th May Sd. ILLEGIBLE. 
. 1929, Sub-Inspector of Kotri, 
CoE ee ORDER, O a 
Permission for withdrawal granted, 


cedure Code. l 
. Sd. M. A. Hafiz, 
Sub-Divisional Magistrate, Kotri. ~ 

Dated 25th May, 1929. ja 

In my opinion the Oourt was not only 
ectitled to, but should have insisted upon, 
a better and more reasoned application for 
withdrawal of the case than the above. 

The complaint made by the learned 
Public Prosecutor for Sind that in the 
circumstances of this case specially when 
it had been proceeded with almost to its 
finish, the Assistant Public Prosecutor of | 
Hyderabad who wasin the charge of the 
‘case from its commencement should have 
been consulted and instructed to do the 
needful, is not unjustified; but this is a 
matter. relating to administration and one 
in which the local Government, may, if it 
thinks fit, issue instructions but I am afraid : 
by itself this is nota ground upon which we 


-could interfere. 


Speaking for myself, I should have been 
inclined to interfere but for two circum- 
siances to which our attention has been 
drawn and which pertain to the last point 
in the case. We have been supplied with 


‘a true copy of the application made by the 


accused to the District Magistrate giving 
detailed reasons in which he moved the 
District Magistrate for withdrawal of the 
proceedings and in view of the facts stated 
therein, I am not prepared to hold that 
order of the District Magistrato is so un- 
reasonable as to permit an interference by 


_this Court. 


The other circumstance is the death of 
the principal offender, namely, the bailiff 
who is said to have allowed the present 
opponent who was co-accuced in the case 
to abscond after his arrest. The bailiff is 
dead and so far as the present accused -is 
concerned the case of the Crown is not’ | 
absolutely clear. It is based upon an 
inference to be drawn from certain facts to 
be proved that the bailiff permitted the 
present accused to abscond after he had 


‘arrested him probably on receiving or in 


the hope of receiving an illegal gratifi- 
cation. But there is equally the other 
probability of the bailiff not having arrest.» 
ed him at all from a like motive. 

Taking into consideration all the circum- 
stances 1 agree with the learned Judicial 
Commissioner that inference should- be 
declined, : 


P. B. A. . Application dismissed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MISOELLANEOUS APPEAL No, 27 or 1926. 

December 11, 1229. | 
Present :—Mr. Rupchand Bilaram, A. J. O. 
e and Mr. Wild, A. J. O. 
ALUM KHATOON— APPELLANT 


-~ versus . 
ABDULLA GUL MAHOMED— 
RESPONDENT. ; 
Guardians and Wards Act (VIII of 1890),s. 26— 
Muhammdan Law—Guardianship—“Hizanat —Minor 
7 years old—Father's right to custody—Remedy open 
to him—Guardianship Court, exclusive jurisdiction of 
—Ezpression “removed from custody, meaning of— 
Constructive custody, whether enough. 

The only remedy of a guardian for obtaining 
custody of hischild istinder s. 25 of the Guardians 
and Wards Act which vests exclusive jurisdiction in 
the Court exercising the powers under that Act to 
decide whether or not it is for the welfare of the 
minor to remain with the person who has his custody 
or be ia tothe guardian. [p. 381, col. 2; p. 383, 
col. 2, 

The words “removed from custody” ins. 25 of the 
Guardians and Ward Act refer both to actual and 
constructive custody. [p. 383, col. 2.] 

The “hizanat” or custody of a minor Muhammadan 
boy under the age of 7 years is vested in the mother; 
and on attaining that age,the minor will be deemed 
tobe in constructive custody of his father, even 
though the actual custody continues with the mother 
and an application by the father under 8. 25 of the 
Guardiansand Wards Act is competent; it is not neces- 
sary forhim to apply and infact he cannot apply for 
removal of the mother as guardian and for his being 
appointed guardian. [ibid.] 


Refusal to delivera minor tohis natural guardian 


_ when asked to do so by the latter amounts in effect to 


removal from his custody giving him a, right to 
apply under s. 25 of the Act. [ibid.] 

Mrs. Annie Besant v. Narayaniah (1), Mohideen 
Ibrahim Nachi v. Mahomed Ibrahim Sahib (4), Sathi 
Vv. Ramandi Pandaram (5), and Kode Atchayya v. 
Kosaraju Narahari (6), relied upon. 

Achratlal Jekisendas v. Chimanlal Parbhudas (2), 
dissented from. 

Quare.—Whether “hizanat" under Muhammadan 
Law is thesame thing as guardianship of person of a 
minor as contemplated by the Guardians and Wards 
Act. [p. 382, col. 2.] ` 


Appeal against an order of the District 
Judge, Larkana, in Judicial Miscellaneous 
Application No. 10 of 1924. 


Mr, Srikishendas H. Lulla, for the Appel- 


lant. 

Mr, J. L. Bhojwani, for the Respondent. 

i JUDGMENT. s 

Wild, A. J, C.—This is an appli- 
cation against an order made in respect 
of an application under s. 25 of the 
Guardians and Wards Act. The facts of 
the case are that the petitioner, Abdulla, 
claimed the restoration of a minor boy, his 
son Gulan, from Alum Khatoon who was 
according to him his wife and he alleged 
that he had 4 children by her and that 


Lom KHATOON 9, ABDULLA GUL MAHOMED. 


- The 


881 
she had formed criminal ‘intimacy with 
one Ali Mahomed and had run away from 
the applicant, her husband, with the minor 
boy, Gulan. On March Sth, 1926, the date 
of hearing, Alum Khatoon was absent and 
Ali Mahomed produced a certificate that 
she was ill: The boy who had been order- 
ed to be produced was not produced. The 
learned District Judge considered that the 
matter must go against the appellant by 
default and that Ali Mahomed was only 
trying to delay the proceedings: he, there- 
fore, granted the application and ordered 
that the mincr Gulan should be arrested. 
From this order Alum Khatoon appeals. 

Three grounds are taken in this appeal 
for the appellant. The first is, that under 
3. 25 of the Guardians and Wards 
Act the ward must be removed from 
the custody ofthe guardian and that in 
this case the ward was never in the custody 
of the petitioner. However, although no 
evidence was taken on this point, the appli- 
cation stated that the petitionerand Alum 
Khatoon were a married couple and that 
the minor was the son of that union andthat 
Alum Khatoon had run away from her hus- 
band with the minor. This will be sufficient 
to show that the custody of the minor was 
with the petitioner as alleged by him. 
Further, a year previously, Alum Khatoon 
had applied to be appointed the guardian 
of the minor and it was proved in that 
case that she was the wedded wife of the 
petitioner. 

The second objection to the order is that 
the petitioner was not the guardian of the 
minor and that s. 25 of the Guardians and- 
Wards Act only applies when a ward 
jeaves or is removed from the custody of 
his guardian, Under Muhammadan Law it 
is clear that the proper guardian of a male 
child under the age of 7 years is the mother 
and when this application was made the 
minor was according to the petitioner only 
5 years ofage. The petitioner, therefore, 
was not the legal guardian ofthe minor 
and the application under s. 25 was incom- 
petent. At the same time it might be 
remaiked that even according to the evi- 
dence in the application for guardianship 
of i924, the minor has now attained the 
age of 7 years and an application of this 
sort under s. 25 of the Guardians and 
Wards Act would be maintainable. 
3rd objection to the order is, that 
the learned District Judge has not cona 
sidered what would befor the -welfare of 
the minor and we are pressed to remand 
thecase inorder that that question may be 
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- . considered.. We think that we should’ 


do so and we accordingly direct that the 
District Judge should re-hear the appli- 
cation under s. 28 and decide whether the 
minor should be caused to return to the 
petitioner his father. 

<- As this is an old matter the inquiry 
“should be conducted as speedily as pos- 
< Bible. : : 

Rupehand, A. J. C.—It -appears 
that Alum Khatoon herself came 
to the Court in tbe first instance, On 
Septemb er 5th, 1924, she .put in an 
application under s. 10 of the Guardians 
and Wards Act to be appointed guardian 
of the person of 4 children said to have 
been born to her from Abdullah alleging 
that she was not married to Abdulla but 
had lived with him as his mistress for a 
number of years: She described the ages 
of her children as 9, 7, 5, and 2} years. 
Her application was resisted by Abdulla on 
the ground that she was his wedded wife 
and that she had left his protection and was 
living on terms of criminal intimacy with 
one Ali Mahomed. Evidence was led in 
the Court with regard to the question whe- 
ther she was the married wife of Abdulla 
or not and it was proved that she was his 
married wife. Judgments from criminal 
cases where it was held proved that she 
was the wedded wife of Abdulla, the cer- 
tified copy of her own deposition in one of 
these cases where she had admitted that 
she was the wedded wife of Abdulla, and a 
registered nikahnama were exhibited. 
The result was that the learned Judge 
dismissed her petition to- be appointed 
guardian of her minor children on the 
ground that she had been proved to be 
unfit to act as such guardian. 

Now at the date of her petition 3 of the 
children were with Abdulla and it was the 
4th boy shown in the application as 25 
years of age who was with her. The order 
of the learned Judge dismissing her appli- 
cation for guardianship of her minor child- 
ren was disposed of on April 8th, 1925. 
She filed no appeal against that order, and 
on March 20th, 1926, Abdulla filed his pre- 
sent petition purporting to be under s. 25 
of the Guardians and Wards Act for posses- 
gion of this fourth child. < 

Now, it is nodoubttrue that the learned 
District Judge has not given reasons in. 
his order showing that it was for- the wel- 
-fare of the child that he should be restored 
to the father but they were patent from 
‘the proceedings in the case; Alum Khatoon 
pad been-held not to-be a fit person -to. be 
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a guardain of the children born to her from 
her husband Abdulla as she was not living 
with that husband but with another person 
probably as the mistress of that person. 
The fact that the learned. Judge did 
not give reasons-for his order would, there- 
fore, be no ground for setting it aside. 

Iam also not satisfied that this child 
who was then 3 or 4 years old according to 
her or 5 years old according to Abdulla 
could not- have been produced in- Court 
on the day of hearing, assuming that Alum 
Khatoon herself was ill. If Ali Mahomed, 
the person with whom she is said to be 
living on term of-criminal .intimacy, could: 
produce a medical certificate on“her behalf 
and apply for an adjournment, he’ could as’ 
well have brought the child with him and. 
complied with the orders of the Court. 
It is to be remembered that this was- not 
the first occasion when Alum Khatun had 
asked for an adjournment on the same 
ground. - Therefore, the. learned Judge's: 
order for proceeding ex parte and-ordering' 
a search warrant were equally justified: 

Where it is not for what appears to me to. 
be a technical defect in the nature of the 
application filed by Abdulla I should have 
been disinclined to interfere with the order. 
of the lower Court. Mr. Lulla has pressed 
on us the point that- before an application 
under s. 25 could be made or granted, it 
was incumbent upon Abdulla to satisfy the 
Court that. he was the. guardian of the 
person of the-minor at the date of the 
application and that the minor had- been 
removed from his custody so as to give 
jurisdiction to the Court: to grant his appli- 
oation.. .-.- - TEE Ag ; 
_ According to the personal law of the 
parties it would appear that ‘hizanat’ or 


‘custody of a minor boy under the age of. 


7 years is vested in the mother and can- 
not, therefore, be said to have removed the 
child from the custody of Abdulla at the 
date of his application, ; 
have advisedly used the expression 
‘hizanat’ as, in.this case for reasons which 
will presently appear, I do not propose to 
gointo the somewhat difficult question 
whether. ‘hizanat’ under the Muhammadan 
Law is the same thing as guardianship - of 
the person of the infant as contemplated 
by the Act, so as to require an application 
by the father of the child for removal of 
the mother as guardian and for his being 
appointed as guardian himself. 
The learned Pleader has argued that as 
Alum Khatoon was in legal custody of the 
minor until he attained the age of 7 years; 
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she cannot be said fo have removed the 
minor from the custody of the father, and 
that the only way in which the father can 
obtain custody of the minor is either by 
applying for guardianship or by a suit. 


In Mrs. Annie Besant v. Narayaniah (1) 
their Lordships of the Privy Council have 
pointed out that during the lifetime of the 
father s. 19 of the Aet is a bar to the ap- 
pointment by the Court of a guardian of 
his minor child unless he is himself unfit to 
act as such. 


It would, therefore, appear that it is not 
competent for him to apply and for the 
Oourt to appoint him as guardian of the 
person of the minor after the period of 
‘hizanat’ by the mother has ended. 


In Achratlal Jekisendas v. Chimanlal 
Parbhudas (2) it was held that the only 
remedy of a father to obtain custody of 
his child who had been under his care or 
custody was by a suit. Referring to Mrs, 
Besant's case (1) their Lordships observed: 


“We are not prepared to hold that the 
dictum of the Privy Oouncil in Mrs. Annie 
‘Besant v. Narayaniah (1) to the effect that 
a suit inter partes is not the proper pro- 
ceeding was intendéd to be of such general 
application as virtually to overrule thé 
decision of this Court in Sharifa v. Mune- 
khan (3), In Mohideen Ibrahim Naski v. 
Mahomed Ibrahim Sahib (4) a Division 
Bench of the Madras High Court took a 
contrary view and held that s. 25 of the 
Act applied although the father had never 
been in physical custody of his child and 
pointed out that word ‘custody’ in s. 25 (1) 
of the Act included both actual and cone 
structive custody. 


In Sathi v. Ramandi Pandaram (5) the 
Full Bench of the Madras High Court dis- 
sented from the decision in Achratlal 
Jekisendas-v. Chimanlal Parbhudas (2), and 
held on the authority of the Privy Oonncil 
case of Mrs, Annie Besant v. Narayaniah 


W. N. 1089; 1 L. W. 520; (1914) M. W. N. 585; 16 M. 
L. T. 165; 20 O. L. J. 253; 16 Bom. L. R. 625; 13 A. L. 
J. 1155; 411. A 314 (P. O). 


: . } 
(2) F Ind. Oas, 215; 40 B. 600; at p. 604; 18 Bom. L. 
58 E 


(3) 25 B. 574; 3 Bom. L. R. 167. 
9 33 Ind. Cas. 894; 33 M. 608; 30M. L. J. 21. 


5) 53 Ind. Oas. 399; 42 M. 647; 9 L. W. 600; 37 M. - 


L, J. 93; 26 M. L. T, 6i; (1919) M, W. N. 487 (F. B.) 
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f) 24 Ind. Cas. 290; 38 M. 807; $7 °M, L. J. 30; 18 C. — 
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(1) that a suit by the father for such cus- 


tody is incompetent and that the only re- . 
medy of the father is under s. 25 of the Act. 


In the recent decision of the Madras 
High Oourt in Kode Atchayya v. Kosaraju 
Narahari (6) it was said that ‘the refusal’ 
to deliver a minor to his natural guardian 
when asked toj do so by the latter amounts 


in effect to removal from his custody giving 


en a right to come in under s. 25- of the 
ct. 


I am in entire accord with the view taken 
by the Full Bench in’ Sathi v. Ramandi _ 
Pandaram (5) that the only remedy by a ` 
guardian for custody of his child is under 
the Guardians and Wards Act. In my 
opinion that Act vests exclusive jurisdic- 
tion in the Court exercising the powers 
under that Act to decide whether or not 
it is for the welfare of the minor to remain 
with the person who has his custody or be 
restored to the guardian. That being so, 
I am of the opinion that the words ‘removed 
from his custody’ should receive a liberal 
construction as including removal from 
constructive custody. ; 


As the minor is now admittedly over the 
age of 7 years ‘hizanat’ of the Alam Khatun 
has come to an end and the constructive 
custody of the minor has vested in Abdulla. 
Whether Abdulla’s application under s, 25 
of the Act was competent in its inception 
or not it is open to him to entertain an 
application under s. 25 of the Act. 


“Without, therefore, deciding in what form 
he should have applied in 1925, I would. 
permit him to proceed with the present 
application, `- “ets 


It. has, however, been pressed upon us 
that though ‘5 years ago the mother may 
have been living a life of adultery, she 
may-have improved-since; and that, there- 
fore, it-is necessary. that the Court should 
decide now whether, taking into considera- 
tion‘ such ‘circumstances as might have 
transpired, it is not in the interests of the, 
minor that he should continue to :remain 
with the mother for some time longer, In 
view of this argument I think that it 
would not “be improper to remand 
the case to the lower Court to decide whe- 
ther the custody of the child should be re- 


(8) 120Tnd. Cas. 747; A. I R. 1929 Mad. 81; Ind; . 
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stored t6 the father or not.” For these 
reasons I concur with my learned brother 
in the proposed order of remand. >- 


: As this application has been pending 
‘ since 1925, it should be disposed. of at the 
earliest opportunity. Mr. Lulla has-stated- 
to the Oourt that Alum Khatoon would be 
prepared to produce the child in the lower 
Court on the date fixed by the Court and 
I trust that if there is any failure on her 
part to comply with the orders of the Oourt 
-7 for production of the minor strict measures 
will bé taken to see that the orders of the 
Court: are not flouted in the manner in 
which they have been previously doné. 


Costs to be costs in the cause. 


"PBA Case remanded 
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: SIND JUDICIAL COMMIS- - 
p SIONER’S COURT. : 

| ORIMINAL REFERENOE No. 4 oF 1928. 
“8 ” March 20, 1928. 

‘ Present:—Mr. Justice Rupchand, A. J. O. 
and Mr. DeSouza, “A. J. O. a 
EMPEROR— PROSECUTOR . 

an versus 
ALIAS—Acouszp.. 


’ Criminal Procedure Code (Act V` of 1898), ss. 258, 
408—Discharge of accused—Fresh trial on.same facts, 


` competency of. 


"Though there is no absolute bar to an accused. person. 
being again put in peril of a fresh trial in respect of the 
same offence in a case wherethe first trial has ended 
in an order of discharge, ib isa well-recognized: and 
salutary rule of.law,. that a Magistrate of co-ordinate 
jurisdictien should not entertain a fresh complaint 
in respect of the same offence when it is based on 
facts which were known to the ‘complainant ‘and on 
avidence which was'available when the first trial was 
held. A departure from this rule is in effect an as- 
sumption by the Magistrate of the powers. of the 
Appellate Court, and is utterly contrary to sound prin- 
eiple. e 

Oriminal reference made by the First 
Additional Sessions Judge, Hyderabad, 


` Mr. C, Lobo, for the Orown. 


JUDGMENT. —The First Additional 
Sessions: Judge, Hyderabad, has referred to 
us the case of Duru v, Aliae with a 
recommendation that-the proceedings taken 
by Duru before the Sub-Divisiouial: Magia- 
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trate, Desert, be quashéd on the ground 
that a similar complaint filed by him 
against thesame accused before the First 
Olass Magistrate, Mithi, had been dismissed 
under s. 253, Criminal Procedure Code. It 
is clear from. the deposition ofthe com- 
plainant that the only additional ground on 
which he has filed the second complaint is 
that during the pendency of the first com- 
plsint, the accused had approached him for 
a settlement and offered to pay him com- 
pensation, that at that time the accused had 
admitted his guilt and that though he had 
asked the first trial Magistrate to examine 
the witnesses as to the alleged admission of 
guilt the first.trial Magistrate had refused . 
to. do so. Now though, no doubt, there is 
no absolute bar to an accused person being 


` again put in peril of a fresh trial in` respect 


of the same offence in acase where the first 
trial has ended in anorder of discharge, it 
is a well-recognized and salutary rule of law 
that a Magistrate of co-ordinate jurisdiction `- 
should not entertain afresh complaint in 
respect of the same offence when itis based 
on facts which are known to the complain- 
ant and on evidence which was available 
when the first trial was held. A departure 
from this rule is in effectan assumption by 
the Magistrate ofthe powers.of the Appel- 
late Oourt, and is utterly contrary to sound 
principle, 


“It is abundantly clearfrom the statement 
of the complainant that there were no’ new 
facts and no new- evidence had come to 
light after the passing of the order of dis- 
charge, and:if the complainant wasagegriev- 
ed: by the refusal by the Magistrate who 
held the first trial to examine the witnesses 
as to the alleged admission of guilt it was 
his duty to have appealed to the higher 
Court and not to have had recourse to d, 

fresh complaint being filed before. another 
Magistrate of cc-ordinate authority. For 
these reasons we accept thereference and 
quash the proceedings now pending against 
the accused Alias in the Court of the Sub: 
Divisional Magistrate, Desert. ars 


4 


A. | Proceedings quashed, 
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PATNA HIGH COURT. 
Orvin APPEAL No. 340 oF 1926, 
May 24, 1929. ! f 
Present —Mr, Justices Fazl Ali and “Mr. 
y Justice Chatterji. 
KARTIO MANJHI AND ANOTHER— ` 
DEFENDANTS—ÅPPELLANTS 
VETEUS ' 
BANAMALI MUKERJI AND OTHERS— 
PLAINTIFF8— RESPONDENTS, 
Easements—Right of easement to irrigate land from 
landlord’s tank—Easement between landlord and tenant 
— Acquisition of easement by immemorial use—Severance 
of tenements—Hasements of necessiity—-Continuous and 
apparent easements—Claim to ownership, whether pre- 
cludes claim to easement—Civil Procedure Code {Act 
V of 1908), O. XLI, r. 23—Remand for re-decision, 
legality of. : 

The mere claim of the higher right of ownership does 
not prevent a person from acquiring the lesser right 
of easement provided ‘he could show that he asserted 
_certain rights over the servient tenement for the bene- 
fit of the dominant tenant belonging to him. The 
right.of a plaintiff would depend upon the actual 
circumstances established by evidence and not upon 
an unfounded assertion of a claim. [p. 387, col. 2] 

. Surendra Nath Singh v. Giridhari Singh (4) and 
Konda Reddi v. Ramaswamt (5), followed. 
Chunilol-Fulchand yv. Mangaldas-Govardhan Das (3), 
not followed. i 
Although a tenant cannot acquire a . prescriptive 
‘tight of easement in land belonging to his lessor, 
he may claim a right of easement based on imme- 
morial user. [ibid.] ; | : 
Tinkori Pathak v. Ram Gopal Pathak (9), Rajrip 
Koer v. Abul Hossein (9) and Ramessur Persed Narain 
Singh v. Koonj Behary Battuk (10), referred to. ` 
A tenant can, in India, establish his right to irri- 
gate his-fields from his landlord's tank by proof of 
open and continuous user from time immemorial. [p. 
` 388, col. 1.] Y DE 


No minimum limit of time can be laid down whic! 
would justify the inference as to immemorial user; 
vit depends on the evidence end the circumstances of 
each case. [ibid. 
| (18), re- 


> 


] 

Rambhai Dabhai v. Vallabbhai Jhaverbhai 
ferred to. - 

On the grant by the owner,. of a tenement or part 
of that tenement a grant will be implied of a 
_those .continuous and apparent easements which are 
necessary to the reasonable enjoyment .of the part 
granted and which have been and are at the time 
of the grant, used by the owner of the entirety for 
the ‘benefit of that part and of all those easements 


_ without which the enjoyment of the part granted - 


could not be had at all. But with regard to ease- 
- ments which are used from time to time only, they 

do notZpass unless the owner by appropriate langu- 

age shows an intention that they should pass. [p. 388, 
_ col. 2; p. 389, col. L] - 


An easement of necessity means an easement with- 
out which the property retained cannot be used-at 
“all and not one merely necessary to the reasonable en- 
joyment of that property. [p. 889, col. 1.) 

‘Unien Lighterage Co, v, London Graving Doek Co. (15) 
and Moola Gangulu v. Thata Jagannadham (16), 
referred to. < 


+ ‘The doctrine of implied grant does mot confer any 
title to easements which are-non-apparent and non- 
continuous. [ibid.] 

: “The right to the flow of water along an artificial 
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` 


. watercourse is an apparent and ‘continuous easement. 


[p. 389, col. 2.) 
Morgan v, Kerby (18), referred to. | 
Tf the Court of Appeal ‘finds difficulty in determin-: 
ing the questions involved on the' materials on the. 
record, it will be open.to it to remand the case to 
the trial Court for a decision with directions as to’ 
the taking of further evidence and the issue.of com 
mission for a correct eppreciation of the points in, 
controversy. and the facts at issue. [p. 390, col. 1.1: 
Appeal from a dacree of the Sub-J udge,. 
Singbhum, dated tha 16th December, 1925. | 
Mr, G. C. Mukerji, for the Appellant. 
~ Mr. 4. E. Roy, ior the Respondents. 
JUDGMENT. .. 
Chatterji, J.—In village Hendaljuri 
there is, a bandh (tank) called Buriband 
bearing plot No. 704, situated in a chawk 
called Bundgara chewk. The lands of the. 
parties- are situated to the west of this 
bandh separated by an embankment run- 
ning north to south. There are three 
different outlets for water to pags from the 
tank through the embankment .to the lands 
towards the west. They are described in the 
plaint “Una” “Che” and “Chha.” ‘The 
northern-most outlet is called “Una” and is 
at the highest level. South thereof is the > 
outlet “ Cha” and further south is the last 
outlet “ Chha” which is situated at about 
the southern, end of the embankment and 
has the-lowest level. i : f i 
. The case for the plaintif is that every 
year during the rains when the bandh is 
Alled up with water the excess water flows 
out through the outlet “Una” and passes 
on to the lands to the west, while every 
year from the month of Jeth up to the 
month of Kartik the plaintiff irrigates his 
lands from the outlet “Cha” through a 
:nullah to his lands, According to him the 
outlet “Chha” is not opened so long as 
water comes out through the outlet’ Cha” 
but when water no longer goes out through 
the outlet * Cha ” the plaintif lets out water 
of Ruribandh through the said outlet by 
removing earth and iakes it towards tae 
west over his lands. lt is asserted ‘hat 
neither the defendanis nor any one else 
ever had or has any right to open the outlet 
“Cha” or to let out water of the said’ bandh, 
and that-the plaintiff has been taking the 


water of the bandh in the manner describ- 


ed from.the time of his father for over 


40 yesrs openly, as of right without any dia- 
pute or objection and to the knowledge of the 
defendants and the public, and it is claimed 
that the plaintiff has acquired a permanent 
absolute right of getting the water of the 
aforesaid bandh for his lands in the manner 
atated above. It is, however, alleged that 
in September 1923, when the plaintif wig 
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taking water into. his lands through the out-. 
let “Cha” and when the water was flowing 
out through it the principal defendants Nos. 
l and 2 unjustly and forcibly removed earth. 
from the outlet ‘‘Chha” and let out water 
of the bandh through it. -This action pre- 
vented: the flow of water into particular 
lands of the plaintiff with the result that the 
yield became less than usual, On these 
allegations the plaintiff asks for a declara- 
tion that he has a right to take water from 
the bandh by the outlet “Cha” and that de- 
fendants'Nos 1 and 2 have no right to open 
‘the outlet “ Chha ” so long as -water would 
flow through it and also the issue of a 
permanent injunction restraining the said 
defendants from opening the outlet “ Chha” 
_orletting out water through it so long as 
water flows through the outlet“ Cha.” A 
sum of Rs. 45 and odd is also claimed, as 
compensation for less of yield. f 
The learned Munsif dismissed the suit. 
According to the judgment of the trial 
Court the plaintiff appears to have based 
his claim at the time of trial on a 
mutual agreement said to have taken place 
some 25 years ago. He, however, came to 
the conclusion that the tank water was used 
by both the parties but there was no satis- 
factory evidence that it was used by the 
plaintif as a matter of right and rather that 
plaintiff used the tank water with the con- 
sent of the principal defendants Nos jl and 2. 
“The learned Subordinate Judge allowed the 
‘appeal and passed a decree for Rs, 27 and 
odd for damages on a finding that the plaint- 
iff had proved his right to take water in the 
- manner alleged in the plaint. 
In discussing the ‘question of consent, 


"he refers to the evidence of the plaintiff's © 


‘witnesses that they saw the Mohana in 
question cut with mutual consent, but this 
he takes to mean that the Mohanas were cut 
to suit the convenience of both parties. 
“His finding is expressed as follows: 

'“The lands of both the parties are irrigat- 
ed by the openings and it is natural that” 
the Mohanas are opened according to the 
convenince of both parties, and Mohanas are 
-opened by Mutual consent, that does not 

mean that the plaintiff gets his supply of 
“water by lease and license.” 

’ He refers to the documents of title Exs. 1 
‘to 3 proved on bebalf of the plaintiff and 

showing the acquisition of 5-apnas share by 

auction-purchase, deed of sale and lease 

and states that pro forma defendants Nos, 3 
‘and 5 owned 5-annas . share as plaintifi’s 

co-sharers in the said Chawk while the bal- 
“Jance-is owned by the principal. defendanta 


A 
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Nog. 1 and 2 who were theoriginal mukarrari- 
dars ofit. In deciding whether the plaint- 
iff hasthe right to take water from the 
tank in the manner alleged in the plaint he 
makes the following observations: | 

“It was contended on behalf of the re- 
spondents that in Ex. 2 the bandh is express- 
ly reserved by the owners; so ib must be 
inferred that the plaintiff did not get the 
right to irrigate the lands purchased and it 
isaleo pointed out to me that the plaintiff's 
patta Ex 3 does not expressly give the plainte 
iff's right to irrigate As I have shown 
above the lands enjoyed irrigation facilities. 
at the time the plaintiff purchased and. tock 
settlement respectively. The irrigation .fa- 
cilities were an integral part of the incident 
of the land, plaintiff obviously took sttle- 
ment or purchased with all the advantages 
that ,their. vendors and lessors possessed. 
The plaintiff has besides given evidence of © 
immemorial user and in the circumstances 
of the case an implied grant can, be safely 
presumed. In fact the defendant admits 
that the plaintiff's lands in Bandgora chank 


‘are irrigated but he wants to say that this 


is done by the water that passes through the 
‘Una Mohana.’ I have no doubt that 
the ‘cha’ and ‘chha’ Mohana. irrigates the 
kha and gha schedule lands of plaintiff. I 


‘find that the plaintiff has proved his right to 
take water in. the manner alleged in. the 


plaint.” - 0 > AT 
Thus the decision, as I understand it, rests 
on: (1) the defendant's admission that the 
plaintiff's lands in Bandh Gora Chawk are 
irrigated from the tank, (2) the presumption 
of the implied grant from.the evidence of 
immemorial user. given by the. plaintiff, 
and (3) the right to enjoy irrigation facili- 
ties on the severence ‘of a tenement. ; 
The defendant's admiesion. relied on by 
the learned Subordinate Judge is that the 
surplus water of the tank pasees through 
the channel tomouth-of the embankment 
(evidently the outlet “Una”) and this is used 
for irrigation purposes. He further states 
in cross-examination that before he sold a 
share to the plaimtiff and the proforma de- 
fendants he used to irrigate these lands 
with the water of the tank by taking it 
through the northern chanuel, that is, the 
outlet ‘Una. He does not admit the use of 
water through “Cha” and “Chha” outlets in 
tthe manner alleged in. the plaint. .The 
decision, therefore, turns on the question ag 
to whether a grant can be implied from im- 


- memorial user or presumed in law from tlie 
- severance of tenement.’ i f 


wee 
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half of the defendants-appellants that the 
plaintif cannot successfully claim a right 
of easement as he claims title to the tank 
in respect of the waters of which the right of 
easement is claimed. On this part of the 
case reference is made to the following 
observation in the judgment of the Munsif: 

- “The plaintiff's evidence indicates that 
he poses to be the sole possessor of the tank 
and none can take water through the “Chha” 
outlet without his permission,” 

The Munsif further states that the plaint- 
iff bases his right on the mukarari interest 
in the village and also that the plaintiff and 
his son challenged the Record of Rights 
(in which his interest in the tank had not 
been recorded) by saying that the said. in- 
terest had not been recorded in it by mis- 
take. Ifa person claims a right of irriga- 
tion by virtus of ownership to the tank he 
cannot per se claim it as an easement, but 
an alternative claim of easement and owner- 
ship is maintainable: Narendra Nath Baruri 
v. Abhoy Charan Chattopadhya <1). 
As stated by the Madras High Court in the 
Full Bench case of Pannala Subba Rao v. 
Parupudt Lakshmana Rao (2) a man is not 
finally precluded from claiming the benefit 
of an easement merely because in the course 
of legal proceedings he made an unfounded 
Glaim to be the owner of the servient tene- 
ment, however strong evidence of such a 
claim might be against him. While the 
mere putting forward of a wider claim in 
legal proceedings is not conclusive against 
arightof easement, yet the question quo 
animo egerit, to what purported character 
are.the acts of user to be described is one 
which the Court must answer. The ques- 
tion in each case is ‘one of fact ‘as to whe- 
ther the acts of user are referable:to a pur- 
portéd character of owner or to the claim 
to an easement. Even in the case of an en- 
joyment from the time immemorial it would 
be . equally necessary for the plaintiff to 
prove a user as of right as an easement as 
distinguished from a right of ownership. 
Per Sargent, O. J., in Chunilal Fulchand v. 
Mangadas Govardhan -Das (3). This 
aspect of the case has not been considered 
by the lower Appellate Court. On question 
of fact I should observe that the decision in 
Chuni Lal's case (3) in so far as it tends to 
lay down that a claim to a right of easement 
“cannot bs established if a right founded on 


(1) 340. 51; 4 O. L. J. 487; 11 C, W. N. 20; 1 M. L. 
J. 364 (F. B.). - 

(2) 96 Ind, Gas. 968; 49 M. 820; 23 L..W. 609; A. I 
“p 1926 Mad. 728; (1926) M, W, N. 923, 

(3) 16 B, 592 a 
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‘ownership is negatived, was rightly ques: 
tioned by the Oalcutta. High Oourt in 
‘Surendra Nath Singh v. Giridhari Singh .(4) 
and by the Madras High Qourt in 
‘Konda Reddi v. Ramaswami (5). The mere 
‘claim of the higher-right-of ownership does - 
not prevent a person from acquiring the 
lesser right of easément provided he could 
show that he asserted certain rights over 
the servient tenement for the benefit of the 
dominant- tenant belonging to him.‘ Phe 
right of a plaintiff would depend upon the 
actual circumstances established by“ evi- 
dence and not upon an unfounded assertion 
of a claim. rs 
It is next urged on behalf of the- appellant 
that the plaintiff claims a right of tenancy 
and as such he can acquire no right of 
easement as against the landlord or as 
against another tenant under the. same 
landlord. Reference is made in this con- 
nexion to the case of Kilgour v, Gaddes (6). 
This case lays down that an easement such 
as arightof way, cannot under s. 2,.Pre- 
scription Act, 1832, be acquired by a ten- 
‘ant by user over land occupied by another 
‘tenant under the same landlord, even if that 
user has existed for the period of 40 years 
mentioned in the section. This is based on the 
principle, pointed out in Gayford v. 
Maffait (7) by Lord Cairne, that the tenant’s 
occupation is in the sight of the law that of 
his landlord, and when the tenant goes on 
to the adjoiningland of that landlord he can- 
not.be said to do so as “claiming a right” 
in respect of the supposed dominant tene- 
ment on behalf of the free holder, the sup- 
posed servient tenement being the free 
holder's own land. But aa enunciated in ~ 
Tinkori Pathak v. Ram Gopal Pathak (8) 
although a tenant cannot acquire a pre- 
scriptive right of easement inland belong- 
ing to his lessor, he may claim a right of 
easement based on immemorial user. This 
is on the principle laid down by their 
Lordships of the Privy Council in 
Rajrup Koer v. Abdul Hossein (9) and 
Ramessur Persad Narain Singh v. Koonj 
Behary Battuk (10) that when enjoyment of 


(4) 62 Ind. Cas. 633. i 

5) 17 Ind. Cas. 112; 38 M. 1; 6 L. W. 564. 

Ka (1904) 1K. B 457; 73 L, J. K. B. 233; 52 W. R, 438; 
30 L. T. 604; 20 T. L. R. 240. 

(7) (1869) 4 Oh. A. 133. . 

(8) 70 Ind. Oas. 663; 50 O. 356. 38 O. L.-J. 161; A. L 
R. 1923 Cal. 8. 

(9) 6 O. 394; 7 I. A. 240; 70. L.R 529; 4 Shome É. 
R. 7; 4 Sar. P. O. J. 199; 3 Suth. P, O.J. 816;-4 Ind. 
ioa 0.838 61 A. 33; 38 l 

1 . 633; 6 T. A. 33; 3 Sar. P. O. 5, 856;-3 Ind 
479; 2Shome L, R. 194 P, O.) oo ri wu 
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a right ofeasement has continued uninter- 
rupted for a long series. of years; such en- 
joyment: should be attributed to a- legal 
origin, and.the Oourt should presume a 
grant or an agreement: see also Madhab Dass 
v. Jogesh Chander (11). A tenant can, in 
India, establish his right to irrigate his 
fields from his landlord’s tank by proof 
of open and continuous user from time im- 
memorial: The case of Mani Chaner Chaker- 
butty v. Baikuntha Nath Biswas (12) 
relied on-‘by the appellant is distinguish- 
able, because that related to the claim of an 
acquisition of easement by prescription. by 
a tenant in other land of the lessor. ` 


It is next urged that no fiction of lost 
grant should be presumed in this case by 
reason of long user by the plaintiff or his 
ancestor, because the earliest document 
showing acquisition of land by the plaint- 
iffs ancestor in this chawk is of the year 
i890. No minimum limit of time can be 
laid down which would justify the inference 
as to-immemorial user it depends on the 
évidence and the circumstances of each case, 
In Rambhai Dabhai y. Vallabbhai Jhaverbhat 


(13) user ‘over a period of 35 
years -was considered to be sufficient 
to give rise to’ the presumption 
of immemorial user, but . the 


difficulty in the present case is that this 
isa second appeal and the learned Sub- 
ordinate Judge has not come to a positive 
finding of immemorial user by the plaintiff 
in the specific manner claimed in the 
plaint. The mere fact the plaintiff or his 
ancestor has been user ofthe water of the tank 
is not enough because his right to take 
water through the outlet “Una” 
disputed. The dispute is whether he has 
‘an unfettered: right to take water through 
“Cha” so as to disentitlethe owners (namely, 
defendantsNos. land 2) to open out the outlet 
“Chha” to irrigate their own lands so long 
as there would be water flowing through 
the opening “Cha.” The evidence as stated 
in the judgment of the trial Court as also of 
the Court of Appeal has been led that there 
was a mutual arrangement some 2a years 
ago. This part of evidence would also have 
to be considered in arriving at a decision 
whether a grant by immemorial user can 
tbe implied in the circumstances of the case, 
The case must, therefore, go . back so that 
.the case’of immemorial user may be proper- 
_ly considered and a clear finding arrived at 


(11) 30 O. 281. j - < 
(12) 29.0..363;.9:'C..W.N.856. =. iv yw 
< 18) 62° Tad, ‘Cas, 65;°45 B, 1027; 23 Bom, L, R, 422, 


` 
` 


is not .- 
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on a proper appreciation of the ‘entire - 
evidence and the circumstances of the case. 

The learned Subordinate Judge as I 
have shown in the quotation from his 
judgment proceeded on the footing that the 
plaintiff took settlement or made the pur- 
chase with all the advantages that their 
vendors and lessors possessed. There is a 
dispute as to the extent of the plaintiff's 
share-in the chawk in question but it is 
undisputed that the plaintiff -and his: co- 
sharers (defendants Nos. 3 to 5) have purchas- 
ed:two-annas interest of defendants Nos.1 and 
2 under Ex. 2 and have acquired a tenancy. 
right under Ex. 3to the extent of two-annas 
interest. Thus the plaintiff has at least two- 
annas interest in the chawk partly by 
purchase and partly by lease. There has 
thus been a severance of tenement and the 
question is what right the plaintiff would . 
acquire on this severance of tenement. 

Itis argued on behalf of the appellant 


“that no case of acquisition of a- right of an 


easement of servient tenement was pleaded 
by the plaintiffin his plaint and this case 
ought not to have been allowed to be raised 
in the Court below. It is true that this 
part of the case was not specifically set out 
inthe plaint but the plaintiff filed his 
documents of title and when materials are 
placed on the record and the matter comes 
within the general issue No. 4 framed in the 
suit the learned Subordinate Judge cannot 
be said to have overstepped the bounds of 
discretion in having allowed this part of 
the case to be agitated before him. But I 
regret to note that he has fallen into an 
error in applying the law on the subject 
The law on the subject has been laid down 
by Erle, O..J.,in the leading case of Polden 
v. Bastard (14) where he says there is a: dis- 
tinction between easements such as & right 
of way, or easements used from time to time 
ndeaseménts of necessity or continuous 
easements. The cases recognize this distinc- 
tion and it is clear law. that on a severance of 
tenements, easements used as of necessity 
or in their nature continuous will pass by im- 
plication of law without any words of grant, 
but with regard to easemenis which are 
used from time totime only,they do not pass 
unless the owner by -appropriate language 
shows an intention that they should pass. 
The distinction has to be remembered . 

between easements of necessity and ease- 
ments necessary for the reasonable enjoy- 
ment of the part granted. On the grant by 
theowner of a tenement or part of that 
~ (14) (1866) 10. B. 156; 7 B: 48, 130; 35 L, JQ: Bs 
ga; 181. T. 441; 14 WRI Tg 


- 124 I. O, 1930 
tenement a grant will be implied of (1) all 
those continuousand apparent easements 
which are necessary to the reasonable 
enjoyment of the. part granted and which 
have been and are at the time of the grant, 
“ used by the owner of the entirety for the 
benefit of that part and (2) of all those 
easements without which the enjoyment of 
the part granted could not be had at all: 
see Gale on Easements, 10th’ Edition, 
page 114. The latter class are usually 
termed easements of necessity and the 
former class “quasi easements.” Thus an 
easement or necessity means an easement 
without which the property retained cannot 
be used atall and notone merely necessary 
to the reasonable enjoyment of. that prop- 
erty: Union] Lighterage Co. v. Lendon 
Graving Dock Co. (15) and Moola Gangulu 
V. Thata Jagannadham.(16). It was, there- 
fore, the bounden duty of the Court to con- 
sider whether the right claimed is such 
that the plaintiff's lands could not ‘be en- 
joyed at all without the. same. If really the 
easement claimed is not one of the absolute 
necessity in the sense that without -it the 
enjoyment of the part granted. could not be 
had.at all, but still, if it is-a case of con- 
tinuous and apparent easement necessary to 
the reasonable enjoyment of the part granted 
and which was at the time of the grant used 
by the owner of the entirety for -the benefit 
‘of that part,.the plaintiff will be entitled to 
‘succeed. But it would be necessary to 
come to a positive finding that the easement 
is continuous and apparent and was used 
by the owner of the entirety-for the benefit 
‘of the part granted. The doctrine of impli- 
ed grant does not confer any title to ease- 
‘ments which are non-apparent and non-con- 
tinuous. An apparent easement is one the 
‘existence of which is shown by some perma- 


‘nent sign which upon careful inspection by 


a competent person would bs visibleto him. 


‘A non-apparent easement is one that has no. 


-such sign, A continuous easement is one 
‘whose enjoyment.is or may be continued 
without the act of man. A discontinuous 
-easement on ‘the other hand is one that 
needs the act of man for its enjoyment. 

: It is contended on behalf of the appel- 
Jant.that an apparent.and continuous ease- 
ment is confined to a window or opening for 
‘light and air and cannot be extended to 
flows of.water. This contention.is not sup- 
ported by any authority. On the other 


(15) (1902) 2 Ch. 557; 71 L, J. Oh. 791; 87 L. T. 381; 
18 T.L. T. 754, 
~ (16)76 Ind. Cas. 331; A, I. R, 1924 Mad, 108; 45 
MAL. J. 74, 
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hand, the authorities peint the other way. 
An easement of drainage falls within the 
definition of a continuous easement: 
Chintakudy Parvatemma v. Lanka Sanyasi 
(17). The right to the fow of water along 
an artificial water-course is held to be an 
apparent and continuous easement; Morgan 
v. Kirby (18). The existence of events 


(artificial channels) has been considered.as 


an apparent, continuous and necessary 
easement in thecase of Moola Gangulu v. 
Thata Jagannadham (16). The observa- 
tions of their Lordships of the Madras High 
Court in this connexion may be quoted 
with advantage: ec 
“The events might be closed for the sake of 
convenience after irrigating the plaintiff's 
fields as a temporary measure just asa drain 
may be closed for clearing silt or for repairs 
but this act being done for the proper enjoy- 
ment of the easement or in the course of the 
enjoyment of an easement which iscon- 
tinuous would not make the easement a 
non-continuous one.” i 
The materials on the record of this case 
are insufficient for a correct decision as to 
whether this claim is one of absolute neces- 
sity or anapparant and continuous easement 
necessary forthe benefit and enjoyment of 
the plaintiff's lands. In considering the 
second aspect it has to be determined if the 
plaintiff's lands used to enjoy waters at the 
time of the previous owner as now claimed. 
P. W. No. 2 Biran Manjhi deposes that he 
heard a talk between Mahendra Mukerji 
and the principal defendants for cutting 
the outlets about 25 years ago and states 


- that “before that there was no outlet in the 


bandh.” Therefore, the Court of fact has 
got to come to a decision whether there was 
an enjoyment in the manner claimed before 
the severance of the tenements in case the 
easement claimed is not one of absolute 
necessity. 

In considering whether the -plaintiff is 
entitled to a reasonable use of the water for 
irrigating his lands the Oourt will have to 
consider what should be considered reason- 
able in the circumstances of the case. 
P. W. No. 3 Baidyanath Dedeposes that 
“the defendant complained that the plaintiff 
had exhausted the tank by taking the entire 
water and as his fields were not irrigated he 


` was compelled to take water through the 


southernmost channel. He showed me the 

fields that no water was there, I was im- 

pressed by my visit that the defendants had 
(17) 7 Ind. Oas, 575; 34 M, 487; (1910) M, W. T, 571; 

SALL T292 6 E 

(18) SIM. 46; - 


330: 


t 


was bonafide.” - 


-PS SW. No. 2 Biran Manjhi demas thåt:` 
ethe -plaintiff and the defendants used to. 


a water from the bandh (tank) amica- 
y IH KU 

rP. W. No. 6 stater ` 

: “I havëseen the plaintiff's father defend- 


ánt No. 3 as also defendants Nos. 1 and2in — 


possession cf the bandh. They took water 


through the three outlets according to their: 


Hécessities.” 

*Therefóre the reasonableness of the 
claim according to the necessities of the 
partiés might well: be taken into account 
in ‘considering’ the.: extent to which the 
plaintiff's right, if any, is to be. declared. 
lf necessary a commission may be issued 


for taking levels: and -rendering assistance 


to: the Court -on the subject. . > 
-It was lastly urged a the. ‘easement 
élaimed i is void’ ás- being uncertain in its. 
extent because the quantity of water to 
bė? removed, is not ‘stated. The case. of 
Clayton v. Corby (19) relied on by the learned: 
Advocate for: the appellant has no applica- 
tión tothe facts of the -present. That was 
'a case of indefinite claim: to take clay out 
‘of-and from the plaintiff's close. Here the 
ease is limited-to. water necessary for the 
irrigation of plaintif’'s lands described 
in- the schedule to, the plaint. Thus it can- 
not be maintained that the claim ‘is void 
for uncertainty. Be that as it may, it.is 
‘abundantly ‘clear from What has been 
stated above that the:case has not been 
properly considered’ in the Court below 
and it:is necessary for .the ends of justice 
‘that the ‘case should go back. If the 
‘Court of Appeal finds difficulty in deter- 
mining the: -questions involved on the 
‘materials on the record, it will be open 
to it to remand the case to the trial Court 
for a decision with directions as to the 
‘taking of further evidence and the issue 
“of commission for a correct appreciation 
-of the-points in controversy and the facts 
atissue. I may add that the case is pre- 
‘eminently one’ which’ should be settled 
amicably by the parties and if they cannot 
come to an agreement they may makea 
-reference to arbitration. However, this 
F -a matter for the parties. : 

: In the result the appeal is allowed. The 
adane and decrees of the Oourts below 
are set aside and the suit remanded for 
‚decision. according to- law in the light of 


oe (1893) 114 E. R. 1306; 5 Q. B. 415; DEM. 449; 8 
Jur, 212, , 


a Kaki 
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no-other way for ‘irrigating their fields and > 
T said that” the conduct of the: defendants. 


H 
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the observation made- above. `Oosts ta. 
abide the result. oh ; 
Fazl Ali, J.—I agree. 5 
a. Case remanded, 
PATNA HIGH COURT. 
Second Civit APPEALS. Nos. 222 To 227: 


oF 1927. 
June 25, 1929. 
Present: —Mr. Justice Das and Mr. 
Justice James. 

KAMALA PRASAD SINGH—APPELLANT 

versus 

‘BANKEY PRASAD SINGH AND oraERE— 

-  .— RESPONDENT. > ©% 

Bengal Tênaneg Act (VIII of 1885), ss. 30 (a) D), 
32, 35—Enhancement of rent—Ascertainment of pre- 
vailing rates—Absence of distinct and different classes 
of land in same village, effect of—Duty of plaintiff 
to provide Court with -sufficient data—Enhancement 
on ground of rise of price of staple food crops—Basis 
of the rule—Simultaneous rise in price of cloth, etc. 
effect of—Grounds for refusing enhancement. 

Though, where soils of different class exist in the 
same villageand facilities for irrigation vary, the 
existence of lump rentals may make it -difficult to 
ascertain prevailing rates, the existence of lump 
rentulg doesnot take any given area out of the opera- 
tion ofs. 30 (a), Bengal Tenancy Act, since even if 
there are different classes of land in ‘the village and 
lump.rent has been assessed, the provisions of s. 31 
(f) of the Bengal Tenancy Act would apply. To as- 
certain the prevailing rates may be difficult in ‘such 
‘cases but itis incorrect to say that there can. be mo 
‘prevailing rates [p. 391, cols. 1 & 2} 

The course to be adopted in order to ascertain the 
„prevailing rates isthat indicatedin the case of Brij 
Behari Singh v. Sheo Sankar Jha (1). [p 391, col. 2.] . 
` Where the Commissioner reports’ that he is unable 
to ascertain-the prevailing rate the plaintiff should 
-ask for the appointment of another Commissioner . 
or provide the Court with further data from which ` 
‘the ise rate might be, ascertained. T- 391, 
co 
kahan 30(b) ofthe Bengal Tenancy Act is-not 
.based on economic principles but on -the legal and 
historical principle that the landlord is entitled to 
a certain shareof the produce of the holding: An 
enhancement of renton the ground ‘of increase in 
the price of staple food crops cannot, therefore, be 
refused merely because the price’ of cloth, oil ete., 
has risen and the raiyat has consequently not been 
benefited by the increase inthe prices. [ibid.] 

In enhancing rent under Chap. V of the Bengal 
“Tenancy Act, the provisions of s. 35 of the Act can- 
-not be ignored ; but in orderto show that 2 tenant 
‘is not Hable to pay the enhancement which would be 
admissible under the rules laid down by s. 32; it. is 
necessary to show that the rent’payable ` by the rai- 
“yat is already unduly high, orthat the productive 
capacity of the land has deteriorated through no fault 
of the rayat since his rent was settled. {p. 392, col. 


A was [3 


Appeal against 8. denina of. the District 
‘Judge, Patna, datéd the 17th’ September, 


[j 
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1926, confirming that of the Munsif, Barh, 
dated the 22nd March, 1926. - . 

` Messrs. C C. Das- and Shiveshwar Dayal, 

for the Appellant. 


Mara, S N. Rai and Ganesh Sharma, for . 


the R sspondente. a 
JUDGMENT, 

James, J.—These appeals arise out of 
three suits for enhancement of rent undér 
the -provisions of 8 30 (a) and 30 ib) of the 
Bengal Tenancy Act- In order to ascertain 
the prevailing rate in the village, a revenue 
officer was deputed to make a local enquiry; 
‘but he was-unable to ascertain. what the 
prevailing rate-was.. The-Munsif of Barh, 
finding that no evidence had been given on 
which he could decide what was the pre- 
vailing.rate in. the village, declined to en- 
‘hance the defendants’ rent under s. 30 (a) of 


"the Bengal Tenancy Act. Under a. 30 (b: the : 


“Munsif found the enhancement wae admissi- 
-ble at the rate of four annas in the rupee, 
and he enhanced the defendants’, rent to 
this exent. Both parties appealed to the 
District Judge of Patna. The landlords ap- 
. ‘pealed claiming that the rent should have 
-been enhanced under ss. 30 (a) and 31; but 
their appeals were dismissed and they now 
come up in second appeal from that decision. 
The tenants” ‘appeals against the decree 
enhancing their rent under-s. 30 (b) -of the 
Bengal Tenancy Act were alowed to- this 
extent, that the énhancement was reduced 
to two annas in the rupee. The landlords 
appeal from that decision of the District 
Jadge; and cross-objections have been’ pre- 
ferred by the tenant-defendants against the 
- appellate decrees which enhanced their rent 
at the rate of two annas in the rupee 

Mr. CO. O. Dason behalf of the landlord- 
appellants argues in the first place that the 
lower Oourts have treated the question of 
the ascertainment of the prevailing rate from 
a wrong standpoint. The learned District 
Judge remarks that although lands are 
classified and assessed according to their 
class in the Sonthal Parganas, and other 
hilly portions of thie Province, thera are no 
prevailing rates to be found in Behar prop- 
er. This view appears to be based on the 
assumption that there can be no prevailing 
rate unless there are distinct and different 
classes of land within the same village, and 
unless these classes are easily to be distingu- 


ished. But it isuot correct to say that- 


there are no prevailing fasts in Behar prop- 
er. It istrue that where souls of different 
class exist in the same village and facilities 
for irrigation vary, the existence- of lump 
Tentals may make -it difficult to ascertain 


KAMALA PRASAD SINGH V. BANKEY PRASAD SINGH. 


391 

prevailing rates; but the existence of lump 
rentals does not take any given area out of 
the operation of s. 30 (a), since even if there 
are different classes of land in the village and 
lump rent has been assessed, the provisions 
of s. 31 (f) of the Bengal Tenancy Act 
would apply. To ascertain prevailing rates 
may in such cases be difficult; but that is 
another matter. I may point out that the 


course which should be adopted in order to . 


ascertain prevailing rates was indicated 
by this Court in Brij Behari Singh v, Sheo- 
Sankar Jha (1). But in the suits with 
which we are here dealing, the Commissioner 
concluded his report with the statement that 

“in spite of my best effort I failed to 
exactly find out the prevailing rate of rent 
as neither party cared to furnish the neces- 
sary data.” - 

The plaintifis made no protest; they made 
no application for the issue of a fresh 
commission, and they tock no steps to 
provide the Court with further data from 
which the prevailing rate might be aseerta- ` 
ined. . 
Mr. O.O. Das says that the plaintiffs 
did not object to this report because the 
Commissioner had-stated that in his opinion 
the prevailing rate of rent, by which he 
evidently meant a fair and equitable rate, 
ought to be seven rupees a bigha. But 
the fact remains that the Commissioner 
reported that he was unable to ascertain 
the prevaling rate, and that no steps were 
taken for the appointment of a second 
Commissioner. No application has been 
made for the appointment of a second Com- 
missioner up to this time, and it is certain- 
ly too late to make such an application 
now, when the case hayreached the stage 
of second appeal. - 

Appeals Nos 225, 226 and 227 must, there- 
fore, be dismissed. aden 

In Appeals Nos. 222, 223:and'224, Mr. O. 
O. Das claims that the lower “Appellate 
Court ought not to have reduced the en- 
hancement which had been allowed by the 
Munsif of Barh. . The learned District 
Judge has reduced the enhancement on 
the ground that the theory underlying the 
rules laid down ins, 30 (b) ofthe Bengal 
Tenancy Act is that an increase in the price 
of staple food crops. benefits the raiyat and 
enables him to pay a higher rent; and that 
in practice this theory is unsound, because 
the- price of cloth and oilhas risen with 
the prices of staple food ‘crops, so that 
the raiyat has gained no benefit. from the 


. (1) 39 Ind. Oas, 85; 2 P. L, J.124;1 P.L. W, 434; 
- (1917) Pat. 108. 


-3842 


srine in prices. The learned District Judge 
“has apparently omitted to notice the con- 
¿cession to the raiyat which is made in 
:Bub-s. (b) of s..30 of the Bengal Tenancy 
„Act; but Ishould observe that the section 
Jasa whole is based not on economic prin- 
ciples but on the. legal and historical 
-principles that the landlord is entitled to 
,& certain share of the produce of the hold- 
„ing. In the words of Regulation XIX of 1793 
“by the ancient law of the country the 
„ruling power is entitled to a certain pro- 
portion of the produce of every bigha of 
-land, demandable in money or kind accord- 
ing to the local custom unless he transfers 
„his right thereto fora term of-years or in 
perpetuity ". `, | : 

| In those areas to which the Decennial 
Settlement applied, the ruling ‘power com- 


pounding with the zemindars transferred . 


‘this right to them; and except where 
‘raiyats hold at fixed rates, the landlord is 
entitled to a periodical revision of rent 
under s. 30 (b) of the Bengal Tenancy Act, 
not on general economic principles,. but 
because he is entitled to a certain pro- 
: portion of the produce of theland. The 
learned District Judge has definitely 
found that the land of these holdings has 
not deteriorated, and that though the land is 
of poor quality, the rent paid is much below 
average rents in the district. In enhancing 
rent under Ohap. V of the Bengal Tenancy 
Act, the provisions of s. 35 of the Act 
cannot be ignored; but in order to show 
that a tenant is not liable to pay the 
enhancement which would be admissible 
under the rules laid down by s. 32, 
it is necessary. to show that the rent 
payable by the raiyat is already unduly 
high, or that the productive capaci- 
ty of the land has deteriorated 


through no fault of the raiyat since his. 


rent was settled. Inthe suits with which 
we are here concerned, there appears 
to be no justfication for allowing enhance- 


ment at less than the full rate admissible ` 


under a, 32, 

The decrees of the lower Appellate Court 
are accordingly set aside and the decrees 
of thé Munsif are restored. Appeals Nos. 
222,223 and 224 are decreed, and the cross- 
objections are dismissed. Each party will 
bear his own costs. 

Das, J.—I agree. 

A Decrees set aside, . 
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PATNA HIGH COURT., 
Sgoonp Orvır Appears Nos. 457, 471 


AND 472 oF 1927. 
July 8, 1929. . 
Present: —Mr. Justice Das and 
Mr. Justice James. ; 
Sri RAMCHANDRA NAIK KALI— 
- PLAINTIFF—APPELLANT, ` 


2 versus 
_  RAMBRIOH SINGH AND ANOTHER— 
; DEFEND«NTS— RESPONDENTS. 
` Bengal Tenancy Act (VIII of 1885), ss. 30 (b), 37, 52 
(2) (a), 74—Collection of rent and abwab though Record 
of Rights contains rent alone, whether amountstoenhance- 
ment of rent and bars suit for enhancement within 15 
years—Rent fixed with reference to reputed areas— . 
Actual area held more than reputed area—Enhance- 
ment of rent. f R 

Any agreement to consolidate abwabs with .the 
rent would be invalid under s. 74 of the. Bengal 
Tenancy Act; and an illegal or invalid contract fo 
pay rent ata higher rate doesnot come. within the 
provisions of 5. 37 to operateas a bar to the in- 
stitution of a suit for enhancement’ of rent. 
Whenthelandlord used to collect rent and abwab before 
the prepayation of the Record of Rights and. though 
in the Record of Rights the actual rent alone was 
shownas rent, the landlord continued to collect rent: 
and abwab as before: | 

Held, that the collection of rent-and abwab did 
not amount toan enhancement of rent by contraet 
so as to prevent the landlord from suing for enhance- 
ment of rent underjs, 37, Bengal Tenancy Act. 
- Budhan Mahton v. Wazihunnissa Begum (1), follow- 
ed. 4 

Where ib is found that rents were originally settled 
with the ‘tenants with reference to reputed areas, 
that is to say,atso much per bigha, onthe assump- 
tion that they held acertain number of bighas, and 
the reputed areas are found. to be less than. the 
actual. areas held. by the tenants, the rent is liable 
to be increased under s. 52 (1) (a) of the Bengal | 
Tenancy Act and itisof no practical importance in 
such a case whether the original areas Were ascertain- 
ed by formal measurement or by mere guesswork, 

Appeal against a decision of the Addi- 
tional Subordinate Judge, Shahbad, dated 
the 20th January, 1927, modifying that of 
the Munsif, Sasaram, dated the 19th June, 
1926.. °° 7 


Messrs. - Parmeshwar -Dayal and D. N. 
Varma for the Appellant. 
Mr. B. P. Sinha, for the Respondents 


- JUDGMENT., - paan 
James, J.—These appeals arise out of 


“three suits for enhancement of rent under 


s. 30 (b) of the Bengal Tenancy Act and for 
increase of rent on the ground of increase.of . 
area under s. 52 (a) (i). Before the prepara- 
tion of the Record of Rights, the plaintiffs- 
landlords collected in addition to their rent 
an abwab of half an anna in the rupee which 
was described in their papers as neg or 


‘masum. When the Record of Rights was 


prepared, the Revenue Officer, recording the 
legal rent payable, entered in the khatian 
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‘the ground rent, disallowing the abwab ; but 
the plaintiffs continued to collect rent at the 
“oldrate. The defendants to thede suits con- 
‘tended that this collection of rent at the old 
“rate implied a formal enhancement of rent 
“by contract within the meaning of s. 29 of 
‘the Bengal Tenancy Act, and as these suits 
‘were instituted within fifteen years of the 
‘time of the preparation of the Record of 
‘Rights, they claimed that by the provisions 
of s. 37 of the Act they were not liable to any 
enhancement of rent. The Munsif of Sasa- 
ram treated the rents:paid since the pre- 
paration of the Record-of-Rights as con- 
sisting of ground ‘rent (asl) and abwab; and 
holding that there has been no legal en- 
hancement by contract, he gave a decree for 
enhancement of rent under s. 30 (b), on the 
basis of the rental shown in the Record of 
Rights, and at a rate considerably below 
the rate which would-be admissible under 
s. 32 of the Bengal Tenancy Act. On ap- 
peal the learned Subordinate Judge of 
Arrah held that the fact that within the last 
fifteen years the landlords had realised rent 
at a higher rate than that shown in the Re- 
cord of Rights must be treated as implying 
that the rents had been enhanced by 
contract, so that the landlords’ claim based 
on the ground of rise in prices. must be 
disallowed under s, 37 of the Bengal Tenancy 
Act. The plaintiffs appeal from this portion 
of the- order of the learned Subordinate 
J udge. 

Mr, Parmeshwar Dayal on behalf of the 
plaintiffe-appellants argues that there has 
been no enhancement by contract within 
fifteen years of the institution of the suits. 
Both the Courts below have found that rent 
was collected after the preparation of the 


‘Record of Rights at the'same rates as before: 


it, and that before the Record of Rights was 
prepared, this rent included neg.or masum. 
Mr. Parmeshwar Dayal argues that after the 
final publieation of the Record of Rights, 
this rent includes neg just as- it did before. 


The learned Subordinate Judge has declined: 


to consider the rent collected since the final 
publication as a jama arrived at by’ con- 


solidation of abwab, on the ground that the, 


rent receipts given since that date do not 
show abwabs; but’ Mr. Parmeshwar Dayal’ 


points out that the rent receipts never at- 


any time showed abwabs separately, and 
there has actually been no variation in the 
total amount received by the landlords” 
since the year 1897. Although the actual 
amount payable by the raryats has not’ 
changed sincs-1897, the learned Subordinate 


Judge observed that ‘the. rent. must - be: 
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regarded. as having ‘been enbanced.attér the’ 
preparation of the Record of Rights, because 
it is higher than that shown in the khatian. 
But if the jama paid by the raiyats before 
1912 consisted of’ ground rent and neg, and 
the same jama was paid after 1912, it is- 
manifest ‘that this jama consists also .of: 
ground rént and neg, and there has been 


‘actually nochange in the amount of the 


legal rent’‘payable. Any agreement tocon- 

solidate abwabs with the rent would be: 
invalid under s. 74 of the Bengal Tenancy 

Act;and an illegal or invalid contract to 

pay rent ata higher rate does not come 

within the provisions of s. 37 to operate as: 
a bar to the institution of the suit for 

enhancement of rent: Budhan Mahton v, 

Wazihunnissa Begum (1). Therefore, whe- 

ther the consolidation of neg with the 
ground rent or asl was made before or after 
the final ‘publication of the Record of: 
Rights, it would not operate asa bar fora 

suit for enhancement of rent. The illegal- 
enhancement or consolidation must be 

ignored when the rent is being enhanced, 

thatis to say, the enhancement must be on 
the rent legally payable, as attested in the 
Record of Rights. In this respect ` the. 
procedure of the learned Munsif was 

correct. 

The second ground on which: the land- 
lords-claimed increase of rent was that the 
defendants were holding more land than 
The Courts 
below found as a fact that rents were 
originally assessed on the reputed areas of. 
the defendants’ holdings. The defendants 
endeavoured to show that the difference in 
area, by which they now appear to hold 
more land, was due to a difference in the. 
length of the rod on which the area of the . 
local bigha depends; but on this point the 


‘findings of fact were againet them; and 


increase of rent on the increased. area was 


- allowed by the lower Courts. A cross-objec- 


tion against this increase óf rent has been 
preferred :by the tenants-defendants, It is 
argued that the increase of rent is not 
admissible because it has not been shown 
that the area which the tenants‘. hold 
has actually increased, ‘or that the 
areas shown in the landlords’ old jama- 
bandis wére ascertained by measurement, 
or by a rod of the same length as has 
been used in the calculation of the modern 
areas. 

The present area which -is shown in the 
Record of Rights in acres has been reduced . 

(1) 44 Ind. Go 292; 4 P. fi: J. 106; 4 P.L. w: 210; 
(1918): Pat. 162. 
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to'a bigha calculated with a rod of 3} cubits; 
that is to say, of 1225 square yards. -The 
tenants contended that the: local bigha of 
the village was measured with a rod of 4 
cubits: in length, that is to say, that the 
| bigha had an area of 1600.square yards. The 
Courts have found that the local bigha was 
measured with a rod of 34 cubits; butit is 
‘argued on behalf of the cross-objectors 
that this finding is not sufficient; that the 
Courts ought also to have found that the 
‘area shown in the jamabandi was ascertained 
by actual measurement and by measure- 
ment with a rod of 33 cubits. But the 
defendants never objected by their writ- 
ten statements that although the local rod 
was 34 cubits the measurements on which 
their rent had been calculated had been 
made with a rod of 4 cubits. Their objec- 
tion was merely that the local bigha pre- 
valent in the village was based on measure- 
ment with a rod of 4 cubits; and on this 
‘point the findings were against them It 
has been found that the rents of these 
defendants ‘were originally _fixed with 
reference to their reputed areas; that is to 
ray, the rents were settled at so mucha 
bigha on the assumption that the tenants 
held a certain number of bighas On this 
finding that the rent was definitely settled 
with reference to the area, since the stand- 
ard of measurement is known to be a bigha 
of 1225 square yards, itis of no practical 
importance whether the original areas 
were ascertained by formal measurement or 
by mere guess-work, 


- It is pointed out on behalf of the cross- 
objectors that that although the actual area 


of the village is 4882 bighas, the area shown © 


in the landlord’s teishkhana jumabandi is 
4443 bighas; and it is suggested that in 
some ‘way or other this should have been 
treated as a point in favour of the defend- 
ants, as showing either that there was some 
difference in the standard of measurement, 
or that there has been no proper measure- 
ment at all. On this argument it is 
sufficient to observe that the total area of 
the yamabandi is ascertained by adding to- 
gether the aress of the separate holdings 
and if the area shown in the landlords’ 
jamabandi -had nct been less than the area 
ascertained hy actual: measurement, they 
would not have been entitled to apply for 
increase of rent. lt has been clearly found 
that the tenants’ rents were originally 
settled. withreference to reputed areas which 
are- less: than. the areas, now held; and on 


that finding they are liable to increase of, 
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rent. under s, 53 (2) (a) of the Bengal 
Tenancy Act, 

The result is that the plaintiffs’ appeals 
will be allowec; the decrees of the lower 
Appellate Court will be set aside, and the . 
decrees of the Muneif willbe restored. The 
cross-objections will be ciemisced with 
costs, The plaintifis will be entitled to 
their costs tbrcughovt; but these three 
cases will be treated as one for calculation 
of Pleader’s fees. 


. Das, J.—I agree. 


A. _Appeals allowed. 


t 


PATNA HIGH COURT, 
SEOOND CiviL APPesLu N:s +92 snp 1183 
To lzll cr 1927. 

July 30, 14.9. 

Present :— Mr. Justice Wort. 
RAMESHWARDHARI SINGH 
AND OTBERS—PLaiNTIFF35— APP&LLaNTS. 

versus 
MAHABIR SINGH : Nob oTHERB— 
D-FEYDanTa— RvFPONDENTS. 

Bengal Tenancy Act (VIII of 1885},ss 30 (b), 35, 87 
74—Increase of price in food crops—Claim for enhance- 
ment of rent—Rise of price in other articles, whether 
ground for refusing enhancement— Basis of right to 
enhancement of rent--Realisation of abwab in addition 
to rent, whether bars suit for enhancement within 15 
years 

. The fact that the price of articles which the raiyat ` 
has to buy with the money which he obtains from the 
sale of his surplus crops, for example, cloth, oil, spices 
and agricultural implements, has risen to the same or 8 
greater extent than the price of staple food crops, 
and the raiyat hasnot received any benefit from ‘the 
increase in the price of food crops, is no ground for 
refusing enhancement of rent under s. 30 (b), Bengal 
Tenancy Act. ` : 

- Kamala Prasad Singh v. Bankey Prasad Singh (1), 
followed. fe oe 

The expression “which is under the circumstances of 
the case unfair or inequitable” in s. 35, BengalTenancy 
Act, refers to the circumstances of the particular 


ease. 
The fact that since the date of the Record of Rights the 
landlord has realised abwab from the tenants in addi- 
tion to the rent lawfully recoverable does not preclude 
the landlord from claiming enhancement of ‘rent 
within 15 years under s. 37, Kergal Tenancy Act. 

Ram Chandra Naik Kali v. Rambrich Singh (3), 
followed. 

Messrs. S. M. Mullick and S. N. Rat, for 


the Appellants. 
Messrs. S. C. Bose and P. P. Varma, for 


_the Respondents. _ 
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. JUDGMENT. —These appeals arise 
‘out of actions for enhancement of rent. 
The plaintiff is the appellańt before the 
Court and his ground of appeal is that 
the learned District Judge has disallowed 
the maximum amount of enhancement to 
which he is entitled under s. 30 sub-s, (b) of 
the Bengal Tenancy Act on principles which 
are erroneous. The maximum amount 
which the Courts below have found in this 
case is 3 annas 2 pies for paddy lands, and 4 
annas 5 pies for uplands. : 


‘The ground upon which the learned 
District Judge has disallowed a part of this 
maximum enhancement and only allowed 
2 annas in the rupee is that the principle 
underlying the section entitling the land- 
lord to an enhancement in the case where 
there has been & rise in the average local 
prices of staple food crops during the 
currency of the present rent is, to use the 
learned Judge's language, that the raiyat is 
better off. I find I cannot agree with the 


principle’ which the learned Judge lays : 


down upon which he bases his judgment 
and Ido not propose to repeat the laugu- 
age of. the Divisional Bench of this Oourt 
in the case of Kamala Prasad Singh v, 
Bankey Prasad Singh (1) being judgments 
in appeals from the same District Judge; 
but it is pointed out in the judgment of Mr. 
Justice. James there - that’ the principle 
which the learned Judge has applied in this 


case is. erroneous, that the reason for allow- 4 


ing the enhancement under the Bengal Ten- 
ancy Act was by reason of the fact that the: 
basic -principle of -rent im this country is 
that “the ruling power was ‘entitled toa’ 
certain. proportion of the produce’ of every, 
bigha of land demandable in money or kind 
according to the local -custom, unless’ he, 
transfers ` his’ right thereto for a term of, 
years or in- perpetüity.” |. 5: 

The learned; Judge is there quoting, 
Regulation XIX of 1793. Now-the learned 
Judge in this case: having laid. down the 
principle goes on: to point out-that in these: 
cases the price.of-.goods which the raiyat 
has to buy with the money. which he obtains. 
from the sale of his surplus. crops, for: 
example, --clotb, oil,--spices, agricultural 
instruments (I imagine the. learned Judge, 
used the expression‘agricultural implements) 
has risen to the same extent or to a greater 
extent than the price of rice and wheat and, 
the raiyat . will ordinarily’ be-.worse - off. 
“(124 Ind. Oas, 390; 10 P.-L. -T.-693; A. I. R1929 
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That is the reason for twhich, exercising his 


discretion under s. 35, he has disallowed 
the full amount, It is perfectly plain that 


if a principle of that kind is to be applied 


to cases- of enhancement, then there never 
could be an enhancement on the, ground 
provided by 30, sub-s. (b) of the Bengal 
Tenancy Act. The very provision of s. 30, 
sub-s. (6) would show that the cost of living 
itself had risen in other words, the very 
reason for allowing an enhancement would 
be the same reason for disallowing it which, 
of course would produce absurd results. It 
is quite clear, on a-proper construction of 
s. 35, as is pointed out in the decision of 
this Court: to which I have referred, that - 
when the section uses the . expression, 
“which is under the circumstances of the 
case unfairior inequitable” the circumstances 
referred to are circumstances of the 
particular case. 

In my judgment the grounds upon which 
the learned Distract Judge hss come to the 
conclusion that in this case only 2 annas in 
the rupee should be allowed are wholly un- 
tenable and his judgment to that extent must 
be set aside and there must be an enhance- 
ment at the rates which he found to be the 
maximum amounts, that is to say, 3'annas 
2 pies for paddy lands and 4 annas 5 pies 
for uplands. ; 


There is a cross-objection by the -res- 
pondents in this appeal. Their contention 
was that in any event no enhancement could 
be allowed in these cases as there had been 
an enhancement of the rent within 15 years. 
What appears to be the facts of this case 
in regard to this point are these: that at 
some date since the publication of the 
Record of Rights the landlord has realised 
from the tenants a sum amounting to 9 pies 
in the rupee described as neg and dak cess. 
In this connection the learned Counsel on 
behalf of the resrondents relies upon the 
ease of Watson &Co v, Sree Kristo Bhumick 
(2) where it was decided that where dak-cess 
is claimed under a contract by which rent 
was payable, the dak-cess together with 
the rent proper must be considered to be 
the rent lawfully payable; and it is argued 
from that decision that in this case the neg 
and dak cess must be considered: as part 
of the rent because they were lawfully 
payable. That argument appears to me to 
be begging the question. in the same way, 
as itis suggested that the learned District 
Judge has begged the question by stating 
that this neg and dak-cess were illegal 
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abwabs and, therefore, not lawfully recover- 
able -and consequently not ‘rent’ within 
the meaning of s. 30 (b) of the Bengal 
Tenancy Act. 

Now the findings of the Courts below 

seem to me to conclude this matter. It is 
frst established beyond doubt that this 
sum of 9 pies in the rupee was realised as 
neg and dak-cess and not as rent, so called, 
and as the learned District Judge points 
out the defendants’ case was that this 
money was recovered as cess and not as 
enhancement of the rent. 
_ The case in Ram Chandra Naik Kali v. 
Rambrich Singh (8) discussed this question 
and in circumstances which were almost 
precisely similar tothe cases which are 
before me. But, as I have already stated, this 
point seems to me to be concluded by the 
decisions of the Courts below, namely, that 
the amount was recovered from the tenants 
as cess and not as enhancement of the 
rent, and I would notice particularly in 
this connection that there was a finding of 
the trial Court that this pay ment was made 
by he tenants from acertain date and unwill 
ingly. The suggestion made by the learned 
Counsel on behalf of the respondents in this 
case was that there was a definite contract as 
between the landlord and the tenants to 
enhance the rent. The finding of the 
trial Court toa very large extent upon 
which the Appellate Gourt seems to rely is, 
as I have already pointed out, that this 
amount was paid by the tenants unwill- 
ingly. This is diametrically opposed to 
any suggestion that there was a contract 
between the parties to enhance the rent. 
It isonlyon such an assumption as that, 
namely, that there was an agreement bet- 
ween the parties to enhance the rent, 
that the respondents-tenants in these cases 
could possibly succeed. 1 have stated 
that the finding on the facts is against 
the contention of the respondents in this 
ease, and, in my judgment, when once it is 
found that these amounts were paid as 
neg and dak-cess; the provisions of s. 74 of 
the Bengal Tenancy Act are attracted. 
Section 74, sub-s. (1) provides— 


“All impositions upon tenants under 
the denomination of abwab, mathat or other 
like appellations, in addition to the actual 
rent, shall be illegal, and all stipulations 
and reservations is for the payment of such 
shall be void” 

| In these circumstances the position is that 


* (3) 124 Ind. Oas. 392; 10 P, L; T. 696; A. I.R. 1929 
Pai. 661, L 
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these sums are irrecoverable from 
tenants, and as decided by the Oourt 
in Ram Chandra Naik Kali v. Rambrich 
Singh (3) first the payment of such illegal 
amounts by the tenants is no bar to a 
suit for the enhancement of rent, and, 
secondly, that when such enhancement 
is claimed it is to be claimed upon the jama 
as recorded inthe survey Record of Rights 
In my judgment the cross-objection fails, 4 

The result is that the appeals must be 
allowed, the judgment of the learned Dis- 
trict Judge set aside and the judgment 
and decree of the Munsif restored. 

a. Appeals allowed. 


PATNA HIGH COURT. 
OriminaL Revision No. 246 or 1929. 
August 2, 1929, 
Present:—Sir Courtney Terrell, KT., 
Ohief Justice, and Mr. Justice Chatterji. 
BANSLOOHAN LAL AND aNoTHER— 
PETITIONERS 
versus 


EMPEBROR—Opposits Party. 

_ Police Act (V of 1861), ss. 12, 29-—Police Manual 
Rules 261, 278, 808—Police Oficer showing case diary 
to legal adviser of accused—Offence—Conviction under 
Penal Code—Conviction by Sessions Judge on appeal 
under s. 29, Police Act, legality of—Rules 278, 808, 
scope and meaning of—Police Rules, force of —S. 29, 
construction of —Criminal trial- False defenee that 
prosecution stery ts concoction by” Police—Aggrava- 
tion of sentence—Legal practitioners—False plea— 
Gross miseonduct— Duty of Courts. 

Rules 278 and 803 of the Police Manual are rules 
‘made byjcompeient authority’, within the meaning of 
s. 29 of the Police Act. [p. 398, col. 1.] 

Section 29 of the Police Act applies to all rules made 
by the Inspector-General of Police which have received 
the approvalof the Local Government. [<bid.] 

Paragraph (b)of r. 278, is not amere statement 
of the law but imposes an express prohibition upon 
a. Police Officer from shewing the case diary to the 
legal adviser of the accused. The meaning of the 
rule is that the Court Officer is to keep the diaries 
in his own possession and that if the accused or his 
agent callfor the diary in any circumstances other 
than those mentioned in the earlier part of para. (b) 
m Saur Officer is to refuse the request. [p. 399, 
col. 1. Sh 

The words ‘document or information’ in r. 803 in- ` 
clude case diaries. [ibid.] | 

Section 29 of the Polite Act is to be construed 
quite widely. [ibid.] 6 
- Offences under s. 29 are not limited to the wilful 
breaches or neglect of a rule or a regulation or a 
lawful order but include any “violation of duty.” 


ibid.] 
Mohamed Yusuf v. Emperor (1); followed. ` 


the =. 
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Where the accused were eonvicted by a Magistrate 
under certain sections of the Penal Gode and in ap- 


peal the Sessions Judge framed a charge under s. 29 


of the Police Act and convicted the accused under 
the said section: 


Held, that the words “shall on conviction before'a ` 


Magistrate” in s. 29 ofthe Police Act did not oust 
the jurisdiction of the Sessions Judge and the con- 
viction was not ultra vires, [p. 399, col. 2.] 

In re Indrobeer Thaba (2) and In re Bhoobun Singh 
(8), distinguished. 

Where a Oourt Inspector allows the legal adviser 
of the aceused to have possession of the case diary, 
the offence continues so long as the diary is in the 
hands of the legal adviser and the latter is guilty 
of abetment of an offence under s. 29, Police Act, 
Lp. 400, col. 1.) 

Per Courtney-Terrell, C. J.—Where a false defence 
that the prosecution story is an entire concoction on 
the part of the Police is raised on the direct instruc- 
tions of the accused, he adds to the heinousness of 
the offence with which he is charged by a baseless ac- 
cusation of outrageous condnet on the part of the 
Police or other prosecutors. Ina clear case of this 
kind the tribunal should take this into account as a 
circumstance of aggravation in awarding the sentence. 
Where the suggestion is made by the legal prac- 
titioner without reasonable cause the legal practition- 
er is guilty of the grossest professional misconduct 
Moreover, cross-examination on these lines is often 
grossly abused and it is the duty of the tribunal if 
it has any suspicion when an Advocate begins an 
attack upon a prosecutor or a witness by way of so- 
called “suggestions” involving dishonourable conduct 
to demand from the Advocate an assurance that he 
hes good grounds for making the suggestions. If 
the assurance is not received the cross-examination 
on these lines should be stopped promptly. If the 
assurance is given and if it should appear at the ter- 
mination of the trial that no such grounds had ex- 
isted the tribunal should bring the conduct of the 
Na to the notice of the High Court. Lp. 460, 
col, 2. 

Application against an order of the Ses- 
sions Judge of Shahabad, dated the 23rd 
March, 1929. modifying that of the Magis- 
trate and Sub-Divisional Officer, Arrah, 
datedthe 23rd February, 1929, 


Sir Ali Imam, Messrs. H. L, Nandkeolyar 
and B: P. Sinha, for the Petitioner. 

Mr. C. M, Agarwala, Assistant Govern- 
ment Advocate, for the Crown. 


JUDGMENT. 


Courtney-Terrell, C. J.—This is 
& petition for the revision ofa decision of 
_the Sessions Judge of Shahabad convict- 
ing the petitioners Banslochan Lal, a 
mukhtar practising at Bhabhua, and Barm- 
eshwar Nath Varma, a Court Sub-Inspector 
employed at the same place. The facts are 
as follows:—At Bhabhua there were two fac- 
tions which I will term A aud B res- 
pectively of the Moslem community. Bet- 
ween these factions litigation and criminal 
cases had taken place. One Khurshaid 
Mian amember of faction A had lodged 
First Information. accusing. one Sher 
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Muhammad and several others of faction 
B of rioting. The matter was investigated 
by the Police, acharge-sheet was prepared 
and the charge-sheet together with the 
case diaries were sent to the petitioner Bar- 
meshwar Nath Varma, The Sub-Divisional 
Officer fixed the 5th June, 1928, for the 
hearing. The petitioner Banslochan Lal 
was employed to defend the accused. On the 
4th June, the Inspector Zeaur Rahman 
acting on information received at the 
Thana went accompanied by two Sub-Ins- 
pectors and a constable to the house of 
the Court Sub-Inspector. There he found 
the petitioner mukhtar together with an- 
other mukhtar. The petitioner Banslochan 
had in his hands the case diary and was 
taking notes from it, The Court Sub- 
Inspector was away in another part of 
the house but he appeared after a few 
moments and explained that in his absence 
the mukhtar had taken the case diary. It 
is clear, however, that he had without 
permission from superior authority and on 
his own responsibility allowed the mukhtar 
to see thecase diary and take the notes. 
The other mukhtar has since been acquit- 
ted. The Court Sub-Inspector and the two 
mukhtars were taken before the Sub-Divi- 
sional Officer of Arrah.and charge-sheet 
was. prepared by the Police. This charge- 
sheet contained amongst other things 
charges under s. 29 of the Police Act, 1861 
The Magistrate, however, charged the Sub- 
Inspector under ss. 409 and 217 of the 
Indian Penal Code and the petitioner 
Banslochan Lal was charged with abet- . 
ment under ss.409-114; also under ss. 217- 
114 and s. 3790f the Indian Penal Oode. 
‘The trial Court convicted the accused 
under all these sections. The petitioners 
-were ordered to be detained until the rising 
of the Court. The petitioner Banslochan La] 
was sentenced to pay a fine of Rs. 300 and 
the petitioner Barmeshwar Nath Varma 
to pay a fine of Re. 250, at 

On appeal tothe Court of Sessions the 
Judge held onthe facts that there could 
be no conviction under s. 409 or 217 or 379 
of the Indian Penal Oode. But he himself 
framed a charge under s. 29 of the Police 
Act as against the Oourt Sub-Inspector and 
as against the mukhtar under s. 29 read 
with s. 114 of the Indian Penal Code. He 
convicted the petitioners under these sec- 
tions, and he reduced the sentences to fines 
of Rs, 150 in respect of each of the accused. 
He found that there had been a breach 
of rr. 278 and 803 of the Police Manual, 
Part 1. a oR a 
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Section 29-of -the- Police Act is as 
follows: — ` ` i 
_ “Every Police Officer who shall be guilty 

of any violation of duty or wilful breach 
or neglect of any rule or regulation or 
lawful order made by competent authority. 
or who shall withdraw from. the duties of 
his. office without permission, or without 
having given previous notice for the period 
of two months, or who being: absent on 
leave, shall ‘fail, without reasonable cause, 
to: report himself for duty. on the expira- 
tion ‘of such leave, or who shall engage 
without authority in any employment other 
than his Police duty, or who sballbe 
guilty of cowardice, or who shall. offer any 
unwarrantable personal: violence ‘to any 
person in his custody, shall be liable on 
conviction before a Magistrate, to a penalty 
not exceeding three months’ pay, or to im- 
prisonment, with or without hard labour 
for a period not exceeding three months’ 
or to both.” 

The first point taken on behalf. of the 
petitioners is that therr. 278 and &03 held 
to have been broken are not statutory rules 
or regulations and that the meaning of the 
words “made by competent authority” 
implies that therules referred to in s. 29 
must be such only as have such statutory 

authority. Now under s. 12 of the same 
Act it is enacted as follows:— 


“The - Inspector-Géneral of Police may 


from time to time, subject to the approval 
of the Local Government, frame such orders 
and rules ashe shalldeem expedient relative 
‘to the organization, classification and dis- 
tribution of the Police force, the places at 
which the members of the forceshall reside, 
and the particular services to be performed 
by them ; their inspection, the description 
of.arms, accoutrements and other neces- 


saries to be furnished to them; the collect- _ 


ing and communicating by them of intelli- 
gence'and information ; and all such other 
orders and rules relative to the Police force 
ng the Inspector-General shall, from time 
to time, deem expedient for preventing 
abuse or neglect of duty, and for rendering 
puch force efficient in the discharge of its 
duties.” : 
_ Tf such rules have received the approval 
of the Local Government it is clear that 
they are rules to which s. 29 applies. At 
the head of the volume of rules contained 
jn ‘the Police: Manual (among which 
rr. 278 and 803 are to be found) there ap- 
pears a preface signed by the Officiating 
Ohief Secretary to the Government of Bihar 
pnd Orissa, It is as follows :— os g 


` 
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‘ “The Lieutenant-Governor in Council has 
in éxercise of the - powers conferred ‘by the’ 
sections mentioned on. the margin of the. 
paragraphs or sub-paragraphs of thisiManu- 
al: which are marked with an asterisk, or a 
single or double dagger, made or approved 
the orders and rules contained in those pa- 
ragraphs or.sub-paragraphs in supersession 
ofall. orders and rules heretoforé made 
under those sections. - KENA eek ae 
~- “2 The remaining paragraphs ofthe Man- 
ual, though. not. having statutory: force, 
are binding on all Police Officers, as well 
as on all -other officers. of Government to 
whom they refer. §- . ”-. °° . 
“3 Only those rules or orders have been 
framed as statutory rules or orders’ to which 
‘it’ seemed necessary or desirable. to give 
legal effect; but. there are many. others 


„contained in the Manual which might- have 
-been issued as statutory rules‘ or orders 


had it “been. deemed‘ necessary - to: “issue 


‘them in.that form” 


In the margin of rr. 278 and 803 there.-is 
no “asterisk or single or double- dagger.” 
It is difficult to understand why, the preface, 
was framed in this way and no explanation 
of it is forthcoming. All that was required 
-was the approval by the Government and 
the second paragraph of the pre face.clearly 


‘indicates_ that whether or not it was the 
-intention‘of the Government to give .to any 


particular rules and regulations the’ status 
of statutory rules it is very obvious that all 
the rules have received.the approval of thé 
Government and are intended by the Go- 
vernment to be binding upon all Police 
Officers. Rule 278 is divided into three 
“paragraphs and the first two only are ma; 
terial. Rule 278, para. (a) is as follows:— 
“The original file of case diaries is attach- 
ed to the charge sheet [see r. 177 (a)}, The 
diaries shall remain in the personal custody 
of the Court Officer, but he shallmake them 
over to the prosecuting officer, who shall 
make his notes on the margin and keep 
the diaries with him for guidance.: At the 
conclusion of the case, the Oourt Officer 
shall return the original diaries to the 
Police Station from which they were sent 


Paragraph (b) starts with a summary of 
the law relating to the use of case diaries 
in a Criminal Court and concludes with 
‘the sentence. F 

“The accused and his agent are not en-' 
titled to call for or use the diary in any 
other circumstances.” i . 

It is said that there is here a mere state 
ment of law. without any express prohibition 
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upon a .Polico Officer from shewing the 
case diary to the legal adviser of the accus- 
ed. In my opinion this view is quite un- 
sound, The meaning of the ruleis that 
the Court Odicer is to keep the diaries in 
his own possession and that if the accused 
or his agent call for the diary in any cir- 
cumstances other than those mentioned in 
the earlier part of para (b) the Court Officer 
is to refuse the request There has, there- 
. fore, been a distinct breach of this rule by 

the Oourt Sub Inspector. Rule 803 is as 
follows:— f : 

“A Police Officer may not, unless general- 
ly or specially empowered by the Local 
Government in this behalf, communicate 
directly or indirectly to Government serv- 
ants b: longing to other departments, or to 
non-official persons, or to the Press, any 
document or information which has come 
into, his possession in the course of his 
public duties, or has been prepared or col- 
lected by him in the course of these duties, 
whether from official sources or otherwise.” 

It is urged that the custody of the’case 
diaries having been: specifically dealt with 
under r. 278 the words “document or.. in- 
formation” in r, 303 do not include the 
case diaries. In my opinion this argument 
is untenable, The words “document or in- 
formation” are quite comprehensive. 

In my opinion s.29cf the Act is to be 
construed quite widely. The words “rules 
and regulations” it is true clearly refer to 
such rules and regulations as are properly 
framed by a competent authority, that is to 
say, by the Inspector-General. The words 
“lawful orders” refer to any order which 
any officer may lawfully give to any indivi- 
dual or specific body of individuals under 
his command and Í agree with the judg- 
ment of Mr Justice Adami in the case of 
Mohamed Yusuf v. Emperor (1). I would 


further point.out that offences under s, 29- 


are not limited to the wilful breaches or 
neglect of a rule or a regulation or a Jawful 
order but include any "violation of duty.” 
A consideration of the Statute asa whole 
indicates tbat as opposed to the constitu- 
tion of a military force which provides 
for punishment to be inflicted by military 
officers for violation of duty or breach of 
orders the constitution of the Police force 
under the Act is such that punishment by 
imprisonment or fine is to be inflicted by 
the Civil Magistrate before whom the 
offender is to be brought; and provided 
that the rule or regulation has been pro- 


1) 56 Ind, Cas, 497;.21 Or, LJ. 465, ° 
(1) 56, | 
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perly framed and approved by the Local 
Government or, on the other hand, that the 
order, if it be an order, was lawful, a breach 
is an offence under the section and farther | 
more any violation of-duty is similarly 
punishable, It may. well be that in any parti- 
cular case. the offence may be so trifling 
that the Magistrate may say that it should . 
not have been brought before him but 
should have been dealt with departmental- 
ly. The offence, however, committed by 
the petitioner Barmeshwar was a ‘serious 
offence. - ee 
The second point taken by the petitioners 
was thatthe conviction not being by. ‘the 
Magistrate but by. the Sessions Judge ‘it 
cannot stand because of the words “in 
s. 29, “shall be liable -on conviction before 
a Magistrate.” > - : > ae 
Reference is. also made tor. 261 (a) of 
the Police Manual which is asfollows:— ' 
~ “Superintendents and the. principals of 


- the Police: Training College and Constables 


Training Schools are empowered to ‘order 
the prosecution of Police Officers under 8. 29, 
Act V of 1861, but no Magistrate, except the 
Magistrate of the district, may exercise the . 
power of instituting prosecutions under 
this section.” 

It is not denied and we are satisfied that 
the prosecution in this case was ordered by 
a Superintendent. The rule is merely an 
enabling rule except that in the -case of. a 
Magistrate who institutes a prosecution he: - 
must be the Magistrate of the district; and - 
‘an Appellate Oourt has all the powers“ of 
the Court from which the appeal lies. : 
- Two cases were relied ‘upon to support 
the contention of the petitioners. The first 
is the case of In re Indrobeér “Thaba (2) 
where the accused under s. 26 of the: Act 
was committed straight to the Court of 
Sessions'on the charge and it was held that 
Sessions Judge had no power to try such 
cases. In the case of Inre Bhoobun Singh 
(3) the person charged under s. 29 was.aleo ` 
committed direct to the Sessions and a 
similar decision was arrived at. In this 
case, however, the accused were tried on the 
facts before the Magistrate and a charge: 
sheet was submitted which included charges 
unders. 29, He merely failed to convict 
the accused under the proper section, In 
‘my opinion the cases cited have no applica: 
tion. 

It was contended on behalf of the mukh- 
tar that the whole of the offence of the Court 


(2) 1 W. R.-Or. 5, 
(3) (1868) 2 W, R Or 36,- - 
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t Sub-Inspector; if. any,- wab committed before after consultation it had ‘been decided not 


“the: ‚mukhtar began noting from the diary 
“and that there cannot be an offence. after 
-it has been committed.: In my opinion a 
complete answer to this «centention is to be 
.found in the fact that the Court Sub-Ins- 
-pector by allowing the mukhtar- to have 
possession ofthe diary was committing an 
„offence which continued so long as the diary 
_was in the -mukhtar’s hands. - : 


1. would, therefore, . -decline - to- interfere 
with the convictions. 


A rule was isaned Galak: the petitioners 
to. show cause why the sentences should not 
‘be enhanced. We have carefully examined 
this aspect of the matter. The Police Offi- 
cer has been under suspension for a consi- 
‘derable period with all the disadvantages 
‘appertaining to that position and it is’ pos- 
‘sible that he may receive further depart- 
‘mental punishment. The mukhtar,on the 
.other hand, has not..yet been dealt with 
‘under the Legal: Practitioners Act and it 
‘will be for the Sessions Judge to consider 
‘the matter and to decide whether or not to 
‘make a formal reference to the High Oourt. 
‘In the particular circumstances of this case 
the punishments inflicted by the Sessions 
J udge appear to us to be adequate. 


“There remaing ` another aspect at his 
‘matter involving a very important poin `f 
principle to which I desire to call the atten- 
‘tion of criminal tribunals and legal practi- 
‘tioners for their guidance, and it received 
illustration in this case. After the submis- 
sion of the points: of law on behalf of ths 
petitioners, the junior Advocate on their 

ehalf proposed to enter into a discussion of 
the facts taking advantage of the principle 
that: since there was 8 rule for enhancement 
‘he was entitled to show that the accused 
should not have been convicted. For this 
. purpose he offered to demonstrate from the 
evidence that the whole casehad been con- 
‘eocted"by the Inspector and the Sub-Inspec- 
‘tors. who arrested the petitioners. I pointed 
out to the learned Advocate that he was quite 
atlibertyto takethis course butshould it fail 
‘and should we come to the conclusion that 
the aspersion-on the character of these Police 
‘Officers were without foundation, this cir- 


cumstance would gravely aggravate the - 


original. offence and that the sentence would 
in that case be. substantially enhanced. -An 


‘adjournment for consideration was granted . 


after which Sir Ali Imam, leading Counsel 
. forthe petitioners, appeared. ‘and. Stated | that 


- tothenotice of the High ‘Court: 


to go further into the facts and he-confined 
himself to other-and quite legitimate argu- 
ments against the rule for enhancement, 
It is extremely common for Advocates for 
the defence to argue that the prosecution 


‘story is an entire ‘concoction onthe part of 


the Police and in the vast majority of cases 
To evidence whatever ' elucidated in cross- 
examination or offered by § examination-in- 
chiefis ever produced in support of this. 
argument, Now either the contention is 
raised on the direct instructions of the 
client or it is deliberatély- raised by the 
Advocate without any instructions at all, 
In the fortner case the accused has added 
to the heinousness of the offence with which 


-he is charged by a baseless accusation of 


outrageous conduct on the part of the Police 
or other prosecutors. In a-clear case of this 
kind. the tribunal should take this into 
‘account as a circumstance of aggravation 
in awarding the sentences. In the latter 


‘case, that is to say, where the suggestion is 
made by the legal practitioner without >- 
-Teasonable cause, the legal 


ractitioner is 
guilty of the grossest professional : miscon- 


‘duct. Moreover cross-examination on these . 


lines is often grossly abused. and it is the 
duty of the tribunal ifit has any suspicion 
when an Advocate begins an attack. upona 
prosecutor ora witness by way of so-called 

“suggestions” involving dishonourable 
conduci to demand from the Advocate an 


‘assurance that he has good grounds. for 
‘making the suggestions. 


-If the assurance 
is not received the cross-examination on 
these lines should be stopped promptly. If 


the assurance is given and if it should 
‘appear at the termination of the trial that 


no such ground had existed, the tribunal 
should bring the conduct of’ the Advocate 
J -make 
these observations in order that.a check 
‘may ,be placed upon a growing and serious 
evil and without reference to the particular 
facts of. this case. ` 


Chatterji, J.—i agree to the order ne 


‘posed by-the learned Chief J ustice ‘for ae 


reasons given-by him. 


| 


A: Order accordingly. 


ie L..0, 1930. | 
ALLAHABAD HIGH COURT. 


ESE ` October 25, 19995; 
- Pria -—Mr. Justice: ay i 
3 N ANN HUN =D EPENDANT— APPELLANT.” 


p 


: versus A 
“BALKA; alias DARYAĞ- Pinnt, ae 
“RESPONDENT. © va xi Wg 


“Pegiiraki on Ai (EVI: of 1908),:5s.-12, 9 erdene 2 
Acti (Tof. 1872), 84 91— Unregistered: “mortgage-deed— `: 
Mortgagee: put: in:possession—Suit: for < redemption .. 
Maintainability . „of: suit--Doctrine of: pee perform- 
ance. - S 

Where a ~Hortgages. entered “into , possession on 
the basis of an unregistered-mortgage-deed for Rs; 19975 
andin a suit for redemption by the, mortgagor, con- 
tended that the mortgagor was not entitled to redeem’: 
as the mortgage’ was unregistered and inadmissible i in. 
evidence :' 

Held, (1) that .the ` ‘ mortgage:deed,;' being: unregis- á 
tered, was inadmissible in evidence; [p. 401, col. 2.) ' 

(2), ‘that under s: 9l-ofthe Evidence, ‘Act, no, other 
evidence was admissible’; [ibid] 

(3) that the doctrine of “part, performance had’ no 
application arid. the suit for rédémption :- was not, . 

-matotainable. [p. 402, col. 1.] 

The equitable. doctrine of part performance cannot 
ey the éxpress provisions of the Statute: Law. 

ibid Ag 

Ram Gopul . NG Tulshi Ram. (4), followed. 

‘Maddison v. Alderson (2) and “Mahomed Musa v., 
Aghore` Kumar Ganguli (3), distinguished. ` 

: Second appéal from a, decreé of the Sub- : 
ordinate - Judge, Jhansi; dated the 25th of. 
J une, 1927.- °° 

‘Mr, K. D: Walaba; ‘for the Appellant. - 

Mr. Iqbal Ahmad, for the Respondent, 


JUDGMENT.—This is a dalan daa: ; 
appeal from. the judgment, dated 25th June, 
1927, of :Mr.. Sarup Narain, Subordinate | 
Judgé) oi. Jhansi. The ‘plaintiff. brought 
a suit for. the. redemption of ‘two houses,:. 
five trees, 24. plots 'of occupancy land and . 
mesne profits; but the only matter for 
consideration now is the redemption of the. 
24 plots. 

. The facts as. alleged by the plaintiff were. 
that the: plaintiff's father, one Har. Gobind,‘ 
„in the. month of December, 1899, executed a ` 
mortgage: for Rs.. 199 in favour ‘of: the 
ancestors of defendants Nos. 1 to4. It was. 
a term ofthe mortgage that if the mortgage : 
was not paid off in the:course of oné.year . 
then the mortgagees were to.take posses- 
sion :as.if it were-a-usufructuary mortgage. 
The, plaintiff’s.case was that the mortgagees . 
did take possession onthe failure of the. 
mortgagor .to: pay off the. mortgage and 
enjoyed the usufruct for many years, and : 
that the amount of money thus: :recovered: 
by-the mortgagees greatly exceeded the prin-: 
cipal and. interest of the mortgage. : He, 
therefore,. prayed for redemption, posession; 
ar mesne profita; “4 i 
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' cannot; be” ‘proved. . 


» Wes a2 KAST (P. G: Ne 
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“Three of the defendants, who. were. aie 
* tives ‘and’ descendants’ of the original | 
» niortgagees, admitted ` that sey were in ° 
_ One’ defend- | 


a NG PETE 
eh 


2. That it was a dogma which “ought” 
io have been registered under’ 5. 59 ofthe.. 
Transfer of Property, Act, “and that ` 
it had ‘not been ‘registered; and,” tète“ ` 


: fore, under ês. 17 and 49 of the ‘Registration,’ 
` Act was inadmissible in evidence ; 3 


3 That under s. 91 of the Evidence Act: 


‘the deed’ itself being inadmissible no other, | 
. evidence’ was admissible, and ` 


4, “That even if the docuinéent’ waa admise, ’ 
sible,’ in’ ‘evidence, it. was “not: “properly, | 
` proved. a. 

“As'tègards- ground No. 1, the: document” 


. Was originally: a simple mortgage and not ` 
- usufructuary. 
. usufruét only: bécame operative, ‘on’ the: 


The provision’ aè' to’. the” 


happening of a: certain condition. which ` 
might nevér have occurrêd. I, therefore,’ in. 
. agreement with . the ruling reported in “ 
Anonymous Case (1) held’ that the document, , 
was properly stampéd., ° 

The chief point raised by the appellant. ` 
is No. 2." There can be “mo doubt that by : 
s. 59 of the: Transfer of Property Act the ` 
deéd must be registered, and ‘that s9. 17 ` 
“and 49 of the Registration: Act, being | 
unregistered, fit-is . inadmissible in “evi ° 
dence, The matter standing. thus, a very ` 


: serious obstacle, of course, is-put -in the 


plaintiff s' way if the, mortgage-deed itself 
Unless the, ‘plaintiff z * 
< could pray in aid some other evidences ` 


. his action for redemption must fail. Under 


“8. 91 of the Evidence..Act the deed itself 
being inadmissible no other evidence is 
available to the plaintiff, but the plaintiff 
relied upon, and strenuously argued, the 
doctrine of part performance as laid down 
in the leading case of Maddison y, Alderson 
` (2) and. ‘relied upon,. the decision 
of the Privy. Council iu. the case 
reported in Mahomed. Musa v..Aghore Kumar 
Ganguli (3). The | plaintiff. ‘urged. ‘that by 

(1) 10 O. 274: - 

(2) (1883) 8 A. O. 467; -52 L.-J. Q.- B. 757;49 L, T. 
303; 31 W.R. 820; 47. P, 821, 

(9) 28 Ind. Cas. 930; 42 O. 801; 17 Bom. L. R 0 

1 Q. L: J. 231; 28 ML. J. 548; ‘19 0. Wi N. 250; 
A. L. J, 229; 17 M. L. T; 143; “ahi W. 258; (1915) ih 
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this Privy Council “decision the equitable 
‘doctrine of part performance was applicable 
to India, and that the contract having been 
performed by both the parties the deed was 
admissible to show the nature of the 
defendants’ possession. I am of, opinion 
“that the. case of Mahomed Musa v. Aghore 
Kumar Ganguli (3) cannot be relied upon 
by the respondent i in support of this point. 
That case, in my view, is distinguish- 
able. It referred to a compromise entered 
into in 1873 at which date the Transfer of 
Property. Act had not been passed, and, 


indeed, atthat date the ccmpromise peed not ' 


have been in writing. Under such circum- 
stances it- was possible to pray in aid 
the doctrine of part performance. In the 
matter before me, however, there is direct 
atatutory enactment and no equitable 
doctrine can, override the provisions of 
Statute law. I think that the observations 
of the Court made in the case of Ram 
Gopal v. Tulshi Ram (4) which are those of 
a.Full Bench of this Court, are applic- 
* able to this.case, The point No. 2 must, 
therefore, be decided in favour of the appel- 
lant, and "that being so, it is not necessary 
be consider the other points raised by 

m. 

I regret having to decide in favour of 
the appellant in this case because it is clear 
on the facts that he has no merits, and by 
this decision , he 
keep possession of. property which clearly 
is not his, unless the plaintiff can claim 
the property in some other action which 
will not be-barred by statutory limita- 
tion. 

ane appeal i is allowed with coste. 


Appeal allowed. 
a) 116 Ind. Oas. 861; 26 A. L. J. EBs, A. I.R. 1928 
All. 641; 51 A. 79; Ind. Rul, (1929) All F: B) 


ALLAHABAD HIGH COURT. 
Szeconp Civit APPEsL No. 14 oF 1927. 
December 17, 1929. 

Present:— Justice Sir Shah Mubammad 
Sulaiman, Kr, and’ Mr. Justice Kendall, 
SHIAM SUN DAR LAL— PLalNTIEF 

Rage A . | — Å P: BLLANT ` 
. versus | Jr 
i ` SHIB RAM AND OTHERS—- DEFENDANTS . 
, — RESPONDENTS. 


“Civil Procedure Code (Act V. of. 1909), 0. XVII, - 
> F, 8—Pleader applying for adjournment and withdraws. 


will be enabled to- 


` dismissal of the suit.. 


E LO. T930 


ing on refusal to adjowrn—Dismissal of suit, whether ' 


amounts to decree—Appeal, competency of. 


Under O. XVII, r. 3, Civil Procedure Code, | 


„apart from the explanation added to it by the Allah- 


abad High Court, if a Pleader after the rejection 
of an application for adjournment withdraws from 
the case, stating that he has no further instruction 
to proceed with it, there is really no appearance 
of the party by a Pleader. duly instructed and 
enabled to answer all material questions relating to 
the suit within the meaning of O. V, r..1 (2-b) and the. 
dismissal of the suit under such circumstances would 
be a dismissal. for, default of appearance and would 
not amount to a decree. [p. 403, col. 1.] 

Rukam v .Tara Chand (1) and Krishna Dass v. Ram 
Ugrah Singh (2), referred to. 

‘Seconda appeal 
District Judge, 
zlst of August, 1926, confirming that of: 


the Second’ Munsif, dated ‘the luth of May, 


_1926.. 


i Mr. S. Mohammad Husain, for the Appel- | 
ant. 


Messrs, S, C. Goyel and K. C. Mital, for the 
Respondent. 


J UDGMENT.—This a plaintiff's appeal 
arisig out of a suit on the basisof a mort-. 
gage-deed. The plaintiff wasaminor and 
the suit was instituted by his mother acting | 
as his next friend. After the issues had 
been framed, the 14thof April, 1926, was 
fixed for the filing of a list of witnesses, but , 


_ on that date the suit was transferred to the 


Court of another Munsif, who fixed the 10th 
of May, 1926, for final decision. When the 
cage was called on tor hearing on that date 


an application signed by the next friend’s ` 


mukhtar- am and countersigned by the 
plaintiff's Pleader was filed in the Qourt . 


_ praying for an adjournment on the ground 
that the mukhtar-1-am had been continuously . 


ill for about a month and had not been able 
to. summon the witnesses. The learned 
Munsif thought that this ground was a mere. 
lame excuse and rejected the ‘application. 
After that order that plaintiff's Pleader . 
stated that he had no instructions to proceed 
with the case other than to file the aforesaid 
application for adjournment. After this 


- statement of the Pleader the Court passed 


the following order:— 
-“The plaintiff is absent and his Pleader 
has no instructions O.dered that the suit 


be ene for default and with costs, if . 


instead of fling an application to have 
the suit restored, the plaintifi was advised to 
file an appeal belore the District Judge. The 
appeal was filed on the Ythof June, 1926, - 
which would be just within 30 days of the. 
The learned District 
Judge has diemissed the appeal holding. 
that no appeal lay to him, inasmuch as the 


from a decree of the’ = 
Bulandshahr, dated the 


` 


124:1, ©. 1930;- 


order. was.one of dismissal for default and 
did not amount to a decree. A second appeal 
has been preferred to this Court challenging 
this view. : 

` The order was, passed by the learned 
Munsif ata time when the explanation 
added to O. XVII, r. 3 by this High Oourt 
did not ‘exist. Under the law as it then 
stood it was quite obvious that if the Pleader 
after the rejection of the application for 
adjournment withdrew from the case, 
stating that he had no further instruction to 
proceed with it, there was really no appear- 
ance of the plaintiff by a Pleader duly 
instructed and enabled to answer all 


material questions relating to the suit within ` 
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for hearing was the first, date in the Court. 
of the Second Munsif to whose Court the : 
suit had been transferred. In filing the 


_a@ppeal the minor's next friend appears to 


have been led away by the wrong advice . 
given, that an appeal would lie and that the 
remedy was not by an application for restora- 


‘tion. 


The appeal is accordin gly dismissed with i 
costs including in this Oourt fees on the :' 
higher. 4 
a a Appeal dismissed. 


x 


the meaning of O. V, r, 1 (2b). The learned . 


Munsif himself treated the proceedings as 
on default of appearance and passed his 
order accordingly. We are unable to hold 


Appellate Court about these proceedings was 
in any way wrong. 
. It was argued before the lower Appellate 


Court and thesame point has been pressed _ 


before us here that the mukhtar-i-am was 
present in the Oourt room. There is no 
justification for this assumption, and as 


pointed out by the learned Judge there is, 
- no material on the record to suggest that he ` 


‘was so presentat the time when ths order 
was passed by the Munsif. ‘The mere 


fact that: the application for adjournment ` 
bears his signature also does not prove his | 


presence in the Oourt room. There was 


accordingly no appearance by a Pleader - 


accompanied by some person able to answer 


all such questions within the meaning of.. 


sub-cl. 3 of the above quoted rule, 
“That this was the view held by this Court 
is clear from the cases of Rukam v. Tara 


Chand (1) and Krishna Dass v. Ram Ugrah . 
Singh (z). The order passed by the learned . 
Munsif was accordingly an orderof dismissal , 


for default and‘ did not amount to a decree. 
No appeal, therefore, lay to the Oourt. 


‘If the allegation on behalf of the plaintiff 


that the omission to summon the witnesses 
had been caused by the continuous illness 
of the mukhtar i-am for a month preceding 
the date of hearing were proved it was very 
unfortunate that the application for adjourn- 
ment was not granted on some appropriate 
order asto payment of costs. The suit was 


brought on behalf of a minor and was based” 


on a registered document, and the date fixed 
1) 65 Ind. Gas. 775; 20 A. L. J. 123; A. IR. 1922 
11. 68." : 
(2) 74 Ind, Cas, 845; 21 A. L. Je 500; A. I R. 1923 


ae wor 


| ALLAHABAD HIGH COURT. 
that the view” taken by him and the ` 


Szoonp O1vir Appgat No, 1348 or 1926. 
November 25, 1929. ` 
Present:—Mr. Justice Niamatullah — 
and Justice Bennet. 
MURTAZA KHAN AND oTHERS 
— DEFENDANTS— APPBLLANTS 
: versus. 
SAHU AJIT PRASAD—P aIntTIFF 
— RESPONDENT. 
Agra Tenancy Act (II of 1901), s8. 95, 202—Reference 
to Revenue Court under s.202—Plaintiff’s’ right’ to 
question legality of reference in appeal—Reference’ 
illegal—Decision of. Revenue Court, whether binding 
on Appellate Court—Distinetion between, suit under. s. 
95 and reference under s, 202. ` 7 i 
"Where a reference is made by. a Munsif to the 
Revenue Court under s. 202 of the Agra Tenancy Act, 
at the instance of the defendant, it isopen to the 
plaintiff to raise the question before ‘the Appellate 
Court as to whether the Munsif was correct in 
making the reference; and if the Appellate Court 
comes to the finding thatthe Munsif was not entitled 


- to make such a reference, it is not bound by s. 202 


(2) and need not dispose of the suit in accordance 
with the final decision of the Revenue Court. There, 
is. a distinction in this respect between a suit brought 
in consequence of an order under s. 202 and an in- 
dependent suit brought under. s. 95. [p. 404, col. 2.] 
Dhandet Kuar v. Chhotu Lal (1) and Dhan Det 
Kunwar v. Chotu Lal (2), relied on. 7 
Second appeal from a decree of the 
Second Subordinate Judge, Moradabad, 
dated the 25th of March, 1926, reversing 
that of the Munsif, Bijnor, dated the 23rd 
of December, 1925. ak 
Dr. N. C. Vaish and Mr. S. N. Seth, for ` 
the Appellants. `- as i 
Mr. P. L. Banerji, for the Respondent. 
JUDGMENT.—This is a’ second 
appeal in which a Bench of this Oourt 
remanded an issue for finding by the lower 
Appellate Oourt as to whether a ‘certdin 
plot in dispute was “land” as defined by the, 


. Agra Tenancy Act (ILof 1901) or not; and. .. 
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the finding of fact by the lower Appellate 
Court is in the negative and is that the plot 
is a grove. 


The appeal is by the defendants. The 


plaintiff sued for possession of this” plot es ` 
a grove, and fer recovery of damages `on ` 


account of the produce appropriated by the 


defendants. It has been found that the © 


defendants were zemindars and in posses- 
sion of the grove in question and that they 
sold their zemindart and the grove’ in 
dispute to the plaintiff. The case for the’ 
defendants was” that the grove was their 
sir and that by the sale they acquired ex- 
proprietary rights init. In the Oourt of 
first instance, that of the Munsif, at the 
instance of:the defendants, the Munsif 
passed an order under s. 202 of the Agra 
Tenancy Act (II of 1901) requiring the 
defendants to institute-a suit’ within three 
months in-the Revenue Oourt:for the deter- 
mination of the question. The final deci- 
sion of the Revenue Court (the ‘Commis- 
_ sioner) is to the effect that the land was sir 
and that by the sale defendants acquired 
ex-proprietary rights in it, and he directed 
that ex-proprietary rent should be assessed 
under s. 36 of the Land Revenue Act. The 
Munsif accordingly dismissed the plaintiff's 
suit following ‘the decision of the Revenue 
Oourt... ©... KAN 

. The-plaintif appealed to the Court of the 
District ‘Judgé;-and the lower Appellat“ 


Gourt.came to the decision that the’ Munsif 


was wrong. in making the reference under 
8:'202.0f the Tenancy-Act, because the land 
Was’ `a- grove and nótan“ agricultural hold- 
ing. Accordingly, the lower ` Appellate 
Court gave a.decree to the plaintiff for 
possession of the disputed grove and for 
Rs: 30 on‘ account of damages for the past 
three years. — h ie 

.: Tbe deiendants have brought an appeal 
in this Court-contending that s. :02 of the 
Tenancy Act did apply to the case and that 
the judgment of the Revenue Court that the 
relation of landlord and tenant existed 
was binding onthe Civil Uourt. When the 
matter first came in second appeal, the 
argument was advanced ‘that the defend- 
ants did not have an opportunity of pro- 
ducing evidence to show in the Civil Court 
that tbe land. was agricultural land and 
thet that ‘question was not before the 
Revenue Court, because the order under 
s. 202 rendered such a question unneces- 
saty Accordingly the case was remanded” 
. to. the lower Appellate Court on an issue 
- whether the plot in dispute ‘was land 
as defined in ‘the Agra Tenancy Act, in’ 
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order that the defendants’ might 


have” 


opportunity of producing evidence on this” 


point. 


evidence on which the ‘lower 


The defendants did not “produce ° 
any evidence, and the plaintiff tendered ~ 
Appellate . 
Court came to the finding offact that the _ 
land was a grove and not agricultural land. 


It is now argued for ‘the’ defendant- 


appellants that, even if the lower Appellate” ` 


Court is correct in holding that the- land ‘is, 


not an agricultural holding and, therefore, © 


the reference by the Munsif under s. ‘202 ~ 
was incorrect, still as that section directs” 
the defendants to bring a suit in the ~ 
Revenue Court, such a suit is binding onthe | 
parties in the Civil Court. The learned” 


Counsel stated that if his clients, the present , 


defendant- appellants, had instituted a suit © 
for a declaration under s. 95 of Act'Ilof ` 
1901, such a suit, if decided before pro- ` 
ceedings in the tivil Court, would bebind- ' 
ing 'on the parties and that itwould not ` 
be open to the unsuccessful party to ask ~ 
for a ‘decision of the Civil Court that thè . 
decision of the Revenue Court under’s. 95 ~ 
was incorrect on the ground that the land 


was a grove and notan agricultural hold- 


ing. But, as pointed out by the “learnéd ‘ 


Counsel for the respondént, there is’ a’ 


difference in the procedure under s. 202. | 


When the Munsif passed the order under ' 
s. 202, the plaintiff did not. have an op- ' 


portunity of putting forward the plea in 


the Revenue Court that the Revenue Court ` 


had no jurisdiction to entertain'the suit, 


and accordingly he did not put forward any ` 
If he had putforward such a -~ 
plea, the Revenue Court would have refused `: 
to en:ertain it; because there was the order ~“ 


such plea. 


of the Civil Court under s. 202 of the Ten- 


ancy Act directing the defendants to file a: 
suit in the Revenue Court and that order 


not having been set aside then was binding 
on the parties. 


Accordingly, we consider ' 


that this circumstance makesa distinction ` 
between a suit brought in consequence of- 


an order under s. 202 and an independent 
suit brought under s. 95. It is for this 
reason that we consider that it was open to 


the plaintiff toraise the question before the” 


lower Appellate Court as to whether the 


Munsif was correct in making a reference © 


to the Revenue Court ; and when the lower: 


Appellate Court came tothe finding that ` 
the Munsif was not entitled to make such & ' 
reference, then the lower Appellate Court ' 


was not bound by s. 202 (+) and-need not 


dispose of the suit in accordance with the. 


final decision: of the Revenue Oourt, W 


may refer to a somewhat similar ‘case> 


124 I. 0.. 1930 


eui 
T 


- reported as Dhandei Kuar y, Chhotu Lal 
(1). This was a first appeal to this Oourt 
‘from a decision by a Subordinate Judge in 
‘ which the plaintiff had sa-d for possession 
`of a number of villages, a market, groves 
“and ‘several houses. The defendant applied 
“before the Subordinate Judgefor a refer- 
` ence ‘to the Revenue Oourt under s. 202 of 

the Agra Tenancy Act, as he alleged that he 
< was the tenant of the property in dispute. 
“The Subordinate Judge made an order 
‘directing the defendant to institute a suit 

in the Revenue Oourt for establishment .of 
his right and decided the suit in accordance 
‘with, what he considered to be the decision 

of the revenue Oourt. “This Court in first 
appeal held that the Subordinate Judge was 
“wrong in making a reference under s. 202 
: of'the Agra Tenancy Act, and accordingly 
held that the decision of the Revenue Court 


` was not binding on the Oivil Court. The. 


|, matter had also been ‘considered in a 
previous case between the same parties, 


_ Accordingly, we consider that the lower 
_ Appellate Court was entitled to grant the 
deeree to the plaintiff, and we dismiss. this 
* second appeal with costs. 


A. Appeal dismissed. 
: Pare Ind. Oas. 605; 19 A. L. J, 890; A I. R. 1922 


“442. 
(2) 38 Ind, Cas, 828; 39.4,.254; 15.4, L. J. 227. 
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his nghts to D by a registered deed of sale and D sued 
for recovery of possession of the property: ee 

Held, (i) that the transaction between A and B was 
nota conditional mortgage but an out and out sale 


. with agreement to reconvey; [p. 406, col 2.) 


(ii) that the deed of relinquishment executed by C, 


“was valid, though unregistered, as it di@ not require 


registration: [p. 408, col. 1.| 


Gii) that C's right was, further, a purely personal 


. interest" whichcould not be transferred; [p. 407, col) 
[p. 40 ? 


f (2) that: D had,therefore, no right to sue.. 
col. 2 
Where a sale-deed and an agreement to reconvey 
constitute a mortgage the registration of the ‘agree- 
ment is compulsory; but when they _evidence two 
distinct transactions, the agreement is not .compulsori- 
ly registrable as it confers merely a purely personal 
right. ,[p. 408, col. 1] 7” N a i 
Suraj Pershad v. Phul Singh (1), not followed. 
Bala Khandapa v. Sadashiv Hari Chivati (2), dis- 
tinguished. 
_: Mir. Gazi v. Miya Ali (3), Sangawa-v. Huchangowda 
(4) and Harkishan Das Bhagwandas v. Bai Dhanu (5), 


| followed, 


Second appeal from a decreeof the Officiat- 
ing Additional District Judge of Oawnpore, 
dated the 25th of June, 1926, modifying that 


3 “of the Subordinate Judge, Banda, dated the 
 yeported as Dhan Dei Kunwar v. Chotu Lal .. ; 4 i i 


31st of January, 1925. 
` Dr. K. N. Katju, for the Appellant. 
- Mr. K. N. Laghate, for the Respondent. > 
JUDGMENT.—Second Appeals ‘Nos. 


“1654 of 1926 and 559.of 1927 arise out of the 


$ 


same. suit brought by Badri Singh, Baldeo 


“ Singh and Raghubir Singh for redemption, 


on foot of two documents, one dated the 10th 
of July 1917, and theother dated 11th of July, 


1917, alleged to evidence a transaction of 


mortgage, and in the alternative for pos- 


“ gession.of the property in suit on foot of the 


second of the two documents treating it as 


_ an agreement to reconvey the property. 
“The facts in detail are these. Gayadin . was 


. ALLAHABAD HIGH COURT. 
Szoonp O1vit Appgau No. 1684 oF 1926. 
November 14, 1929. 
< Present :—Mr. Justice Niamatullah and 
Mr Justice Bennet. 
.. G@OBARDHAN—DzrFEypant—APPBLLANT 
_ versus 
. RAGHUBIR. SINGH-— PLAINTIFFE— 
RESPONDENT. 


_, _ Registration Act (XVI of 1908), s. . 1?—Transfer of 
“ Property Act (IV of 1882), ss. 54, 59—Sale and agree- 


~ ment to reconvey—Agreement to reconvey, whether ` 


_ requires registration—Deed > relinquishing , rights 
- under agreement, whether registrable—Construction of 


“he purported to sell the property for 


deed—Conditional mortgage’ or sale—Assignment of right © 


to re-purchase, validity of. 

A sold his property to-B for a certain amount, con- 
. veying in explicit terms all right, title and interest 
of A. without any reservation. On. the next 
day B agreed to reconvey the property on 
receipt of the same amount to, A or his male lineal 


. descendants at any time they desired to -repurchase.- 
_ After A’s death A's son, C, relinquished his right of” 


ye-purehase for consideration butthe deed of relin- 


|. qQuishment yas not registered. C -subsequently sold 


_ BOry. Subsequently, on 


owner of the property in dis- 
earlier deed above-mentioned 
Rs. 1,400 
to Gobardhan ‘appellant before this Court. 


originally. the 
pute. By the 


‘By the second of those deeds Gobardhan, 


the veridee, agreed to reconvey the property 
sold to him by the first deed, on receipt of 
Rs. 1,400 to Gayadin or his male linea) des- 
cendants.at any time they or any of them 
desired to re-purchase. Gayadin died, and 
Raghubir, plaintiff No. 3, is his son and legal 
representative. It has been found. by the 
lower Appellate Court that Raghubir re- 
linquished his right of re-purchase under the 
agreement, dated the llth July, 1917, by a 
document executed by him on the 3rd Feb-. 
ruary, 1920, which was not ‘registered. The 
lower Appellate Court had also found that 
this deed was for consideration and that the 
relingishment is valid except for want of 
registration, which in its view was compul-. 
the 15th of January, 


1806 -ae rara 
1924,-Raghubir sold two-thirds of his rights 
under the agreement of 11th of July, 1927, to 
Badri and Baldeo, plaintiffs Nos.1 and 2. 
“The present suit’'was brought by Badri, Bal- 
deo and’ Raghubir, claiming possession ‘of 
‘the property. in suit treating the transaction 
“evidenced by the deeds of 10th of July, 1927, 
' and:lith of July; 1917, as one of mortgage, 
.-and in the alternative, as already stated, on 
- the: basis of the agreement, dated the 11th of 
“July, 1917, giving them the right to re-pur- 
` *¢hase-the property. The. Court of first in- 
stance at first dismissed the suit, holding that 
the transaction did not amount to- a mort- 
: gage, and.that the plaintiff had not claimed 
_-any relief explicitly on foot of the agreement 
“dated. the Llth-of July'1927. -On appeal the 
` lower Appellate Court allowed amendment of 
. the plaint so asto contain the alternative 
. relief of possession on foot of the agreement, 
. dated tlth of July, 1917. The lower Appel- 
late Court remanded the suit to the Court of 
first instance fora finding on the question 
whether the plaintifis were entitled to suc- 
ceed on the basis of the agreement -dated the 
_ llth of July, 1917, assuming the transaction 


~ of 10th of July, 1917, taken with the agree- ` 


ment was not oneof mortgage. The Oourt 
of . first instance held that the plaintiffs 
-Nos. 1 and 2 acquired no interest under the 
deed dated, the 15th of January, 1924, because 
- Raghubir had no assignable interest. His 
right; whatever it was, created by the agree- 
ment of Ilth July, 1917, was in personam. 
On receipt of the finding of the first Oourt 
. the lower Appellate Court dismissed the suit 
of the plaintiffs Nos. 1 and 2 but decreed 


- ` possession on payment of Rs. 1,400 to Raghu- 


bir. Asregards the deed of relinquishment 


: “dated 3rd of February, 1920, which was set 


4 


up asa bar against any possible. claim by 
~Raghubir, who, according to the defendant, 
- had relinquished.-all rights by that document, 
“it was held that in the absence of registra- 
tion it was not admissible in evidence. In 


that view Raghubir’s right’ to re-purchase, 
- was left unaffected. The defendant has filed . 


Appeal No. 1684 of 1926, impugning the 
decree of the lowerfAppellate Court in so far 
asit is in favour of Raghubir. Second Ap- 
. peal No. 559 of 1927 has been preferred by 


Badri and Baldeo in so far as they have not ` 


-been held to be entitled to any relief, the 
' transfer by Raghubir in their favour being 
‘held ineffective. . i 


-::The learned Advocate for the appellant’ 
: . in Appeal No. 559 of 1927 has contended that 


the sale-deed of 10th of July, 1917, and the 


< .agreement of llth of July, 1917, should be 


read together and considered to evidence @ 
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transaction amounting to a mortgage. The 
lower Appellate Court kas held that the re- 
quisite conditions to make the transaction 4 
mortgage are wanting. We think that the 
view of the lower Appellate Court is correct. 
Unless the property in dispute can be con- 
sidered to be no more than a security and 
the money advanced, as a loan, the transac- 


. tion cannot be characterized as a mortgage. 


The first deed conveys in explicit terms all 
right, title and interest of the vendor without 
any reservation of any kind. The second 
document merely gives aright of re-purchase 
to specified individuals, namely, the vendor 
and his lineal male descendants. It is not 
a right which can run with the land, nor is 
it a right which can enure for the benefit of 
the legal representatives of the vendor. It 
is no more than a privilege. There is no 
subsisting right to a debt recognized (by 
these documents. The property affected.by 
them, can in no sense be considered tobe 


. mere security. Under these circumstances . 


we think that the finding of the lower Ap- 
pellate Court thatthe two documents relate > 
to two different transactions, the first evi- 
dencing a transaction of sale and the second 
evidencing an agreement by the vendee to 
re-sell the property under given conditions is 
correct. . : te fas i 
In view of what we have held in respect'of 
the nature of -the transaction -it must be 


“conceded that Raghubir did not possess 


what would be called equity of redemption 
in case the transaction were one of mortgage. 
As already stated, he had a personal right to 
repurchase which could not be alienated to 
others, at any rate any one who is not a male ~ 
descendant of the original vendor. It is not 
suggested that Badri and Baldeo are the 
male descendants of the vendor, 

It is next contended that under s. 23 (b) of 
the Specific Relief Act, Badri and Baldeo are 
entitled to enforce the agreement which their 
assignor Raghubir could have enforced. 
This argument begs the whole question, 


. which is whether they. are legal represen- 
tatives of Raghubir at all. If the latter-had 


only a personal interest, which he could not 
assign, Badri and Baldeo can in no sense be 
regarded as his representatives so asto be 
entitled to' obtain specific performance under 
8.23 (b) of the Specific Relief Act. This 
argument must, therefore, be rejected.” .No 


‘other argument was addressed to us in ‘sup- 
„port of Second Appeal No. 559, and in the 


view we take of the. questions urged before 


| us, this appeal* must fail- and ‘is dismissed 
With, gosts: i Poke a, ek ee 
“Appeal No. 1684 of 1926 ‘niust; “in our 
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„uish any right, 
of the value of Rs..100 and upwards to 
‘or in immoveable property requirés regis- 
tration, under the latter, any documént not 
itself creating, declaring, assigning, limit- 
ing or extinguishing any right, -title or 
interest of the value of Rs. 100 and up- 
wards to.or in immoveable property but 
merely creating aright to obtain another 
document which will, whienexecuted, create, 
declare assign, limit or extinguish any 
such right, title and interest isnot com- 
pulsorily registrable. The test, therefore, 
“ja whether the document in question, itself 
creates any right in immoveable prop- 
erty,.or merely creates a right to obtain an- 
“ other document, which, when executed, will 
_ereate or extinguish a right in imimove- 
able property. We have no doubt that 
“ the right extinguished by the agreement 
dated the 3rd of February, 1920, is a right 
' to obtain another document, which when 


` executed, will confer a right in immove- 


able property. The right disposed. of or 
dealt with by the agreement itself does 
not attach to any immoveable property. 
It is, as we have already ` stated, the 
` identical right ‘created by the agreement 
‘dated the llth of July, 1917. The same 
` right. is created by one and extinguished 
by the other. Neither .in one case norin 
the other the right is a right ‘to or in im- 
moveable property, Section 54 of the 
Transfer of Property Act clearly lays down 
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that a contract for the sale of immoveable 
property -is a contract which does not of 
itself create any -interest in or charge on 
‘such property. Whatever doubt might have 
previously existed on the effect of this 
provision, Act: If of 1927 has made it clear 
“that such document was never meant 
to be one requiring registration. The 
“.learned Advocate for the plaintiff-respond- 
‘ent has referred to another part of s. 54 
of the Transfer of Property Act in support , 
-of the contention that a right of re-pur- 


_ chase is intangible property, and, therefore, ' 


any document putting an end to sucha 
right is compulsorily registrable under 
that section. Wé are not prepared to give 
-effect to this argument, holding, as we do, 
that the right to. re-purchase, which has 


. been extinguishad by .the agreement of 


3rd of February, 1920, is a purely personal 
“right. lt cannot be regarded as intangi- 
ble property of the character contemplated 
' by s. 54 of the Transfer of Property Act. 
The lower Appellate Oourt has referred 
to the case of Suraj Pershad v. Phul Singh © 
(1) as an authority for the proposition that 
an agreement to reconvey property is 
compulsorily registrable. It is possible 
“to distinguish that case from the one before 
us; but even if it is not distinguishable, 
it cannot be regarded as good law. now, 
It. proceéds on the assumption that the 
right’ to re-purchase’ property in future is 
a right to or in immoveable . property. We 
have already discussed this aspect of the 
question and shown that this view. cannot 
be accepted. The parties to the suit out of 
which the appeal before the learned single 
Judge who decided that case arose were 
not the parties to the agreement. but their 
-representatives in- interest ;: and the 
agreement in question in that case were 
regarded as conferring merely a personal 
right, the suit was liable to dismissal.on 


` that ground.: The party relying on the 


agreement had, therefore,. to accept .the 
: position that the agreement contained a 
covenant running with the land. On this 
hy pothesis registration becomes compulsory. 
- Phe'judgment is a very brief one and 
| the - various - questions -which . require 
` consideration are not adverted.to Bala, 
: Khandapa- v. Sadashiv | Hart -Chivati (2) 
is another case reliéd-on by the lower 
Appellate Qourt. It was held that the 
deed of sale and the agreement together 
evidence the transaction of a mortgage 
“and could not be construed separately 


- é) A. W.N. (1906) 180. 
9 64Ind. oe 294; 23 Bom. L: R. 1066. 


Sh 
as 
-as cevidencing: two: transactions 
supposition . the agreement was an integral 
“part of the.document creating a mortgage 
„and, ‘therefore,-compulsorily registrable., . 
' : Ina later case, Mir Gazi v. Miya. Ali (3) 
“it;.was held:. that an agreement to reconvey 
«property. sold. by a:contemporaneous deed 
. does not require registration. In Sangawa 
‘Ns. Huchangowda (4) -the same view was 
: taken., Lastly, in. Harikisondas Bhagwan- 
-das.v Bai Dhanu -(5), which is a ruling of 
. Full. Bench of the Bombay, High Court, a 
distinction ‘has: been drawn between a case 
‘in which..the. agreement,and the sale-deed 
constitute a mortgage and a case’ in which 
. Ít is.to be ‘régarded as a sale with an agree- 
.ment.to re-sell. Inthe former registration 
of “the agreement is compulsory, evidently 


:-because it evidences the transaction of the | 


: mortgage. ‘In the latter case the agreement 
srelating. to. a purely. personal right does 
not:require registration. = Tay te 
The view.. which has been repeatedly 
taken: by. the Bombay High Oourt and 
“which we are inclined. :to take is based: on 
: the: provisions of s.` 17 of the Indian Regis- 
«tration Act already, referred to. . , 
..-Iniview of the conclusions arrived . at by 
,us.on the question’ of registration, . we 
. hold-that the agreement of 3rd of February, 
1920, is admissible in evidence, though 
unregistered.: It is not impugned-on any 
“other ground.’ The right of Raghubir to 
“:re-purchaee: the property in dispute was 
“expressly. abandoned: and he had no right 
“left. which could-be transferred, assuming 
she had a transferable right, by the latter 
ideed of the 15th of January, 1914, in favour 
“of Badri and Baldeo, plaintiffs Nos. 1 and 
n2. This being so, Raghubir lost his right 
’ to.re-purchase when he executed the agree- 
‘ment -dated the.3rd of February, 1920; and 
-he cannot now claim to exercise that right. 
. ‘In view of the conclusions arrived at by 
us; this appeal is allowed. The plaintifi’s 
‘suit. is- dismissed with costs in all the 
Courts. z Mabe cs 
CA’ ie ok Appeal-allo 
TROI 28 Ind. ‘Oas.,132; 3 8-B. 703 16 a 
` (£) 82Ind: Cas, 533; 48 B: 166; 25 ; ; 
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. ALLAHABAD HIGH COURT, | 
Sxoonp.Oivin APPEal, No. 1644 ‘oF 1927; 
Ja January 24, 1980... A 
u; Present :—Justice Sir B. J. Dalal, Kr, 
ABDUL AZIZ—Puaintirr—APPELLANT 
E a dersus™ | e 
-- MUNNI LAL--DEFENDANT—REP^NDENT., 
Limitation Act (IX of 1908), Sch. I, Art 1834, applic- 
‘ability of; to duction-purchasers and subsequent private 
purchasers -from auctioner-purchasers—Transfer: of 
‘Property..Act (IV _of.'1882), s..41~Mortgagee. recorded 
as full owner—No presumption of implied consent of 
mortgagor. _ oss h | kag An UNG 
_. Article 134 of Sch. :T of- the Limitation “Act-does not 
apply to persons who.have acquired the mortgagee's 
-rights by. virtue of an execution sale. But a,purchaser 
by private treaty from an auction-purchaser of* the 
-tights of a mortgagee, is entitled’ to the protection 
afforded by “Art. 134, if he purchased in‘the bona fide 
belief that he-was purchasing an absolute: proprietary - 
‘title, [p:409; e0: LJ- 2 NG 
Ghast Ram v. Krishna (1), Ram Piariy. Budhsain 
|, (2) and Venku Shettithi v. Ramachandrayya (3), relied 


un. y Bote tel 
Where ‘the mortgagee of a portion: of the property 
was recorded in tha revenue. papers as full owner of 
< the entire property insiead of: being, recorded as a 
mortgagee and further there had been a‘great many ` 
“transfers of the equity of redemption; - i 
Held; that ‘it would. not the fair to hold. that the 
-owner ofthe equity of redemption had given, implied 
consent tothe entry of the mortgagee as fullowner 
. Within the meaning ofs. 41 of the Transfer of Proper- 
ty Act. “[p, 409, col. 2.]- |. : - nee 
Second appeal from a decree of the Subor- 


“dinate Judge, Bareilly, dated the “20th óf . 


‘July, 1927. - ee Fie nie 
Messrs; Mahmudullah, A. M: Ehwajë and 

Mukhtar Ahmad, for'thé-Appellant. © ~*~ 
Mr."Benod Behari Lal, for-the Respondent, 
-JUDGMENT.—The facts of the'case 


.have.been given in.‘the judgment of the 


lower Appellate : Court. Mr. Khwaja and 


: Mr. Benod Behari Lal have explained the 


facts of the case and arguéd the matter with 
considerable ability. The plaintiff sued 
‘for redemption of 573 sihams ‘out of 144 
‘sthams property in Mauza Partapur. The 
plaintiff is the purchsser of the equity ‘of 
redemption. It appears to me, however, 
< that the defendant Munni Lal is full owner 


- of 32 sihams out of the 574 sihams which ‘he 


holds. After various other transfers, on 9th 
May, 1890, Abdul Sattar mortgaged: to 
Karam Khan his mortgagee rights. At the 
same time Abdus Sattar, Abdul Ghaffar and 


redemption in 32 sihams. Karam Khan bro- 
ught this property which was.mortgaged to 
him to sale, and on 21st May, 1895, there was 
purchased by Ahmad-ullah 573 sihams of pro- 
perty out of 144 sihams in Mauza Partapur. 
There had been considerable litigation ‘over 


. this property and it-was definitely and final- 


ly settled ` by this ‘Court’ on ‘8th’ March, 


sear my vo o an ea 
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1922, that the 572 sihamis Bold ‘in--execution 
of Karam.-Khan's decree- included, the 32 
sthams of proprietary. rights in “Partapur 
which-belonged to Abdul -Għaffar and bis 
wife’. Musammat' Ajuban. ` Whether ‘this 


finding be-correct or not there ought. to be. 


an énd.to litigation. This Court's decision 
was given in Second Appeal No. 1486 of 
1919, dated 9th March, 1922, Even in that 
"judgment -reference is made to a litigation 
“041912, and the learnediJudges of this Court 
relyiug on that decision held that the. title 
0.32 -sihams was res judicata.. ‘So “far I 
‘disagree with the lower Appellate ‘Oourt 
which, seems to think that. the. plaintiff, if 
thére were no .bar of ‘law, was entitled. to 
"redeem.574 sihams.’ I hold that the defend- 
rant is full owner of 32 sihams. ; 
-*. Now remains the question’ to decide whe- 
| her by reason of limitdtion‘or of the pro- 
_ visions of s. 41 of the Transfer of Property 
Act the défendant can resist the redemption 
“of 25% sihams, | Mr. Binod Behari Lal refer- 
“red to the ruling reported as Ghasi Ram v. 
„Krishna (1), where it was held that a pur- 
“Ghaser by private treaty from an: auction- 
| purchaser of the rights‘of a mortgagee,’ is 


entitled to the protection | afforded by Art. . 


134, if he purchased in ‘the bona fide: belief 
-that.he was purchasing an absolute pro- 
“prietary title. ~A distinction is made in 
“ “various. rulings between ‘a ‘purchaser ‘at 
‘auction sale and a subsequent purchaser by 
private treaty. In Ram Piari y: Budhsain 
“(2) it was held that Art. 134 did not’ ap- 
ply to persons who had acquired the mort- 
“gagees' rights by virtue of an execution sale, 
Applying these rulings it would ‘seem’ that 
` Mūnni Lal can claim limitation from the 
‘date of his purchase by private treaty from 
“Musammat Dulari. on -15th March,” 1923. 
‘Ahmad ullah’s purchaée at. auction-sale on 

2166 May, 1895, has already beenreferred to. 
“He was a purchaser at -auction-sale, so his 
“ease would: not be covered by the provisions 
‘of Art. 134.. Abmad-ullah made a simple 


t 


“mortgage to Musammat ` Dulari’ on 27th. 


“March, 1403, and subsequently in 1907 he 
“gold the equity of redemption to Bibari Lal. 
~“Musammat Dulari “sued ‘Bihari Lal and 
' Ahmad-ullah and purchased the property 
‘at auction-sale in 1915 or 1916; The argu- 


‘ment of Mr. Binod Bihari Lal was that the - 


period, of limitation would run from the pur- 
chase by. Bihari Lal in 1407.. This argument 
‘does not appeal’ to me because the mort- 
gagee rights in full were not sold, but only 
.+ (1730 Ind; Cas: 564; 13 AsL. J. 877 5 


“(ay 61 Ind. Oas. 546: 18A. Le J,'-995;2' U: P. Li R. 


7. 


“An 332; 43 A. 164. ` 
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the equity of redemption and the'mortgagés. 
at ‘the ‘time ‘was Musammat::D ulari:.: The 
defendant Munni.Lal‘claims interest: from 
Musamniat> Dulari and: cannot take advant- 
age of the sale to- Bihari Lal ‘in :1907 -In 
“my opinion, the-law:is ‘clear’ on’-the’- point 
‘that’ if’ Munni-Lal:hadbeen in-possession for 
twelve years after purchase; or if any of-his 
=“predeécessors:in‘interéest.’: had:.been: a” pur- 

chaser by private treaty from/an* auction- 

‘purchaser,'the suit would have been ‘barred, 
“The ruling of the:single Judge’ .reported:in 
“Ghasi Ram-v. Krishna (1):-is. well-supported. 
-by-authority ‘such-as the. case: ‘reported: ..as 
Venku- Shettithi- v. -Ramachandrayya =(3). 
: Having'regard to the.circumstances `of: the 
“present case, I am ‘of opinion-that Art, .134 
: does notvapply. ` Sige See Bak RE 

The next point is whether the suit is. bär- 
ed’ under ‘the - provisions .0£ 9: 41 ‘of ithe 
Transfer of Property Act. Here: ‘the: :de- 
fendant‘had- to prove the implied consent of 
the person interested in the equity of re- 
demption, and the-care he himself had taken 
to ascertain that his transferor had power 
to-make ths-transfer and that:he.“had. acted 
in-good faith... The implied consentis- pre- 
sumed from the entries in the village re- 
cord ever since 1895 of Ahmad-ullah being 

_full‘owner of 573 sthams,.. It must, however, 

be remembered that the confusion has ari- 
sen ‘from the fact that he-was :full.: onwet of 
32 sihams and distinction was not kept be- 
tween the two portions of properties which 
he’ purchased.’ ’ There :had :‘beén‘a : great 

many transfers and it. would have been im- 

“possible-for any-owner-of equity. of-redemp- 
tion;:to-keep even with those -transférs;' and 

.in-a-case of this nature it. would not be fair 
“to hold that the owner of the equity .of--re- 

-demption‘had ‘given an:-implied’consent: to 

-thé entry of the-name of Ahmad ‘ullah-asfull 
‘owner.. ‘Secondly, the matter here is not of 

ca trespasser:: Ahmad-ullah-was a mortgagee 

“in possession and entitled not: only:to.posses- 

_sion‘but' to have ‘his name “recorded -in “the 
village papers. What happened was “that 
instead of being recorded: as :mortgagee: of 

: # portion.6f the: property he was-recorded 


„ae full owner‘of the entire property, 


La ' 


“The next question is ofthe care‘taken “by 


-Munni Lal to investigate the.. titls.of Mu- 


-sammat Dulari. - When there had been:.6o 
‘many transfers‘ he’ ought to have’ -gone ‘back 
-tothe mortgage- of .9th-May, 1890, and:dis- 


|. eovered:: what “the, mortgage was, `“ The 


subordinate Appellate Court has thought 
that it.was ‘sufficient ‘for him -to- see’ ‘that 
" (3) 92° Ind? Qas, 342; 49 M, 29:49 ML, J. 634;-22.L, 
W. 885; (1925) M. W. N. 866; A. I. R.-1926-Mad: :-16; 
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. Ahmadezullah-himseli behaved as full owner, 
.and the-:inquiry thereof would amount 
to reasonable care being taken by him. 
. Here also the inquiry would have been satis- 
factory if the dispute lay betweenan owner 
an a trespasser and there was no question 
‘as to mortgagee rights. In ‘my opinion the 
case is not one which would be covered by 
the provisionsof :8; 41 of the Transfer of 
Property Act. 

In the result I am of opinion that the 
plaintiff can redeem 253 shiams property on 
payment of Rs. 240. A decree for redemr- 
tion shall be prepared under O. XXXIV, 
r. 8 of the Code of Civil Procedure. If the 
money is not paid within the time specified 
the result directed in r. 8 (2) shall follow. 


The money shall be deposited in the trial ' 


- Court within one month of to-day’s date. 

` . The parties shall bear their own costs 

‘throughout, | , 
A Appeal allowed. 


. ALLAHABAD HIGH COURT. 
-Fiest Oivit APPEAL FROM ORDER No. 132 
` oF 1928. 

November 15, 1929. 
:Present:—Mr. Justice Mukerji and 
Mr. Justice King. 

MUL CHAND AND aNoTHER—INSOLVENTS 

“< —APPELLANTS ; 


Versus 
OFFICIAL RECEIVER, ALIGARH 
: AND OTHERS— OPPOSITE PARTIES. 
-: «Provincial Insolvency Act (V of 1920), ss 87,41, 42 
—Discharge of insolvent—True principle of bankruptcy 
_laws—Refusal of discharge, whether bars fresh ap- 
‘plication for discharge—Successive applications, com- 
© petency of. 
‘The overriding intention ofthe’ Legislature -in all 
Bankruptcy laws is thatthe debtor, on giving up the 
whole of his property, shall be a free man again, able 
. to earn his-livelihood and having the ordinary in- 
: dueements to industry. That being the true principle 
. - of bankruptcy laws, it would be only in extreme 
. cases that an insolvent will be refuseda discharge 
either absolute orconditional or ofany kind whatso- 
ever. [p. 410, col. 2; p. 411, col. 1.) E 
` In re Gaskell (1), relied on. 
Per. Mukerjee, J.—Ordinarily there- can be only-one 
application for discharge. [p. 411, col 1.] 
Pér. King, J.—Where aninsolvent has applied for 
discharge within the period specified in the order of ad- 
‘ judication under s. 27 (1) of the Provincial Insolvency 
. Act ‘and his application has been refused he. is. not 

precluded: from making a further . application for 
. 411, col. 2.] 

‘Thana Velayutha Nadar v. Subramania Pillai (3) 
“and Tan Seik v. C.A.M. C. T. Firm (4), referred 
. to. : h 

First appeal from an order of the Dis- 
_ trict Judge, : Aligarh, . dated the 30th of 
Mareh; 1928.: NG 


Tan 
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Mr. .Gopi Nath Kunzru, for the Appel- 
lants. i 

Mr. Panna Lal, for the Opposite Parties. 

JUDGMENT. 

Mukerji, J.—This isan appeal in an 
insolvency matter, by the insolvente Mul 
Ohand and Jagannath, who are brothers. 

It appears that the appellants were 
declared insolvents and they were directed 
to apply for discharge within one year of 
their adjudication. They accordingly appli- 
ed and the learned Judge has rejected that 
application. Hence the appeal. 

The judgment of the learned District 
Judge, who is the insolvency Judge in this 
case, is rather short and runs as follows:— 

_ “This isan application for . discharge. 
Not an anna has been paid. The debts are 
Rs, 6,000 or Rs. 7,000. The applicants had 
apparently a large business. They have 
produced no books. They had some zemin- 
dari property and some houses which were 
sold in execution of decrees but only after 
the amounts due had been expanded by 
delay and unavailing litigation The appli- 
cants.are not entitled to a discharge, The 
application is rejected.” 

It appears to me that the learned Judge 
has not taken into consideration whether 
the appellants were not entitled to a con- 
ditional discharge, The Official Receiver 
reported that under circumstances detailed 
in his report dated the 28th of March, 
1928, “a clear discharge cannot be recom- 
mended.” Evidently, even the Official 
Receiver was not prepared to say that the 
appellants were not entitled to even a con- 
ditional discharge or a discharge, the opera- 
tion of which may be suspended for some 
specified time, or whether an order suspend- 
ing the operation of the order and also 
attaching conditions might not serve the 
interests of justice. 

` A consideration of the principles on 
which the law has been framed will enable 
us to arrive at proper conclusions having 
regard to the facts of a particular case, 
As pointed out by the Court of Appeal in 
the judgment of the Lord Justice Vaughan 
Williams, |In re Gaskell (1)], (to which two 
other learned Lord Justices concerned) 
“After all, the overriding intention of the . 
Legislature in all Bankruptcy Actsis that 
the debtor on giving up the whole of his 
property shall bea free manfagain, able to 
earn his livelihood, and having the ordinary 
inducements to industry. Sometimes it ig 
not right that the bankrupt should be free 

.. (1) (1904) 2 K. B. 478; 73 L. J. K, B. 656; 9FL; T, 221; 

“BOT. LR, 469; 1} Manson 125, 0 7O. 


124 J, O. 1930 
immediately; he -must pass through a 
period of probation; and theoretically there 
may be cases in which he ought not to be 
free at all, but prima facie, he is to give 
up everything he has, and on doing that 
he is to be made a free man.” 
the true principle of Bankruptcy Laws it 


_ would -be only in extreme cases that an 


insolvent will be refused a discharge either 
absolute or conditional or of any kind what- 
80-ever. 


Section 41 read with s. 27 of the Provin- 
cial Insolvency Act of 1920, in my opinion, 
contemplates the same rule as has been 
pointed out by Lord Justice Vaughan 
Williams, Section 41 of the Act says: 


“A debtor may at any time after the’ 


order of adjudication and shall within the 
period specified by the Court, apply to the 
Court for -an order of, discharge......... yi 

. This, when read with the provisions of 
s. 27, viz. that when an order of adjudica- 
tion is made, the Oourt must specify a 
period within which the debtor shall apply 
for his discharge and the further provision 
that on sufficient cause being shown, the 
period within which the debtor -shall apply 


“for a discharge may be-extended, leads me 


, tothe conclusion that there can, ordinarily, 
-at least, be only one application for dis- 


. the words in para. 


“. charge. : The interpretation that a debtor 
“may apply fora second or third time, so 
“long as he has. complied with the rule of 


applying once within the period specified 


.. by the Court is nota valid one. The “old 

‘law did not require ‘an insolvent to apply 
' for a discharge and, therefore, so long’ as 
“ hs did not apply the Court’ had no hold 
- over him. Now, the insolvent is under the 


obligation of applying for a discharge and 
then all his previous behaviour will come 
under thé scrutiny of the Court; including 


"a review. of what he has done since he was 


adjudicated insolvent, to assist the receiver 
or the Court in paying up his debts. If he 


: fail to make an application within the 


period limited by the Court, the ad judica- 
tion may be annulled with the result that 
the insolvent may be again arrested in 
execution of the decree and be subjected 
to all the other worries of execution. If 
more than one application had been in 
contemplation there would be no object in 
saying in sub-s. 2 of s. 27 that the Court 


might on sufficient cause being shown, 


extend the period within which the debtor 
should apply. Further, the language of 


that ordinarily a discharge shall be granted, 


HUL OHAND v. OFFIOLAL RECEIVER! ALIGARH, 


That being 


2 of 8. 41 indicates- 


4 
“411 
but what would be the nature of the dis- 
charge is left to the discretion of the J udge. 
Iam not deciding—the question does 
not arise in this case—that where an 
insolvent’s application for discharge has 
been totally refused, he may not, under 
any circumstances, come in again and 
apply for a discharge. He may, for ex- 
ample, have been able to pay his creditors 
in ‘full, long after his first application 
was totally refused, and he may be allow- 
ed to have a full discharge. What I do 
decide is that, ordinarily, no second appli- 
cation by the insolvent is contemplated by 
the law, the first application being suffi- 
cient. 
An order like the one ‘passsd “by ‘the 


‘learned Insolvency Judge can be interpret- 


ed only as an order refusing to grant any 
sort of discharge to the applicants and this 
isnot whatis ordinarily contemplated by 
the Legislature. It may be that the appel- . 
lant’s is an extreme case of dishonest be- 
haviour so as: to merit that they shall 
continue to be undischarged insolvents for 
the rest of their days. Iam not sure whe- 
ther the learned Insolvency Judge contem- 
plated making any such order of far-reach- 
ing consequence. If he had meant to “paes 
such an order, he would surely have written 
a longer order explaining’all that appears 
against the applicants. On the report- of 
the Official Receiver and on the facts men- 
tioned in the learned Judge's order, no 
case has been made out for branding - the 
‘applicants with the ignominy of undis- 
charged insolvents and burdening them 
with: the disabilities of such persons,‘ for 
their whole life. In my opinion, the order 
of the learned Insolvency Judge should be 
discharged and the case sent back to him 
with the direction that heshould re-consider 
the application and having regard to the. 
remarks contained in this judgment, he 
should approach the case with a fresh mind 


-and pass proper orders, I would make the 


applicants pay their own costs in - this 
Court and in the Court below. : . 

King, J.—I concur in the proposed 
order, but am not prepared to endorse the 
view that when an insclvent has applied 
for discharge within the period specified in 
the order of adjudication under s. 27 (1), 
and his application has been refused, then 
itis not open. to him to make a 
further application.for discharge and he 


‘must remain an undischarged insolvent’ for. 


6, ` a A 
-- ‘interpret :the- order. under -appeal as 
refusing to grant an „absolute order of-dis- 


yale 


<,@harge on the ground specified in s. 42 .(1) 
p(b),, -The -Oourt had. jurisdiction -to pass 
Buch- an.. order, since under s. 41 (2) (a) the 
c. Oourt.is.expressly empowered to refuse an 
« @bsolute-order of, discharge. £ 

.. .Inmy,opinion,.such an order does not 
¿prevent the insolvent from making. a fresh 
application for discharge’ in case such 
application were justified by fresh: circum- 
:-x8tances. The refusal of an absolute order 
-of discharge.is distinct from the: absolute 
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I do, however, agree with him that the 
Court's order is:not altogether. satisfactory, 
The learned District Judge did not . ex- 
pressly state that he was only refusing an 


. absolute order of discharge, and it is not 


-clear whether he considered the advisabil- 


ity of granting a conditional discharge, or 


- of suspending the operation of the order ' 


for å specified time. On these grounds I 


- agree to the order proposed. 


A, Case remanded. 


otrefusal of an. order -of discharge. The 

-language of 8.41 (1) seems to me sufficient-. -. 

«ly wide to cover a fresh application made i oe 
after the refusal. of. an application made 
within the period specified, 

«+ Moreover, this view appears to have been 

Consistently. taken by the High Courte, 2. e, 

.. it has been takén.in every reported case 

.. Which has Gome to my notice. 

<- In Mullapalli‘Gopalan Nair v, Koppothil . 

«-Gopalan Nair (2) a Full Bench of the | 

Madras. High Oourt’ held that there is 
«-nothing.in s. 44 of the Provincial Insol- 
< vency Act, 1907, to-warrant the suggestion 

«that an application. for discharge when 

~~ refused is. refused for ever, and that. no 

later. application, on renewal of the former 

x. @pplieation can. be made. 

-. -Bection 44 ofthe Act of 1907 corresponds 

. vato: 88. 41 and 42 of the Act of 1920, and the 

|, slight amendment of the old section does 

< notseem to have the effect of rendering 

“the Full Bench ruling obsolete, or of less ` 

„authority. i . 

In: Thana. Velayutha Nadar v. Subra- . 

mania Pillai (3) a single J pee of the 

a. Madras High OCourt.held that the dismissal A : A 

of the application for discharge (ander, “ribed the entire money was not paid, the land mort- 

an B.: 41 (2) (a) of the Act of 1920) will not ` mortgagor sued for redemption in 1924: 

eprevent the insolvent from presenting far. Heid tat hp martengo did mot samire ang rie 

~ v thet-app ications for discharge at any later and the suit was therefore remature. 

ME Seib Ke v.C: A, M, O. T. Pimm- afinite Ai Biyan v. draf alt Q), 

, In T 4 C.A. M, C. 1. 3 inguished. | á 

(4): a Division Bench ofthe Rangoon High Bakhtawar Begam v. Husaini Khanam (2), relied 

~ -;Oourt held that the refusal of an applica- ` ' 

~. tion for. discharge does not prevent the 

T insolvent from renewing his application for 
- ..,discharge.in case fresh circumstances.might 
~<, justify him in doing so. 

< In .view of this consensus of judicial 
~. opinion, which seems to me correct, I can- 

:;, not endorse the contrary opinion expressed 

‘> ‘by my learned brother, 


Ie 


ALLAHABAD HIGH COURT, 
` LsttEss Parent Appgau No. 117 | 
oF 1928.. 
: January 17, 1930. 
: Present:—Mr. Justice Mukerji and Mr. 
Justice Bennet. 
RAM SARUP AHIR—PLAINTIFF 
—APPHELLanT 


versus 
NAGESHWAR TEWARI .AND: OTAERS 


— DEFEnDsnTS—R RsPONDENTS. 
‘Transfer of-Property Act: (IV of:1882), ss..58 (e), 62 
—Mortgage by conditional sale—Right of mortgagor to 
redeem before date fixed for forcelosure, - 

Unless the terms of the mortgage-deed . clearly 
state the: contrary, the period for redemption -and 
the period for foreclosure are to be considered the 
same. i 

Where a deed of mortgage by way of conditional sale 
executed in 1904 fora periodof 45 years. contained 
a stipulation that on payment'of the principal amount 
secured by the deed in a lump within the period, the 
land would'be redeemed andif within the time pre- 


on. 

. Letters Patent Appeal. against a. judg- 
‘ment of Mr. Justice Kendall, dated: the 
:19th of April, 1928. - : 

Mr. S, N. Verma, for the Appellant. 


JUDGMENT.—This is an appeal by 
the plaintiff against the judgment ofa 
learned single Judge of this Court dismiss- 

. Ingthe suit of the plaintiff. for redemption 
onthe ground that the suit is premature. 
There were four usufructuary mortgages 

. of four separate plots of fixed rate tenancy 

1928 Mad. 609. made by the plaintiff's, predecessor in favour 

‘¢_}s(4)°109 Ind. Oas. 769;:6 R. 27; A. L. R. 1988 Rang. - of the defendant, all the mortagage-deeds 

509; ELT. 40,Reng;40...-.. a, an being executed in the. year 1904, . The deeds 


"s+. (2) 91nd. Cas. 31; 22 L. W.202; | (1925) M. W. N. 
ln 612; A. I; R, 1925 Mad. 915. . 
a. “109 Ind. Cas. 636; (1928) M. W. N:136; A.I R. 
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all conteined thè” clause which was as. 
follows:— 

“ Bebilwafa miadi 45 sal 
mazkur ke ‘karké iqrar karta hun......... jab. 
miad ‘par kul. rupea asl mundarja wasiqa ' 
haza yakmusht ada karen tab arazi marhuna 
fakke-rahn kara lewen wa agar miad muaiy- 
ana par kul rupea ‘yakmusht ada na karen, 
tan arasa marhuna bad 45 sal ke be kamil: 
hojawe.” 

The guit for redemption was brought in ‘ 
thé year 1924. The learned Counsel for 
the appellant argues that in general, under 


any mortgage: by conditional sale, s. 58 (e), : 


Transfer of Property Act, gives.a right to. 
redéem ‘at any period prior to the certain 
date on which. the sale shall become absolute. 
He. endeavours to support this theory -by - 
reference to Mahomed Mozaffer Ali Bhuyan 
v. Asraf Ali (1): “We do not consider that 
the ruling. is any authority for such a 
proposition. : 
We consider that unless the.terms of the 
mortgsage-deed ‘clearly state the contrary, ' 
the period for redemption and the period 
for foreclosure are to be considered the 
same.: Section 62* -lays down: that at‘ any 
time after the principal money has become - 
payable, the mortgagee has. a right to`’ 
redeem: We consider 
sent mortgage deeds the mortgagor does 
not acquire the right to redeem until the 
period of 45 years has expired from the 
execution: of the deeds: We would refer 
for this: view of the ‘law to a ruling to the 
Privy Council in Bakhtawar* Begam v. 
Husaini Khanam (2). i 
Accordingly, we find the suit of the plains ` 
tif to be premature and we dismiss thi 
Letters Patent Appeal with costs - 
a. Appeal dismissed. 
(1) 25 Ind Cas. 93. 


(2) 23 Ind. Cas 355; 36 A. 193; 18 O. W. N.. 586; 26 
M L. d.4.4;12A.L J.4738; 19 O. L J. 477; (1914) 
Mo W. N. 411; 15 M. L. T 389; 16 Bom. L.R 344;1 L. 
W.813; 41 I-A. R1 (P. C.) | 

+[of the Lransfer-of Property Act.— 








ALLAHABAD HIGH COURT. 

Sxtonp Cavin AP-waL No 1018 cP 192s," 

i ` Javuary 27, 1930. 

~. Present i:—Mr. Justice Sen.” 

. BSHEOTAHAL DUBE—Dzrgnpant— 
APPELLANT . 

` x versus : 

“LAL NARAIN PRASAD CHAND— | 

PLAINTIFE anb RAJ BAHADUR CHAND | 

AND ANCTHRE— DerennanTs—Ret PINDENTS. 

‘Co-owners—Right of co-owner to sue ‘trespasser ' 

without: joining: other- co-ownera as gurties—Transfer !i 


SHEOTAHAL/DUBE V, LAL-NARAIN-PRASAD-OHAND. 


pas mahajan - 


that in .the pre-'- 


413-9 


of Property Act (IV -of 1882), 8. : 41—Transfer by. 
ostensible owner—Principle of equity—Avenues of ` 
enquiry open to purchaser not ` followed’ tip—Pur-~ 
chaser, whether‘ protected—Practice—Second appeal— = 
Point abandoned in:lower Court cannot be raised. . 
Where property is held in co-parcenary- or, in co-,-, 
ownership, itis open to any oneof the co-sharers to `. 
maintain a suit for posssssion of the entire property i 
against a trespasser! ` [p. 415, col. 2] © œ “ed 
Section 41 of the Transfer of, Property Actis a-statu-‘:, 
tory recognition of a principle of natural.equity and-a, » 
purchaser is not entitled to invoke ‘the principle laid. = 
down in the said'sectionif there were circumstancés~ 
which: ought io ‘have put him ` upon’ ‘an enquiry‘: 


: which, if prosecuted, would; have ted him to - the dis- :: 
. covery of the title of the real owner,:[p. 416, col.2.] ; + 


Ramcoomar Koondoo v. McQueen (1), referred to. ` 

A party cannot be allowed to take a “plea-'jnit | 
second: appeal which: he had deliberately ‘given upinit 
the lower‘Appellate Court. ‘[ibid.] | < wep 8, 

Second appeal from a. decree -` of-.the 
Second Additional District Judge of!:Go-:- 
rakhpur, dated the 9th of March, 1998. . i` 
. Mr. Haribans Sahai, for the Appellant. . 

Dr. K. N. Katju and Mr: S. P.. Sinha, tor: 
the Respondents. Be 2 ARES eS 

JUDGMENT.—This and the connected! 


appeal (S.A: No, 1019 of 1928) arise out of <a‘: 
suitfor possesion of certain arazidari plots in 
Mauza Kohri in the District of Gorakhpuir.:- 
The entire village Kohri Buzurg was- the: 
property of Raja Krishna Kishore ‘Ohand;- 
The -plaintiff-respondent -claims déscent‘' 
from him and his relationship with the Raja: ‘ 
w appear from the following genealogical : 
table:— ' : a7 =f oka S 


RAJA SITAL PRASAD CHAND: © - 





Sade ~): zt : 
Raja. Krishna Kishore Babu Mahabal. .. , 
Chand-Rani Rajbans Chand ~~ SOs, 
Kuari cease 
l a Na 
Raja Mabadeo Prasad Babu Harihar: >- 
Chand'adopted son) Prasad Chand.’ . 





Te ae a 
sLal Bahadur’ Kisheh Prasad 


Chand-Dultiin < gee Ee 
Kaj Kumari . : ae e 


cad : 
Bit Bahadur Chand. 
Fiori E IE PE EN 
S 
Babu Raj Bahaduf Seg 


Prasad 
Chand 








Lal atti Prasad ` 
Chand - f Chand 

(plaintiff). | . + (defendant No. 2), | 

The plaintiff alleges: that the estate of * 
Raja Krishna Kishore Ohand was honey- - 
combed with ‘debts and -the Raja . was... 
always be set with a swarm of creditors. - . .- 

The Raja with a view to save his property.: 
executéd:a. number of transfers in favour... 
of-his relations or dependents; These transsi 


ae 


féis were merely“ colourable’ and- were no’ 


more than cloaks to shield the property from 
creditors and that in -fact Raja Krishna 
Kishore .Ohand. continued to.-be the 
owner of the property transferred.- As a 
partofthe scheme he executed a convey- 
ance of Mauza Kohri Buzurg in favour of 
Rani Rajbans Kunwari. The property was 
successively- transferred to -Adhin Das, 
Harihar Prasad Ohand and Musammat Nan- 
hi. Bibi.. The woman last. mentioned was 
a-mistress in the keeping of the Raja.. On 


the 18th- of July, 1870; Musammat Nanhi- 


Bibi executed asale-deed relating to Mauza 
Kohri Buzurg:in favourof Musammat Mohan 


Kunwari,wife of Raja Mahadeo Prasad Chand, 


The plaintiff's case is that no consideration 
passed under the sale-deed and this transac- 
_ tion wasthe machinery employed for ‘obtain- 
ing an acknowledgment from Musammat 
Nanhi Bibi that she was not the owner of 
the property and that the real owner of the 
property was. Raja Mahadeo. Prasad Ohand, 
On the 13th of May, 1914, Musammat Mohan 
Kunwari sold the property in dispute to 
Sheotahal Dubey, the defendant-appellant 
for an ostensible consideration of Rs. 2,100. 
The plaintiff alleges that Musammat Mohan 
Kunwari was not the owner of the property, 
thathe was the owner of. the property by 
reason of his descent from Raja Mahadeo 
Prasad Chand and that he alone was entitled 
to claim the property from the vendee by 
reason of a custom in: the family whereby 


the property vested in a single heir and the- 


rule of primogeniture prevailed. By a sub- 
sequent amendment, tle plaintiff claimed 
to recover this property by reason’ of being 
a co sharer with his brother Raj Bahadur 
Chand and his cousin Bir Bahadur Ohand, 
who are alleged to-be members of'-a joint 
family with him. 
- §heotahal Dubey contested the suit upon 
a variety of grounds, He denied that Maha- 
deo Prasad Ohand was.the adopted son of 
Raja Krishna Kishore Chand. He impugn- 
edthe legitimacy'of the plaintiff and averred 
that plaintiff's mother Musammat Sheosaran 
Kunwari was-the- daughter -of one Bhanta 
Kunwari who was a Brahmin widow. He 
pleaded that Bhanta Kunwari was the 
mistress of. Babu Thakur Prasad Singh. and 
that Musammat Sheosaran Kunwari was 
born to-them and that Baldeo Prasad Chand 


was not-and could not be lawfully married’ 
+o Sheosaran Kunwari. Thedefendant con- - 


tended that all the transfers which had suc- 
ceasively taken place from Raja Kriehna 
Kishore Chand right up to Musammat-Nanhi 
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, deed of his vendor before he purchased the 
“property on the 13th of May, 1914. Reliance., 
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that Nanhi-Bibi wasthe full owner. of the. - 


. property by her purchase and that Musam- 


mat Mohan Kunwari was the absolute owner 
of the property under the purchase dated 
the 18th of July, 1870, that the latter. passed. 
a good title. to the -property in dispute 
under the sale-deed dated the 13th of May, `- - 
1914, and that the plaintiff’s claim was bar- | 
red by 8.41 of the Transfer of Property Act. 


-The defendant also contended that Raj 


Bahadur Ohand and Bir Bahadur Chand 
not having joined the claim, the plaintiff 
was innocase entitled to possession of. 
more. than a. quarter sharein the disputed - 
property. ; 4 

The Court of first instance found that 
Mahadeo Prasad Chand had been adopted 
by Raja Krishna Kishore Ohand, that’ 
Musammat Sheosaran Kunwari the mother 
of the plaintiff was aThakur woman of legi-. 
timate descent and that the pedigree set up, 
by the plaintiff was fully proved. 

The Court of first instance, however, found | 
that the plaintiff had failed to make out the. 
case that the several transfers held in suc- 
cession from Raja Krishna Kishore Ohand | 
right up to Musammat Nanhi Bibi were not | - 
genuine transactions. There was evidence 
to. indicate that these transfers had taken 
effect and were not mere devices to protect ` 
the property from the creditors of Raja 
Krishna Kishore Ohand. 

The Oourt of first instance further found - 
that the sale-deed dated the lsth of July, ; 
1870, executed by Musammat Nanhi Bibi in - 
favour of Musammat Mohan Kunwari was a’ 
real transfer from the vendor to the vendee. ; 
and had been executed for consideration. 

The trial Court repelled the plea that 
s. 41 of the Transfer of Property Act wasa : 
bar to the suit. It appears that Sheotahal 
Dubey had not cared to examine the: title- 


was placed upon several transfers madè by" 
Musammat Mohan Kunwari, but Sheotahal~ 
Dubey had not cared to examine the docu- 
ments under which the transfers were 
made. Indeed those documents were not 
produced in evidence in this case. It was, 
therefore, not possible to say whether Mu- 
sammat Mohan Kunwari was putting her- 
self forward as the absolute owner of the 
property while making the transfers or 
was doing so as the guardian of her minor 
sons, The Court of first instance held that 
under the sale-deed dated the 18th of July, 
1870, Musammat Mohan Kunwari was not 
the real owner of the property but that the 


Bibi were real transfers: for -consideration praperty..wae. purchased „for her.. husband... 
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Mahadeo Prasad Chand and her two sons. 


Baldeo Prasad Ohand and Krishan Prasad 
Ohand. The result, therefore, was that 
Musammat Mohan* Kunwari was not the 
owner of the property and could pass no title 
toSheotahal Dubey under the sale-deed dated 
the 138th of May, 1914. The Court of first 
instance held that the plaintiff had failed to 
prove that he was a member of a joint fami- 
ly with his cousin Bir Bahadur Chand. 

As aresult of the aforesaid findings, the 


- trial Court granted the plaintiff a decree for 


a moiety share in the plots in dispute. 

Both the parties were dissatisfied with the 
decree and preferred appeals. The appeal 
of Sheotahal Dubey was numbered as Civil 
Appeal No.73 of 1927 and that of Lal Narain 
Prasad Chand was registered as No 689 of 
1927. These two appeals were heard and dis- 
posed of by one judgment. The appeal of 
Sheotahal Dubey was dismissed. The appeal 
of Lal Narain Prasad Ohand was allowed. 
The result was that the plaintiff's claim was 
decreed in its entirety. . 


The two decrees of the lower Appellate 


Court have given rise to the appeals which 
are now before this Court for considera- 


' tion. : 
In Appeal No. 733 of 1927, the lower Ap-. 


pellate Court agreed with the finding of the 
trial Court that it is proved that Mahadeo 
Prasad Ohand was the adopted son 


-of Raja Krishna Kishore Ohand.and that 


the plaintiff's mother was a Thakur woman 
of legitimate descent It also agreed with 
the trial Courtin holding thatthe various 
transfers impugned by the plaintiff were 
real transactions and for consideration, The 
lower Appellate Oourt upon a consideration 
of the peculiar nature of the recital cc atain- 
ed in the sale-deed dated the 18th o: July, 
1870, coupled with other evidence, docu- 
mentary and circumstantial, came pp the 
conclusion ‘that under the sale-deed refer- 
to herein—not Musammat Mohan Kun sari— 
but her: husband and her sons were t e real 


purchasers of Mauza Kobri. Buzur; ‘from 
_ Musammat Nanhi Bibi. 


A plea h; ’” been 
taken in the memorandum of app 4l that 
the suit was barred by s. 4 “of the 
Transfer of Property Act. This yea, how- 
ever, was abandoned and was never press: 
ed. The lower Appellate Court observed 
that the defendant-appellant was not entitl- 
ed to the protection afforded by s.41 of the 
Transfer of Property Act because he was not 
a purchaser in good faith inasmuch as he 
had not even cared to look into and examine 
the title-deed of his vendor, 


Ne 
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` Upon these findings Appeal No; 733° of 
1927 was dismissed. ‘ i 

In the cross appeal, the lower Appellate. 
Court did not go into the question whether 
the pretension of the plaintiff founded upon 
impartibility and the law of primogeniture 
had been established. It does not even go 
into the question as to whether Bir Baha- 
dur Ohand was a member of a joint family 
with the plaintif. Indeed, it was unneces- 
sary to go into these questions because the 
plaintiff was entitled to a decree for posses- 


. sion of the entire property claimed by ous- 


ter of the defendant who was a rank tres- 
passer for the obvious reason that the 
plaintiff was a co-sharer with his brother Raj 
Bahadur Chand and his cousin Bir Bahadur 
Chand. Where property is held in co-par- 
cenary or in co-ownership, it isjopen to any 
one of the co-sharers to maintain a suit for 
possession of the entire property against a 
trespasser. The reason for the rule is that- 
in the absence of a partition, the right of 
each co-owner extends to the whole pro- 
perty jointly with the other co-owners and 
that the attempt to reclaim the property is 
for the obvious . advantage of all the co- 
sharers, i : i 

In this view Appeal No. 1019 of 1928 must 
fail and is dismissed with costs, | 

ln Appeal No. 1018 of 1928 three points 
have been urged by the appellant. The 
pedigree has been impugned upon the-' 


- ground that the lower Appellate Court has | 


not given due weight to a mortgage of the 
year 1899 in which Musammat Berhea Kuar 
has been described as the kept-mistress of 
Thakur Prasad Singh. In this. document 
Musammat Benhea Kuar has heen described . 
as kept-misttess of Thakur Prasad Singh . 
and this description, to speak the least, is 


_very peculiar. It does not, however, appear . 


how this recital in this document is admig- 
able in evidence, It is not an admission by 
the plaintiff or of any person from whom ` 
the plaintiff derives his title. It is not a 
statement of a person, who is dead, or who 
cannot be found and whose statement may ' 
be treated as admissible under s. 32 of the.’ 
Indian Evidence Act. The -Courts- below. 
did not discard the document on the ground 
of its inadmissibility although they were 
clearly entitled to do so, - Théy, however, ' 
held that this document was not of much | 
evidential value and was, in no case, 
weighty enough to prevail against the ` 
voluminous evidence, oral and documentary 
produced by the plaintiff. The finding ar- ` 
rived at by the Court below was clearly . 
based upona balance of evidenos' on’ the” 
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record-and-eannot: be ehallenged in second 
appeal © Pa a ee a ne 
- The plaintiff contended that, under the 
sale-déed, dated the 18th of July, 1870, Mu 
the property. and that she was a benamidar: 
for her husband “and ‘her. sons., In this: 
documént thé purchaser has been mentioned. 
asMusammat Mohan Kunwari, wife of Raja 
Mahadéo. Prasad Chand and guardian of her’ 


À 


- minor sons. Thére is nothing unubual in de“ 


scribing thé female purchaser as the wife of- 


Raja Mahadeo Prasad Ohand but it is some- 
thing very péculiar and, unusual to describe’ 
her. aa:.the.mothér and: guardian of ‘her: 
minor soñs... There was no difficulty in the, 
natruction of the document but the Courts. 
‘pelow..were.entitled to take into-considera- 
tion thé peculiar. naturé of the’recital, refer- 
rad to above in considering the question whe- 
ther. Músamńıt Mohan K unwari was purchas- 
ing thé property on: her own account or on, 
‘account of her husband and her. minor sons.’ 
The Courts’ below took into consideration a 


number of Other matters: which were relev- 


ant. toth ‘issue h sre fo 
upon . documents. of “ an’ ‘unimpéachable 
character. ` Upon “these data,” they came to” 
- the conclusion. that -the real purchasers of’ 
thé property were . Raja Mahadeo. Prasad. 
Chand and his’ twò sons., This was a fnd- 
ing-of fact.‘ based“: upon’ ‘evidence. - The. 
plaintiff has” failed’ to show that this find-: 
ing is vitiated ‘by an error or misapplica~. 
` tion of law. “This finding; therefore, must. 
stand. and cannot be -displaced by: the: 
appellant. ::. gu ii he 
ote a A a PA j 
“14 has been argued that. the suit is barred, 
bys. 41 of the Transfer of Property Act. 
Tie point was “raised in the written state-’ 
mènt A definite issue was framed: The’ 
Court offirst instance held that the defend-. 
ant was not entitled to the benefit of s. 4l- 
ofthe Transfer of Property Act and’ 
enumerated: a number of circumstances 
which were fatal to the defendant's plea. it’ 
‘appeared that the defendant had not paid ' 
to the- vendee the full amount of the sale 
gonsideration. _He had: made ‘no enquiries. 
into the vendor's title. He had not cared to: 
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sammat Mohan Kun wari was notthe owner of | 


and which .were founded . 


examine the various documents of transfer ` 


exacuted by Musammat Mohan Kunwarifrom’ 
time to time with a view to satisfy himself 
whether she had held herself out in those: 
‘docuinents_as‘ the absolutë owner of the’ 
property which she was’ transferring under, 
those instruments. . Upon these facts the’. 

Court of first instance was- justified in com-. 
< ing tothe ‘conclusion thet the conditions of: 
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s, 41 of the Transfer of Property, Act were 
not‘fulfilled inthe case. 7° 00> 7" 0O 

It ‘ought not to be lost sight of’ that s. 41 
of the Transfer of Property Act is a stati- 
tory recognition of the principle enunciated 
by Judicial Committee in Ram -Coomar 
Koondoo v. MeQueen(1):. It is a principle of 
natural ‘equity...that where one man allows 
another to’ hold himself out as the owner of 
an estate, and’a third person purchases it 
for,value, from the apparent owner ‘in the 
behalf that he is the real owner, thé. man 
who so allows the other to hold himself‘out ` 
shall not be permitted to recover upon, his 
secret title, unless hecan overthrow that: of 
the purchaser by showing either that he . 
had direct notice or. something. ‘which 
amounts toconstructivenoticeofthereal title; 
or that there existed circumstances;which 
ought to have put him upon an enquiry, that, 
if prosecuted, would have-led to a discovery 
of it”, There can be nomanner of doubt that 
there were certain avenues of enquiry before 
the appellant and if. the enquiry. had ‘been 
followed up it would have led to a discovery 
of the fact that the plaintiff and his. brother 
were the real purchasers of the property. `> 
- Section 41 of the Transfer of Property, . 
Act was pleaded in the memorandum of 
appeal to the. lower Appellate Court but it 


was: not pressed.. That ‘Oourt, however, 


without going into the evidence ‘in ‘full 
éndorsed the finding of ‘the: trial Court that 
the*plaintiff having refused to examine the 
title deeds of his'vendor -was not entitléd to’ 
the benefit: of- s: 41 of ` the- Transfer ‘of: 


with costs.. ` 


160; 2 Buth. P;.0,.J.656.(P.'0.)s, 


a ean 


) 
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OUDH CHIEF COURT. 
First OivIL APPEAL No. 128 or 1928. 
September 16, 1929. 

Present :—Sir Louis Stuart, KT., 
Chief Judge, and Mr. Justice Raza. 
MURTAZAI BEGAM —PLAINTIPE— 

APPELLANT 
versus 
Syed DILDAR ALI AND oTHERS— 
DeFENDANTS—RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 21— 

Mortgage of property A with condition that mort- 
gagee may realise from property B if mortgagor is dis- 
possessed of property A—Subsequent mortgage of pro- 
perty B—Mortgagor dispossessed of A—First mortgagee, 
whether entitled to priority as regards property B— 
Contingent and vested interests, 
n On the 6th November, 1917, A executed a deed of 
mortgage by way of conditional sale of his share 
in a certain villageto B. Thisdeed contained 2 
provision that if on the claim brought by any 
person the property went out of A's possession 
then B was entitled to get compensation and have 
the deficiency made good from A's share in another 
village by means of foreclosure. On the 26th August, 
1918, A mortgaged his share in the latter village 
to C who foreclosed it under a decree obtained on 
his mortgage in 1925. A portion of A's share in the 
former village possed out of his passession in 1922 
and B sued for foreclosure of A's share in both 
the villages. C claimed priority with reference to 
A's share in the second village: 

Held, that as the mortgage of 1917 created in 
favour of B only acontingent interest which became 
vested in 1922 after the execution of the mortgage 
in favour of C,C had priority over Band B had 
consequently no right to obtain any relief over A's 
share in the second village which had been foreclosed 
by C. [p. 419, col. 2.] 

First appeal against an order of the Sub- 
ordinate Judge, Rae Bareli, dated the 16th 
August, 1928. 

Mr, Ali Raza, for the Appellant. 

Mr, Ali Zahir, for the Respondents. 


JUDGMENT.—This is a plaintiff's 
appeal. The‘ plaintiff has obtained a fore- 
closure decree against a share in the village 
of Bholamau based upon a deed of condi- 
tional sale executed in favour of her 
husband, from whom she is a transferee, by 
acertain Syed Zafar Mehdi. The trial 
Court refused to grant her relief against a 
share in a village called Behta Murtaza. 
She appeals in respect of the refusal to 
grant her relief against the sharein Behta 
Murtaza. Although the questions for deci- 
sion in this appeal require a comparatively 
short decision, it isnecessary to state certain 
preliminary facts before we arrive at those 
questions. 

Moulvi Dildar Ali was a Syed who 
attained a position of eminence in the reign 
of King Asaf-ud-doula, In recognition of 
his learning he received a diploma of 
Ijtthad from Karbala and was afterwards 
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made Pesh Namazby King Asaf-ud-doula 
who gave him the title of Mujtahid-ul-asx 
or high priest of the Shiam. He was 
succeeded by a son Syed Mohammad who 
was succeeded by his son Bande Husain 
who was succeeded y his son 
Mohammad Husain. On his death Moham- 
mad Husain was succeeded by his son Syed 
Mohammad, A relative called Syed Sibte 
Husain brought a suit against Syed Moham- 
mad for certain property belonging to the 
family alleging that it was wakf. The 
proceedings did not continue for long 
against Syed Mohammad Husain, as he 
died. On the death of Syed Mohammad 
Husain his three brothers, Syed Zafar 
Mehdi, Syed Dildar Ali and Syed Razi 
were impleaded as defendants in his place. 
Syed Sibte Husain succeeded in the trial 
Court, but in appeal to the Court of the Ju- 
dicial Commissioner ofOudh aBench of that 
Court dismissed the suit of Syed Sibte Husain 
with the exception of relief claimed as to 
certain property which was admittedly wakf, 
and the three brothers, Syed Zafar Mehdi, 
Syed Dildar Ali and Syed Razi remained in 
possession of the property of the deceased 
Syed Mohammad Hussin in three equal 
shares. This is the litigation which was 
concluded by the decision of the Bench of 
the Judicial Commissioner's Oourt dated 
10th March, 1915, filed as Ex, E-5 in the 
present book. On the 6th November, 1917, 
Syed Zafar Mehdi executed the deed now in 
suit, Mx 2,in favour of Abul Fazal fora 
consideration of Rs. 2,000. The deed is 
primarily a deed of conditional sale ofa 
one-third share in Bholamau, one of the 
villages which had belonged to Syed 
Mohammad Husain. It contained, however, 
a condition under which on the happening 
of certain eventualities a one-third share in 
Behta Murtaza, another village which has 
been the property of Mohammad Husain, 
could be also affected. On the 26th August, 
1918, Syed Zafar Mehdi mortgaged by Ex. El 
this one-third share in Behta Murtaza with 
other properties to Ganga Prasad, defendant 
No.5 in these proceedings, and the sole 
contesting respondent in this appeal. In 
the year 1920 Al-i Fatima Begam, the step 
mother of Zafar Mehdi andthe mother of 
Syed Dildar Ali and Syed Razi together 
with Musammat Hajra Begam and Musam- 
mat Atiqa Begam, the sisters of Syed Dildar 
Ali and Syed Razi, instituted a suit againet 
Syed Zafar Mehdi, Syed Dildar Ali, Syed 
Eazi and a lessee called Syed Aulad Husain 
for possession of theirsharesin the property 
left by Syed Mohammad Husain under the 
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Mukommaden Law, The defendants asserted 
that under a custom of the family females 
were excluded from inheritance. They point- 
ed ont thatfrom the death of Moulvi Dil- 
dar Żli up till the time of the institution of 
the evit no female had ever succeeded to any 
port.on of the property. They further called 
8 mess of evidence including certain wajib- 
ul azaez to establish the custom which they 
asserted. They did not, however, succeed 
befors the trial Court and the decision of 
the trial Oourt was affirmed by a Bench of 
the < udicia] Commissioner of Oudh in First 
Civil Appeal No. 11 of 1921 decided on the 
2nd May, 1922. The learned Counsel for the 
partice have agreed to bring the record of 
this case Ex. X on to the file of the present 
appeal and we have permitted it to be 
brought on in order to enable us to pronounce 
judgment as it elucidates certain points. In 
the event of this case going further the 
neceæsry portions of this record wil! be 
printed and brought on the record of the 
appee!, 

From the above facts we arrive at the 
following findings. When Syed Zafar 
Mehdi executed the deed Ex, 1 he was not 
in a position to know that his step-mother 
and kis two step-sisters intended to institute 
a suit against him which challenged his 
right to the ownership ofa portion of the 
one-third share in Bholamau. Abul Fazal 
the original transferee under Ex. 1 has given 
evide=ce in which he stated that at the 
time of the execution of that deed he had 
insistad upon obtaining some sort of in- 
demnisy. He ssid: 

“Or date of Ex. 1 and even before execu- 
tion oŻ Ex. 1, I was aware that Zafar Mehdi 
had brothers, sisters and mother, though I 
did n=t know then the exact number of 
brothers and sisters, therefore, I required the 
mortgzgor to hbypothecate 5 annas 4 pies 
share in Behta in case any _ brothers’, 
sistere’ and mother's share went away in 
any clim by them or by some reason the 
mortg=gor's share was reduced. In 1918 
the mcther, three sisters and one brother 
sued Safar Mehdi, Dildar Ali, Syed Razi 
and they got their share taken away out of 
5 annes 4 pies leaving only 2 annas 6 pies 
101 L aras in Bholamau and Behta Murtaza 


. Abul Fazal has madea mis statement in 
respect of the latter portion, for the claim 
was nG: brought by the mother, three sisters 
and ora brother but by the mother of Dildar 
Aliand Syed Razi and two of their sisters, 
No brciker was: a party. No other brother 
was than alive, Atthe time that the deed 
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of the 26th August 1918, Ex. El,was executed 
there was no reason why Syed Zafer Mehdi 
who executed the deed should have known 
that this suit was likely to be instituted. 
From our examination of the record wesee 
no reason to suppose that the plea that 
females were excluded under a family 
custom was a dishonest plea The plea, it 
is true, did not succeed. but a maes of 
evidence was produced tosupport it, and 
there is nothing to show that Syed Zafar 
Mehdi did not honestly believethat females 
were excluded from succession. If 
females were -excluded from succession 
he was entitled to a one-third share in 
Bholamau and Behta Murtaza. The suit of 
1920 was, however, successful and on the 
2nd May, 1922, the share fof Syed Zafar 
Mehdi in Bholamau end Behta Murtaza 
was reduced to the extent already stated 
and consequently he lost possession of his 
share to the extent to which it had been 
reduced. Now with these facts above 
stated there will be less difficulty in dis- 
posing of this appeal. 

Syed Zafar Mehdi is dead and the main 
persons impleaded were Syed Dildar Ali, 
Syed Rezi, Musammat Hajra Begamand Mu- 
sammat Atiqa Begam who have succeeded as 
his heirs. These persons did not contest 
the suit and have taken no interest in its 
decision. The reason why they have taken. 
no interest is clear. The amount due under 
the deed Ex. 1 has swelled to a very large 
amount by acciusl of compound interest, 
The share in Behta Murtsz3 has already pas- 
sedout of their hands for it kas been fore- 
closed by Ganga Prasad under a decree Ex. 
E 2, which be obtained on the basis of the 
deed Ex. E 1. He obtained this decree on 
the 13th July, 1925 ‘Tbe matter has now 
been reduced to thie. Is the anpellent 
entitled to obtain foreclosure over the share 
in Behta Murtezs or is the foreclosure 
already obtained by Ganga Prasad effective? 
The case for Ganga Prasad was that uncer 
Ex. E-: he was entitled to priority over the 
plaintif in respect of Ex. 1. We now 
examine the contents of Ex. l eliminating 
unnecessary words. This deed states that 
Syed Zefar Mehdi has made accniitional 
sale without pcssession over a one third 
sharein Bholamau fora consideration of 
Rs. 2,000. So far the deed only affects the 
transfer of Bholamsu. The material pas- 
esge then follows :— 

“I the declarant do further stipulate that 
no other person or persons male. and 
female" (The learned trial Judge has 
misread theee words as male heirs; they 
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are clearly Zakur andUnas and not Zakur 
and Warisan) “has a right and share in 
this property, nor isit mortgaged, sold or 
gifted to any one, nor is. it hypothecated by 
way of security; that if after the .comple-. 
tion of this deed, ontheclaim brought by 
any person at any time, the property. in 
whole or part goes out.” 

(There is nothing said about vendee’s 
possession or vendor's possession, but the 
clear meaning is out of the transferor’s 
possession) “or issold as security or hypothe- 
cated property, then besides the legal steps 
to which for the reasons given above I shall 
be liable, the vendee is empowered with my 
free willto get compensation and have the 
deficiency made good from my 5 annas 4 
pies zemindari share in village Behta 
Murtaza, Pargana Rokha, Tahsil Salon, 
District Rae Bareli and to get the com- 
pensation for the consideration realised by 
means of foreclosure,” i 

-Without payment of. the full considera- 
tion he covenanted that he would not in. 
future transfer either of the villages, and 
the villages are referred to as mortgaged’ 
property. - 

The learned Oounsel for the appellant- 
has argued that the effect of these provi- 
sions is to create a mortgage both of 
Bholamau and Behta Murtaza, such 
mortgage‘ only to-take effect in the case. 
of Behta Murtaza; if the share in Bholamau 
becomes reduced. His argument is that 
on the 6th November;,1927, the mortgage: 
came into being over Behta Murtaza. 
We-cannot agree with this contention, As, 
we read it- no mortgage of Behta Murtaza’ 
came into being on the 6th Novemher, 1917.- 
-The case is one to which the provisions of. 
s. 21 of Act IV of 1882 have application : 


“Where, on a transfer of property, an . 


interest therein is created in favour ofa 
person to take effect only on the happening- 
- of a specified uncertain event, or if a 
specified uncertain event shall not happen, 
such person thereby acquires a contingent- 
interest in the property. Such interest 
becomes a vested interest in the former: 
case, on the happening of the. event; in the 
latter, when the. happening ‘of -the. event 
becomes-im possible.” Ba hav ars AEE 
Under s. 2 of the same Act it is said 
nothing in the Second Chapter of this Act | 
shall be deemed to affect any ruleof Hindu, 
Muhammadan or Buddhist Law. Section 21 
is in Chap. II, but there is nothing in 8. 21 
which offends against any rule of the 
Muhammadan - Law, Now as. we under- 
stand it under: the provisions’ of: the 6th 
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November, 1917, -the transferee -of ‘the pro- 
perty, that is to. say, of the share in Bhola-. 
mau had created in-his-favour an interest in 

Behta Murtaza. which would take effect: 
only on some portion of the share in Bhola- : 
mau passing . outof the transferor’s posses-. 


‘sion. A portion of the share of Bholamau” 


passed out. of the transferor’s possession on 
the 2nd May, 1922, and on the happening of. 
that event the contingent interest became: 
a vested interest. But it did not become: 
vested until 2nd May, 1922, and the deed Ex.. 
l was executed in favour of Ganga Prasad ` 
on the 26th August, 1918. Thus priority. 
is in our opinion, with Ganga Prasad and 
in these circumstances the ‘plaintiff-appel- 
lant has no. right to obtain any relief by 
foreclosure or otherwise in- respect of the 
share in the village Behta Murtaza. That. 
share has already been foreclosed in favour: 
of Ganga Prasad. We, therefore, dismiss; 
this appeal with costs. 
A. - 


Appeal: dismissed. 


OUDH CHIEF COURT. : 
Szoonp CivIL' APPBAL No. 431 of 1928, ' 
a ‘November 12, 1929. e 

| : Present :—Mr. Justice Hasan. - >. 

Pandit JANG BAHADUR AND ANGTHER-— ` 

PLaInTI¥Fs—APPELLANTS a. 


-~ Versus A os ž 
WAZIR KHAN AND 0OT8ARS— DEFENDANTS—. 
; ' RESPONDENTS. a 
Right of burial—Acquisition ‘of right by’ Long - 
exercise—Fleadings—No one is bound to plead law. <, 
The right of burial-.is a-civil right and may be 
acquired by long exercise of the right. a 
Kuar Sen v. Mamman (1), Mohidin v. Shivlingappa ` 
2) and'Kooni Meera Sahib v. Mahomed Meera Sahib 
3 rêferred to. kn i aon 
A party is not bound to plead. the law and so long . 


‘as the facts given in the pleadings are not altered . 


it is open to a party. to contend for the ‘legal 
eonsequences arising out of those facts. ` | ai 


Second appeal against a decree of the’. 
First Subordinate Judge, Kheri, dated ‘the: 
25th - August, 1928, reversing. that of the : 
Additional Mansif,. Kheri, at Lakhimpur; 
dated the 22nd Decembar, 1927. | 4 

Mr. Ishri Prasad, for the Appellants. 

“Mr. Mahabir Prasad, for the Respondentg, 

JUDGMENT.—This is the plaintiffs’ , 
appeal from the decreeof the First Subor- 
dinate Judge of Kheri, dated the 25th of 
August, 1928, reversing the decree of tha. 


4908. 
Murisit‘of the:samé: place dated the-22hd- of 


Daceniber, 1927: 


Thesubstance:of'the relief asked: for in 
the'suit; out-of which this appeal arises, is 
thatithe-defendaiits be-estopped by means: 
ofia'pérpetual:injunction not’ to use-plots' 
Nos:'10)1and'1019‘situate in mahal Jang 
Bahadiir; village Karyare; Pargana’ Pasga- 
war -in the District’ of Kheri,as-a graveyard: 
to'barg their déad’ theréin. The- defence’ 
was‘that théright to bury the deadihad beén 


exércised fdr long long years-before the:suit: 


oftrigtt by: 

Oourt of Appeslitt was-called’a customary 
wight.’ ‘The‘lowér Appellate Courti on a con:: 
sidération: -of the~ evidence’ has” come 
to the. conclusion 
hadi: beén:. exéritising the right claimed 
by them at least for the last 50 


.years and that, therefore, they’ acquired 


a customary right in law which cannot be 
taken away from them atthe instance ofthe 
plaintiffs, who are the proprietors of .the 
plots in question, j 

The first argument in appeal is that the 
lower Appellate Oourt-has-made'out: a new 
case-for thé.defendants., -I am: unable to 
accept the argument. As observed by the 
learned First: Subordinate. Judge. that so 
long.as-the. facts given. in-the pleadings-are: 


“not altéred'it is open toa - party, to contend 


for the legal consequences arising out of 
those. facts. A: party. is not-bound:to. plaad: 
law. He is bound. toplead-facts and there 
is no question-in the- case: that: the facts 
pleaded.embracethe case: of a- customary 
righti I; therefore; overrule: this- argu- 
ment, He A ee ide te > A A 
The seéond'argumentin: support of the 


appeal is that the customary right‘ is‘ not. 


DHORAT v! KUNI BEAARİ; 


that the defendants: 
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case held that'the:right of burial isa civil 
right and I agree with. that'-view of the 
learned Judges. ore 

_ The appeal fails‘ and’ is dismissed“ with 
costs, < ‘ 


4. Appeal dismissed. 


OCUDH CHIEF COURT. | 

Srconp Givin Appeal No: 89-oF 1929: 

November 5, 1929. és 
Present:—Sir Louis Stuart, Kr., Ohief” 
Judge-and Mr. Justice Stivastava, : 
DEORAJ—PraintivrF—APPELLANT 
VETSUS 
KUNJ BEHARI. AND OTHERS— 
DEFENDANTS— RESPONDENTS; ; 

Court Fees Act (V-II of 1870), s. 7 (iv)- (c)—Suit 
for declaration and possession—Court-fee—Suit by 
Hindu son.to declare mortgage decree obtained: 
against father invalid and ‘for possession-of his 
share—Court-fee payable— Deficiency’ in: Court-fee— 
Duty of Court to allow reasonable time—Civil Pro- 
cedure Code (Act V of: 1908), O. VII, r: 11 (e). 

In asuit for declaration. and possession if the 
principal. relief claimed- is one for possession 
and.the relief for declaration is merely ancillary to 
it, it is enough to pay the CGourt-fee on the 
relief for possession. On the other hand, if the 
principal relief is for declaration and the plaintifs 
Tight to possession depends upon his being entitled 
to'the declaration, then the relief for possession must 
be regarded asa consequential- relief and the Court- 
fee: would. be. payable according’ to the amount at 
which therelief sought is valued in the plaint- or 
the memorandum. of appeal. 

In determining which is the principal relief the 
substance ofthe reliefs claimed and the nature of the: 
suit must be looked into irrespective of the order“ in 
which they are stated in thè plaint, ' | 

A ‘suit by Hindu son fora declaration that certain 
decrees for foreclosure and sale obtained against, his- 
father on certain possessory mortgages‘ executed by. 
the latter are not binding upon him and. for. posses 
sion ‘of his share falls within-the second: class and. 
the plaintif in sucha suitmust pay Court-fee upos 


established:. Here-again, I agree: with the the valuation put by him on: the plaint’and’ thè 


Oodtirt- below that All: the elements’ required. 


in proof’ of ‘sucha right aré-fully. established - 


by the evidence adduced in the case. The 


law -bearing?on:the subject-as- to: what are 
‘the essential elements which constitute:such: 
4 right and: which: the law recognises as 
‘such’arestated: in the. case -of Kuar Sen v. 
This- decision was-followed in ' 


Mamman (1). 
Mohidin:v..Shivlingappa (2). In the case-of 
Kooni: Meera Sahit v: Mahomed: Meera Sahib 
(3), the” learned -Judges ‘who decided: that 

(1717. A.87; A. W.N. (1895) 10. 

(2) 23°Bi666} 1 Bom. L, R. 170, . ae 

(3) 30 Ms 15;.1 M. L: T. 433; 16 M, L, J, 474; , 


r 


memorandum ofappeal. j 
. Awadhraz Singh v::Dharamraji Kuar (1) and Sarju 
v. Skeoraj (2), distinguished. Sn 
Tula Ram v. Dwarka Das (3), referred to. _ 
Where ‘the Court finds in‘such-a’case that” the. 
' Court-fee paid is deficient it should. allow-a: reasons- 
able time to the plaintiff to make goodthe deficiency.. 


_ Second appeal against a decree of the Dis-. 
trict Judge,, Rae Bareli, dated the. 29nd 
December, 1928, affirming that of the Subors 
dinate Judge, Partabgarh, dated.the 23rd 
November, 1927, oe 


Mr, Ali. Jawad, for the: Appellant, . 
Mr, Hyder Husein, for the Respondénts: - 
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-JUDGMENT.—This is. .an. -appeal 
against .an order --passed’sby*the District 
-Judge-of-Rae Bereli «dismissing : an:appeal 
‘before “him under O. ‘VII, cr. El, . cl- ‘(c) 
of the Code of Civil “Procedure : ‘by. reason 
‘of .the appéllant’s failure to make good 
‘certain deficiency in the Court-fee. 

The facts material for the -purposes- of 
this.appeal are that ‘Deoraj, | ‘plaintiff, who 
isa member of a joint Hindu family con- 
sisting.of himself and his:father Har. Gopal 
defendant No. 11, instituted ‘the. present 
suit questioning “the validity .of certain 
usufructuary mortgages .exécuted :by his 
father, and.of certain decrees for fore- 
closure and sale passed against the.father. 
-His case was .that subsequent to the mak- 
ing..of the mortgages in dispute. there.had 
been -a. separation in the: family.which -at 
that „time consisted of his father Har 
Gopal,-his brother Ram .Raj who is now 
dead -and is represented by his .widow 
-defendant No. 10.and himself; that .he had 
:a one-third .share.in the family property 
.and.that the. said share was not:affected by 
the.mortgages or the decreés for foreclosure 
and sale passed on-foot of some of them. 
He, therefore, claimed adecree for: possession 
of.his.one-third share:and a declaration.that 
cis.father had no right to makethe mort- 

gages in question and that his:share was 
“mot liable under the .decree.for foreclosure 
and sale passed against him, The learned 
‘District. Judge, was of opinion that the suit 
was ne .for a declaration with :a, con- 
-sequential - ‘relief and not merely one for 
„possession and.that, therefore, the Oourt-fee 
vwas.payable onthe value of the relief sought 
cand not merely on. five times the .Govern- 
ment revenue. It:seems, to us that. the 
„principle, governing suits ọf this nature is 
perfectly clear. .If -the principal . relief 
claimed- is one. for “possession. and the relief 
“for ‘declaration is merely .ancillary. to it, in 
that. case it: is enough to -pay the ‘Court "tee 
„on the relief’ for possession. On the. other 
hand, ifthe - principal relief.is for declara- 
tion. and the plaintiff's right to possession 
depends „upon his being entitled to the 
declaration, then the relief for .possession 
“must be: regarded | „asa consequential relief 
and .the ‘Court- fee .would be , payable 
„according tothe amount. at which the: -relief 
sought ‘is valued in .the,plaint or the 
memorandum of appeal. Tt the : present 
case falls under thefirst class, in that case, 
‘the, Court-fee paid on five.times the Govern- 
ment revenue.would be enough. If, on.the 
other hand, tbe. suit falls under the. second 
‘description, then the -plaintif . anuh; :.paya 
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-sufficient. 


ory 


.Oourt-fee on Rs. 4,000, which: i is.the. valuation 


but by himon . the property i in dispute .for 


. the purposes of jurisdiction, The learned 


.Counsél for the plaintiff-appellant has relied 


~ upon: the decision of a Bench.of this- Court 


in Awadhraj Singh v. .Dharamraji‘Kuar. (D. 


“In this case:it,.was.héld -that the. suit was 
‘not one. for-declaration with -consequential 


relief. but was principally.a suit for, posses- 
sion.and, therefore, the. Oourt=fee. calculated 
on five. times the Government , Tevenue:wWas 
A similar :view was takenin 
Sarju v.:Sheoraj (2), which has been. referred 
to with.approval-in this cage. The: -learned 
Counsel for the respondents - -has, ; on . «the ` 
other hand,-relied.upon the decision in. Tula 
Ramy, Dwarka Das (3). Reliance’ has.been 
„placed upon. the remarks contained.i in: the 
judgment , to- -the . effect that “when the 
.plaintifi:asks for-a declaration: as his, firat 
relief and possession.as.a ‘second . relief, Jt 
must -be.taken that in the ,opinion of: the 
plaintiff or at least of his legal adviser,- the 
declarationis a necessary relief; 

We donot.think that,the..order.in.; -which 
the: plaintiff. or.his jegal.. adviser,.seeks.the 
reliefs.can -in any- way be decisive of . the 
„question. We must.look to. the. substance 
‘of .the. reliefs claimed irrespective. of.. the 
order in which they;are mentioned. ,It.is 
clear in the present, case that, ithe « plaintiff 
could not:ignore the decrees’ for ‘foreclosure 
and sale which had been obtained against 
his father. It was necessary for him to get 
a declaration about the said: decrees not 
being binding on him before. he could be 
entitled to a decree for possession. The 
relief for: possession, therefore,.was.undoubt- 
edly a.consequential relief. Wé are, therefore, 
of opinion that the'learned J udge. was right, 
in requiring the- plaintiff to.pay the Court- 
fee'on the valuation put ‘by. him in the 
plaint and in the memorandum of appeal. - 

Another. point. which. requires. ,determina- 
tion is whether the learned Judge was 
rightin dismissing, the appéal under O. VII, 
r.11(¢), Civil, Procedure. Gode: it -appears 
that the munsartm made .a report to the 
District J. udge., pointing out.the. deficiency 
inthe Oourt-fee. paid. ‘on, the . memorandum 


-of appeal and. the plaint. -The office report 
“was put'up béfore the DistrictiJud ge onthe 
15th of October, 1928. .At,the request. of;the ' 
-appellant's Pleader: the; case. ~Was:adjourned 


~ (1) 120 Ina. - “Cas: 398; 6 0: W. N. 704; ‘A:T, R. 1929 
Oudh 419; Ind. Rul, (1930) Oudh 14. 

(2) 94 Ind. Cas:.179; 130. |L. Js 124; A. TAR, 1926 
Oudh 380. 

(3) 115 Ind. ,Cas.-655; 50-A; 610;. 26 A. L.J. 316;, A, 


"1. B. 1928 All: 248; Ind, Rul. (1929) Als 451. 


ag 
‘to the 14th of December and the appellant 
‘was ordered to come prepared to pay the 
‘deficiency if the point was decided against 
him: on that date. When the case was 
heard on the 14th of December, 1928, the 
‘learned District Judge was of opinion that 
‘the office report was correct and that the ap- 
‘pellantwas liable tomake good thedeficiency 
pointed out by the office. As the appellant 
“was not in a position to make it good at 
‘once, the learned District Judge dismissed 
“the appeal under ©. VII, r. 11, cl. (c) of 
‘the Oode of Civil Procedure. We are of 
opinion that the learned District Judge 
‘before he dismissed the appeal ought to 
-have allowed the appellant reasonable time, 
after he had decided that the Oourt-fee paid 
“was insufficient, within which the deficiency 
“was to be made good.. Under the cir- 
‘cumstances we allow the appellant six 
‘weeks’ time within which he must make 
good the deficiency in the Oourt-fee in the 
‘two. Courts below and on the memorandum 
of appeal filed in this Oourt. Ifthe defici- 
‘ency' is made- good within the time allowed, 
‘the case will go back to the lower Appellate 
‘Court for decision on the merits. In this 
‘case the costs will abide the result. If the 
‘appellant fails to make good the deficiency 
‘within the time allowed, the appeal will 
stand dismissed with Costs. 
a Appeal allowed. 


` OUDH CHIEF COURT. - 
' `- EXEOUTION OF DECREE Apprau No. 33.0F 
Ka ' 1929. í 
. November 8, 1929. | 

Present:—Mr. Justice Hasan and Mr. 

_. - _ Justice Srivastava. 

Musammat INDARANI—J vupement- 

: DEBTOR— APPLICANT 


r 


i ; -. versus 
‘Babu BIMLA PRASAD—DEcrREE-HOLDER— 
a Opposite PARTY, ` 
Civil Procedure Code (Act V of 1908), s. 47,0. 
. XXI, rr. 60, 90—Setilement of sale proclamation— 
Order determining value of property, whether appeal- 
. able—Mis-statement of value, whether material irre- 
gularity. 
"An order determining thevalue ofa property for 
- the purpose of specifying it ina proclamation for 
sale as required by O. XXI, r. 66, , Civil Procedure. 
. Gode, does not fall within the purview of 5.47 of 
the Code, and is not appealable, i i 
Sivagami Achi v. Subrahmania Ayyar (1), Ajodhia 
' Prasad v. Gopi Nath (2), Deoki Nandan Si 
Bansi: ‘Singh (3), Panch Duar Thakur v.. Mani Raut 
* (4) dnd Deokinandan Singh v. Dhakeswar’ Prasad 
Narain Singh (5), relied on, ‘° ' 7 wi S 


INDABANI 9, BIMLA PRASAD. 


“Judge, Sitapur, dated 


Singh v.. 
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A statement as to the value -of the - property-in a 
proclamation for sale is a statement as toa material 
fact and a misstatement of valueis a material irre- 
gularity within O. XXI,r.90,Civil Procedure Code. 

Sdadaimand Khan v. Phul Kuar (1), referred to.- 

Appeal against an order of the Sub- 
the llth May, 
1929. | 

Mr. Khaliquzzaman,for the Appellant. 

Mr. Hyder Husein for the Respondent. 


JUDGMENT.—This is the judgment 
debtor's appeal: from the order of the 
Subordinate Judge, Sitapur, dated the 
llth of May, 1929. 

The relevant circumstances 
follows:— : ; 

In execution of a decree against the 
appellants held by the respondent a certain 
immoveable property was attached and now 
steps are being taken for its being sold by 
public auction. Consequently, a sale pro- 
clamation is being prepared and particulars 
required by -sub-r. (2) of r, 66 of O. KAI 
of the Code of Civil Pracedure are being 
enquired into for the purpose of their 
being specified in the proclamation of sale. 


are as 


‘One of these particulars is the estimated 


value of the property sought to be sold, 


‘The Court seized of the execution proceed- 


ings issued a commission for the purpose 
of ascertaining as far as possible the value 
of the property mentioned above, The 
Commissioner has made his report as to 
the valuation. The respondents accepted 
the valuation given by the Oommissioner 


-but the appellant raised objections in res- 


pect of it. The objections were not support- 
ed by evidence. The result was that the 


` Court rejected the objections and accepted 


the valuation as found by the Commissioner. 
From the order just now mentioned the 
present appeal has been preferred. 

At the hearing of the appeal a prelimi- 
nary objection was taken on behalfof the 
respondents. It-is argued that the order 
‘under appeal is not the determination: of 
any question within s. 47 of the Code of 
Civil Procedure, and if it is not so, the order 
is not a decree within the meaning of 
sub-s. (2) of the same Oode. It is agreed that 
the orderin- question is not appealable as 
an order under any provision of the Code 
of Civil Procedure. The question, there- 
fore, for decicion is as to whether it isa 
‘determination of any question within 
s. 47. 

It appears to us that the preliminary 
objection is supported by a preponderance 
of decisions of several ‘High Courts in 
‘Tndia—vide Sivagami Achi v. Subrahmania; 


194 1. O. 1880 
Ayyar (1), Ajudhia Prasad v. Gopi Nath (2), 


Deoki Nandan Singh v. Bansi Singh (3), - 


Panch Duar Thakur v. Mani Raut (4) and 
Deokinandan Singh v. Dhakeswar Prasad 
Narain Singh (5). These decisions give 
various reasons in support of the view that 
a question of the nature decided by the 
order under appeal is not a question within 
the meaning of s. 47 of the Oode of Oivil 
Procedure, but the one reason which 
appeals to us most is that the judgment 
debtor is not left without any remedy if 
the order in question results in any injury 
to him. In Saadatmand Khar v. Phul Kuar 
(6) their Lordships of the Judicial Com- 
mittee have definitely held that when 
value of the property sought to be sold 
is stated in the proclamation of sale it is 
a statement of a material fact and that a 
mis-statement as to the value of the 
property in the sale proclamation “is 
something more grave than an ordinary 
irregularity of procedure, but the fact that 
itis so, and thatit was made gratuitously 
by the decree-holder and the Court, does 
‘not prevent it from being a material 
irregularity in publishing or conducting 
the sale, such as to bring the case within 
the special remedy provided bys. 311”. If, 
therefore, the alleged under-valuation 
results in any substantial injury: to the 
appellant when the sale of his property 
takes place, he shall have a right to get an 
order setting aside the sale under r. 90 of 
O. XXI of the Oode of Civil Procedure. 
Before such a contingency happens we are 
of opinion that the rules of procedure do 
not entitle the appellant to question the 
propriety of the stetement as to the value 
‘of the property which the Oourt has directed 
to be made in the proclamation of sale by 
the order under appeal. It may be pointed 
out that the proviso added to r. 99 mention- 
ed above by this Oourt will be no bar in 
the appellant’s way to questioning the 
mis-statement, if any, as to the value of 
the property after the: sale has taken place, 
because the proviso bars the objection only 
if it is taken for the first time after the 
sale. 

Accordingly we dismiss this appeal with 
costs. 

A, Appeal dismissed, 


(1) 27 M. 259; 14 M. L. T.57. 
(2) 39 Ind. Cas. 578; 39 A. 415; 15 A. L. J. 337. 
(3) 10 Ind. Cas. 371; 16 C. W. N. 124; 14 Or. L. J. 


35. 
. (4) 17 Ind. Cas, 88; 16 O. W. N. 970. 
5) 38 Ind. Cas. 616; 2 Pat. L. J. 13. 
6) 25 I. A. 146; 20'A. 412; 20, W, N.550; 7 Sar: P 
_ O. J: 380 (P; C.). P ~ 
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OUDH CHIEF COURT. 
Second O1vit Apparat No, 209 or 1929. 
October 30, 1929, 
Present:—Sir Louis Stuart, Kt., Ohief 
Judge and Mr, Justice Hasan. 
Tae LUCKNOW IMPROVEMENT 
TRUST—DgEFEnDANT—APPELLANT 


VETSUS 
P. L. JAITLY & Co.— Praintire— 
RaSPONDENT. 

U. P. Town*Improvement Act (II of 1919), 3.97— 
Suit against Municipality for breach of contract— 
Special period of limitation, applicability of—Act 
done ‘under the Aet, meaning of—Hvidence Act (I of 
1872), s. 28—Letters marked ‘without prejudice’, ad- 
missibility of—Waiver of privilege by admission— 
Contract—Interpretation—Previous correspondence, 
whether can be looked into. 

The special period of limitation prescribed by s. 
97 (3)ofthe U.P. Town Improvement Act, 1919, is 
not applicable toa suit for breach of a contract to 
carry out the work of electric installation at a build- 
ing, inasmuch asthe entering into such a contract 
cannot beheld to be an act done or purporting to be 
done under the said Act. Such a suit is 
by the general law of limitation. 

Where aletter marked ‘without . prejudice’ is 
tendered by a party inthe ordinary . course in evi- 
dence and admitted by the other side the privilege 
‘with regard to theadmissibility of theletter must 
be deemed to have been waived. 

Section 23 ofthe Evidence Act does not exclude 
from the category of relevant evidence a letter mark- 
ed ‘without prejudice’ unless it is given under cir- 
cumstances from which it can be inferred that the 
addressee also agreed to respect the privilege claim- 
ed by the writer. 

Whare the parties have entered into a formal con- 
tract, to ascertain the final terms of. the contract 
the formal agreement should be looked into and 
not thecorrespondence which preceded it. 

Bomanji Ardeshir Wadia v, Secretary of State for 
India (1), relied on. 

Appeal against a decree of the Sub- 
ordinate Judge, Mohanlalganj, Lucknow, 
dated the 28th February, 1929, reversing 
that of the Second Munsif, Lucknow dated 


the 24th Feburary, 1928. 


Mr. Shankar Sahai, for the Appellant. 
Mr. J. K. Tandon, for the Respondent. 


JUDGMENT.—This is the defendant's 
appeal from the decreeof the Subordinate 
Judge of Mohanlalganj dated “the 28th of 
February, 1929, reversing the decree of the 
Second Munsif, Lucknow, dated the 24th of 
February 1928. - 

The case of the plaintiffs, P. L, Jaitly & 
Co, .is that under an agreement entəred 
into between them and the defendant, the 
‘Lucknow Improvement Trust, in March 
1924 they carried out the work of electrical 
installation and fittings at a building called 
the Prince of Wales Theatre situate in 
Hazratganj, Lucknow. which building be- 
longs to the defendant. A decree fora 


governed 
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sum of Re. 825 -was prayed for the work 
done under the agreement mentioned above. 
To this claim of the plaintiffs a large 
number of pleas in defence were raised. 

The Oourt of first instance rejected 
almost every plea of the defendant on the 
merits but accepted the defence as to the 
bar of limitation and consequently dismiss- 
ed the suit. The plaintiffs preferred an 
appeal ‘to the Oourt of the Subordinate 
Judge -mentioned above. The learned 
Subordinate Judge considered the whole 
case in a well-reasoned judgment, accepted 
the appeal, revereed the decree of the 
‘Court of first instance and granted a decree 
to the plaintifs fora sum of Rs. 510 
with proportionate costa, as already stated. 
‘The Lucknow Improvement Turst has now 
preferred this second appeal against the 
decision of the learned Subordinate 
Judge. 

In‘support of the appeal three points 
were urged. 

1. That the suitis barred by limitation. 

‘2, That there is no admissible evidence 
“ên the record to support the finding of 
the lower Appellate Oourt that the Trust 
had agreed to give Rs, 147 to the plaintiffs 
as ‘compensation for their work at the 
plaintiffs’ building. i 

3. That the plaintiffs were not entitled 
òn the terms of the contract between the 
parties to the return of the security money 
which they had deposited with the defend- 
ant in relation to contract of the work to 
be done by them. 

As regards the plea of limitation, reliance 
is placed upon ‘the provisions of s. 97 of 
the U. P. Town Improvement Act, 1919, and 
it is argued that the provisions of that 
section prescribe a limitation of six months 
for suits of the nature of the present suit. 
Sub-section (3) of s.97 mentioned above is 
as followsa:—; 

“No action such as is described in sub- 
s. (1) shall, unless it is an action for the 
recovery of immoveable property or fora 
declaration of title thereto, be commenced 
otherwise than within six months next 
after the accrual of the cause of action.” 

There is no question in this case that the 
cause of action accrued when the plaintiffs 
finished the work with which they were 
entrusted under the agreement and’ this 
happened on the 15th of August, 1924. If, 
therefore, sub-s. (3) quoted above applies 
to this case plaintiffs’ suit is clearly barred 
by time, but with a view to determine 
whether the said sub-section does apply 
or not we must look to the provisions of 
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sub-a. (1) of s. 97 because sub-s. (3) prescri- 
bes the limitation of six months only for 
such suits as are described in sub-s. (1). 
The relevant portion of sub-s. (1) may be 
rendered as follows:— - 

“No suit shall be instituted against the 
Trust...in respect of an act purporting to 
be done under this Act.” 

The question for decision, therefore, is as 
to whether the agreement entered into.by 
the Lucknow Improvement Trust and on 
which the present suit is founded was an 
act purporting to be done under the 
Town Improvement Act. Olearly it would 
be such an act if we could discover 
any provision in the Act authorising the 
Trust to enter into contracts in their 
character as suéh and of the nature of the 
present contract. The learned Counsel on 
both sides and we have endeavoured in vain 
to find anysuch provision within the four 
corners of this Act; whether the omission 
is deliberate or accidental is a matter with 
which we as a Court of Law are not con- 
cerned. Theresult is that it cannot be held 
that the entering into the agreement which 
constitutes the main element of the 
plaintiffs’ cause of action was an act which 
was “done under this Act." This being 
s0, the generallaw of limitation applies 
and itisagreed that the suit is in time 
within that law. 

As to the second point addressed to us -in 
support of this appeal, little need be said. 
The argument is that the lower Appellate 
Court has accepted in evidence in support 
of its finding mentioned above two letters 
which the defendant had addressed to the 
plaintiffs. Itis agreed that if these letters 
were rightly accepted in evidence the 
admission contained therein justifies the 
finding. It is contended that these letters 
were not admissible in evidence for the 
reason that they bore the inscription ‘with- 
out prejudice’ in both cases, We agree 
with the learned Subordinate Judge that 
the privilege if it wasever intended to be 
annexed to these letters, was waived in the 
course of the proceedings before the trial 
Court. These letters were in the ordinary 
course tendered by the plaintiffs in evi- 
dence. The defendant's Counsel admitted 
them. This admission on the part of the 
Counsel clearly implies that the privilege h 
was withdrawn and the letters were free to 
be used as evidence in a judicial proceeding. 
Further, we are of oninion that the pro- 
visions of s. 23 of the Indian Evidence Act, 
1872, under which the privilege ia claimed, 
do not cover the case before us. Those pro- 
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visions exclude from the category -of telev- 
ant evidence such admissions as are made 
“either upon an express condition that evi- 
dence of it is not tobe givenor under 
circumstances from which the Court can 
‘infer that the parties agreed together that 
evidence of it should not be given.” ; 
-Atthe.-best the defendant has succeeded 
-only -in. showing its own desire.asto the 
privilege to -be attached to these letters 
but weare unable .to discover either by 
implication-or otherwise any circumstance 
from which -we can infer-that the plaintiffs 
also agreed to respect the privilege. We, 
therefore, overrule the second point also. 

‘The.third point is that though itis true 
‘that. the -final agreement entered into 
between the parties laid an obligation on 
the plaintifs to do service in relation to 
the work which they had done in the 
defendant’s building for a period of six 
months but it is contended that having 
regard to a letter of the plaintiffs preceding 
the agreement in which they had' agreed to 
render service for a period of 12 months 
but they did not do so, the security money 
deposited by them is liable to be forfeited 
under the terms.of the agreement, The 
view which the learned Subordinate Judge 
has- taken in this behalf is that for the final 
-terms of the contract between the parties 
the -formal and the last agreement should 
-be-looked into and not the correspondence 
which preceded it. This view, we are of 
opinion, is perfectly sound both in common 
sense and law. To quote the language of 
Viscount Dunedin in a recent judgment of 
their Lordships of the Judicial Committee 
in-the.caseof Bomanji Ardeshir Wadia v. 
Secretary of.State for India (1).— 

“Nothing is better settled than that when 
parties have-entered into a formal contract 
that.contract must be construed according 
to its own terms and not to be explained or 
interpreted by the antecedent communings 
which led up toit. This-is especially true 
ofa conveyance. There, even if there has 
been a formal antecedent contract, that 
contract cannot be looked at to control the 
terms of'the conveyance; much less can 
mere communings, which could only show 
what, parties meant to do but cannot show 
what'-they did. It would be otiose to set 
forth. at length the authorities, but reference 
may be made to the dictum of Baron Parke 


(1) 114 Ind. Cas. 1; 56 I. A.51;A.I R. 1929P. O. 
34; Ind. Rul. (1929) P0.41; 33 O. W. N.293; 49 O. 
L. J. 179; 31 Bom L. R. 256;:53 B. 230; (1929) A'L: J. 
47 (P.O). < ; 


BALBHABDAR SINGH V, SHBRO-PEARRY LAL, 


- nature of the right. 
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in Shore v. Wilson (2), Smith v. ‘Doe (3), 
Prison Commissioners v. Clerk of the Peace 


.for Middlesex (4) and Lee v, Alexander (5)-in 


which...... Lord Selborne states the -pro- 
position as &- general one.” 

We, therefore, reject the third point. also. 
The result is that the appeal fails and vis 
dismissed with costs. 
. A. f Appeal dismissed. 
(2) (1842) 9 Cl. & F. 355; 8 E. R. 450; 57 R. .R-2. 

Ae (1821) 2 Brod & B. 473; 129 E. R. 1048; 22 RVR. 
1 5 e 


(4) (1882) 9 Q. B.D. 506 at p.-511; 51 -L. <3: Q.B. 


433; 46 L. T. 864; 30 W. R. 881. 


(5) (1883) 8 A. 0.853 at p. 868. 





OUDH CHIEF COURT. 
First OrvIL ApprraL No. 99 oF 1928, 

_ October 15, 1929. 
Present:—Sir Louis Stuart kr., Chief 
Judge, and Mr. Justice Hasan, 
Thakur BALBHADDAR SINGH AND | 

- ANOTHER— DEFENDANTS—A PPELLANTS 
versus 

Pandit SHEO PEAREY LAL—Ptaintivr 

— RESPONDENT. 

Limitation Act (IX of 1908), s. 19—Acknowledg- 
ment—Question of construction—Need not be express 
or specific—Allegation of mortgage in plaint—Ad- 
mission in written statement that allegation is.correet, 
whether sufficient acknowledgment. : 

The question asto whether there is or there is 
not such an acknowledgment as is required by s. -T9 
ofthe Limitation Act must always be- question of 
construction of the documents in which the alleged 
acknowledgment is contained and to construe the. 
document is clearly the function of the Court, - 
[p. 427, col 1.) ee 

An acknowledgment under s. 19 of the ' Limitation 
Act need' not be express. It may be implied and it ig 
also not necessary that of j should specify -the exact 
ibid. 

In para. 3 ofthe plaint ina suit for rédemption 
instifutéd by A against B, C, and- others it-was stated 
that C was the mortgagee ofa part of the mortgag- 
ed property. Binhis written’ statement said that 
the allegation in para 3 of theplaint was correct. C 
filed a deed’of mortgage executed to him by Band 
it was admitted by thedefendants. In a subsequent 
suit by C to enforce the mortgage against B: . 

Held, that B’s statement in the prior suit that the 
allegation in para. 3 ofthe plaint was correct was-a 
sufficient acknowledgment of C’s mortgage within ‘s. 
19 of the Limitation Act. [p. 426,'col. 2; p. 427, col; 1.) 

Appeal against a decree’ of the Sub- 
ordinate Judge, Unao, dated the 21st’ April, 
1928. ; 


Messrs. K. P. Misra and Kashi Prasad, 

for the Appellants. i os 
Messrs. M. Wasim, Ali Zaheer and- 

Bishambhar Nath, for the Respondent, . 
JUDGMENT.—This is the defendante’ 


E erty.” 


“496 
appeal from.the decree of the- Subordinate 
' Judge of Unao dated the 2ist of April, 
1928, in a claim for foreclosure of a mort- 
| gage, dated the 22nd of. December, 1910, 
For the purposes of this judgment it is 
sufficient to state that oneof the items of 
< property.comprised in the mortgage in suit 
is a-two-pies sbare in village Ranipur, 
Le agua Gauranda Parsandan, Distriet 
nao 


' The sulit, out of which this appeal arises, - 


was instituted in the Court of the Subor- 
dinate Judge of Unao on the 21st of May, 
1927, ànd. the deed of mortgage-provided 
‘for re- payment‘ of the mortgage-money on 
the expiry of six months from the date 
thereof. Under Art. 132 of the First 
. Schedule of the Indian Limitation Act, 
1908, the plaintifi's suit was ex facie 
barred -by :limitation but in para, 3, 
sub-para. (a), of the plaint the plaintiff 
_pleaded that by reason of a certain written 
.acknowledgment dated the 8th of Novem- 
ber, 1917, made by.the two defendants the 
suit was not barred by the rule of. limita-~ 
tion mentioned above. The question in 
the case, with which we are concerned in 


the appeal and this was the only question - 


argued before us, is as to whether there is 
| or there is no evidence on the record of this 
case to establish the requirements of an 
| acknowledgment in writing as prescribed 


by s. 19 of the Indian Limitation Act, . 


- 1908. The learned Judge of the trial Court 
- has answered this question in the: affirma- 


tive and we have come to the conclusion 


'- that he is-right. - 
On the 17th of August, 1917, one Puttu 
Lal filed a plaint in the Court of the 
Subordinate . Judge of Unao. for the pur- 
pose of obtaining a decree for redemption 
in respect of certain mortgages, 
“ according to the allegations made in ‘the 
- plaint, related to a 2-annas zemindari share 
in the village of- Ranipur. ' Pargana Gaur- 
-~ ‘anda Parsandan, in the District of Unao. 
The . plaintiff of . the :presentsuit was, 
impleaded as defendant No. 8 in that suit. 
There was also one Lala Atal Behari 
. Lal who was impleaded. as defendant 
No. 9 fin the array. of he - defendants 
in Puttu’s case. In para. 3, sub-para. 3, 
‘of Puttu’s plaint it was stated that 
“the defendants Nos. 5 and 9 are mort- 
gagees ofa part of the mortgaged prop- 
The defendants to the present suit 
were also the defendants in Puttu’s suit 
- as defendants Nos. l. and 2 respectively, 
These defendants filed their written state- 
ment in answer to Puttu’s plaint, on: ‘the 8th 


-BALBBADDAR SINGH v. BHEO, PRAREY DAL: 
of N ovember, 1917, in the Court: of the Sub. * 


‘tion in paragraph three of the ‘plaint:- 
‘correct.’ Both the defendants. signed ae NG 

e 
plaintiff ‘of the present suit, ‘who was the ` 


. Mentioned above. 


which, ` 
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ordinate Judge of Unao. In this. “written - 
statement they stated as regards ‘the allega- 


written statement with their hands.. 
défendant No. 8 in Puttu’s suit “as ‘already `. 


registered deed of mortgage, dated the-22nd ` 
of December, 1910, now in suit. 


between the parties, It follows, therefore; 
that the mortgage now in suit was the mort- , 
gage which was alleged by Puttu in -para- 
graph>3 of his plaint under which the. 
present defendants held a two-pies "sharo, ` 


in the village of Ranipur. and that it was > 


the same mortgage which waè admitted by ` 


the defendants to be correct in the written k 


statement filed by them in Puttu's suit. 


“The. argument, in appeal is that the- ` 
‘afore-mentioned ‘admission of the mort- -` 
gage in suit is an admission only as to-the |. . 


fact of the execution of the mortgage and 


-not of a.liability thereunder and, therefore, 
8.19 of the Indian Limitation. Act, -1908, .. 
-Weare unable to accept ` 

In -Pattu’s suit’ the plaint-. ~- 


does not apply. 
this argument. 
iff of the present suit-was clearly. implead- 
ed by Pufti-in the character of a mort- 
gages. and as a person possessed of a mort- : 
'gagee's title under the. mortgage of the 


22nd of December, 1910, and this: was ‘ad- +` 


“Gg : 4 


Balbhad- `. 


mitted in writing by the defendants. This“; 


being so, we are of opinion that the re-.-` > 
‘quirements of s. 19 of the Indian Limita-., ` 


tion Act are amply satisfied. It is true 
that the learned Subordinate J udge found | 
inPuttu's case that the mortgage of the 22nd . 
of December, 1910, related’ to property’ 


different from the “property in respect of <. 


“ar 


which Puttu had claimed redemption: and 
on: that ground he had. discharged the 
present plaintiff from the array-..of the. de- 
fendants. 


We think that. this finding in ` 


‘méntioned, filed a certified ‘copy:of the -.- 


In thé pro- . . 
‘ceedings of Puttu's case as well as: on’ the: 
‘list accompanying the certified copy. the 
: mortgage of the 22nd of December, 1910, : 
ae admitted by the defendants. - 
‘dar Singh, défendant No. 1, also signed the © E 
| endorsement as to admission on the: list :; 
In the present case also , i 
‘it was. admitted:on belialf of the defendants ~% 
‘that “there never existed any. mortgages | 
deed other than the mortgage-deed in suit” 


eG Jo 


-2 


Puttu's suit does not affect the acknowledg- -~ 


ment ‘of liability which these defendants 


made in writing in.respect of the: mortgage -`> 


Puttu - 
smnortgage ” 


of the 22nd of December, 1920, . 
had clearly. ‘set forth- Hinks. 


` 
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-aB a subsisting mortgage held by the’ pre- 
‘sent plaintiff and this, as we have already 
stated, was admitted by the defendants. 
There can be little doubt that Puttu’s 
plaint and the defendants’ written state- 
ment in answer to that plaint can both be 


read ‘as evidence in proof of the defend- 


ants’ acknowledgment of the mortgage in 
- suit. This is clear from the decision in the 


case of Fursdon v. Clogg (1). In consider- 
ing the meaning of the word ‘acknowledg- : 


ment’ in s. 19 of the Indian Limitation Act, 
their Lordships of the Judicial Committee 
in the case of Maniram . v. Seth Rupchand 
(2) said:— soe, 

' “Their Lordships can see no reason for 
drawing any distinction in ‘this respect 


-between the English and the Indian Law. . 


The question is whether a given state of 
circumstances falls within the natural 
“meaning of.a word which is not a word of 
-art, but an ordinary word of the English 
language, and this quéstion is clear of any 
extraneous complications imposed by the 
Statute Law of either England or India,” ` 
Section 19 of the Act mentioned above 
‘does not prescribe that an ‘acknowledg- 
ment’ should be express. It may, therefore, 
‘be implied according to the explanation 
attached to that section nor itis necessary 
that an acknowledgment should specify the 
exact nature of the right. On the evidence 
it is quite clear that what was acknowledg- 
.ed in Puttu’s suit by the defendants was 
the mortgagee’s right under the mortgage 
of the 22nd of December, 1910, and no other 
right. : - 
The question as to whether there is or 
‘there is not such an acknowledgment as is 
required by s. 19 of the Indian Limitation 
Act must always be a question of construc- 


tion of documents in which the alleged’ 


‘acknowledgment’ is contained and to con- 
` strue the document is clearly the funéction 
of the Court. A large number of cases 
decided by the High Courts in British 
India were cited before us on both sides 
‘but as just now said the question being 
one of construction it will serve no useful 
purpose to refer to those cases, In so far 
as the principle of law ‘bearing on the 
. question under consideration is concerned 
we think that the decision of their Lord- 
ships of the Judicial Committee already 


ne (1942) 10 M. & W. 572,152 E. R.5999; 62 R, R. 
0 


(2; 33 L A.165; 33.0. 1047; 4 O. L. J, 94; 8 Bom. L. 
R.-501; 10 O. W. N. 874; I M. L. T. 199; 3 A, L.J. 
“525; 16 -M,-L. J, 300; 2 N. L. R, 130:(P, O0). ; 


- UMBRAL V, EMPEROR, |. 


_ referred to. j 


427 


-quoted, supports the view which -we are 
taking in this case. : ` 

. Accordingly we dismiss this appeal with 
costs.’ wo ob < 
A OO Appeal dismissed. 


OUDH CHIEF COURT. 
ORIMINAL APPEAL No, 435 oF 1929. 
oe _ September 20, 1929. © g 
Present :— Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
` Musammat UMRAI—Aooussp—APPELLANT 
versus ao B 
EMPRROR— COMPLAINANT—RESPONDENT. 
Evidence Act (I of 1872), s. 24—Confession: to vil- 
lage headman, admissibilily of—Village headman, 
whether ‘person in authority —Confession , not made 
‘owing to inducement, admissibility of—Value of such 
confession. , a = WG 
The headman of a villageis 2 person in author- 
ity within’ the meaning ofs. 24 ofthe Evidence Act 
but before a confession made to him could be ruled 
out it must be.found.that the making of the confession 
was caused by an inducement, threat or promise, and 
further that such inducement, threat or promise was 
sufficient to give the accused grounds which, would 
appear tothe accused reasonable for supposing that 
he would gain any advantage or avoid.any evil ofa 
temporal nature. [p. 429, col..1. 
Emperor v. Har Piari (1) and Taule v. Emperor (2), 
Where there was evidence.to show that the head- 
man told the accused who had made a confession to 


“him that ifshe would tell the truth he would speak 


to the thanadar tolet her off but there- was nothing 
to show that the confession was made: on account .of 


this inducement: Da 


Held, that the confession was not, inadmissible, [p 

430, col. 1] 
_ It isalwaysa wiserule, when evidence > can be 
questioned andthe evidenceisnot necessary for de- 
cision, to attach as little importance as possible to such 
evidence. [p.429, col. 2] | ~ ; 

Criminal appeal against an order of the 
Sessions Judge, Lucknow, daied the. 24th 
August 1929. . ‘ ' 4 

Mr. S. A. Ahmad, for the Appellant. 

Mr. H. K. Ghose, Assistant Govern- 
ment Advocate, for the Orown. 4; 


. JUDGMENT.—Musammat Umrai, .a 
Kahar woman, thirty years of age;.a resi- 
dent of Durgakhera, a hamlet of Dhanwan- 
sand in the’ Lucknow District, has been 
convicted by the learned Sessions Judge 
of Lucknow of an offence of murder under 
s. 302 of the Indian Penal Oode'and sentenc- 


: ed to death subject to confirmation by this 


Court. ‘She appeals. The reference in 
.confirmation is also before us. Thé appel- 
lant is the wife of Chandi and the daughter 
of Narain. Narain liyes- in. the ‘samé 


- hamlet, as does Badlu, Narain’s nephew, . 


wing 
The deceased: Raghubir -was the son `of 
Badlu. A quarrel arose between Badlu:and 
shig:uncle Narain in respect ofthe right to 
irrigate certain field from a well. Umrai 
joined in the. quarrel on behalf of her 
father. Badlu’s father Mangli and Ragu- 
bir also joined: in the -quarrel. On 
the 17th February, 1929, there were 
high words between the two sides and in 


the course of the altercation the boy Raghu-° 


bir used abusive language ‘to Umrai. 
Umrai` was angry, at ‘being abused by a 
child of eight-and eaid thatif-she got him 
alone-she would cut him into bits with an 
axe. In-addition.to the quarrel as to the 


irrigation “it ‘appears that “Badlu charged. 


Musammat Umrai, the appellant, with having 
stolen some .of ‘his -vessels. “Badlu’s evi- 
"dence "as .to “Umrai -having threatened 


!Raghabir is;corroborated. by the evidence | 


of Mahabir (P. “W. No, :-4). -We :see,:no 
reason to disbelieve this evidence. -On ‘the 
-219th:' February, 1929; Raghubir disappeared. 
‘On. the.21st:February, 1929, Badlu reported 
satithe -Police- Station: of Banthra that.. the 
‘boy “had:disappeared. “Search:was-made for 
“the boy before this report-was made. “After 
sthe,:report. was madé, search was again 
ymade: -Onthe 22nd:February,-1929; Badlu 
‘went to the house ‘of ‘Bhagwan . Bakhsh 
“heddman “of the village where he met 
-Bhagwan : Bakhsh, and.:a. Brahman called 
sRam-Nath.and told.them -that..on thinking 
sitsover:he’suspected: that-Umrai had made 
saway- with the boy. ‘His reasons‘for suspect- 
ing her were in the “firat place “that: she 
had:.threatened,,the boy's tife and in hé 
‘second place; that since the disappearance 
:6f*the“boy “she had refused ‘to leave 
Jet “house, “He added in’ ‘his . evidence 
that he had a third reason. ‘This 
“was, that-.one -day after the boy’s disap- 
péarance he' had -gone to her house and 
‘commenced to weep in her presence, where- 
upon.;shé:. became: greatly «disturbed: and 


< .yefused: to -look him in the face. The 


evidence -up :to this point is somewhat 
confused. ` Badlu is very vague as to dates. 
But" we may take it that the quarrel took 
` place. on. the 17th of February, and that 
the boy disappeared on the 19th February, 
‘Search ‘had been made for the boy and 
suspicion had fallen on Umrai. On the 23rd 
‘ Webruary, ib. is established that Bhagwan 
_ Bakhsh and Ram Nath examined Umrai 
“ and put it to her plainly that they sus- 
_ pected her.” Umrai then made a state- 
ment to them the ‘nature of which and 
the admissibility of which in evidence 
“we; shall discuss later. It is- in evidence 


UMBAI’V..BMPEROR. 


.on the ear. 


-with my cousin Badlu. 


.came to my place. 
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that-after -she made ‘that „statement. she 
took them toa.grove some distance from 
the inhabited area. “There was much thick 


tall,grass inthe grove, The villagers could. 


not discover anything there until Umrai 
took them to one particular place. inthe 
high grass where they found concealed . 
from view amongst.the ‘grass the -dead 


body of- Raghubir. ‘The medical-evidence 


shows that when-his corpse- was: examin- 
ed in post mortem nine incised wounds 
were found .upon it, There. was. lso a 
lacerated ‘injury but that might have been 
caused .by . animals after..death. Three of 
these injuries were injuries on the fingers. 
One was an.injury on the arm. Two:were 
the injuries on the jaw. Two were the 
injuries on the head. One was: the in- 
jury on the face and one was the injury 
The injuries were very severe 
and the boy had apparently been hacked 
to death with a heavy cutting instrument. 


After Umrai had shown the, place where 
.the body was.she took the villagers back 


to her.house and showed them a place 
in the house where a pit had been dug. 
She also. showed them a mattock and.an 
axe. She further went inside .a thatched 
shed and came back carrying a pair of 
silver karas.which it is proved in evi- 


dence „had been worn by. Raghubir at 


the time of his disappearancs. and which 
were not on his corpse when it .was dis- 
covered. ‘This is what .occurred on the 
23rd February. We find the evidence .of 


discovery to be reliable. The .woman 


was’ taken into custody. On the 27th 
February, 1929, she made a confession 
before a First. Olass Magistrate in Lucknow. 
In this she said:— 

“About, eight days ago I had a.quarrel 
He has .dug a 
well in my field which reduced the space, 
and I was going to saw:sanwan therein. -He 
did not hearken io my protests and there- 
upon a quarrel ensued, he abusing. me 
in consequence. He kicked me ani dis- 
graced me. On the very day of dis- 
pute, at night shortly after dark, Raghubir 
I picked up the gandasa 
and having laid him down struck with it 
on his neck. He died. This Raghubir was 


_Badlu’s son who was aged four years. I 


went and threw his dead boy in the grove 


“and having removed the silver khagaoras 


which he had on his hands I thrust them 
into my chapper. I: have .nothing more to 
say.” i 
This: confession contains several ‘inac- 
curacies. -Raghubir -was not killed on‘the 
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night of the quarrel but two nights after- 
wards. It ie clear from- thè injuries on 
hic body that he received more than one 
cut on his neck. He was eight years old 


and not four years old. It would appear, 


thet she first buried his body in her own 
house- and subsequently removed it to a 
grove. But there:can be no doubt as to 
the fact’ that this confession implicates her 
absolutely. When she was brought: be- 
fors the Committing Magistrate she with- 
drew the confession and said that she had 
made it" because: she was tutored: by the, 
Su5-Inspector. She did: not endeavour: to 
explain’ away- her conféssion- before . the 
heedman. Before the Sessions’ Judge she 
agein. said that she.had been induced by 
the Sub-Inspector to. make the: confession: 
but made no. suggestion that’ shé-had ‘been’ 
inguced to make the’ confession before 
the headman. According to the headman 
Bhagwan Bakhsh her confession to him 


was entirely voluntary and: she. was not’ 


_ thr3atened in any way. Ram Nath, how- 
ever, while stating that she was not 
threatened in any way, stated that he 

-and the headman had told her that if 

. she would tell the truth they would speak 
to'the-Thanadar to let her off. We thüs: 

hava’ to consider as’ to whether the state- 

mert:which:she made: in the village be- 


fore the headman is admissible in evi:- 


dénze. Was itan inducement? We hold 
that when the headman and Ram: Nath 
told her that if she would: tell the truth 


they: would speak to- the Thanadar to let 


her off they undoubtedly held out an in- 


duecement-to her, The headman was, in ` 


our’ opinion, a person in authority. This 
is: in accordance with the decision of a 
Benshof the Allahabad Qourt in Emperor 
y. Har Piari (|), andthe decision of a 
Boneh: of this. Oourt in Taule v, Emperor 
" (2). 
ee as inadmissible we should have 
to find: that the making of the confession 
was caused by this inducement and even 
if it were caused by the inducement that 
the inducement was sufficient to give 
Umrai grounds which would appear to her: 
reasonable for supposing that by making 
a- confession she would gain any advantage 
or avoid any evil of a temporal nature 
in reference to the proceedings against her. 


_ (287 Ind. Cas. 44; 49 A.57 atp. 65; L. R.7 A. 156 
“Or; £7 Or. L.J. 1068; 24 A. L. J. 958; A. I. “R.1926 
37 


1.737. 
A‘) 117 Ind. Oas. 737; 6 0. W. N. 309; A. TR: 1929 
oe 272;.30 Cr, L.J. 829; Ind.” Rul, (1929) Oudh. 
385, 4 | : 


` UMBAL®: HMPEROR; ` 


But before we could rule out this 


, 429 

Jn the first placé the: woman’ has’ never 
suggested that she made this confession 
because the headman told her that if'she 
made it he would apéak to the Thanddar 
to let her off. It appears to us that her 
conduct in making the confession, shown 
net only by the fact that she made it 
but by the fact that’ she showed the body 
of the murdered boy to’ the villagers; by 
the fact that she'showed a pit in: which 
she said she had first hidden-‘the body of 
the dead boy, by the’ fact that she pro- 
duced the mattock with which the pit: 
was dug, by the. fact’ that she produced 
axe. with which:she said- that the: murder 
was committed and by.the fact that: she 
produced ` the- ornaments of the: dead 
boy, is to-be explained’ only on’ the 
finding ‘that’ she’ was under an overwhelm- 
ing impulse at the time to make a fall 
statement of what she had done; It iš 
to- be remembered that the boy’ was’ her 
relative. We sea no’ reason to: suppose 
that the confession was not the résilt of 
remorse. Thus the soméwhat vagiie ‘and’ 
certainly ineffectual suggestion that ‘tha: 
headman and Ram Nath: would: say. a good: 
word for her to the Thanadar does not 
appear to us sufficient to justity a. find-- 
ing that the making of the’ confession: 
was caused by this” inducement. Apart’ 
from that we cannot see how Umrai; who- 
is a woman of thirty years of age: could= 
have been held: to have- forméd’an opinion 
that this inducement gave her reasouable: 
grounds: for supposing that she: would: 
gain anything. The suggestion ia that she: 
made the confession: so that the Thangdar‘ 
would abandon the case and take'no pro-. 
ceedings against’ her. However ignorant’ 
a village woman might be, she would‘hardly” 
be expected to accept such a fantastic. 
suggestion as that. The‘ most that we” 
can make-out is that the ‘headman and- 
Ram Nath said that if she confessed they- 
would say a good word for -her to’ the” 
Thanadar ‘and that would hardly- appear. 
to us to be sufficient reason’ for’ her’ to. 
expect-any advantage ofa temporal natùrei ` 
However, it is always'a wise tulé, when” 
evidence cari be questioned and: the'-eyi-- 
dence is not necessary for: decision, -to 
attach as little importance’ as- pdssibié to- 
such evidence and’ we; thereforé! consider: 
that, it is: advisable here to ignore the 
evidence contained in the confession made 
to the headman. But there still remains 
the confession made to the Magistrate, 
This confession was made four days after 
.her arrest. The woman’ was questioned, 


40 | 
Bhe said that no inducement had been held 


out to her, that she was not frightened and 
that she was not coerced. It was explain- 


ed to her that she took considerable risk | 


in making the confession, Nevertheless 
she made it. This confession is good evi- 
dence against her. 

Even if this confession did not exist 
the circumstantial evidence is absolutely 
sufficient to justify her conviction. If she 
had never said a word after the disappear- 


ance of the boy, the evidence that she had: 


threatened him before he disappeared, that 
she took the villagers to the place where 
his body was discovered and that she 
delivered up the ornaments which he had 
been wearing at the time of his death would 
amply justify her conviction. We have 
thus no doubt as to the fact that she has been 
rightly convicted and dismiss her appeal. 
In regard to the question of sentence we 
have given full weight to the fact that the 
boy had abused this woman apparently in 
& most objectionable manner. Ib is an 
unhappy ‘feature of Indian life that small 
children are permitted (and are sometimes 
encouraged) to take part in the quarrels of 
their élders. Unfortunately amongst castes 
like Kahars there is every reason to suppose 
that the abuse flung by this eight years 
old child against the woman was of the 
foulest character. If she had at once 
attacked him we might have been able to 
hold the provocation sufficient to justify 
the réduction’ of the sentence. But we 
find-that she did not murder him until 
two days afterwards, There is every reason 
to suppose that she enticed him into her 
house. y 
` She inflicted many. The murder was evi- 
dently a protracted affair. 7 
panied with the theft of the child’s orna- 
ments. In the circumstances we are unable 
to reduce the sentence. While dismissing 
< the appeal we confirm the conviction and 
sentence and direct that Musammat Umrai 
be hanged by the neck till she be dead. 
We have to note one point. The woman 
in her statement before the O ommitting 


Magistrate stated that she was pregnant. 


‘We have before us a report from the Super- 
intendent of the Jail, Fyzabad, dated the 
5th September, 1929, informing us that the 
woman is not pregnant. 


Ae Appeal dismissed. 


MATA BAKHSA SINGH V. PATRAJ KUNWAR. 


She did not inflict one injury.. 


It was accom- . 
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GUDH CHIEF COURT. . 
First OrviL APPEAL No. 15 or 1929.. 
November 4, 1929. 

Present :—Sir Louis Stuart, Kr.; Ohief 
Judge and Mr. Justice Bisheshwar Nath. 
Thakur MATA BAKHSH SINGH, AND 
ANOTHER—DEFENDANTS—APPELLANTS 
VEr8US 
Thakurain Musammat PATRAJ 
KUNWAR~—PLaINTIFE AND DEFENDANTS 
` — RESPONDENTS 

Guardians and. Wards Act(VIII of 1890), s. 29— 
Alienation by guardian with sanction of Court— 
Purchaser not bound to inquire into necessity, h 

Where there is an order of a Court authorising 
the guardian of an infent to raise a loan on-the 
security of the infant's estate the lender is entitled 
to trust to that order and he is not bound to enquire 
as to the expediency or necessity of the loan for the 
benefit of the infant's estate in the absence of fraud 
or underhand dealing. [p. 431, col. 1.] 

awa Pershad Sahu v. Maharani Bibi (1), follow- 
ed. 


First appeal against a decree of the 
Additional Subordinate Judge, Gonda, 
dated the 19th October, 1928, 

Mr. K. P. Misra, for the Appellants. 

Messrs. M. Wasim and Khalig-uz-zaman,. 
for the Respondents. 


JUDGMENT.—This is an appeal by 
Maia Bakhsh Singh aged twenty-four, and 
Sant Bakhsh Singh aged sixteen under the 
gvardianship of Thakur Mata Bakhsh Singh 
against a decision of the learned Addition- 
al Subordinate Judge of Gonda, decreeing 
the plaintiff-respondent’s claim upon the- 
basis of a deed of mortgage, dated the 5th- 
of April, 1913, executed by Thakurain Bhag- 
want Kuar, the mother of the two appel- - 
lante, who were then minors, transferring 


the minors’ estate. Thedeed in- question was ' 


executed with the express sanction of the ' 
District Judge of Gonda. Thakurain Bhag- 
want Kuar was the certificated guardian of 
her minor sons, who were Wards of the » 
Court. Shecould not legally alienate any 
of their property without the express per- 
mission of the Court, but she obtained this 
permission and the deed in question was 
executed with the express permission of the - 
Oourt. : 
The amount of Rs. 7,000 consideration 
was paid in eash. The rate of interest was 
further sanctioned by the Oourt. The con- 
sideration was devoted almost entirely to 
the payment of the debts due from the 
‘minor's estate, a small balance of less than ` 
Rs. 100 being retained for necessary house- 
hold expenses. The defence in the lower’ 
Court, was that the plaintiff-respondent had 
failed to prove that the debts paid actualy . 
bound the defendants-appellants. We are of ; 
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opinion that the evidence upon’ the record 
sufficiently established that all the debts 
paid actually bound ths minors’ estate. 
But we agres with the finding of the learn-, 
ed trial Judge which decreed the suit not 
only for this reason. Here we have a case 
where there is an order of a Court authoris- 
ing the guardian of the infants to raise a, 
loan on the security of the infants’ estate. 
‘In Gunga Pershad Sahu v. Maharani Bibi 
(1) their Lordships decided that in these 
circumstances the lender of the money is 
entitled to trust to that order, and that he 
is not bound to inquire as to the expediency 
or necessity of the loan for the benefit of 
the infants’ estate. Thecase would be 
altered if fraud or underhand dealing were 
brought home tohim but here there was. 
-not a suggestion of fraud or underhand 
_ dealing and the decision of their Lordships 
to the effect that it is sufficient for the 
plaintiff to say “I have got the order of the 
Oourt” affects here not only the question- 
of principal but also the question of inter- 
est. In the case before their Lordships the 
District Judge had sanctioned a loan for 
the principal and his order had not sanc- 
tioned any particular rate of interest, and 
in those circumstances their Lordships 
agreed thatit was open to the infant to 
challenge the rate of interest and in the end 
reduced the rate of- interest to a rate lower 
than that allowed.by the deed. But here 
not only did the District Judge sanction the - 
amount of principal but also sanctioned 
the amount of interest, and the lender 
having obtained this sanction in respect of 
both principal and interest can meet the 
case on the simple assertion that the order 
of the Court had been obtained both as to 
Principal and interest. , 
In these circumstances the appeal. feile 
and is dismissed with costa. 
A. Appeal dismissed. 
(1) 181. A, 47 atp. 50; 11 0, 379; 4 Sar. P. O. J. 
621 (P, 0.) : 
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- Present:—Sir Louis Stuart, Kr., Chief 
Judge and Mr. Justice Hasan. 
Nawab. QAMAR ARA BEGAM—PLAINTIFS 
—APPBLLANT 
versus ` 
Nawab SULTAN BEGAM AND OTERRS— 
DEFENDANTS —REBPONDENTS. 
Pardanashin lady—Transaction in favour of persans - 
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- in close communion—Burden-of proof—Duty of Court 


` jealously, 
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to protect pardanashin—Protection, whether extends 
to heirs 

Where there is an elderly person, even an intelligent . 
elderly person, who is found to have divested him- 
self or herself of a mass of property for the benefit of 
persons in close communion with the transferor 
Courts will protect, and in some cases will protect 

the interests of such person. Where in 
addition tothe fact that sucha person is aged, such a 
person is a woman, the need for protection is greater, 
Where the woman is-a pardanashin woman the need is 
greater still, and where such a woman is illiterate it 
is greatest of all and the protection given to such a 
lady must legally be extended to her heirs after her 
death. [p.434, col. 2.] 

It isfor the persons who have benefited by such 
transactions to justify them and in the absence of such 
igion the transaction will be set. aside. 

ibi 

Faridunnissa v, Mukhtar Ahmed (1) relied on. 

According; te the general law heirs are in ‘the 
same position as the person to whom they are heirs and 
under the Imamia Law in particular there ig special 
ree, $ protect the heirs as against an intruder. 

2a. 


First appeal against a decree, of the 
Subordinate, Judge, Mohanlalganj, Luck- 
now,dated the 23rd May, 1998, io 

Messrs.. Iqbal Ahmad, Ali Zaheer and 
Makund Behari Lal, for the Appellant, 

Messrs. M. Wasim, Abid Husain and 
Ghulam Hasan Nagvi, for the Respondents, . 

JUDGMENT.—This appeal arises out: 
of a suit brought by the plaintiff Nawab 
Qamar Ara Begam for aone-third share in the 
property of the deceased Nawab. Abida. 
Begam according to the raleof intestate 
succession of the Imamia Law. The deceased. 
lady was a Shia (as is the Plaintiff) and the: 
Imamia Law governs the succession se: There : 
was at first contest as, to the plaintif's title. 
to claim a one-third share but that contest 
has now been abandoned, The only points 
remaining in dispute are whether certain 
property claimed by the plaintiff has been. 
rightly excluded from the estate of the. 
deceased lady and relief refused in respect. 
of it in the decree, andjwhether certain prop- 
erty has been rightly included in the. 
estate of the deceased lady and relief award- 
ed in respect of if in the decree. The 
plaintiff urges in her appeal that certain 
items have been wrongly excluded and the 
defendants-respondenis Nos. 1 to 6 have 
filed cross-objections that certain items. 
have been wrongly included. ; 

x * 


In respect of the transactions after Abid 
Husain's death we are only concerned now 
with the purchase of the War Loans and 
War Bonds, the purchase of the house Sikan- 
dar Manzil and the deed of transfer Rx 
C-13 which was executed in 1923, There ig 
also the small matter of the two gold bang- 
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les; These aye’the-questions which we ‘have 
to dédcidé'in this appeal. g ee 
= Maw. nee EES Ly Te ice Se 
` We; therefore, find:in: favour of the plaint- 
‘iff'appellant in respect- of' thé War Loans 
and the War Bonds,, Cala : 
_. Qur decision will.now deal with Sikandar 
Manzil. The learned-Judge has:found-that 
this:-house-was-constructed with the money 
supplied by: Nawab: Abida Begam. We con: 
. sider this conclusion. is justified.. Jafar. Ali 
“Khan;. the. defendants’:own: witness, -the 
husband of Fatima, who isa ‘respectable 
pétson,has’deposéd ‘a8 follows in. cross-ex- 
aiination:— |. a 4 E 
' “TI believe that the house known. as Sikan- 
- dar Manzil ‘was constructed: with the money 
ofAbida Bégam.’ Sikandar Agha and Sul- 
tai Begaim had:-no-independent means large 
enough: to-build: a:house:of this-value.”” "| > 
If the income from the War Loans’ an 
‘Bonds:had:'really been the income of Taqi 
Ali Khan-and Sultan they: would-have had 
sufficient. means!to construct this houéke, for 
that income; as- we: have’ said, amounted’ to 
Rs: 1,850. a year. 
Ali: Khan’s‘im pression’ was.that that income 
was not theirs: The conclusion-of the ledrn- 


ed: trial:-Judge:that the money from which 
came" from | 


this! house: was. constructed 
Nawab: Abidä Begam'- is, in our opinion, a 
corréct conclusion; it is very noticeable that 
‘after ‘the construction of this house com- 
menced'Nawab-Abida Begam never opened 
any banking: account ‘and there ‘is nothing 
'toshowi what becanie‘of her savings. The 
“evidence here-is. cumulative, The lady was, 
growing older and: older and her affairs were 
. Being*lefti: more-and' more ‘in the ‘hands of 
'. Sultan: and” Taqi Ali Khan. The learned 
Judge: takes the view that the circumstances: 


poiiit'to the-conclusion that the lady intend- 


‘ed: the. propérty to be the property of 
: Sultancher-hugsband-and her children. It is 
. difficult to'sée;why she should have wished’ 
this- It was-nota question of constructing 
axhouse-forithe residence of Taqi Ali Khan, 
Silten.and: their children either before or 


Bfterher death-for we have it in evidence’ 


that the Sikandar- Manzil' has never been 
‘oceupiediby any member of the family, that. 


and Sultan and that it is still let out on rent. 
Itis not.clear where Taqi and Sultanare at 
present: residing: Sultan obtained house 
property, from:-her father’s estate. The con- 
„clusion at. which we arrive here is:that the 
Jand- was. purchased: benami on behalf of 


Nawab. Abida- Begam, that she’ provided- 


‘the: materials: for- the: construction of the 


_ QAMAR-ARA REGAM -Ve SULTAN BEGAM. 


So itè. clear that Jafar. 


itis not now occupied by Tagi Ali Khan 


F 
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house . and ‘that--the: house. is part: ofher. 


estate. - | 
“ We- now come finally-to the questions rais- - 
ed in the cross-objections. Only two were... 
argued: The learned Counsel contested the - 
finding declaring that that C-19 was a- ficti- -> 


“ tious transaction: This deed.is stated to have: | 


been executed in the following circum- 
stances. Nawab Abida Bagam, who was.then 
seventy-nine years of‘age, was going ona 
pilgrimage. Sultan has deposed that she. 
required ‘money for. the. journéy~ and that. 
she häd-no money. Sultan does not-explain. . 


‘why the lady had been unable to put by 


sufficient for the purpose out of the balance: | 


‘left after she had paid the modest expenses: ... 


of- her “household. -Nawab Abida-Begam - 
had previously not. required to transfer `. 
property ‘to. pay the'cost of a pilgrimage. +. 
The explanation which Sultan gave ‘was. +» 


‘that she wished to give: Nawab Abida 


Begam ‘the’ money but‘that the old’ lady- | 
refused’ to take- it- because she said that, 


‘she-- would not-go ‘on a pilgrimage om: 


money givén her by any‘body, and certainly:, 
notion: money given by a young woman... It: 
is. very--likely that Nawab Abida.Begam: ` 
would : réfuse-to- go ona pilgrimage on. ~ 
money‘given to her by Sultan Begam: But: | 
there is no.explanation- worth ' the. name as. 
to why she required’ the money. Phe desd” — 
was registered at ‘Nawab. Abida Begam’s’ 
house. Cash was: certainly paid in. the’ 
presence of the Sub-Registrar but that fact, 
proves nothing; as: Nawab: Abida Bègam, . 
Sultan -Begam and: Taqi Ali Khan were,all. , 
living in-the:same house. The conduct of: - 


-Taqi Ali Khan: and Sultan isito be-noted:’ . 


here: - It will be. seen from Ex. 59:thaton ` 
the very day-when this deed:.was: executed ` 
Rs. 10,200 were borrowéd by. Sultan and 
Tagi-Ali- Khan on a Promissory Note‘from . 
the Allahabad Bank; ‘City - Office. - Great ` 
stress has“ been laid on this fact by. their 
learned- “Caunsel: “It ‘certainly ` ‘would... 
ordinarily appear that the fact- that. they .. 
had borrowed this money on that- date 
showed that it was a genuiné transaction .. 
but if the account is looked at further it ' 
will be seen that'this ‘conclusion is disturb-' 
ed. Therapidity with which most of this ` 
amount was paid back was remarkable. On’ : 
the 31st.October, 1923, Rs. 180. were.paid * 
back. On the:16th November, “Rs, 414. were. 
paid, back. . On-the 24th November, Rs..336 . 
were paid back, On the 3rd December, . 
Rs. 170 were -paid back. On the 13th 


‘Decemhber,. Rs.. 1,300 were paid -back. On.. 
“the 19th February; 1924, Re.-2,295 were paid 


beck and on ‘the  2ist February, 1924 
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Rs. 3,000 were paid back. Thus Re. 7,695 
were paid back between the 31st October 
andthe 2let February. The balance was 
psid back on the 3rd of April, by a transfer 
from a fixed deposit account. These 
circumstances go to show that the loan 
was taken to creste evidence of the 
genuineness of the deed. Considering the 
circumstances of Sultan and Taqi Ali Khan 
it cannot be accepted without explanation 
that they paid back Rs. 7,695 in four months 
except upon the hypothesis that the money 
they took out of the Bank they paid back 
again. No explanation is given, They 
may have spent the balance or re-invested 
it. Weagree with the learned trial Judge 
in his finding that this was a purely ficti- 
tious transaction and that the rights which 
the lady had in ber mother’s house still 
Temained part of the estate. There now 
only remains the portion of the cross- 
objection which refers to the two gold 


bangles. Nothing elses was argued by the 
learned Counsel for the respondent. The 
evidence as to these bangles is this. The 


defendants’ own witness Sadiq Husain D. 
W. No.2 has deposed that when he saw 
Nawab Abida Begam shortly before her 
death she was wearing gold karas and gold 
earrings. The gold karas and gold earrings 
have disappeared. The learned Judge has 
drawn the conclusion that the gold karas 
werethe bangles mentioned in the plaint 
and that they are worth Rs. 500. We con- 
sider this avery reasonable conclusion. It 
is not a very large amount of jewellery to 
credit to the estate of a lady who had 
brought, according to the same witness when 
she came to Lucknow an unlimited amount 
of jewellery and ornaments. This concludes 
ali the points raised. 

We have, however, to make some final 
observations. We have already stated our 
findings that Nawab Abida Begam wasa 
lady of very high social position whose 
father had been Prime Minister to the 
Kings of Oudh. We do not wish to 
emphasise unduly the probability that 
such a lady would possess ordinarily large 
quantity of jewellery and ornaments 
and cash. There is evidence that she had 
“unlimited jewellery” 
The property which she derived from her 


firat husband largely went in creating a 
But her income was. 


religious endowment. 
more than ample for her needs, such as they 
were. At the end she was in the enjoyment 
of a Wasika of some Rs. 900 a month. She 


lived modestly in an unpretentious house in. 
gn unpretentious manner. She seems to have. 
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and ornaments. 
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paid largely towardsthe expenses of Taqi Ali 
Khan sodhis wife Sultan and their children 
but Sultan had a small income of her own 
and it would not appear that the total ex- 
penses would have amounted ordinarily to 
more than half her income. Thisis shown 
by the fact that during the period when 
she did put money into the Bank she put 
in a large amount in spiteof the facts that 
she gave suitably towards religion and that 
she went on several occasions on pilgrim- 
ages taking with her friends and relatives 
whose expenses she paid. Such a lady 
might not be expected to leave a large 
eatate but it is somewhat surprising that 
at the end, although of frugal habit 
and with large opportunities for savings 
her total estate according to the defendant 
consisted of the one house which she re- 
ceived in part satisfaction of her claim 
against the estate of Abid Hussain, Pra- 
miesory Notes and Shares of a value of 
Rs. 6,300, a small amount of household 
articles and jewellery of the value of Re. 65. 
Whileat the same time Sultan and Tagi 
Ali Khan upon their modest and capital 
acquired at least the Sikandar Manzil, 
Nawab Abida Begam's rights in her 
mother's house and War Bondsand War 
Loans worth Rs. 36,000 and Sultan had also 
Rs. ¢,000 with which to buy up the claims 
of theco-heira. We donot know bow much 
else they have. We have not their full 
Bank accounts. These facte have to be 
borne in mind in considering the evidence. 
The learned Counsel for the respondents 
has argued strenuously that nothing should 
be taken against his clients which is not 
proved by evidence. We agree. But we 
haveto consider the question of the burden 
of proof. , Here we take for our guidance 
as tothelaw which should govern the eub- 
ject, the recent decision of their Lordships 
of the Judicial Committee in Faridunnissa 
v. Mukhtar Ahmad (1). Their Lordships 
refused to give effect to a disposition by 
way of wakf made by an illiterate parda- 
nashin lady, Itis true that we are not 
here dealing with a dead except in the in- 
stance of Ex. C-19, and it is true that 
Nawab Abida Begam was not. illiterate, and 
that so far from being illiterate she was 
a lady of some education and of literary 
tastes. Butat the time of the transactions 
in. regard to which we have varied the 


(1) 89 Ind. Cas. G49; 52 1. A. 342; 20. W. N. 662; A. 
I. R 1926 P. C. 204: 49 M. L. J. 758: 47 A. 703; 42 O. 
L. J. 531: 28 A. L; J. 1000; 280. O. 338; (1925) M. W. K. ` 
918; 12 O. L. J. 656; 30 O. W, N. 337; 26 Bom. L, R, 
193 (P.O). La 
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decree of the Court below, she was over 
seventy years of age and, although she 
appears to have been in possession of her 
faculties to an extent greater than might 
have been expected at her advanced age 
she was a lady of very advanced age and 
she was apardanashin lady. We consider 
‘that we can find no better guidance, 
“even allowing for the difference of the facts, 
than in the words of their Lordships at 
` page 350* of that decision: 

“The law of India contains well-known 
principles for the protection of persons, who 
transfer their property to their own dis- 
advantage, when they have not the usual 
means of fully’ understanding the nature 
and effectof what they are doing. In this 
it hasonly given the special development, 
which Indian social usages make necessary, 
to the general rules of English law, which 
protect persons, whose disabilities make 
them dependent upon or subject them to 
the influence of others; even though nothing 
in the nature of deception or coercion may 
Have occurred.,....... enere abang a ..-The 
case of an illiterate ‘pardanashin lady, 
denuding herselfof a large proportion of 
‘her property without professional or inde- 
pendent advice, is one on. which there is 
much authority.” 

‘The lady was not illiterate. She was 
pardanashin. She was at that time in close 
association with Taqi Ali Khan and Sultan 
Begam and on the evidence, as we read it, 
phe was in association with few others. We 

“do not believe those of the plaintiff's wit- 
nesses when they say that they were inti- 
mate withthélady. The decisions of their 
Lordships (to which they refer later) are as 
follows :— 7 

Sudisht Lal v. Sheobarat Koer (2); Wajid 
Khan y. Ewas Ali Khan (3); Shambatt Koeri 
v. Jago Bibi (4); Sham Koer v. Dah Koer (5); 
Sajjad Hussain v. Abid Hussain Khan (6); 
Kali Bakhsh Singh v. Ram Gopal Singh (7) 

(2) 81; A.39; 7 O. 245; 4 Sar, P, O. J, 222; 5 Ind. 
Jur: 270 (P. O.). Re ac f 

“ (8) 181 A. 144; 18 O. 545; 6 Gar. P.O. J. 46; Rafique 
and Jackson's P. O. No. 123 (P. O.). : 
(4) 291. A. 127; 29 0. 749; 4 Bom. L.- R: 444; 6 C. 

W.N. 682; 8 Sar. P. O. J. 304 (P. C.). 

' (5) 29 I: A. 133; 29 O. 664; 60. W. N. 657; 4 Bom. 

L. R. 547; 8 Sar P. C. J. 280; (P. C EA 


(6) 16 Ind. Cas. 197; 891. A. 156; 16 O. W. N. 889; 
23 M. L, J.210; 10 A. L. J. 364; 16 O.L. J.613; 14 


IN 


Bom. L. R. 1055; 34 A. 455; 12 M. L. T. 361; (1912) M.. 


W. N. 976; 15 O. O. 271 (P. O.) 

(7) 21 Ind. Ons. 885: 41 I. A. 23; 18 C. W. N. 282; 16 
0.6. 378; (1914) M. W. N. 119; 19 A, L. J. 115; 15 M. 
L._T.130: 19 0. L. J. 172; 1 O. 

46 Bom.'L. R. 147; 36 A. 81 (P. O 
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L. J. 67; 26 M, L, J. 121; 
Jo 4 0 
- (P.0.)2 (P, 0). 
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a Sunitbala Lebi v. Dhara Sundara Debi 
8). 
‘These decisions all relate to deeds execut- 
ed by a pardanashin lady or instruments 
ofagreement reduced to writing made by 
pardanashin ladies and -they have no 


- direct bearing upon the facts of this case. 


But the principles.to be derived from these 
„decisions have direct bearing on thé facts of 
thecase. The principles are these, Where 
there is an elderly person, even an intelli- 
gent elderly person, who is found to have 
divested himself or herself of a mass of 
property for the benefit of persons in close 
commmunicon with the transferror, Courts 
will protect, and in some cases will protect 
jealously, the interests ef such persons. 
They will always demand explanations. 
This isthe law in England. It is also the 
law in India, Where in addition to thefact 
that sucha person is aged, such a person is 
a woman, the need for protection is great- 
er. Where the woman is a pardanashin 
woman the need is greater still, and 
where such a woman is illiterate if is 
greatest of all. Here the lady was not 
illiterate but all the other factors are pre- 
Who are the persons who have bene- 
fited while her estate has dwindled toa 
minimum? Those persons are her second 
husband's daughter, neither an heir nora 
blood relation of herself, and the daughter’s 
husband. They are the persons who have 
been living with her for yèars and to whom 
phe would have turned on’every occasion. 
The protection to be given tò such a lady 
must legally be “extended .to her heir after 
her: death. Accordiig to the Imamia 
Law, according to all Muhammadan Law 
and according to general law the heirs are 
‘in the same position as the person to whom: 
they are heirs, But under the Imamia Law 
in particular there is special case to protect 
the heirs as against an intruder. It for the 
persons who -have benefited by these trans- 
actions to justify them. If they justify 
them it is well but once it is shown that 
they have benefited by these transactions 
the transactions will be set aside in ab- 
sence of such justification, The defend-: 
ants-respondents have had every oppor- 
tunity. of justifying the transactions, . 
They have failed pitiably todo so. Fur- 
ther their defence has been most dis-. 
honest. 


(8) 53 Ind. Cas. 131; 46 I. A.272; 37 MOL. J. 483; 17 
L. J. i, W. m L.R. 1 
. W. E 297; 11 Li W. 227; 47 0.175; 2 U..P. L, R. 
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' Asa result -we decree ‘the ‘appeal to this 
extent. We direct that the plaintiff appel- 
lant shall be permitted to obtain one third 
of Rs. 36,600, that is to say, Rs. 12, 000 as 
|. against Tagi Ali Khan and Sultan Begum 


"personally. -We'do not’ grant’a portion-in 
the share of, maintenance - purchased . by 


‘Ex. 13 but the’ share of Sultan Begam in - 


. the property acquired: ` by purchase from 
thé other heirs will -be liable in exécution 
of this’ amount. The other property” ‘of 
‘Sultan and Tagi Ali ‘Khan will also- ‘ba 
liable as against each’ respectively... We 
further allow to the plaintiff-appellant. a 

one-third share in the Sikandar Manzil. 
We dismiss the cross- objections. Although 
the plaintiff-appellant.has not-succeeded- in 
‘respect of the whole of her appeal we con- 
sider that the conduct of Sultan Begam 
and Taqi Ali Khan has been such that they 
should pay jointly and ` severally the whole 
costs of her appeal. We accordingly award 
her the costs..of her appeal against Tadi 
Ali Khan and, Sultan Begam jointly and 
severally, No ‘costs are awarded against 
the other respondents. 
cross-objections with costs and direct that 
the cross:objectors pay. the costs of the 
.crogs-objections incurred by the plaintif-_ 
appellant. The Temaining costs will’ beon on 


arties. rake Joo 
A, E : Appel decreed. 


OUDH CHIEF COURT. 
< Sgconp OIVIL APPRAL No. 1 oF 1929. 
‘October 7, 1929. 
+ Present: :—Sir Louis Stuart, Er., Ohief ; 
Judge and Mr. Justice Raza. — 
NIGAN ALI KHAN AND, ANOTHER — . 
Durgkipanre-—AsentLakTa i 


AGILULLAH KHAN Prinerrr— 


. RESPONDENT. 
Limitation Act (IX of 1908), s. IDEA known aren. 


whether binding on persons deriving title from person . 


knowl ng—Acknowledgment, essentials of. 
nae eds SE ag inade by a person is binding 


on those who have derived: their title through that. 


436, col.1 .] 
person, ee Chandra Saha v. Bhairab Chandra ‘Saha 


(1), followed. 
Mahomed Ibrahim he as Khan v. Ambika Pershad 
` Singh (2), distinguis 
man ih 19 be A Limitation Act it ia not stiffici- 
-ent to show that acknowledgment has been made. 
Tt has tobe shown that’ it was made by the party 
against whom the right is claimed or by some 
fine) through whom he derives title or a: 
ibid: f 


mëi ALI: Pmi ?.. agrkoLian z edad, 


` appellants Nigah Ali 


We dismiss the 
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“ Second appeal’ panak én atder of the Ad- 
ditional Subordinate Judge; Hardoi, dated 


the 29th September, 1928. 


. Mr. Alt Raza for Mr. Hyder Husein, for 
the Appellant. 
Mr. Khalig-uz-zaman for Mr. M, Wasim, 


? 


. _for the Respondent. 


SUDGMENT.,—There were many ques- 
.tions in appeal before -the lower . ‘Appellate 
Court. The only question with which we 
are concerned here is whether the acknow- 
Asdgment made by Chandi Dayal: and Bhola 
on the 18th February, 1921; binds the two 
Khan’ and Kaley 
Khan? The learned Counsel for the appel- 
-lants admits that, if we accept. the view. 
taken bya Bench. of the Oalcutta High 
Ootirt in Krishna Chandra Saha v. Bhairab 
Chandra Sahé (1) his contention must fail. 
In that appeal the learned Judges stated 
that one of the questions was to be decided 
on the construction of s.19 of the Indian 
Limitation.Act.. After quoting the words of 
the section they continued‘— . 

- “It is not disputed. that the acknowledg- 
ment made by the defendant No. 1 in 
“yeapect of the properties, which had not 
been sold, was perfectly good as against 
him. But it was also’ an acknowledgment 
given bya ‘person through whom 
defendant No, 2 derived. his title. It was 
-given by the mortgagor and it was through 
that that defendant No. 2 derived his title. 


_ It seems difficult, therefore, to get over the st 


. precise language ‘of this section.” ae 
Here it is the case, that Nigah Ali Khan ` 
and Kaley Khan derived their title, through 
Chandi Dayal and the acknowledgment i in 
question was made by Chandi Dayal and. 
Bhola. -The period, from which the limita- 
tion ‘began torun was from the 11th October, 
1914, and the acknowledgment was made on` 
the 18th February, 1921. The learned Uounsel 
for the appellants has argued that the de- - 


i _ Cision of their Lordships:-of the Judicial 


-Committee in Mahomed Ibrahim Husain 
Khan v. Ambika Pershad Singh (2) goes 


against the view taken by the Bench ofthe 


Oaloutta “High Court, It is true. that their 
Lordships held that in a claim ona deed of 
simple mortgage dated 17th February, 1888; 

it was not possible to enforce priority on the 
basis of the circumstance that a zar-i-peshgi:. 
lease. had been executed.~on ‘the - 20th 
November, : 1874, although it might have 


“ay 0. 107 at p. 1080; 00; W. x. 868, 
An 14 ma me, er 39 I, A‘. 68; 11M. L. £. 265; 
Ee 367; 9 M.L. J. 339: ‘14 Bom. L. Rz 
0 M 0 at x 505; iy 6. Li a 411; MLL, ee 405; 


On). a 


the ` 


ABE 
been. ‘argned that the execution ofthe second 

ged operated asan acknowledgment within’ 
the meaning of 5.19 of the: ‘Limitation Act: 
It is' sufficient tosey here that no question, 

of extension by acknowledgment was argued . 
: before’ their Lordships’ and that it is by no 
means certain that if. stich a: ‘quéstion had 
been argued ‘before ‘them the ‘argument 
would have been accepted on the particular 
facts of that case. The words of's. 19 have 
to be ‘examined’ closely. The acknowledg- 


ment must ‘be:-by the party. against whom ` 


the right is claimed or by some person 
through whom‘he derives title or’ liability.’ 
It is: not sufficient to show that acknowledg- 
ment has been made. It has to be shown 
that.it was. made’ by. the party against’ 
whom ‘the right is claimed or by some’ person ' 
through whom he derives title or liability. 

In. our ‘view the decision in ‘the Oaleutta’ 
case States the law accurately and if that 
decision Kad not been in existence we.should 

have arrived ourselves’ at the same conclu- 


sion’ upon the words‘of: the ‘section ‘itself. 


Once having decided that Nigah Ali Khan 

and Kaley Khan derived their title trom. 
Chandi Dayal it follows that the period of. 
limitation must be extended asa result of 
the acknowledgment. The ' view taken: by 
the lower Appellate Court is, in our opinion; 
correct. We dismiss this Pn with costs.’ 

a Appeal dismissed, 


Mag) me 
aot 


Coupe: CHIEF COURT. w 
: ‘Pas Orv. APPBAL NO. 143 oF 1928. es 
x ' + Beptember‘30, 1929. - k 
- Present —Sir Louis Stuart, Kr, '“Chief `“; 
- Judge, and’ Mr. J ustice “Rasa. TT. 
` Edla J AWAHIR: SP E f 
: “APPELLANT , i 
“versus i g 
MANNA. ENNE ET 
Contract ‘Act (EX ‘of 1872), 8. 11—Contract void on. 
account: of minority: of “party—Duty of Court to’ treat 
at as void even-though. there-is no plea-to that effect—> 
Practice —Appellate, Court—Interference with findings” 
of trial Court based” on'oral evidence—Burden. oF, 
“proving that trial Court's decision ‘is wrong. ` 
‘It is the: duty: of ‘the: Court; if it discovers that’ a 


transaction ig void owing. to ‘the . ‘minority of one: of} - 


- the’ parties, “to treat.it'as void even though the plea 
that it is void on ee of minority, isnot taken dn 
the pleadings. 437, col. 2.] 


‘It is dings. (P| Kia A ag Court tos Sabre ; 


fere with the: findings of ‘fact ofthe trial Judge who- 


‘gees'-and hears ‘the witnesses ‘and “has an opportulis | g 


ity. “e noting their. ‘demeanour, especially! : n ease 6. 


jawas LD. MANNA tat. 


Jant. 


.. alleged ito . 
. more in cash and to have executéd a pro- 


J 194 1.0; 1930 
where the issue is simple-and: depends:on the credit 
which attaches,to one or other of conflicting witnesses. 
The view. of the trial Judge as to thecredibility. of 
the witnesses should not be put aside on a mere cal- 
culation a probabilities by the’ Appellate Court. [p 
440,‘col. .2. ia 

Bombay Cotton Manufacturing Compay Lid., ve Moti 
Lal Shiv. Lal (1), referred .to. . 

‘In appeals the burden of showing ‘that the judg- 
ment ‘appealed from‘is wrong: lies: upon the: appel- 
Tf all be-can show is nicely balanced caleula- 
tions which lead to equal possibilities of the, judg- 
ment on either the one side or the other “being, right 
he has not succeeded. [ibid.] 

‘Naba ‘Kishore Mandal v. Crea Kishore Mandal 
(2), referred‘ to. 

‘First appeal against a decree’ of the Sub- 


` ordinate Judge, Malihabad, UCERO dated, 


29th September, 1928. 


-Messts. Hyder) Husein, ‘Bhagwati ‘Nath,’ 
Makund Behari Lal and P: D. Rastogi, for 
the Appellant. 12 

"Messrs. DP; L, Baring’ at Allahabada),: 
Anant Prasad Nigam, Anant Behari Nigam 
and Ali Zaheer, for the Respondent. A 


JUDGMENT:—This- is a- plaintift! 3 
appeal'against a decree of ‘the learned Sub-. 
ordinate Judge of Malihabad, dated the 29th‘ 
Septernber, 1928, by which. ‘he dismissed 
the plaintiff's suit. -The plaintiff's: suit’ 
was founded’ upon’ the allegations thatthe- 
defendant had executed -two promissory: 
notes in his favour—one dated the:20th; 
March, 1927, . for Rs. 3,500 and the other 
dated the 5th July, 1927, of Rs, 7,000, Ac- 


o, sardine to the plaintiff these promissory 
_ notes came to be executed in this manner. 


On the 26th December, 1926 the defendant- 


i ; had borrowed: Rs. 1,000 from himin cash and 
” agreed to-pay 24 ‘per ‘cent. simple’ ‘interest. 
“1. He then executed promissory note Ex. 5. On 


the.4th Februaty, 1927, the defendant is 
“have” borrowed ~ Rs: 1475 


missory note Ez. 8 for ‘Rs. 2,500‘ also:at 24- — 
per cent. simple interest, Rs. 3 ,025 of which 


<. represented the liability on Ex. 5. ‘On the 
“a 20th March, 
` to have borrowed. Rs. 925 more in cash and 


1927, the: ‘defendant i is alleged 


to ‘have | executed the’ promissory note in 
suit Ex: 1 for Rs..3,500, Rs. 2,775 represent-, K 
ing the amount: due on Ex.8. This-is how 
the first-promissory notè Ex. 1 is-stated:to - 
have come -into. being. He further stated:' 
that on 9th April, 1927, the ‘defendant, 
borrowed ‘Rs. 800: from. him. in cash, and’ 
executed the promissory note ‘Ex. 10 ‘agree: 
ing to pay? 24 per cent. simple. interest. He 
added that on the 12th June, 1927, ‘the’ dex, 
fendant borrowed: from him Rs, 3 ;000 - in... 
cash, and executed - promissory. note Ex.. i 
agreeing, to pay 24 per cent, simple interest,’ 
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„He says that on. the 5th July, 1927, the. de- 
fendant borrowed from him Rs. 3,102 in. 
“Gah and executed the promissory’ note 

_ Ex. 2 which is the second promissory. note 
‘in suit, Thè promissory note was executed 
for Rs. 7,000; Re. ¢48 were stated. to be 
“dus on the promissory note Hx. 10, and 
Rs. 3,060,weré atatéd’ to be die on the.pro- 
amissory’ note, Ex. 9. “The total ` comes’ to. 
“Re. 7,010. Re. 10 ‘are. stated to have been 
‘excluded. The learned trial Judge found: 
“that. the. defendant had ‘signed the pro-- 
` mièsory notes. Ex: 1 and Ex. 2 but, that. he 
‘bad not received the.amount of considera- 
“tion alleged. “He further found that these 
promissory notes had not been.executed.on 
the ‘dates. when they purported to have. 


_beén executed but had been éxecuted on, . lars a 16 inf 
an r. the provisions of.O. VI, r. 4 direct., 


‘prior dates when the defendent was a minor, 

He dismissed the suit; The plaintiff. 
“appeals. ~ > E pena Me tee 
“Phe casé has been. complicated by the 

“action of the parties. | We, have no hesita- 

“tion in Anging. that neither’ the. plaintiff. 
“nor ‘the defendant has told the whole-trath.. 
“Their statements appear. to us to bê either 
“ entirely dr. in the main false.’ The defend- 

_ant.further complicated ‘matters by setting 
“up an absolutely false plea: to the effect that. 
“he had Hever signed” the ‘promissory notes, 
"in question. | This is. now admitted by his. 
` Tearfied Cotinsél to bea’ false plea. In fact 

“it was abandoned shortly after the opening’ 
‘of: the case. "Although the defendant in: 
his written statement has distinctly dénied™ 
having to his knowledge signed Ex. 1 and 
-#x.2, he soon, resiled from. this.position.. 
When he was called uponas defendant to. 
make certain admissions’ òf denials. he 


me I 


-yefused to attend. He “had filed his writtén `. 


statement on the’ 10th May, 1928, On the. 
“17th “August, 1928; he was représented for. 
‘the. first tiñe by. a leading. ‘Counsel’ Mr. 
O Ulish of the Allahabad High’ Oourt)-and. 
Wr. Niamat“ Ullah at once stated frankly 
that ‘the promissory’ notes in suit were 
r his “client. But he added that 
‘executed during his minority 
“gome-time before the 20th September, 1929, 
“and. post datéd.’ He further stated that’ 
‘the amount of ‘consideration stated iri the, 
‘promise 


“executed by 
they were 


‘appeal to permission ` having been granted, 
“tothe defendant to raise these-pleas, espe- 
‘cially as t ten. | ) A 

amended. But “the learned: Oounsel who; 
‘yeprésentéd the ‘ plaintifi-appellant” has’ 
-abaudoned these “pleas as they stand. He 


ios 


| JAWARIR fat Va MANNA Tats | 
withdrew. the. suggestion that the trial 


Niamat Ullah (now My. Justice. Niamat ` 


ofy notes Had tiot “been received. . 
‘Exception . was taken in the grounds of” 
‘that he has NA A Tok Ce ras 
‘siderable astuteness, one of whom he has 


the’ written, statement bad not been” Lbeness, one Of, whom aef 
dishonest.’ “The plaintif was. ' 
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Court’ had acted wrongly in allowing the, 


‘defendant to “change his defence without. 
an ‘amendment of the written statement, 
“andhe withdrew the suggestion that the 
“ plaintiff had not had, sufficient notice of the. 


case set up by- the, defendant, and the. 


“ suggestion that the plaintiff had been taken 


by surprise. But.he has urged that the- 


manner in, which the defence was put up: 


throws, éven more strongly. than would’be. 
the case otherwise, the-burden of proof on, 
the defendant to substantiate: his allega-: 
tions. If, as should.have been the case, the, 


“defendant had taken his presënt defence at. 
“the beginning and embodied. it in-his writ-> 
“ten -statemement he should have giyen- 


particulars of fraud or undue influence as 
. But, we- 
do not consider that the manner in. which. 
the defence case, was put forward. has 
materially affected the result. The sole, 


‘case argued on. behalf. of the, defendant- 
` respondent by thé.learned Counsel. who: 


‘has appeared for him | has been: that the 


promissory notes Ex, i and, Ex. 2 were - 
actually executed whén the defendant, was. 
a minor and that thus in any circumstances. 
the suit must. be ` dismissed.. „Now even if. 


‘the plea had not been taken as explicitly... 


as it was taken in the Court below, it is-the. 
duty of a Court, if it discovers thata.trans- 


action is void owing to minority, to declare. , 


‘thé transaction, void, and even.as the case- 


was put by the defendant in, the lower 
Oourt the plaintiff was.in no. way prejudic- 
ed. Ifitis established that the promissory 


‘notes in question were executed during the 


defendant’s minority. the plaintiff's . suit 
must fail’) The burden of proof is, of- 
Course, on the. defendant. . “The learned. 


“Ootingel for the plaintif rightly relies‘on 


the provisions òf b. 118 of the Negotiable 
Tnstruments Act’, The presumptions, are 
that they were made for consideration and 
that they ‘were made; on the dates which 


‘ they bear, and it was for the defendant to 


éstablish the ‘contrary, Before we proceed 
6 arrive at a finding upon the main gues- 


‘tion it ig necessary to describe. who the. . 
“The plaintiff-appellant isa 


parties are. : 
Rustogi money-lender of Katari Tola, 
Ohauk, Lucknow. The.learned trial Judge 
considera that the, plaintif is somewhat 
stupid and dull of intelligence, but: he adds 

s working underhim .men of çon- 


found tobe 


resent’ in Court... 







He: does‘ not-look any 


© 


older than 48, which ig bis age.as stated, by. - 
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him. We are not in.a position to judge 
of his intelligence from his appearance. He 
does ‘a large money-lending business, Ac- 
cording to his own statement he has three 
agents each of whom operates in a different 
quarter of Lucknow City. The defendant 
resides in the quarter where an agent called 
Mansadin operates. --The plaintiff's head 
manager (who is not oneof these agents) 
is aman called Kirpa Ram known by the 
nick name of Bandal. This. man gave 
evidence before the learned trial Judge. 
The ledrned trial Judge has formed a very 
low opinion ‘of Kirpa Ram’s honesty. We 
see no reason to disagree with the learned 
trial Judge on this finding. The plaintiff 
pays an income-tax on an income of 
over twelve thousand rupees a year 
which is derived from his money-lending 


transactions. 


The defendant isa Kalwar. He was born 
on the 20th September, 1904. He was the son 
of Raghunandan Kalwar, who died on the 
29th May; 1909, when the defendant was less 
than five years old. Raghunandan Kalwar 
left property bringing in an income of some 
Rs. 600 a month, half of which was inherited 
by the defendant. The defendant was 
made a Ward of Court in the year 1909 and 
thus under the law did not attain majority 
until the 20th September, 1925. ` He was 
‘married and lived with his wife. His 
wife died. After an interval he married 
another wife. According to the defendant 
in the. interval between the death of his 
: wife and his marriage with his second 
wife hé acquired bad habits. He became a 
drunkard and a debauchee. He’ says that 
he has now relinquished these habits, Ac- 
cording to his own account he was a weak 
` and misguided youth. We have seemthe 
defendant. He certainly does not look now 
in any. way weak. He looks older than his‘ 
age and bears no outward signs of weak- 
mindedness. He is a sturdy well-built man, 
According to the defendant he acquired 
these bad habits largely through the influ- 
ence of the plaintiff's manager Kirpa Ram. 
- According tothe defendant Kirpa Ram 
tempted him to be a debauchee and a' 
drunkard, {and assisted him in making 
the acquaintance of immoral women, and 
in obtaining liquor, and in holding parties ` 
of a disreputable nature. He says that 
sometimes Kirpa Ram and sometimes the 
plaintiff lent him small sums of money, and 
_ that he proceeded to sign any paper which 
was put before him. According to the 
defendant he réceived only a few hundred’ 


rupees in consideraticn of signing promis- © 
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sory notes which have culminated in the 
two promissory notes Hx. 1 and Ex. 2 which 


are for a total amount of Rs. 10,500. He 


says that he signed these notes, while he 
wasa minor, because he was ready to do 
anything to get money. He had a guardian 
—his mother’s brother — Madho Prasad’ 
D, W. No. 5. But his guardian allowed him 
very little money and took a stern view of his 
proclivities The defendant states that when 
his uncle discovered that he was, dissolute 
his uncle thrashed him severely. We do not 
believe the defendant's uncoroborated state- ` 
ment on this last point. But this much we 
do believe. We believe thatthe defendant 
was very dissipated and that he signed 
documents to get money. We do not believe 
that he only received Rs. 500. Onthe other 
hand we do not believe the plaintif when 
he says that he invariably advanced him 


‘cash at a reasonable rate of simple interest. 


But if the case stood upon the bare state- 
ment of the defendant we should certainly 
not consider that he had rebutted the pre- 
sumptions of s. 118 0f the Negotiable In- - 
struments Act. The case, however, does not 
stand on that. The evidence extracted from 
the plaintiff himself goes far to support the 
defendant's story that Ex. 1 and Ex. 2 were 
executed during his minority. According to 
the plaintiff he had known the defendant's 
father Raghunandan Prasad who died in 
1909. He knew the defendant’s guardian 
MadhoPrasad. He knew them both well. The 
defendant lives ina house not much more 
than three hundred yards away from the 
house of the plaintiff. Now we are satisfied 
that the defendant was a badly behaved 
extravagant youth. We fail to understand 
how the plaintiff would not have known this 
as he knew the defendant, as he knew his’ 
uncle and as the defendant lives very close 
to him. We accept Madho Prasad’s state- 
ment as sufficient to prove the bad cha- 
racter of the defendant and we find it prov- 
ed that on thé 19th September, 1925, the 
‘day before thé defendant came to age 
Madho Prasad as one of his guar- 


. dians put in an application to the District 


Judge Ex. A-1 complaining that the de- 
fendant while a minor had borrowed money 
from and executed promissory notes in' 
favour of certain persons. Oneof the per- 
sons so mentioned was Kirpa Ram who is 
put down here as representing Sri Kishan 
Das. Kirpa Ram is the general agent both 
ofthe plaintiff and Sri Kishan Das. Sri 
Kishan: Das lives next door to the plaintif- 


‘and they have certain joint transactions to- 


gether. It was-stated that the numberof the’: 
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promissory notes in favour of Kirpa Ram 
was not known to Madho Prasad. : 
Thus we have it that the plaintiff was in 
a good position to know the defenant’s cha- 
racter andhe was in a good position to 
know when he attained majority. Accord- 
ing to the plaintiff, after the defendant at- 
tained majority the plaintiff proceeded to 
lend him large sums of money without 
security on promissory notes, According to 
the vlaintifi’s statement between the 26th 
December, 1926, and the 5th July, 1927, he 
advanced to the defendant Rs, 10,202 in 
cash (an amount only a little less than the 
amount on which he pays income-tax as his 
annual profits) and for this he held no se- 
curity. Now it is obvious that ifa money- 
lender is lending money to a profligate 
spendthrift he will take security if he can 
obtain it, but while that spendthrift is a 
minor Ward of Oourt- it is impossible to 
obtain security without the consent of the 
District Judge. Any deed giving security 
would have to be registered. If the District 
Judge's permission had not been obtained, 
the security would be worthless. But apart 
from that fact, the date of registration would 
be sufficient toshow whether the borrower 
was or was not a minor on the date of regis- 
tration. Thus it would have been impos- 
sible for the plaintiff to have obtained any 
security, so long as the defendant was a 
minor. 
prevent hislending money on post dated 
promissory notes provided the amount of 
consideration was over-stated. It is by no 
means uncommon to find money-lenders 
who will take considerable risk to obtain a 
profit in the event of success. It isa com- 
mon experience of all those who have pre- 
sided in Indian Oourts to find a money- 
lender advancing a small sum and either 
by overstating the consideration or placing 
an extortionate interest upon the amount to 
hope to secure a large sum afterwards; and 
in the hope of obtaining this large sum many 
money-lenders will take considerable risks, 
But they are not likely to take risk if they 
can obtain good security. Once the de- 
fendant had attained majority neither the 
Court nor his uncle could have interfered 
with his actions. Heis entitled to a half 
share at any rate in property which his 
uncle values as between Rs. 100,000 and 


Rs. 2,00,000. If the plaintiff had ‘wished to.. 


. lendhim money. after he attained majority 
it was for him to explain why he lent him 
money without security. His learned Coun- 
sel has suggested that as the defendant is a 


member of a joint Hindu family the plaint- 
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iff would be taking a grave risk if he took ` 
from him a transfer of the joint family 
property. But according to the plaintiff he 


` was taking very little risk if a mortgage 


were executed for on his statement he ad- 
vanced the greater part of the money te 
the defendant on the understanding that it 
was to be used as capital in the business of 
a shop which was presumably conducted in 
the interests of the joint family. If the 
money were advanced for legal necessity 
the security would have been good, 
According to the plaintiff the greater 
part was advanced for legal ‘neces- 
sity. Inno circumstances was the security 
afforded by the promissory notes as good 
a security as would have been afforded by 
a registered deed. It is always possible 
on aregistered deed of mortgage to sue 
for a remedy against the mortgagor per- 
sonally, and the period of limitation is 


‘longer. It was thus for the plaintiff to 


explain why, if he is telling the truth and 
he actually advanced the money and got 
the promissory notes executed, after the 
defendant attained majority, he preferred 
to lend the money on promissory 
notes rather than on registered deeds of 
transfer giving him security. The learn- 
ed Oounsel for the appellant, who has 
made as good a case ashe could for his - 
client, has referrred us to a letter of 
acknowledgment (Ex. 12) dated 5th July, 
1928, in which the defendant stated that 
he would pay the entire amount under 
both promissory notes. But we do not 
consider that this letter carries the case 
any further. It is the case set up for the 
defendant that these promissory notes were 
post dated and it would be only in further- 
ance of the intention to show that they 
were not post dated that the defendant 
would have written such a letter as Ex. 
12. The learned Counsel for -the plaintiff- 
appellant has further pointed out that the 
plaintiff-appellant should have been cross- 
examined as to why he did not require 
better security. We find that he was 
not cross-examined explicitly upon 
this point andit wasan omission not to 
have cross-examined him on the point, - 
But we are still left with the facts. He 
may be not a very intelligent money-lender, 
but it seems difficult to understand how he 
can have attained his present -financial 
position and be paying an income-tax on 
profits of over Rs. 10,000 a year, if he could 
be so blind to his own interests as to lend 


‘money to a young spendthrift without 


security when he was in a position to 
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obtain security from him. The circum- 
stance that he did not obtain security 
goes to show, in our opinion, that he lent 
the money at the time when it was impos- 
sible for him to obtain security, that is 
to say, while the defendant was still a 
minor. There are further circumstances 
which support the defendant's case ordinari- 
ly. Money lent to the defendant would 
have been lent through Mansa Din who con- 
trolled the precinct in which the defend- 
ant lives. But it was not lent through 
Mansa Din. The plaintiff says he lent it 
himself. The significance is this, Mansa 
Din keeps regular accounts. There is no 
entry in those accounts. The plaintiff 
produced books of accounts which he says 
hekept for outside transactions to prove 
these “transactions. These acconnts are 
scanty. They arenot balanced anywhere, 
They are full of errors. We do not believe 
that the plaintiff actually lent the defend- 
ant over Rs. 10,000 in cash. On the other 
hand, we do not believe the defendant when 
he says that he only received a few 
hundred rupees. But the question of con- 
sideration is of no importance in view of 
the fact that on our finding Ex. 1 and Er, 
2 were executed while the defendant was a 
minor. We summarise our conclusions as 
follows. The burden of proof was on the 
defendant to establish that Ex. ] and Ex. 92 
were executed not on the dates which they 
purport to bear but on some dates prior to 
the 20th September, 1925, before he 
attained majority. We consider that 
there was ample evidence before 
the learned trial Judge which justified 
him in determining against the presump- 
tion laid down by s. 118 of the Negotiable 
Instruments Act that Ex. 1 and Ex. 2 were 
executed before the 20th September, 1925. 
We have read the judgment of the learned 
trial Judge. He hastaken great care over 
the decision of the case and has applied 
his mind as closely as he could apply his 
mind to the discussion of the evidence. It 
is possible to criticise some of his reasons 
but there can be no doubt as to the fact 
that he has applied his mind very intelli- 
gently and very carefully. He had the plaint- 
iff and the defendant before him. Neither 
of them was telling the truth. We consider 
that the plaintiff's evidence. was wholly 
falseon all material questions. . We find 
that the defendant's evidence was mainly 
FPE bi kegi by ee a certain amount 
oi truth and that the learned 

he believes the defendant nee agin 


believe him, This is a gg karen o 
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appears to us that rules of decision lsid 
down by their Lordships of the Judical 
Committee in two appeals before them have 
particular force. The first of these is 
Bombay Cotton Manufacturing Company 
Ltd. v. Motilal Shivlal (1). There their 
Lordships laid down (We quote from the 
head-note) :— 

“Generally speaking it is uxnccsirable 
for an Appellate Court to interfere with the 
findings of fact of the trial Judge who sees 
and hears the witnesses and has an oppor- 
tunity of noting their demeanour, especially 
in cases where the issue is simple and de- 
pends on the credit which attaches to one 
or other of conflicting witnesses. The view 
of the trial Judge as to the credibility of the 
witnesses should not be put asideon a mere 
calculation of probabilities by the Appel- 
late Court.” 

In Naba Kishore Mandal v. Upendra 
Kishore Mandal (2) which is rot reported 
in the Indian Appeals but which is report- 
ed in 20 A. L. J, 22 the head-note showe: 

“In appeals the burden of showing that 
the judgment appealed from is wrong lies 
upon the appellant. If all he can show is 
nicely balanced calculations which lead to 
equal possibilities of the judgment on either 
the one side or the other being righthe has 
not succeeded.” 

Now here we have it that the learned trial 
Judge, who heard the plaintiff's statement, 
discarded it as untrue. He heard the defend- 
ant's statement and accepted it as suffici- 
ent with the other evidence to show that 
Ex. 1 and Ex. 2 were executed before the 
plaintiff attained majority in 1925. We 
consider that his finding is strongly support- 
ed by the fact that the plaintif. appellant 
has been unable to explain in any way why 
when according to his own statement he 
could have advanced the money on good 
security, he preferred to advance it on bad 
security, by the fact that ifthe promissory 
notes were executed before the 20th Septem- 
ber, 1925, the plaintiff was precluded from 
obtsining any security at all, and by the 
fact that in making the alleged loans the 
plaintiff asserts that he departed from the 
ordinary rules of his business, did not enter 
the transactions in bis ordinary accounts 


2) 65 Ind. Cas. 305; 20 A. L. J. 22; (1922) M W. N. 
95; 26 O. W., N. 322; 35 O. L. J. 116;42 M.L. J. 253; 
24 Bom. L. R. 346; 15 L. W. 417; 30M L.T. 234; 3P. 
L. T. 311; A.I. R. 1922 P. 0.39 (P. C.), x 
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and- entered - them: in ‘accounts-: -which are 
defective, and” suspicious... For. the. above. 
reasons :.we. uphold: the; ‘decision . 
learned trial J ndee ‘and. dismiss, this appeal... 
with- costs, - kaa rs 
A.. me Wi ` Appeal dismissed: 
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“OUDH CHIEF COURT. aor 
| ORIMINAL Rererence No. 51 oF ' 1929. 
October 24; 1929. ` : 
„ Present: —Bir. Louis Stuart; Kr, 
p5 -, Ohief. Judge, ft 
Lala NIHAL HAND- AND. OTHERS a 
Hern LLANE we 
Lala J AI RAM. Ke onsimes—Orrostrs ik 
PARTI. 


Criminal Procedure Codé (Act. v of 1898), 8. "I 
Dispute asto sugar- factory—Power of. Magistrate to 


sell molasses—Molasses eee ‘produce’ ‘of factory” 


—'Produce’; meaning of.’ 
The word ki roda ins. 145 (8), “Criminal .Proce-. 
dure Code, is not necessarily confined in its meaning 


to' what is grown'from the ground" but includes also” 


a finished or semi-finished article made-from raw 
material. Molasses produced ‘in a sugar factory can, 


therefore, be fairly ,treated. as the. produce of the. 


factory and, being subject. to:speedy. decay, may, be - 
“sold -by a Magistrate - pending proceedings 1 in” respect 
of: the factory buildings and vats. under s. 145, , Orjmi- 
nal Procedure Code. 


Oase reported by. the Second ` ‘Additional 


Sessions Judge, Lucknow ‘at Unao. 

Mr: St. George Jackson, for the- Applicants, 
_ Messrs. G.H. “Thomas: and, R P. "Verma, 
for the Opposite Party. 


‘J UDGMENT.—‘The facts are stated i in 


the: order- of- reference I need only. sum- 


marise them. -The proceedings were under - 
8. 145 of the Code of. Oriminal- Procedure, 


Nihal Oband-and Jagannath were the les-- 
„Bees of certain factory buildings. | Jai’ Ram - 
Das'was-the lessor: . The lessor's' case was 
-that:certain vats ‘containing molasses. were 
not included in the lease. 
was that- 
the lease: 
leged that there 4. was an’ apprehension 
‘of a breach of the peace, The Superintéend- 
ent of Police posted a: guard: to prevent a 
‘breach of the'-peace. Proceedings. then 


these vats were” included - 


took place under s. 145 and finally , orders . 


were passed which are, tħe subject of ‘this 
reference., All apprehension. of a breach of ` 
- thô” peace has“ now endéd:for :the-lease has- 
“come to'an end. and the: lessees, have giyen 
` up; ` possession- ‘over every? portion ` of the. 
premises, ai whet ‘has: a saa An the : 


-Nitt OHAND CA val BAM... 


The lessee’s oaee - 


At a certain period it was aL : 
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meanwhile” ra “been this. : Action had to. 
‘be taken in respest of’ the molasses in‘ the 


of. the. yata.. “The Magistrate, treating these molas- 


868 “AB: -property..subject . to speedy and 
“naturel decay;, sold. the. molasses, The sale 
“proceeds are about Rs. 25,000 which*at the 
present moment arein: the hands of the 
. Receiver. The Magistrate went on: to order 
that the sale. proceeds should be hand- 
` ed over.to Nihal Ohand and Jagannath 
provided they deposited. cash security “of 
Bank receipts. : This order has been attack- 


‘ed on. the ground that ‘the ‘Magistrate had 


no jurisdiction to pass it. I.considér that 
‘the Magistrate ` had jurisdictionsto pass it. 


- He was dealing. with.a dispute in respect of 
= land: within the meaning. ‘of’ B. 


. 1452). Theland in.question consisted’ of. 
- the:fectory buildings including the vats,- 
I can only treat the molasses as:the -produce - 
of. “ factory.within the meaning:of s: 145- 
(1). 1-do not think. Tam straining the. 
meaning of the words: A sugar-mill - pro- 
duces: ‘molasses. and: the. - molasses 


canbe fairly called: the produce of the mill. »- 


In the same, way. flour-mill’ produces: flour - 
andil should consider. flour to- be -the price - 
dice of a flour-mill. The word*‘produce’ | 
is not necessarily confined.to what is grown 
from, the. ground. It refers also,in my 


opinion, to a finished article or asemi-finish- `.. 


ed article made from--raw material. In 
these circumstances the Magistrate’s order 
was justified. --The.produce was.subject to 
speedy and natural decay, so he made an 
crder .of its ‘gale.. 
been sold, it-is- now to be seen -what dis- 


` posal is" ‘to. be made. of “the..sale proceeds. 


As Nihal Chand and J Jagannath: have been 
found to have been in possession of the 


145-(1) and. | 


‘The molasses. having . 


molasses the. sale-proceeds. should ordinari- ' 


ly be madè:over to them. But the, Magis- 
‘trate has.rightly decided- that-the sale pro- 
ceeds are only tobe made. over- to..them if. 
they ‘give reasonable, security. ‘He-was'deal- .. 
ing with possession-only, I know. nothing. 
as.to the title on the. molasses and’ I Have 
been careful to hear nothing.on the-subject 
‘as that question: will. have to. bė., decided - 
elsewhere.:- But it is obvious that if ‘the:sale »: 
proceeds are handed’ over to“ Nihal "Oland: 
and: Jagannath.some security. should be” 
taken from them in event of the'title to the 
‘molasses being found. : 
with Jai Ram. Das... So security.: must ‘be af 
taken, .1 do not, however, consider. it. pro- - 
per-to take security in cash.. In-fact such 
an order has no ‘meaning::- Nihal: Ohandand. . 
„Jagannath would then take out. the. amoulhit- 
in.cash and pay the amount back in -cash, < E 


i 


eventually 'to`be . 
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Fixed deposit receipts: would be better, 
But.ib appears to me that it will be suffi- 
cient if Nihal Chand and Jagannath de- 


posit any recognised Government securities- 


such as. War Bonds. They inform me 
that they are ready to deposit War- Bonds 
‘and I direct that they may take out the 
sale proceeds if the deposit War Bonds of 
the same value and thet they shall be per- 


mitted to draw interest vu these War Bonds. 


asit falls due. I next come to the question 
of the time during which the deposit should 


be retained. I am informed by the learn-. 


ed Counsel for Jai Ram Das that” he 
claims a balance against Nihal Chand and 
Jagannath. He will not require more than 


“a year for the purpose of filing a suit to 


recover this balance. Of course, he can file 
8 suit whenever he likes within a period of 
limitation, but I fix this limit for withdrawal 


of . security. I direct that after a year. 
Nihal Chand and Jagannath may withdraw - 


their security. If the suit has been filed 
before the year has expired it will be for 


Jai Ram .Das to obtain the order of.the. 


Court for further security. It will, of course, 
be open to the trial Court to pass such 
orders. TI order that the papers be returned 


with these directions. i ; 
4. Reference disposed of. 





. OUDH CHIEF COURT. 
Seconp Rent APPEAL No. 56 or 1928. 
October 17, 1929. - 
Present:—Mr. Justice Pullan. 
MOHAMMAD ISMAIL KHAN— 
_ DEFENDANT—APPELLANT 


iia versus 

ABDUL GHAFFAR BEG AND OTHERS— 

PLAINTIFF AND DEFENDANTS—RESPONDENTS. 

Oudh Rent Act (XXII of 1886, s». %0—Absence of 
previous patta ~Oral evidence showing acceptance of 
new rent, admissibility of —Civil Procedure Code (Aet V 
of 1908), O: XXXII,r. 3,0. XLI, r. 27—Additional 
evidence in appeal—Discretion of Court—Duty to 
recordreasons—-Minor—Appointment of Court Nazir as 
guardian, legality of. 


Section 70, Oudh Rent Act, applies only to those z 


tenants who have received a patta, and where it is not 
alleged that any patta had been granted previously, 
oral evidence can be admitted to show thatthe tenant 
has accepted a new rent. [p. 442, col. 2.) 


Though the Appellate Court has a wide diseretion - 


, in admitting additional evidence and has power to 
admit such evidence under general principles of law 
apart from O. XLI, r. 27, Civil Procedure Code, 
before admitting such evidence it must ascertain 
that it is necessary in orderthat justice may be done 
and should record the.reasons for so doing. [p. 443, 
col. 1.} 

Indrajit Pratap Bahadur Sahir, Amar-Singh (1), 
referred to, 


MOHAMMAD ISMAIL. KMAN-0, ABDUL GHAFPAR BEG. 


124-I; 0. 1930 - 

The appointment of a -Court Nazir as the guardian: 
ofa minor is objectionable as Court: officials have'' 
neither the time nor the opportunity to do justice to 
the cause of minors and they should not be required to- 
Tisk their own good name and the ‘minor's interests: 
by receiving these appointments. [p. 443, col. 2.] ' 

Second appeal against a decree, of the 
District Judge, Gonda, dated the 3lst 
July, 1928, reversing that of the Assistant 
Collector. First Class, Bahraich, dated 
the 25th February, 1928. 


Mr. Hyder Husein, for the Appellant. 
Messrs. M. Wasim and Khaliquezaman, 
for Respondent No. 1. ; 


JUDGMENT.—This second appeal 
arises from a suit brought by a thekadar, 
holding under the Oourt of Wards repre- . 
senting the Nanpara estate, against two 
persons who are alleged to be joint tenants 
of acertain holding. The tenancy of the 
first defendant Mohammad Ismail is admit- 
ted by him and he denies the tenancy of 
the second defendant Faruq Ahmad who is. 
a minor. He also denies that the rent as- 
sessed on the ‘holding is Rs. 102-8-3 in cash_ 
but states that the rent of this holding is 
paid in kind and has already been paid in 
full, The first Court, the Assisiant Collec-- 
tor, dismissed the plaintiff's suit finding 
that Faruq Ahmad had no share in the 
holding and that no cash rent had been - 
assessed as against Mohammad Ismail who - 
had paid off the sum due for the grain rent . 
in the years in dispute. Thelower Appel- 
late Court,the learned District Judge of: 
Gonda, allowed the appeal and decreed the 
plaintiff's suit jointly against both defend- 
ants. It was admitted that upto the yéar~.. 
1329 Fasli inclusive rent of this holding was 
payable in .kind under the batai system . ' 
but it is stated that from the'ycar 1330 the 
system was changed in respect of this vil- . 
lage and cash rent assessed on almost all the 
holdings including the one in dispute. 

The first ground of appeal is that the- 
lower Oourt admitted certain evidence 
which was inadmissible under s. 70 of the 
Oudh Rent Act.. Now this objection can- 
not be sustained because 8. 70 applies: to 
those tenants who already received a` 
“patia.” It is not alleged that any ‘‘patta.” 
had been granted previously to the appel- 
lant, and it must be presumed that there’ 
was no such patta because he admittedly - 
paid rent on appraisement. It .was, there- 
fore, possible to admit oral evidence and - 
oral evidence has been admitted and ap- 
perently believed by the Court below show- . 
ingthat the appellant accepted the new - 


-xzent;. Unfortunately the -lower-Appellate f 


A 
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Court admitted in evidence an application 
made by the appellant to the Court of Wards 
after a decree in his favour had been pass- 


ed by the Court of first instance, and a very. 


proper objection is taken in appeal that this 
application was not admissible in evidence. 
No doubt, a wide discretion is given to the 
Appellate Court by the judgment of their 
Lordships of the Privy Council in the 
case of Indrajit- Pratap Bahadur Sahi v. 
Amar Singh (1), and the Court is no longer 
bound by the specific provisions of r. 27 of 


©. XLI, Civil Procedure Code, but is al- ' 


lowed to admit additional evidence also 
under the general jprinciples of law. As 
their Lordships observe “ rules of procedure 
are not made for the purpose of hindering 
justice.” Butit is assumed that before ad- 


mitting such evidence an Appellate Court - 


mustascertain that it is necessary in order 
that justice may be done, 
specifically laid down in O, XLI, r. 27 that 
when such evidenceis admitted the Oourt 
should record the reasons for so doing. In 
the present case it is difficult to see how an 
application made by the appellant after the 
decree was passed can have any bearing on 
the case under appeal, and I ought certain- 
ly to have had‘ the advantage of seeing 
the reasons why the Judge admitted it. I 
have read the application in order to ascer- 
tion whether I could myself. supply the 
reasons which the learned Judge did not 
think fit to give, and I have failed to do 
so. Apparently the appellant was satisfied 
with the decree of the first Court and decid- 
ed that it would be for his own interest to 
pay cash rents from the. year 1335. 
Bo, he did not say that he agreed to a cash 
rent of Rs. 102-8-3 but only that he would 
agree to rent assessed at the village rates 
whatever they might be. This document, 
therefore, does not amount to an admission 
and in any case, in my opinion, should not 
have been admitted in evidence. But it 


. appears that there is sufficient evidence on. 
the record apart from this to justify the. 


decision of the lower Appellate Oourt, and 
I cannot say that the finding of fact as to 


the acceptance of this rent dopends upon - 
the erroneous admission of this piece of >” 
evidence.: I am also bound by the lower | 


Court's findings as to the payments which 


have been made and I am, therefore, unable” 
to disturb the decision against the appel- : 


lant on this point, : $ 
(1) 74 Ind. Oas. 747; 50 L A. 183; 21:4. L.J. 554; 4 


P. L. T. 447; A.I. R. 1923 P,.0. 128; 1 Pat. L. R. 3457. 


2 Pat. 676; 33 M. L. T. -233; 45 M. L. J. 578; 18-L. W. 


728; 25 Bom. L; R. 1259; 38 O, W. N, 277; 39 O. L. Jo. 


318`(P;0.). 
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Even : 
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A second question has been -raised relat- 
ing to the joint tenancy of Faruq- Ahmad. 
It has been urged that-in this matter also 
the learned Oourt below has relied upon 
inadmissible evidence. I find that when 
the mother of the minor refused to act, the 
plaintiff's nephew Iftikhar Husain was ap- 
pointed as guardian ad litem and confessed 
judgment. He.was subsequently removed 
from the guardianship, and the Nazir ol 
the Court was appointed, who denied that , 
the minor had any share in the.ténancy. > 
Clearly the admission of lftikhar Husain 
was inadmissible..in evidence and should”? 
hava been totally disregarded and the objec- 
tion. rasied. by the Nazir should have been ` 


considered. But when I turn to the conelu- ` - 


sion of the judgment of the Oourt below I ' 
find..that, in spite of the remarks. made, 
earlier in his judgment, he states. himself . 
that he has decided the question onthe. 
evidence of the Patwari and the plaintifi’s 

agent Mumtaz Ahmad who are, in his 
opinion, absolutely truthful witnesses. He- 
expressly states. that he is passing. a decree 

against the minor on. their statements. 
apartfrom the statement of Iftikhar Husain. 
Thus this also is a finding of fact based - 
apon admissible evidence which has been 

believed by. the Court: below.: Icannot say 

that the evidence has been wrongly 

believed. The main-point for disbelieving - 
it is alleged to be an entry in one khataunt : 
showing that the joint tenant was named 
Shujaat. The Patwari knows Hindi but . 
not Urdu and consequently he did not write | 
this entry, and it ‘appears to be a manifest « 
mistake probably caused through the . 


Patwari's. ignorance of Urdu. There is no. ~ 


evidence that there is any person named 
Shujaat and the name. Sajjad is. shown in. 
all the earlier papers. In this connection, 
however, I should like. to remark ‘that.the . 
appointment of a Oourt Nazir as the guar- 
dian of a minor is. objectionable. Oourt 
officials have neither the time nor the.. 
opportunity to do justice to the cause of. 
minors and they should not be required to .. 
risk their own good name and the minor's . 
interests by receiving these appointments, 
Thus, although the -procedure. of the : 
lower Appellate Court laid the judgment . 
open to criticism, I am not: prepared to - 


‘interfere with the decision and -T dismiss .. 


the appeal- with costs. . 
A. Appeal-dismissed; 
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"| ORIMINAL APPRBaL No.-192-oF 1929, 

2 May 3, -1929. DR 
‘+ Present :—Sir Louis Stuart, Kr.. Ohief . 
t+ Judge, and Mr. Justice Raza. 
nF ` GANGA-— APPELLANT 


ia a n tae get 


“ae o., versus BA 7 
`- BMPBEROR—ComPLaInANT—RESPONDENT. 
‘Criminal Procedure Code (Act V-of 1898), .s. 162— 
Statements made before Police, use of, for contradicting 
defence witnesses, legality of-—Criminal trial—Murder 
ease—Condition of food in decéased’s’stomach, how far 
evidence of time of death. 
- Statement made before the Police during the course 
of an investigationand recorded in the Police diaries 
cannot be used for contradicting a defence witness, 
[p.:445, col. 1.]. are i : 
«Teo much stress should.not’be laid upon the: con- 
dition of the food in a deceased man's body when 
the question is what time has passed between his 
death and his last meal inasmuch as the process of 
digestion is sometimes very greatly delayed when the 
deceased isan Indian and the food is vegetable food. 
[p.444, col. 2.] - 
< Oriminal appeal against an order of the 
Bessions Judge, Fyzabad, dated the. 4th 
April 1929. : e 
` Messrs. Jagat Narayan, A. N. Mulla, Ram 
“Nath and.L.S. Misra, for the Appellants, 


-u GANGA'D, EMPRROR, | 


Mr. G. H. Thomas, Government Advocate, : 


for the Crown. 


-JUDGMENT.—Ganga, Jaggu, Rama 
Shankar, and Dwarka have been convicted 


“byithe learned Sessions Judge of Fyzabad.- 


-on a Charge under s. 302 of the Indian Penal 
Code; and sentenced to death subject to 
confirmation by this: Court. They appeal. 


The reference in confirmation is also before. 


us: On the 10th December, 1928 Nageshar, 
a:Brahman who resided in a-hamlet of Bhiti 
had: left his village early.in. the morning 
with his son Baijnath: to appear ina case. 
“before an Honorary Magistratein the village 
of Jajwara some eight milesaway: He and 
“his ‘son were answering a charge of house- 
trespass in order ‘to commit an offence, 
“under s. 451 of the Indian Penal Code, this 
‘charge being brought against them by the 
‘Police on a complaint of a chamar. Three 
‘of the appellants Ganga, Jaggu and Rama 
‘Shankar had given evidence in this case and 
they “were at the Oourt of the Honorary 
‘Magistrate that day for the purposes of 
‘eross-examination. Ganga, Jaggu and 
Rama Shankar went away. They went 
‘away.at 4 o’clock and at sunset, Nageshar 
and Baijnath returned fo. their village. It 
is in’. evidence that Baijnath pressed on, 
leaving his father tofollow him. It appears 
that some time that night Nageshar was 
the victim of a murderous attack with 
knives which took ‘place under a Mehwa 


` 
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tree 320 yards distant from ihis house. He 
received. severe injuries as aresult of which 
he died the following day.. | 
The case. for the prosecution is that the 
four appellants together witha man called 
Jangu, the brother of Ganga, were waiting 
for Nageshar on his way home and that 
they attacked him at about 9 o'clock in the 
night before he had. reached hia home, 
The evidencein support of thisstory is the. 
‘evidence of Baijnath who says that while in 
his own house he-was aroused by the cries 
of his father and that he came out at the 
time:and the place already stated and saw 
the attack on his father. There is further 
the evidence of a Brahman called Achebar 
who says that hearing cries he ran towards 
the spot and met certain men running away 
from the spot. Both Baijnath and Achebar 
have named the four appellants and Jangk 
as the men whom they saw. In addition 
there is what purports to bea dying.de- 
position of the deceased man Nageshar and 
a.mass of oral evidence that Nageshar from- 
the beginning named the five men in. 
question as his assailants. Thecase has. 
been tried very carefully by an experienc- 
ed Judgeand itis only due to him where 
we differ with him to explain why the evi-: 
dence which he considered reliable is not. 
considered reliable by us. The first fact 
which. struck us very forcibly but which has. 


not struck him as forcibly is this. The post- 
mortem examination of the body of 
the deceased showed that his stomach.. 


contained a pound and a half of dal and rice - 
which had hardly been digested. We have 

emphasized in-this Court that too much. 
stress should not be laid upon the condi- . 
tion of the food in a deceased man’s body 


when the question is what time has passed 


between his death and his last meal, -The 


reason why we do not usually lay great 


stress on ‘such evidence is that the most 


recent medical researches have shown that 


sometimes the process of digestionis very 
greatly. delayed when the deceased is an 
Indian and the food is vegetable food. But 
here we consider that we are on firm ground 
in drawing certain. inferences from the fact, 
that this food had hardly been digested at 
all. We know for certain that the deceased 
man had left his own village to go to Jaj- 
wara which is eight miles away very early 
that morning. . It is most unlikely that very 
early that morning he would have eaten a 


-pound and ahalf-of cooked rice and dal, 
While he and his son were at. Jajwara they | 


> 


would’ verly likely, have’ eaten ` some- 
thing but,’ being’ Brahmans, if” that 


-~ E, A, Fe 
Wa wa || 
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something had been cooked food, . they. 
would have had tocook it themselves and 
it was most unlikely that they. would cook 
dal and rice by the way side, There is no 
evidence. that they. took any vessel for the 
purpose, . Thus the condition. of this food in 
his stomach would appear to us to indicate 
-clearly that he was murdered after he had 
returned to his village, and after he had 
partaken of a meal. In-other words he was 
mot murdered at9 P. m. but probably about: 
1l p.m. and this ‘one fact appears to us 
. sufficient to discredit the evidence of Baij- 
nath, Achebar, and the others. There is 
thus left alone. the. fact that the deceased’ 
man mentioned the names of the four ap- 
pellants and the name of J anga as his 
assailants. Now we have it in the first 
.place that it was a moonless night. It was 
the night before anew moon. There may 
have.been some lightfrom stars but there 
-was no other light.. The deceased met his: 
death under a tree. It is not impossible’ 
that in these circumstances he could have 
recognised his assailants, but theré must be. 
a distinct. doubt as to whether he could. 
have done so and this doubt is strengthen- 
ed by. the following. circumstances. In the 
first place he mentions the name of J anga. 
Janga is Ganga’s brotherand ibisih evi- 
dence that Janga had been ` absconding: 
from the village for the last year. It is true: 
he might have returned that. night but the, 
inclusion of Janga’s name throws a further, 
element of doubt. into the case. We next’ 
come to the. form of the First Report and the. 
dying deposition taken. The deceased had. 
been very severely cut about the throat. ` It“ 
was possible for him to speak but it would 


have been very difficult for him to make .a © 


long statement and to make a detailed state-- 
ment. There is no reason why he should 
not have-been able to give the names. of the’ 
persons whom: is believed to be his assail-” 
ants, but we are unable to believe that’ 
either the First Report or the dying deposi- . 
tion were the deceased's unaided efforts. - 
They appear to us to. „bear every sign of.’ 


being recorded as answersto leading ques; ' 


tions, Those leading questions must. 
have been supplied by Baijnath. There 
is.. no -reason to suppose . that the. de- 
ceased man did not give the names of the. 
four appellants as four-of those his assail- 


ants, but the anxiety: to supply details does- 
not: assist towards an acceptance of “the. 
We thus have 


correctness of his statement. 
it that the only-case against the appellants 


consists of the fact that the deceased ‘man | 
gtated that theyand Janga were themen who,“ 
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had attacked him, very, attempt has been. 
made to. improve upon ‘this story ‘by. the, 
addition -of details -which are‘not genuine’ 
details. The night was a moonless. night. 
The star light may or may not have applied, 
sufficient means.of recognition. The family 


-óf the deceased have deliberately chosen to 


put the attack backsome two hours before 
it actually . occurred and ‘the evidence ` of 
identification given by Baijnath and’ 
Achebar does not convince us. In these 
circumstances it is impossible to ‘uphold: 
the.convictions. 

Before we leave thiscase we have to note 
‘one point.. The learned Sessions Judge 
permitted statements made before the; 
Police and recorded in the diaries tobe’ 
brought on the record for the purpose of 
contradicting the witnesses for the defence., 
He was not right in adopting this course. 
Section 162 of the Code of Criminal: Pro- 
cedure as amended is clear on the point. 
No oral statement made by any person to-a: 
Police Officer ‘in the course of an investiga- 
tion under this Chapter and no record of- 
any such oral statement can be-used ' for 
any purpose in a Court of Law in-respect-of: 
an offence‘under investigation at the time 
when such statement was made, except for 
the purpose of contradicting a prosecution 
witness. It can only “be used ‘for that 
purpose under special conditions. Such -a_ 
statement cannot be used for the purpose of 


contradicting a defence ‘witness, 


‘As a result the appeals ‘succeed, the con** 
victions are set aside and ‘Ganga, Jaggu, 
Rama Shankar and Dwarka will be.set oa 
liberty. | 

a Conviesions'set aside, `! 


““OUDH CHIEF -CouRT: 
< Exgoorroy or DEOREE APPEAL ‘No; 39- 
; oF 1929. i rar 
Oetober 23, 1929, re ony 
Present: —Mr. Justice 'Bisheshwar Natti; Ë 
DRIGBIJAI ‘SINGH AND ANOTHER, 
J DDGMENT-DEBTOR AND OssHcror— 
Live am SNe ac? Bal aa es 


BHAGWAN DARBE DhogEr- HoOLDER— 
RESPONDENT. i vü- 
“Civil Procedure Code (Act V, of-1908); ss." 11, 48, “og 


_XXI, rr. 11 tol, 17—Oudh Civil Rules, r. 178°Appli-’ 


cation for-execution not. “accompanied” by process-fee, 
whether defective—Erroneous: ; return of application... 
effect, .of Res ject Eee Broccedinge 


7 "446 
Decision -on question of Limitation, whether operates 
-as res judicata, ~ i 
_ An‘application for execution of a deeree cannot be 
held to be defective merely because it is not 
accompanied by the process-fee. [p. 447,-col. 1.] 
-< The proper course to be adopted bythe Court 
ip such a caseis to order the decree-holder to file the 
‘requisite process-fee within reasonable time and 
not to return the :application by reason of its 
not being accompanied with the process-fee and an 
erroneous order directing’ its return cannot in- 
validate its presentation. |p. 446, col. 2; p. 447, col.1.] 
< If an application for execution is returned to the 
decree-holder to allow. him to remedy any defects 
in. the application, the amendment takes effect 
retrospectively and dates: back to the date when 
‘the ‘application was first peata: [p. 446, cól. 2.] 

Where it is once deeided in execution proceedings 
“that an application for execution isnot ` barred by 
“limitation, it is mot open to the judgment-debtor 
to contend in a subsequent application that, the 
prévious application was barred by limitation. [p 
447 col; Lj . o ar 
_. Appeal against an order of the Subordi- 
nate Judge Mohanlalganj, Lucknow, dated 
the 9th April, 1929, affirming that of. the 
Munsif, North Lucknow, dated the 19th 
‘January, 1929... | 

Mr: Bhawani Shankar, for the Appel- 
Mr. Hyder Husein, for the Respondent. 


JUDGMENT.—This is an appeal by 
the judgment-debtors. ; 
’ 'The`relevant facts are that onthe 7th of 
November, 1913, the decree-holder respond- 
ent obtained a preliminary decree for sale 
against the judgment-debtors. appellants. 
This decree-was made final on the 21st of 
August, 1915." Various ; applications for 
execution were made during the years 1917, 
1919,-and 1921 but they are not material for 
the purposes of this'appeal. On the 31st of 
May, 1924, the decree-holder made his fourth 
application for execution and on the 23rd 
of March, 1925, the judgment-debtors made 
an objection on the ground that the applica- 
tion in question was barred by limitation. 
This objection. was. overruled. Another 
application was made: in 1926 but it, was 
also consigned: ‘to records. * Ultimately, the 
‘sixth application which has, given rise to 
the present appeal was made on the 22nd 
of August, 1927. It was returned because 
the process-fees did not accompany it. It 
was filed again the next day, namely, on the 
23rd of August, 1927. 

The judgment-debtors objected on two 
_ grounds: (1) thatthe application was barred 
by the:twelve years’ rule under s. 48 of the 
Civil Procedure, Code. and (2) that. the 
present. application was. not maintainable 


y réason of the 4th application for execution: . 


b = : 
gated the “31st of‘ May, 1924, having been 
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“barred by ‘time. These objections have 
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been overruled by the Courts below. ,The 


‘same Objections have been pressed before 


mein support of this appeal. The period 
of twelve years from the date of the final 
decree expired on the 21st of August, 1927, 
Admittedly the 2lst of August 1927 
Was a public holiday. Therefore the applica- 
tion presented on the 22nd of August, 


‘1927; wae under the provisions of s. 4 of the 


Indian Limitation Act (IK of 1908) 
within time. Order XXI, rr. 11 tol4 lay 


‘down the requirements for a valid applica- - 


tion for execution. Order XXI, r. 17, sub-r, 
(1), as amended by the Oudh Ohief Court, 


‘provides that if any of those requirements 


“have not been complied with, the Court 
may allow the defect to be remedied then 


‘and there or may fixatime within which it 


may be remedied and in case the decree- 

holder fails to remedy the defects within 

such time, the Court may reject the applica- 
on.” 

"“Sub-rule (2) of this rule provides that 
where an application is amended under the 
provisions of sub-r. (1) it shall be deemed 
to have been an application in accordance 
‘with law and presented on the date when it 
was first presented.” 

Thus it will appear that if an application 


for execution is returned to the decree- 


holder to allow him to remedy any defects 
in the application, then in such a case the 
‘amendment takes effect retrospectively and 
dates back to the date when the application 
was first presented. I amnot aware of any 
rule of law contained in the Civil Procedure 
Code or any of the rules framed by the 
Oudh Chief Court, and I have not been 
referred to any such rule by the learned. 
Counsel for the appellants, which might 
make it obligatory for the decree-holder to 
file the process-fee with his application for, 
execution. All that I find in the Oudh Oivil 
Rules is that r. 178 provides that ‘the 
execution application may, if the decree 
holder so desires, be accompanied by all the 
fees payable for the several steps in execu- 
tion at different stages of the execution 
proceedings.” : 

I am ‘therefore, of opinion that the 
application for execution as it was presented 


on the 22nd of August, 1927, was not in any 


way defective and the order passed by the 
learned Munsif directing the return of thé 
application was a mistaken order. The prop- 
er course for the learned Munsifto adopt: 
was to order the decree-holder to file the 
réquisite process-fee within reasonable time 
and not to have returned the application by. 
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teason of -itsnot being -accompanied with OUDH CHIEF COURT. 
the process-feé. As” it is the decree-holder Suconp-Rent Appust No. 45 os 1929, 
complied with the order passed by. the October 22,1929. - 
earned Munsif and filed theapplication with Present :—Mr. Justice Bisheshwar Nath. 
: the necessary process-feelat theearliest possi- . OHHATTARPAL SINGH— 
ble opportunity, namely, on the day follow- DEFENDANT—APPELLANT 
: ing the Munsif’s order. The question, there- l - versus 
_ fore, arises whether under the circumstances Babu BHADESHWAR PRASAD SINGH— 
the decree-holder is tosuffer for the mistake - PLAINTIFF AND ANOTHER—DEFEND&NT— 
of the Court and whether he is, by reason of ' RESPONDENTS. ` 


“the pracess-fee not having been affixed to , Qudh Rent Act (XXIT of 1880), ss. 108, 127— 
Joint suit for rent and ejectment against trespasser, 


the application at the time-when it was pre: maintainability of—Lease by thekadar—Position of: 
_ sented, to be. placed in a worse position than lessee after expiry of theka. ` 


“he would have been in case the application Where a Court passes 2 decree for arrears of 
had been defective in‘the matter of any of rent, under s. 127 of the Oudh Rent Act read 
; with cl. (2) of s. 108 of.the said Act, it is open 


' thë particulars laid down in rr. 11 to 14 of cee > 
A pii 9 es to the Court on the application of the plaintiff, t 
O. XXI, of the Code of :,Oivil Procedure. I also pass a decree for ejectment. of the defendant 
think the answer is obvious. It is a,well- from the land. The landlord is not bound to 
‘-yecognized principle that “an act of the 8 i phe ae rent and ejectment ‘under 
sas n» ; B. and s. respectively. ' 
Pus shall prejudice no man. d Tuber u A lease executed by a thekadar is only, effective 
application as it was presented on the od during the period of the theka and as soon aa 
of August, 1927, not being defective inany the thekadar is ejected on the-expiry of the theka His 
way its presentation to the Court on: the ee ee a trespasser. : 
22nd of August must be considered to be a Peet . Kumari Devi v. Tirbhuwan -Dat (1), 
valid presentation, The erroneous order of Where a valid award partitioning a grove -has 
the Court directing its return cannot been made, even though it - has’ not been made a 
invalidate this presentation which was valid ‘ule of the Court, @ suit for partition of the.grove 


. in all respects, Iam, therefore, in agree- act be maintained. aing 
pects. Iam fore, in agree Second appeal against a decree of the 


ment with the Courts below thatthe applica- ms. : $ : 
tion must be deemed to have been sn ae dge, Rai- Bareli, dated the 29th 
“application in accordance with law and Me. E N. Tandon, for the Agpellant i 


presented on the 22nd of August, 1927, which i ai 
is the date of first presentation. It follows ~ Mr. Ghulam Hasan, for. the Respondent. | 


that the application was not barred bythe JSJUDGMENT.—This is an appeal by 
12 years’ rule, and thé objection based on, a defendant against the decision dated 
-that ground must be overruled. ~ À the 29th of June, 1929, passed by the 
As regards the second objection it would, District Judge of Rae Bareli affirming the 
be sufficient to say that the judgment- decision, dated the 26th of April, 1928, 
debtors on the 23rd of March, 1925, raised passed by. an Assistant. Collector of the 
an objection on the ground of limitation Partabgarh District, | - - 4 

against the: application for execution The appeal arises out of a'suit for arrears 
dated the 31st of May, 1924, There ofrentand .ejectment under s. 127 of the 
was an-adjudication by the Court in respect’ Oudh Rent Act, The plaintiff who is admit- 
‘of the objection and it was held that the: tedly the proprietor of the land in suit 
objection was without force. There wasno came into Court or the allegation that the 
appeal against this orderand it became final defendant was in possession of the land in 
between the parties, The question having. suit without any title and without his 
once been raised and decided between the consent and that he had ‘been recorded by 
parties, the present objection is. barred by. the patwart asa bila tasfiya tenant, He, 

the principle of res judicata. ` therefore, “claimed” arrears -òf rent for the., 

: The appeal is, therefore, without force period of his possession and also an order for: , 

and must fail. Itis accordingly dismissed ejectment.. „The defence was that the “land? 

with costs, =. : > - ~ in suit was in the possession’ of a thekadar - 

es - Appeal dismissed, , ‘Rampal Singh who had given a lease to ; 

ee . + , Musamniat. Bhagwani daughter of the. 

SE > : -> © defendant and that the defendant was in., 

os g ` possessio”. on-behalf of the said Musammat | 

ANG i Bhagwani., Both the lower Courts have 4 

held that the alleged lease given to Musam::: 
. mat Bhagwani:was a -bogus:one-and that in 
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any case:a lease. like the one set up by the Singh 1), Mohammad Hadi ¥. Mohammad Taki (2) and: - 


defendant could not bind the landlord after _‘Stubratt v. Hafizan (3), referred to. | 


“Second appeal against: a decree of the 


expiry of the theka. .. . $ } j F : ees 
“ The first, argument urged ‘in support-of Sub Judge, - Partabgarb, dated the - 23rd 
the appeal: is. that. a ‘decree for arrears Ki Ee ake Krishna foe ihe: Appellant = 

t sige . t a KA” e fos = CD B y 
rent and for ejectment could not be passe ‘Mr HD. Chan da, for the Respondents; 


in one and the same suit. It is contended ; Sea betas 
that a suit for arrears ofrent. lies.under g. | JUDGMENT.—This is a- plaintiiis’ 
second appeal arising. out of-a, suitfor~ 


108, cl. (2), whereas a suit, for ejectment nd. aoe 
falis te a, 108, el! (4) of tho’ Oudh Partition... The defendants met the plaint- 
Rent Act; andit is, therefore, argued that iffe. suit. for -partition by producing an . 
separate suite must be instituted for arréars. award dated the 4th of November, 1927, - 
of rent as well-as ejectment. . This contèn- under which. the groves. had already been 
tion entirely ignores the ' provisions of: partitioned and praying that a decree might 
127 of the Oudh Rent Act which- expressly be passed.in'the terms‘of the award. The 
provides that when a Court passes a. decree, Courts below dismissed the suit in totoon | 
for arrears of rent, under.sub-s. (1) of 8.. 127. the: ground that the plaintiff had no right 
read with cl. (2). of s. 108, it isopen-to the to suefor-partition when the matter had 
Gourt, on the application ‘of the plaintiff, already. beén decided by :a valid award. 
to also pass a-decree for éjectment of the: In appeal. the question is. raised ‘whether 
defendant'from the land. I must, therefore, such an award can operate ‘as a bar to a sult 
dverrule this contention,’ © .°- oo for partition when it has, never been made a 
“ The only other contention urged was that: me of the Court. It is true that Art. 178. 
the defendant-could not be ejected -bécause ° ‘the Indian. Limitation. Act prescribes.a 
of the lease executed by the thekadar. period of six months for having an arbitra- 
Rampal Singh: in favour oi “Musamiiat “018 award made a rule of the Court, butsthe . 
Bhagwati, ‘This is concluded bythe: 'deci-, authorities, as far as- they have been shown: 
aam af Ba 4 “to me, are unanimous in. agreeing that an- 
arbitrator's award.dces-not become invalid: `. 


sion of a Benchof this Court in Krishne. 
Kumari Devi v. Tirbhuwan Dat d). Ofte l l 
` The appeal,. therefore, fails and is dis- merely because it has not been made a rule: 
missed with costs. meee "of Court.” I need‘only refer to three deci, : 
Roe me ` Appeal dismissed. ` sions of . the Court of the, Judicial, Commis-. 
(1) 114 Cas, 305; 12.R. D. 580; 5 O: W. N.905;:A, 1. -gioner of" Oudh reported’ as Thakur Sheo 
R.1929 Oudh 12; Ind: Rul. (1929) Oudh 129, $ Narain Singh v.: Thakur ‘Bishunath, Singh ` 
Tee l : Po A Fg ee TNR Mohammad Hadi v..Mohammad.Taki (2) - 
nae A $ -1 -and Shubrati:v. Hafizan (8). 5 ote 
a ee ak vo. oat o, Tn the grounds ‘of appeal. the, appellant 
l e 3 a tree ~ o.l CE hasasked theat in any case the suit should : 
EN BENG a A a, ot have -been dismissed- but. should have -` 
3 .QUDH- CHIEF. COURT. “> been decreed ih the terms of the- award... 
. Szconp Orvin APPHaL No; 245 oF 1929, -""": This was the. defendant's’ own. prayer and’. ` 
ron -"*""'. Counsel, for the defendants agrees that such. 





t 3 1 


‘October 16,1929. °°. I | 
‘+ * | Dergent:—Mi. Justice Pullan: an amendment should- be. madè in the « 
.” Dhakur DIN SINGH AND oTHERB= `- decree. I, therefore, allow the appeal to: 

O i. PLAINTIFF8S—ÅPPELDANTS © * this extent that a decree should be passed `. 
= ‘persus. Ji z. in the terms of.the arbitrators’ award dated . 


ei 


Gou 


Pi 
Lage 


O 


->> ° versus ae > ng 

BHAGWANDIN SINGH." 7 the 4th. November, 1927. As this was no.: 
i anp ormmes-—Divanpayts— “part of the plaintifis prayer- in the, Courts .. 
-orel > REBPONDENTS, © 4t 0 t 7 “below. and: has merely - been. adopted from’ 


Arbitration~Athard relating to partition not’ made” the defendants’ in this Court I cannot allow. . 
ruleiof Court, wher Be) to wee oa ig the plaintiffe’ costs in any of the Courts, but... 
or partition—Plea of award—Sutt not:liable to be . in-thi . : 5 WESE 
Tar BN Deeree'to be passed in termsof award. . S. in this Court. I direct “that the parties shall ` 
The existence ofa valid award partitioning a grove“ pay their own costs... . a T aa e oe 
is a bar to'a suit for partition’ of the grove, ‘even A. $ i Appeal allowed, «fs 
though the award has not . been” made.arule ofthe“i (1) 70. 0-369. -- -- .-+ ‘ 5 ae 
Court. Butin a suit for partition of a grove ifthe. 9) 32 Ind. Gas. 465; 180. O. 282. 
defendant sets up such an ‘award, the: suit. (3) 42 Ind. Cas, 116; 4 O.L, J. 487, 
should’ not be entirely dismissed buta decreeshould: ` -5 | 7 
be passed’in terms ofthe’ award, - `” E a 
“An award does not become: invalid. merely -because =" 
jt has not-been madea rule of the-.Court. | |: ae cae ; 
Thakur Sheo Narain Singh v. Thakur Biahunath à, Mare g 
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NAGPUR. JUDICIAL COMMIS- 
`  SIONER’S COURT.. 
OrIMINa L Revision No, 236-B oF. 1929, 
March 11, 1930. 
Present: —Mr. J ackson, A.J. 0; 
` PRATAP SINGH—Appiicant 


versus . 


EMPEROR—Non-APPLIOANT. | ` ‘ 
Criminal Procedure Code (Act V of 1898), s. 489 — 
Revision—High „Court, power of, to interfere with 
findings of faet—~Hvidence Act (I of. 1872), s,165— - 
Power .of Magistrate to question “witnesses, - 

The High Court in Oriminal Revision is not preclud- 
ed from interfering with questions a fact, though it 
will not ordinarily do so. ‘[p: 449, col, 1.] 

‘Under s, 165 of the Evidence Act a Magistrate is- 
entitled to put toa witness on westion! at any< 
time and inany form. [p..450, col. 1. 

-ORDER.—Thia order will cover: r: also + 
Criminal Revisions Nos. 237-B: and 238-B; 
of 1929. The three applicants, Pratap. 
Singh, Ghansham Singh and -Pundlik,: 
have been convicted of an offence punish- 
able under s. 353 of the Indian Penal-Oode 
and sentenced each to four months’ rigorous - 
imprisonment and'a fine of Rs, 50. 


. The facts found by the lower: Courts are’ 
that on 25th February, 1929, Pratap‘ Singh 
entered the place where the complainant; 
Sampat, carried out his duties as postmās- 

ter of the village Yaoda and after making 
: some complaint about .the non-delivery of 
letters and of a packet assaulted Sampat, 

whereupon the other applicants for revision 
rushed in and joined. in the assault. 

Sampat was finaily rescued and one of 
the applicants. Ghansham Singh as he went 
away took with. him’ notes,and cash to.the 
value, of :Rs,.38-6-0 belonging to the post 
office. The woman named Gaji was alleged 
by. the, complainant to have. joined’, the 
assault ‘but she has. not been. challaned 
nor. has there been any. chalan against. 
Ghansham Singh in respect of his action: 
in taking the. money.. 


I need not.deal with certain legal: : points: 
raised, . in. view of the opinion I have: 
formed of the facts, A Oourt of :Revision: 
is-reluctant.to interfere: with questions of: 
fact, but it is not.precluded. from doing 
Bo; and in the present case I consider that 
the judgments.of both the lower Courts 
show that neither of them appreciated: the 
difficulties. in. accepting the prosecution 
evidence .as -proving. all the. facts alleged. 
Neither.Court:.has -examined .this evidence: 
in any detail; the trial Oourt disposed of 
the-evidence of assault :in. one sentence in: 
which it mentions three witnesses: as.depos- 


a9 f 


PRATAP SINGR.V;. EMPEROR, 
. ing that they actually saw the. Postmaster,,, 


: main. details. of the assault. 


$ 
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Sampat, being beaten by. the three aecused-: 


Š in the post office while he was discharging; 
` his duties; and the Appellate Oourt merely” 


remarks that the witnesses agree on the~ 


F 


The first report given by Sampati ie that 
after Pratap Singh made his complaint ` 


: Ghansham Singh, Pundlik and Gaji came” 
‘in, both Pratap Singh “and Pundlik then -+ 


began to kick and strike him, while Gaji- 
tore the account: books: and Ghansham ' 
Singh took away the notes and cash, the- 
trouble ending on the interference of three”, 4 
persons; Narayan Sambhaji, Sittappa and 
Kutubuddin,. the last of whom isa post’. 
office runner and- has been examined as” 
P. W. No. 2. The othertwo have not been 
examined, but in:their place two other: 
alleged eye-witnesses, Kanhu Teli (P. W.- 
No.3) and Ohandrabhan (P. W:'No. 4), have 
been examined. 
- ås, P. W. No. 1,.Sampat Has deposed 
that Pratap Singh had. caught him by 
hand and thrown him down before Ghan- 
sham Singh and Pundlik and Gaji came 
in, that all: four began to kick and strike 
him with their fists, that Kutubuddin, 
Sittappa and Narayan. Sambhaji in turn 
interfered and that Narayan: received a 
blow on the head. with a stick from 
Ghansham. Singh that was intended for 
Sampat, that after.this the four áceueed ` 
went away, Ghansham Singh taking the 
notes.and cash, that Gaji, besides tearing. 
four pages. of an. account book, tore the. 
complainant’s. kurta, It appears further 
from his deposition that at first’ only 
Kutubuddin was present in the post’ 
office, - but Sittappa then .came-and. finally’ 
Narayan, . who came when. Kutubuddin. 
and Sittappa were. alone present. It was 
not till towards the end.of his. crobs-examin- 
ation: that he remembered . that it was 
Kahnu. Teli, (P. W. Nó.. 3) who’ finally 
rescued him from his assailants. Kutubud- 
din’s evidence agrees.with that- of Sampat 
up: to a. point, but he” does not mention 
Gaji as having’ done anything,- and in his 
first cross-examination he said that Pundlik 
did not beat. Sampat ab all. In his cross- 
examination after the charge he was 
questioned on this point by the Magistrate 
and- he then. explained that Pundlik had 
heid Sampat’s hands to facilitate his 
beating by:the other accused: but did not 
actually strike any- blows himself. Objec- 
Hon has, been. : taken ; paku in the lower 
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“Court ‘sid’ Velore mê to the gue6tion put ` 
by the Magistrate; ` but under 6. 165 o 

' the Evidence Act he was entitled to put 
any qiéstion at any time and in any form 
and no Objection could be taken. The 
questions indeed were necessary as tbey 
have elicited a statement which shows 


that Kutubuddin’s first cross- examination . 
was not altogether inconsistent with his, 


examination-in-chief. The important point. 
for present purposes, however, 
deposition of Kutubuddin is that he states 

that the blow that fell on Narayan’s head A 
ended the assault, thus agreeing with the 

story , of Sampat, as it appears in his- 
examination-in-chief. The importance of - 
this is that Kanhu (P. W. No. 3), introduced ` 
by Sampat as his rescuer towards the end 
of his cross-examination, says that when he 
.came to the post office, "Narayan was sitt- 
ing on the ground with his hand to his | 
eye covering a wound from which blood” 
‘was issuing. This means that he came, 

according to Kutubuddin:: after the- attack 
was over and that he cannot have seen 
Pratap Singh, Ghansham ‘Singh and Gaji- 
beating Sampat: The fourth witness," 
Chandrabhan; represents himself as having: 
arrived ‘before: Narayan Sambhaji, but- 
that is contrary to the evidence of Sampat: 
and Chandrabhan ‘is not mentioned at all- 

“by Kutubuddin.- As I have already stated 

neither Kanhu nor Chandrabhan has been 
mentioned in the first report and as. Kanhu- 
was not examined by. the Police till 8 days 
after the occurrence, it seems tome impossi-. 
‘ble to believe that he really was present 
and rescued - Sampat - from his pagak 
ants. i 


“Tt is a defect in: the sisina not to 
have examined Narayan Sambhaji and 
Sittappa: It is true that there are two 
parties in the village, that Narayan 
Sambhaji and Sampat- belong to the party 
of Laxmanrao Patel and that all three had. 
been prosecuted by one of the present 
applicants, Pandlik, for an offence punish- 


able under s. “395 of the: Indian Penal’ 


Code. Sittappa is Narayan’s servant and 
because'oi the facts mentioned it is prob- 
able that their: evidence. would have-been 
largely: discounted; * but when Narayan 
received a ‘wound in trying to- rescue 
Sampat, it was essential that heat least 
should be examined and that the fact 
of the wound should be established. The 
inflicting of: the wound was not-a part of 
the offence’ of which applicants have beer 
convicted but it was an important corro- 
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; boratory fact of the prosecution 


in the- 
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case, 
Narayan does not evén seem to have been 
sent for medical examination and he has - 
taken no action against the person who 
injured him. The failure to- examine 
him seems ‘to-me to tell strongly against 
the prosecution. 

It is admitted by Pratap Singh that 
there was. an altercation between him on 
one side and Sampat and Narayan. on the 
other which ended in a scuffle, the other 
two, however, being, according to him, 
the aggressors. It is urged on behalf of 
the applicants that this isthe sole basis 
of the serious. charge made by Sampat; 
and -the factions existing.. in the 
village render - it’: not-- improbable 
that a slight affair has been exaggerated. 


. Sampat is not supported by reliable evi-* 
. dence; Kutubuddin is subordinate to him, . 


Kanhu I. distrust for the reasons already . 
given and Chandrabhan was employed 
by Laxmanrao and is probably under his 

influence. Moreover, the case, as stated 
by Sampat in his first report, has been 
subsequently added to in important par- 

ticulars; in the first report only Pratap . 
Singh and Pundlik are mentioned as having 

actually beaten Sampat. It is not stated 
that Ghansham Singh had a stick or that: 
he struck a blow with it which hit Narayan 

and it is not stated that Gaji joined in the 
dssault and tore Sampats kurta. I am certain- 

Ty not satisfied that all took place as Sampat 
alleges in his deposition. That there was’ 
quarrel between him and Pratap ‘Singh 
is clear from the latter’s examination, but 
having regard to the unreliability of the: 
évidence, I cannot hold that the other 
applicants were involved. I agree with the’ 
lower Courts that the evidence to Prove, 

Pratap Singh's account of what occurred’ 
is unreliable and seeing that, as the 
medical evidence: shows. Sampat received 
injuries itcan be fairly assumed, I think, 

that Pratap Singh was the aggressor. i 
cannot, however, the eviderice being such 
as it is, hold that Pratap. Singh -assaulted. 
Sampat in such circumstances as would 
meke it an attack on a public servant in. 
the discharge of his duties; I think it, 
quite probable that the facta, which go 
to show that it was such an attack, have. 
been introduced to magnify the offence. 

- My. conclusion is that the convictions and 
sentences of Ghansham Singh and Pundlik 
cannot be upheld and they -will be set 
aside. Their fines, if paid, will be refunded: ` 
As regards . Pratap Singh, I. alter his con- 
viction into one of an offence punishable 
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under s, 323, Indian Penal Code, and set - 
aside the sentence of imprisonment, re-. 
taining the sentence of fine. The order of. 
compensation to the post office could not. 
legally be passedin the present case and- 
it is cancelled, 


G. R, D, ‘Order accordingly. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. . 
SEOonD OIvin APPEAL No. 94-B or 1929.. 
February 4, 1930, 

Present :— Mr. Jackson, A. J. O. 
GANPAT—DeFunpant—APPELLANT 
versus 
RAJA LAXMANRAO—PsartntTIFF— 
RESPONDENT. 

‘Berar Land Revenue Code, 1896, ss. 4 (17), 

88, 91, 221, 228—“‘Alienated,” scope of—Grant in soil 
whether necessary to make village alienated—Survey 
Settlement, effect of, on right of holders of land 
Survey and Survey Settlement, distinction between 
—S. 221, whether has retrospective effect—Statutes, 
interpretation of—Retrospective effect. 

The words “transferred in so far as the rights of 
Government to payment of the rent or land revenue 
are concerned” in the definition or the word “alienat- 
ed” in s. 4 (17) of the Berar Land Revenue Code" pres- 
cribe a certain minimum and where that minimum 
is satisfied, the definition is also satisfied, notwith-' 
standing that the transfer may cover certain other 
interests, over and above those contained in the 
minimum requirement. A grant in the soil isat any 
rate not necessary to make a village ‘alienated.’ [p._ 
452, col. L] i 

On the introduction of a Survey Settlement into 
an alienated village the holders of land are placed 
in the same position as if they were occupants in an 
alienated village. [p.452, col. 2.] i 
. Dadoo v. Dinkar Vishnu (4) and Dhondo Vasudev 
V. Secretary of State for India (5),followed, 

Pandu v. Ramchandra Ganesh (3), not followed. 

A Survey doesnot necessarily mean the introduc- 
tion of a Survey Settlement. It may be made under. 
8. BB (3) of the Berar Land Revenue Code for the 
purpose of determining and registering the proper 
full assessment on the land inthe village, though that 
assessment is not to be levied. In such a case, s. 223 
of the Code applies and entitles-an inferior holder. 
or tenant, who has personally or through his pre- 
decessor-in-title held land in the villagefrom a period 
anterior tothe alienation, to pay no more than the 
Proper assessment, other inferior holders or tenants 
being left to make their own arrangements with the 
holder of the villages. Lf, however, the survey is fol- 
lowed by the introduction of a Survey Settlement 
under s. 91, 8.223 will no longer apply, but s. 221 will, 
and allholders of landin the village will acquire the 
same rights as occupants inan unalienated village. 
[p. 452, col. 2; p. 453, col, 1.] G 

Section 221 of the Berar Land Revenue Code of 1896 


has no retrospective effect and the rights of the holder: ( 


of a land to which he was entitled under Berar 
Settlement Rules, 1865, have not been enlarged by the 
ja a of s, 221 in the Code ‘of 1896. . [p. 453, col, 
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‘An enactment which does nob introduces more. 
change of procedure but alters the rights of subjects ` 
must be interpreted as being prospective unless it con- 
tains words „that clearly make . it retrospective- 
[idid.] s 

. Appeal against a decree of the Ad-. 


. ditional District Judge, Buldana, dated the 
- 80th January, 1929, in Civil Appeal No. 65. 


of 1928, 
. Bir Hari Singh Gour, Messrs. V, Bose and 
P. N. Rudra, for the Appellant. E E 
Mr. Y. M. Kale, for the Respondent. - 


JUDGMENT.—This appeal arises from. 


` a guit by a jaghirdar to eject a tenant from a ` 


field in the jaghir village of Kingaon Jatu.. 


’ under s. 79 of the Berar Land Revenue” 
` Code, 1896. A decree has been passed by ` 


the trial Court and the defendant's appeal 
to the District Court has been dismissed. ` 
He now prefers this second appeal and the 
main contention is that by reason of the 
Survey Settlement of 1868, which the plaint- 
iff admits, under s. 221 of the Berar Land’ 
Revenue Code the holders of all lands in 
the village have obtained the same rights ; 
and are affected by the same responsibil- 
ities in respect of the lands in their occupa- 
tion as occupants in unalienated villages 


. have or are affected by, and that he is not 


liable to ejectment as an annual tenant. 
Before coming tothe main contention I 

propose to deal with another that has been 
raised on behalf of the defendant, namely, 
that the village isnot an alienated village - 
because the plaintiff holds itas a jaghir- 
dar. I have been referred to. two Privy 
Council decisions in Raghojirao Saheb v. 
Lakshmanrao Saheb (1) and Ram Narayan 


` Singh v. Ram Saran Lal (2), in support of 


this contention ; but I find nothing in those 
rulings that does support it. In the former 
it was said the term ‘jaghir’ implied no grant. 
in the soil, but a personal grant only of the 
revenue to the grantee; but I donot think 
that it necessarily follows that there was no 
grant in the soil in the present case. The: 
jaghir was given for personal maintenance | 
and the grant was confirmed by the British. 
Government under Inam Rule V a perusal of 
which will lead to the conclusion that there 
was a grant in the soil, Even if there were 
not, village would still be ‘alienated,’ as that 
expression is defined in g. 4 (17) of the. 


(1) 16 Ind. Cas, 239; 36 B.639; 16 O. W. N. 1058; 
23 M. L. J. 383; 12 M. L. T. 472; (1912) M. W. N. 1140: 
14 Bom. L. R. 1226; 17 O. L. J. 17;39I. A. 202 - 
POL Ind. Cas. 1; 46 0.683; 29 C. L. J. 332: 36 M, 
L. J. 344: 17A; L.J. 398; 21 Bom. .L.-R.597; 23 0. 
W. N.866; (1919) M, W. N. 518; 26 M, L. -T,-207; 48 A, 
A 88(P.’0.). 


pe peer aes 


corresponds. 
Code) did not 
grant -of the 


Vishnu (4), 
to the learned Judge who decided “Pandu v. 


words‘ transferréd in so far -as the rights of. 
Government to payment of theréent or land 
revenué ‘are céncernéd” in the definition 
of “alienated” prescribe a certain minimum 
requirément, and where that minimum re- 
quirement is satisfiéd, the definition also 
is satisfied, notwithstanding that the trans- 
fer may cover certain. other interests over and 
above those coniaitied in the minimum re- 
quirement. At least, it is clear thata grant 
in the soil is not necessary to make a village: 
“alienated” ~~ 4 aro 
The village being an slienated village, the 
effect under s. 221 -of the so‘ealled Survey 
Settlement: of 1868 has to be considered. 
That section provides that, when'a Survey 
Settlement has been introduced and the 
provisions of s;-220 or of any law, rule or 
order for the timé “being in force, into. an. 
alienated village, the holders of all lands, to 
which:such settlement extends, shall have 
the same rights and be affected by the same 
Tesponsibilities in ‘respect of the lands in 
their occupation as occupants in unalisnat-” 
ed village ‘have or “are: ‘affected ‘by, under 
the provisions: of the Code: - Section 220 
(2). provides that the provisions of the Oode 
relating tó Survey-Settlements shall not be’ 
applied to any alienated village except for 
the purpose of determining and registering 
the proper full assessment on all lands in-- 
cluded therein, as provided in s. 88 (3); Sub- 
s: (2), however, makes those provisions ap- 
plicable to’ cértain alienated or partly 
alienated villages’ and sub-s.. (3) enables 
them to be extended to any alienated village 
on an application ih writing being made by 
the holder of the village. The lower Appel- 
late Court, finding that the Village in -ques- 
tion is not one of any kind specified in sub- 
8.'2't0-8. 220 and that there is “nothing to 
phow that a Survey Settlement was intro- 
dièéd on'théapplicdtion of the holder “aks. 


Hna 


(9). 48 Ind. Oaa. 738; 49 B. 112; 20 Bom. L, R.16. - 
t (8 67 Indian 745;43-B: 17; 20 Bota LR. 887; . 
yee AE, 


‘Séttleme 


ment‘has not been introduced under that \ 
section. In appeal it is sought on behalf of 


. the plaintiff to strengthen the’ position of 


the lower Appellate Court by pointing out 
that the Berar Land Revenue Code was not ` 


in force at thé time ‘of the Survey Settlement. 


- which was made under the Berar Settle- 


ment Rules of 1865.” Section 221, however, 
does not apply only to Survey Settlements 
introduced under s. 220 but to any Survey 
Settlement introduced under the provisions 
of any law, rule or order for thé time being 
in force; and it isargued on behalf of the 
defendant that's: 221 would thus apply, even 
though the Survey Settlement. had been in- 
troduced under the Berar Settlement Rules | 
of 1966. cer sas a a ae E 
Accepting that position for the time 
being, Ido not understand the lower Appel- 
late Court. to-hold that, if 5. 221- did apply, 
the holders of ths land in the: village would. 
not; on-the introduction of the. Survey-sét-- 
tlement, acquire the -same Tights “as” occu- " 
pants in unalienated, villages, though that” 
appears to be the position taken up in argu-; 
ment on behalf of the plaintiff, Ttisa posi-, 
tion which is-quite untenable in view of the 
wording of the section :‘and the “correspond: 
ing provision in the Bombay Land Revenue . 
Code, s.. 217, has been interpreted in’ Dadoo' 
v. Dinkar Vishnu (4) ‘and Dhondo Vasudev ‘ 


V: Sécretary of State for India (5), as mean: 
ing that on ‘the ‘introduction of a Survey . 
nt.into an alienated village ‘the 
holders of'lends are placed ‘in the samé posi- | 
tion-as if they Were: occupants “in “an uns) 
alietated village. oe a 
‘Lam not impressed by the argument that . 
this interpretation makes the provisions of 
8,223 superfuous ; the two sections refer to 
differentsets‘of conditions: - Aa - thé- lower 
Appéllaté Court has pointed out, 8, survey” 
does ‘not tiecessarily mean “the introduction” . 
of a Survey Settlement... -It “may:be made - 
under s. 88, sub-a. (3). for the: purpose’ ‘of’ 
determining and ‘registering the proper full? 
agsedeniént’ onthe land’ in the’ ‘village, . 
though that assessmént is not.to be levied.’ 
In such a case s, 223 applies - and entitles: 
an ‘inferior holder- or~-tenant~ who ‘has © 
personally ‘or through | his predécéssors- | 
in-title held‘ land‘ in _ the village from 
a- period. anterior to: -the alienation to` 
pay no more than the-proper assessment, - 
other inferior’ holders or tenants being. left, 


7 > 


‘to ‘make their own arrangements with the 


SOS be. tae z a aoe a 7 ie Ee MAB ty . 
` '49)-58 Ind. Cas, 198; 44 B. 110; 22 Bom, Li R.2347, ~ 
. > i 
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holder of the village. lf, however, the 
‘survey is followed by the introduction of a 
Survey-Settlement under s. 91, s. 223 wili no 
longer apply, but s. 321 will; and all hold- 
ers of land in the village will acquire the 
same rights as occupants in unalienated 
villages. 
_. The lower Appellate Court's view is that 
in fact, no Survey Settlement has been in- 
troduced into Kingaon Jatu ; and, if that 
view is correct, it has rightly held thats. 
221 does not apply. In argument on behalf 
ofthe defendant it was treated as admitted 
that there had been such introduction. The 
pleading on behalf of tha plaintiff in the 
trial Court was that the fact of the Survey 
Settlement of 1868 was admitted but that 
settlement does not amount to conferring or 
admitting any occupancy rights on the ten- 
ants of jaghir villages. That does not. 
seem fo me to be a clear admission of. the 
introduction of a Survey-Settlement ; and 
the expression “ Survey-Settlement,” which 
isnot used inthe Berar Settlement Rules, 
1865, has probably been used: loosely and 
what really took place may have been mere- 
ly a survey for the purpose stated in s. 88 
(3) of the Code of 1896. I need not, how- 
ever, pursue the question, as there is ‘an- 
other ground on which, in my opinion, £, 
221 must be held inapplicable in the pre- 
sent case, h 
l1return here to the fact that, if there was 
a Survey Settlement, it was introduced 
under the Berar Settlement Rules, 1865. 
There was then no provision corresponding 
tos. 221 of the Code of 1896; and I consider 
that it cannot have been intended to give 
that section retrospective effect. Prior to 
the enactment of that section the intrduc- 
tion of a Survey-Settlement, or what then 
eorresponded to it, in an alienated vil- 
lage would not have altered the rights of the 
holders of land; andit seems to me out of 
the question to hold that the holders of land 
in Kingaon Jatu had their rights enlarged 
by the enactment of s. 221, twenty-eight 
years after the alleged Survey Settlement. 
It was not a mere change of procedure that 
was introduced ; theenactment altered the 
rights of the holder of the village and the 
holders of land therein on the introduction 
of Survey Settlement; and such anenactment 
must be interpreted as being prospective, 
unless it contains words that clearly make 
it retrospective, There are no such words 
in s. 221; and I. hold that the defendant 
cannot get the benefit of that section. His 
appeal consequently fails andis dismissed 
with costs, > = = - 7’ os 
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. “Second Appeal No. 95-B- of ; 1929 and 
dened Appel acta of 1929, which were 
argued with this appeal and in which - the 
“same question arises for decision, will also 
be dismissed with costs. ~- ws yey 
"G. B.D. Appeal dismissed: 


——— 


NAGPUR JUDICIAL COMMIS- 
ao SIONER’S COURT. .- 
First Oxvin APPEAL No. 76 oF 1928. -- 
l March, 6, 1930. ~~ 7 
Present: —Mr. Macnair, A. J, O. and Mr.- 
Subhedar, A. J, C.. 
NARAIN RAO 


AND OTHERS— DEFENDANTS — 
APPELLANTS 
versus i 


Seth HANUMANTRAM—PLAINTIFES 

i = HEBEONDENTS: os ener 

i —Alienation—Antecedent debt— Press 
Pasa ee necessary—Speculative ' transactions, 
whether Avyavaharika—Contract Act(IX of 1872), 8. 
80—Wagering contract — Test — Benamii. ae 
tion—Benamidar, whether can sue—Benami ars 
right to transfer—-Purchaser’s rights Transfer of 
Property Act (IV of 1882), $- 41—Practice—P. sintih, 
whether can rely on defendant's pleading or evi sr 
for relief claimed though net proved by- aga ae 
tion of decuments—Presumption of regular attesta- 


tion. oe 

ue from the father was antecedent, it is 
pert a it was neither pressing nor : even due, 
since pressure is nob a pre-requisite of aken ne 
though it is proof ofnecessity, nor. 18 the fact t iat 
the debt might have been otherwise paid pren a o- 
vant to the question of antecedence; [p. 456, col. de 

Speculative transactions though imprudent canan 
be said to be immoral or avayavaharik. [p. 456, col, 

; ol 1. : 
3 ed aa Narain Das 15), relied on. 

Whether a contract is a wagering one depends upon 
the intention of ihe parties at thetime when the _con- 
tract is entered into. The mere fact that a ig 
highlyspeculative is insuficient in itself to i er a 
yoid asa wagering eontract. To - produce. that res H 
there must be proof that: the contract was entere, 
into upon terms that performances of the contrac : 
should not be demanded. but a difference shoul 

I . 456, col. 2 ; 
wD Bank eed vy. Govindoss Chathurbhuja- 
1 (3), followed. . : KA 
kg an a person buys a property in his own ae 
but subsequently transfers it into the name of another 
person without any intention to benefit such other 
person, the transaction is “benami and the person in 
whose name the Sse SETE is called be- 
i . 457, col. 2; D. „col, 1. 
aa arenot necessarily fraudulent theugh 
all fraudulenttransiers are necessarily benami. |p. 


458, col. 1. l 
E pa can suein his own name. [p. 458, col. 


2 l 
} v.Sheo Lal Singh (6), Bhola Prasad 
Baa Pa, Ravji v. Mahadev (8) and Yad Ram 
f ingh (9), followed. 
ae x eae = fe ostensible- owner can by trans- 
$er,pass,a good title- to property in the transferee, 
Section 41 of the Transfer of Property Act expressly re~ 


454 4 y 


: cognizes such transfers to be valid and not voidable 
on the ground that the transferer was not authorised 
to makethe transfer provided that the transferee, 
after taking reasonable care to ascertain that the trans- 
feror had power tomake the transfer, bas acted in good 

“faith.” [p. 455, cols. 1 & 2.] f 

A plaintiff, who fails to proveall the facts alleged by 
him may yet`obtain the whole or any part of .the 
relief claimed by him, if the facts pleaded by ‘the 
defendant and found by the Court show him to be 
entitled thereto. [p. 458, col. 2.]. 

Where it is proved that the executant of a deed 
signed it in the presence of the attesting witnesses it 

- must be presumed that the attesting witnesses also 

ut their signature in the presence ofthe executant. 

. if 455, col. 1.] 

-` Shama v. Deobux (1), referred to. ` 

Appeal againsta decree of the Addi- 

- tional District Judge, Raipur, dated the 

' 29th February, 1928, in Oivil Suit No. 20 

of 1926. — 

Messrs. M. R. Bobde and G. R. Deo, for 

the Appellants. , 

Mr. D. N. Chaudhary, R. B., with him 

Messrs. V. Bose and P. N. Rudra, for the 


- Respondents. 
> JUDGMENT.—This is an appeal 
against the judgment and decree passed’ by 
‘the Additional District Judge, Raipur, in 
Civil Suit No, 20 of 1926. The facts alleg- 
ed in‘thé plaint were briefly as follows. 

- On 14th February, 1919, the first defend- 
ant, Narainrao, executed a mortgage by 
‘conditional sale (Exh. P-1) in favour of one 
Bhomraj Bhikamchand for a consideration 
-of Rs, 10,000 said to have been taken for 
‘payment of prior debts and for improve- 
ment’ of agriculture and other purposes. 
‘This. mortgage-deed was assigned by 
Bhomraj Bhikamchand in favour 'of one 
Khetmal-on 20th January, 1921 (Ex. P-2) 

‘for w cash consideration of Rs. 12,371 paid 
before the Registering Officer. Khetmal in 
his turn assigned his rights underjthe mort- 
gage to the plaintiff on 17th August 1925, 
for a consideration of Rs, 18,000 out of 
‘which Rs. 17.500 were paid before the Sub- 
‘Registrar at that time of the registration 

. of the document and Rs. 500 paid pre- 
viously. The plaintiff, therefore, brought 
‘the present suit to recover Rs, 28,242-12.0 
due on the mortgage. The defendants 
‘Nos. 2-and 3 were the minor sons of the 
first defendant and were joined in the suit 


on the, ground. that they had a. right of 


ee id 


‘redemption. 
“The first "defendant admitted the mort: 
-gage-deed sued on and ‘the receipt of the 
consideration thereunder, but pleaded that 
the assignmeiits by Bhomraj Bhikamchand 
to Khetmal and by the latter to the plaint- 
iff. were sham, nominal and fraudulent 
Sransactions, which gave’ no right -to..the 
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plaifftift to. institute the present suit to 


enforce’ the murtgage (Ex. P-1). It was 


“also pleaded by him that the whole of 


the consideration of the mortgage was paid 
by him to one Ghasiram Baideodas to 


‘cover losses which he had incurred in 


wagering contracts. The mother of the 
defendants Nos. 2 and3,.who war appointed 


‘their guardian ad litem, denied the ex- 


ecution, valid attestation and receipt of ibe 
consideration of the mortgage-deed as well 
as the two assignmenis of the deed. She 
adopted the pleadings of the first defend- 
ant in regard to the nature of the considera- 
tion and pleaded that, since the considera- 
tion was utilized by the first defendant in 
payment of illegal and immoral debts, the 
minor's share in the property could not be 
bound by the mortgage, She also challeng- 
ed the two assignments as being invalid 
on the grounds on whieh they were assailed 
by the first defendant. 

After a protracted trial the learned Addi- 
tional District Judge held that tke rcort- 
gage in suit was duly executed and valid- 
ly attested, that the consideration was 
‘utilized by the first defendant in the dis- 
charge of his antecedent debts, and that, 
therefore, it fully bound the interests of 
the minor defendants in the mortgage prop- 
erty. It was also held that the two assign- 
ments were for valuable consideration and 
genuine and passed a good title to the 
plaintiff so as to entitle him to maintain 
the present suit, It was further held that 
the debts due by the first defendant to 
Ghasiram Baldeodas were neither illegal 
nor immoral and were incurred by him in 
the course of lac business. The lower 
Oourt disallowed the increased compound 
rate of interest claimed by the plaintiff and 
passed a decree under O, XXXIV, r. 2 Oivil 
Procedure Code, for Rs. 24,615-10 6 against 
all the defendants and their interests in the 
mortgage property. 

Against this decree all the defendants had 
filed the present appeal, but the second . 
defendant having died during the pendency 
of the appeal bis name has been struck 
off the record. On behalf of the appellants 
only the following points were pressed in 
the course of the arguments:— 
` (1) That the mortgage deed (Ex. P 1) is 
‘not proved to have been duly attested; 

(2) that the consideration of Rs. 10,000 
‘paid.to the first defendant was not taken 
‘by him to discharge any antecedent debt, 
‘but that the same was utilized by ‘him for 
payment of: losses incurred by him in 
connection with wagering contracts and 
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that, therefore, the minor's half share in 
the mortgage property was rot liable for: 
such a debt; i 7 

(3) that the assignment by Bhomraj: 
Bhikamchand to Khetmal wes sham and. 
nominal and did not convey any rights to` 
the latter and, therefore, the assignment by - 
Khbetmal to the plaintiff did not invest the- 
latter with any right. to maintain the presènt- 


Bult; : SPES 
(4) that the interest awarded by the lower 
Court was penal-and should be reduced. ~ 
The tenth ground of appeal relating to. 
costs was abandoned. We ehall deal with. 
these points seriatim. i 


Although in the pleadings it was not 
disclosed in what way the attestation of the. 
deed in suit was deficient to render the 
deed invalid as a mortgage-deed, it was 
argued on the basis of the definition of the 
word “attested” introduced by Act XXVIT 
of 1926 and Act X of 1927, that there being- 
no evidence on record to show that each of: 
the two attesting witnessee sgined the 
instrument in the presence of the execu- 
tant, the mortgage-deed was an invalid” 
instrument, Narainrao as D. W. No. 1: 
had not the courage to state that the two: 
attesting witnesses did not sign the instru. 
ment in his presence, though there is veiled 
suggestion to that effect in his statement: 
that “the writing and the attestation clauses: 
below my signsture were not thare wher I 
signed the mortgage”. It is impossible to’ 
accept this suggestion in view of the clear. 
clauses appended to the signature of not 
only Narainrao himself to the effect that he 
‘iad signed the deed in the presence of the’ 
attesting witnesses but to. the signatures of. 
the acribe and the two attesting witnesses 
in Ex, P-1 stating that the executant had” 
signed the deed in their presence. It is 
true that no direct question was put 
on the point to the only attesting wit- 
ness Dukhitprasam, who was examined as - 
P. W. No. 6 and the scribe, Gajadharprasad 
(P. W. No. 4). But when it is proved that’ 
Narainrao himself put his signature in the’ 
presence of the two attesting witnesses, it: 
ig almost certain that both tha attesting. 

witnesses must have put their signatures 
in the presence of Narainrao. As laid 
down in Jhama v. Deobux (1), the circum- 
stances established in the present case 
warrant the application of the. well-known”, 
maxim ‘omnia presumuntur rite .et solem-. 
niter esse, acta, donec probetur in con-- 
trarium’. ` We have, therefore, no hesita-- 
i 
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tion in concurring with , the frat Court'4 
finding that the.deed in suit was validly 
attested. ` s a 6 
On the second point. the argument 
was two-fold:— Th SAP See 
(1) That the debt due by Narainrao to” 
Ghasiram Baldeodas, which was discharged. 
by the loan in suit, was not an antecedent 
debt of the father, and (2) thatthe said debt” 
was immoral.. i 4 
` With reference to the first of these points 
it was argued that the evidence of Dukhit- 
prasad (P, W. No. 6) shows that, a3 the losses 
in respect of the lac business of Narainrao 
were not to be ascertained till the very day 
when the mortgage deed in suit was exe-. 
cuted, it could not be said that the loan: 
covered by the mortgage in suit ‘was taken. 
to discharge an ‘antecedent debt’ „within 
the. meaning assigned to this term by‘ their 
Lordships of the Privy Oouncil in Brij 
Narain Rai v. Mangla Prasad (2) where it’ 
was laid down that “antecedent debt” 
meant antecadent in fact as well as in time, 
that is to say, that “the-debt must ‘be truly 
independent and not part of the transaction. 
impeached”.. 
. There is not much substance in this con- 
tention. All that Dukhitprasad (P. W. No. 
6) stated was that “Rs. 10,000 had been. 
raceived by him in connection with lac 
contract” and that “the due date of lac 
soudas was the Magh Sudi Puno 1975. 
(February 14, 1919)”. This witness did not 
state in what manner and at what point of 
time the account of lac souda was settled 
and the liability of Narainrao for payment: 
of Rs, 10,000 ascertained. The mortgage-- 
deed insuit was actually registered between 
Nos. 2 and 3 P. m, on February, 14, 1919, and . 
the consideration of Rs. 10,000 then paid- 
in cash to Narainrao before the Sab-Regis-- 
trar, was immediately transferred by Narain- 
rao to. Dukhitprasad. It is, therefore,. 
pretty certain that the liability due on the 
transactions with Ghasiram Baldeodas. 
must have been settled some time before 
the transaction of the mortgage in suit. | 
, The following questions from the evi- 
dence of Narainrao (D.W. No.1) unmis- 
takably lead to the above conclusion:— 
uI had told Bhomraj on the 12th two days 
before the mortgage that I owed Rs. 10,000 
to Dukhitprasad. I told him that I was in 


"(2)77 Ind. Oas. 689; 46 A.95; 21 A. L. J. 934; 46 M. 
L. J. 23; 5 P. L. T. 1; 28 C. W. N. 253; (1924) M. W. N. 
68;19 L. W. 72; 2 Pat. L. R. 41; 10 O. & A.L. R. 32: 

. L.R. 1924 P. O. 50; 33 M. L. T. 457; 26 Bom. L. R. 
500: iL O.L. 3.107; 511, A. 129; 1 0, W. N. 48; 41 Qy 
L.J. 232 (P.O). NA TE NE eee ; 
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need of the money and that my property 
would be seized for its satisfaction. 


It was by andaj that I calculated the loss. 
at Rs. 10,000. . 7 $ = 

-I had guaranteed thesum beforehand ‘as 
it was a large amount and the payee had 
come and I did not deem it safe to keep ‘the 
money with me.” 

Narainrao is evidently .lying when he 
made the following statement:— 

' “I paid the loss to him in anticipation. 

The rate of lac daily rose or fell, Had 
the rate fallen I wouldhave taken back ' 
the whole or part of the money from 
Dukhitprasad.” l l 
` This part of Narain’s statement, it may 
be noted, is not supported by Dukhitprasad 
(P. W..No. 6). ; 

- The lae business with Ghasiram Baldeo- 
das was admittedly carried on by Narainrao 
for some considerable time before the mort- 
gage loan in suit was even negotiated. 
Moreover, on bis own statement .quoted 
above the loss in this lac business was 
ascertained and the liability of Rs. 10,000 
acknowledged by Narainrao to Ghasiram 
Baldeodas at least two clear days before the 
loan upon the mortgage was taken to pay 
off the ssid liability, It was never the 
defendant's case that he gambled with 
Ghasiram Baldeodas on the rise and fall of 
market in lac on February 14, 1319, and lost 
Rs. 10,000 that very day and incurred 
the mortgage loan to pay out that loss. 

In para. 1631 of his valuable Hindu Code, 
Third Edition, Sir H.8. Gour observes that 
“If the debt was ‘antecedent’ itis immaterial 
that it was neither pressing nor even due, 
since pressure is nos a pre-requisite of 
‘antecedence’, though it is proof ofnecessity 
nor is the fact’ that the debt might have 
been otherwise paid even relevant to the 
question of antecedence”. It is not denied 
that Rs. 10,000 borrowed from Bhomraj 
under the mortgage in suit were, as a 
matter of fact, made over to Dukhitprasad 
in discharge of the liabilities in connection 
with the lac business which Narainrao had 
done with Ghasiram Baldeodas for a con- 
siderable period in the past. Under all the 
circumstances noted above it is obvious 
that the two transactions, viz, liability to 
Ghasiram Baldeodas and the mortgage in 
suit, were wholly disconnected with one 
another both in fact and time and it ` must, - 
fherefore, be. held that the consideration of 
the. mortgage deed in suit was taken and 
utilized: bythe father, Narsinrao, to dis- 


charge his “antecedent debt” so'as to make” 4 
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his son’s share inthe mortgage property 
liable for it. 

On the question whether the debt due to 
Ghasiram Baldeodas was immoral or 
avyavaharik, there is no evidence on the 
record to prove that the said debt was due 
for losses on wagering contracts as alleged 
by Narainrao. Beyond his own word that 
he carried on this lac business in bis own 


name for one Kanhayalal who was aleo en 


agent in the Company where he was himself 
a servant, Narainrao has given no details of 
the business. Whether a contract is a 
wagering one depends upon the intention 
of the parties at the time when the contract 
is entered into, and aslaid down by their 
Lordships of the Privy Council in Suk- 
devdoss Ramprasad v. Govindoss Chathar- 
bhujadoss (3), the mere fact that contracts. 
are highly speculative is insufficient in 


itself to render them void:as wagering con- ` 


tracts. In the case cited their Lordships 
observed that “The authorities cited show 
that to produce that result there must he 
proof that the contracts were entered into 
upon the terms that ' performance of the 
contracts should not be demanded, but that 
differences only should become payable”. 
Narainrao himself did not regard the 
business as illegal and unenforceable in law 
as would appearfrom thefollowing quota- 
tions from his evidence:— 

“I did not think that I might escape pay- 
ment of the loss of the phtka transaction by 
having recourse to Court. Idid not know 
then that I was not legally liable for the 
loss in such a contract. I do not know even 
now if sucha loss is recoverable in Oourt 
from me or from mg sons”. 

There being, therefore, no good evidence 
on the record to show that the transaction 
leading to the payment of Rs. 10,000 to 
Dukhitprasad’s master was in the nature of 
a wagering contract, we hold that it was 
not so. ; 

On the authority of Ram Chandra Singh: 
v. Jang Bahadur Singh (4) and Khem. 
Chand v. Narain Das Sethi (5) it was also 
argued thatsince the lac business done by 
Narainrao with Ghasiram Baldeodas was 
not an ancestral trade or family business 
but was purely a speculative transaction 
which was immoral or avyavaharik, Narain- 


(3) 107 Ind. Cas. 29; A.T. R. 1928 P. 0.30; 47 O. L, 
J. 144; 54 M. L. J. 130; 30 Bom. L. R. 238; 5 O.W. N. 


195; 27 L. W. 453; I. L. T. 40 Mad. 138; 51 M. 96; 26° ` 


A.L. J. 484; 55 I, A. 32; (1928) M. W.N. 956 (P. 0.). 


(4) 90 Ind. Cas. 553; 5 Pat. 198; TP, L. T. 52; AT 


R. 1926 Pat. 17; A.I. R. 1926 Pat. 70 


Ae 89 Ind. Cas. 1022; 6 Lah. 4935. 
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‘yao could not, therefore, legally burden the 
share of the minor appellant in the ances- 
tral property with a debt which went to 
‘discharge the losses in connection with the 
said business. In Ram Chandra Singh v. 
Jang Bahadur Singh (4) the question con- 
sidered was whethera speculative transac- 
tion can be considered a transaction for 
the benefit of a joint family. Clearly, the 
debt may be imprudent but not immoral or 
- avyavaharik, In Khem Chand v. Narain Das 
(5) the learned Judges held that speculative 
trausactions cannot be said to be immoral. 
We cannot rely upon the uncorroborated 
testimony of Narainrao, who is found to 
have made several untrue statements from 
-the witness-box in the frantic efort to save 
half the mortgage property for himself ör 
his son, when he states that neither he nor 
‘his father did even do any business in lac. 
He himself admits that his father was the 
local agent of Kilburn and Oompany which 
dealt in lac at Dhamtari, and that after the 
death of his father he succeeded io the post 
of the agent. There is positive evidence of 
a respectable and disinterested person, 
_Sohanlal (P. W. No. 12), to the effect that 
both Narainrao and his father did lac 
business on their own account at -Dhamtari 
in spite of their being in the service of the 
Company. This witness stated that “Gan- 
patrao used to purchase lac for his own sake 
when in the market more lac wae available 
than that required by the Company.” We 
have already discredited the story of 
Narainrao that he did the particuler business 
in question for one Kanhayalal and not on 
his own account. It is impossible to belief 
that all of a sudden Narainrao should for the 
first time enter intosuch large transactions 
in lac with Ghasiram Baldeodas which 
involved him in a heavy loss of Rs. 10,000. 
By his being in the lac trade as agent he 
must have become fully conversant with all 
the secrets of this trade. Being the malguzar 
of three villages he had ample resources to 
enter into business of lacif he so desired. 
He himself states that on the daythe mort- 
gage in suit was .executed he might have 
had Rs. 10,000 or so with him but that he 
required this amount for other purposes. All 
these circumstances lead us to believe the 
evidence of Sohanlal (P. W. No. 12) to the 
effect that both Narainrao and his father in 
addition to their other occupation also did 
‘lao business on their own accourt. In our 
opinion, thereforé, the |transaction with 
Ghasiram Baldeodas was not a solitary 
speculative venture: it was- effected in the 
hope of improving the family. finances, 
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the manager of a family to indulge in risky 
transactions, there is no authority for hold- 


ing that an act is avyavaharik merely 


because it involves risk to the family estate, 

On the third point the argument was that 
the assignment by Bhomraj to Khetmal was 
in reality asham transaction and upon the 
evidence on record there is no doubt that it 
was so. The following points come out 
prominently from the evidence of Bhomraj 
(P. W. No.7) and Khetmal (P. W. No. 


3):— i 
5 That Khetmal is a near relation of 
Bhomraj being his maternal uncle's son; 
b) that Bhomraj was a partner in the firm 
of Raghunathdas . Bhikamehand which firm 
was very {much involved and had, in fact, 


. suspended business just before the assign- 


ment of the mortgage-deed in suit was made 
by Bhomraj to Khetmal; ; 

(c) that Bhomraj not only assigned the 
mortgage-déed in suit but also transferred 
by sale three houses belonging to him. l 

(d) that at the time of assignment the 
financial position of Khetmal was such that 
he could not have advanced to Bhomraj the 
consideration of Rs. 12,371 for the assignment 
in question, and that there was no apparent 
reason why Khetmal should invest all the 
funds he had in obtaining the rights ofa 
mortgage and the house; . 

(e) hak in the litigation which followed 
these transfers between Ramsewaklal, one 
ofthe creditors of Bhomraj, and Khetmal 
the sale of the houses was declared invalid ` 
in a Court of law and; hae 

(f) that apparently no necessity is made 
out for Bhomraj to havemade these transfers 
to Khetmal at the time when his own posi- 
tion in the business world had become shaky 
and embarrassed. 

The above facts clearly lead to the 
inference that the assignment jin question 
was merely nominal and was made apparent- 
ly with the object of placing the property 
conveyed by it beyond the reach of 
Bhomraj’s creditors. The transfer, therefore, 
was merely a colourable paper transaction 
leaving the réal beneficial interest in the 
mortgage-deed with Bhomraj. | 

That being so the transaction undoubt- 
edly fell within the purview of s. 81 of the 
Trusts Act and was on all fours with the 
first illustration to that section. In para, 
604 of Mulla’s Principles of Hindu Law, 
6th Edition, a benami transaction is thus 
defined:— 

“Wherea person 


wee see eee DUYS prop- 
erty in his own name but 


subsequently 
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transfers it into the name of another person, 
without any intention ... ... to benefit 
‘such other person, the stransaction is called, 
‘benamz’, and the person in whose name the 
-transaction is effected is called ‘benami- 
-dar ; Ws 
~ In para. 1024 of Dr. Gour’s Law of Transfer, 
' Volume 1, 5th Edition, the learned author 
-also observes as follows:— 

~ “But while it is true that all benamis are 
not necessarily fraudulent, itis equally true 
“that all fraudulent transfers are necessarily 
_benami.” 

- The legal result, therefore, of this assign- 
ment was that Khetmal held the mortgage 
‘in suit for the benefit of Bhomraj who 
despite the ostensible transfer, remained the 
real owner. In other words the transaction 
was a benami one and Khetmal’s position 
‘was merely that of a benamidar and we 
hold it to be so. 

` But because the ‘assignment in favour of 
.Khetmalis held to be benami it does not 
follow, a8 was contended by the learned 
‘ Advocate for the appellants, that the second 
assignment by Khetmal in favour of the 
present plaintif was also unreal. The 


evidence of the plaintiff's agent Durgaprasad . 


«P. W. No. 10), the plaintiff Hanmantram 
(P. W. No.11) aud Mulchand {(P. W. No. 9) 
-onefof the attesting witnesses of Ex. P-3 
clearly shows that the plaintiff got the 
assignment in his favourt bona fide and had 
“paid the full consideration of Rs, 18,000 of 
which Rs. 17,500 were paid before the Sub- 
Registrar. It would appear that the plaintiff 
wanted to produce his accout-books during 
‘the course of his evidence but was prevented 
‘from doing so by an objection raised by the 
defendants. But he swore that he paid 
Rs. 18,000 to Khetmal, that before the 
purchase of the mortgage he had made in- 
‘quiries from the first defendant about it and 
that the. defendant had admitted his 
liability to pay the debt. He also stated that 
the defendant raised no objection or dispute 
about the matter. This statement of the 
` plaintiff has not at all been contradicted by 
the first defendant in his evidence. Exhibits 
-P-8, P-9 and P-10 show that soon after the 
assignment in his favour the plaintiff, on 
24th August 1925, had sent a formal 
registeréd notice to the first. defendant 
informing him of the purchase by him of the 
mortgage-deed in suit. Under these circum: 
stances we hold that thé assignment in plaint- 

` iffs favour wasa genuine transaction and 
passed a good title to him to maintain the 
present suit. - Bene Pe ae S 
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can by transfer pass a good title to property 
in the transferee (admits of no doubt), 
Section 41 of the Transfer of Property Act 
expressiy recognizes such transfers to be 
valid and not voidable on the ground that 
the transferor was not authorised to make 
the transfer “provided that the transferee, 
after taking reasonable care to ascertain 
that the transferor had power to make the 
transfer, has acted in good faith”. We have > 


-already held above that the plaintiff took 


the assignment in good faith after reasonable 
inquiry, Even if both the assignments are 
treated as benami itransactions the plaintiff 


-has still got the right asa benamidar to file 
-the present suit and itis not open to the 
-defendent to contend that he cannot do so: 


Gur Narayan v. Sheo Lal Singh (6) Bhola 
Pershad v. Ram Lal (7) Ravji v. Mahadev (8) 


-and Yad Ram v. Umrao Singh (9). 


It was contended by Mr. Bobde that the 
plaintiff's suit should be dismissed if it was 
held that the assignments were unreal or 
bogus, because the plaintiff did not base his 
title to sueas a benamidar. But this con- 
tention is obviously untenable in view of the 
dictum laid down by this Court in Gama v, 


‘Laharis (10) to the effect that a plaintiff who 


fails to;prove all the facts alleged by him 
may yet obtain the whole or any part of the 
relief claimed by him, ifthe facts pleaded 
by the defendant, and found by the Court, 
show him to be entitled thereto. If the 
facts pleaded by the defendants -in the 
present suit and held proved by the Court 
show that the assignments were bogus or 
benami transactions, <it follows, asa matter 
of law, that the suit could not fail simply on 
that account because, as already shown above, 
the law gives a benamidar the right to 
mainain asuit in hisown name. The third 
point raised in the argument is, thsrefore, 
untenable, 

- The fourth point was only feebly touched 
in the course of the argument and does not 
deserve any serious consideration. The 
deed provided for simple interest at 12 per 
cent. per mensem and in default of payment 
ofthe debt on due date it provided for 
interest at 1-4 per cent. per mensem at 
compound rate with yearly rests. The lower 
Court rightly held the latter provision to be 
penal and relieved the defendants against it 
by allowing interest at only 12 per cent, 
- (6) 49 Ind. Cas. 1; 46 O. 566;17 A. L. J. 66; 36 M. 
`L. J. 68; 9 L. W. 335; 23 O. W. N. 521; U.P. LR, 
(P. O.) 1; 12 Bur, L.T. 122; 46 I. A. 1, (P. O). > 
| @ 240. 34, 

9) 23 B. 672. 
* (9) 21 A. 380; A. W. N, (1899) 130. 
=~ (10)4-N. L. R, 86: - 
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per mensem compound rate. We hold that 
the rate of interest allowed by the lower 
Court was perfectly reasonable and just. - - 


The result is that this appeal fails and is 
dismissed with costs. The time for redemp- 
tion will now be fixed to Ist of July 1930. 


> @. R.D, Appeal.dismissed. - 
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The statement of an aceompliee. incriminating. - 
‘himself and exonerating another from guilt is 
sdmissible in evidence after his death under s. 32 (3) 
of the Evidence Act. [p. 464, col 2.] me 
` Umra v. Emperor (10), followed. : 

Oriminal appeal against a decision of the 
Additional Sessions Judge, Amraoti, dated. 
the llth: January, 1930, in Sessions Case: 
No, 83 of 1929. 


"°; Messrs. N. G. Bose, R. B., for the Appel- 


lant. 
Mr. V. Bose, for the Respondent. 


JUDGMENT.—This is an appeal by 


Sheikh Shafi, a young mill labourer aged 


20, who has been convicted by Mr. K.B. 


` Sheorey, Additional Sessions Judge, Am- 


i 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL APEREAL No. 6-B oF 1930. 
March 18, 1930. 

Present:—8ir Findlay, J. O. and Mr. 
Subhedar, A. J. O. 

SHEIKH SHAFI—APPELLANT 

- VErSus 
EMPEROR—RzsPonpDENT. : 
| Evidence Act (I of 1872), ss. 24, 82 (8)—Confession, 
retracted, how far can support conviction—Involun- 
tary nature of confession, proof of—Confession, 
false, whether proof of its being not voluntary 


—Approver—Pardon forfetted—Previous deposition, -. 


whether can corroborate retracted confession—State- 
ment of deceased accomplice, exonerating accused, . 
whether admissible under s. 82 (8). ; 

It is unsafe to rely oma retracted confession unless 
it is corroborated in material particulars- by credible 
independent, evidence, or unless the character of the 
confession and the circumstances under which it 
- was taken indicate its truth. [p. 460, col. 2.] 

Empress v. Chutia (2), Queen-Emprees v. Maiku Lal 
(3), Queen-Empress v. Dada Ana (4), Queen-Empress 
v. Jagat Chandra Male (5), followed. 

The weight to be given to a retracted confession. 
must depend upon the circumstances under which 
it was made and retracted, including the reasons 
given by the prisoner for its retraction. [p. 460, col. 
i $ 


| Queen-Empress v. Raman (1) and Jogjiban Ghose v. 
Empress (7), relied on. i 

` Section 24 of the Evidence Act does not require 
positive proof of improper inducement to justify the’ 
rejection of a confession; anything ranging from 
barest . suspicion on the one hand and absolute 
certainty on the other may be sufficient to satisfy 
the requirement of the section for the rejection of a 
confession. If prima facie a confession is false, 
inconsistent or absurd, that may. suggest that it- is 
not voluntary. [p. 463,col. 2.] 

Emperor v. Panchkart Dutt (8) and Mobarakali v. 
Emperor (9), followed. < a - 

Deposition of an'approver whose pardon’ has been 
forfeited having itself been retracted cannot afford 
any corroboration of a retracted confession. [p. 464, 


col. 2.] 
\-Emoprese' v. Chutie (2), referred to. 


raoti, of murdering one Hanmanta and” 
sentenced to death. The appeal was receiv- 
ed from Jail but the appellant was repre- 
sented at the hearing by Rai Bahadur 
N. G. Bose. _ 
_ Hanmanta was in the employ of the Bad- 
nera Mill and had disappeared from hig 
quarters in September 1928. On the 23rd 
March, at the instance of the Mill Authoti- 
ties, Mohammad Akbar (P.:W. No. 4), who 
was then Sub-Inspector in charge of the: 
Badnera Police Station House, broke open 
the quarters which had been kept locked by 
the missing man and recovered from hig 
room a lot of property valued at about; 
Rs. 400 as described in Ex. P-1. 
On the same day Mohamad Akbar pro- 
ceeded on leave and was succeeded by 
Kevel Krishna (P. W. No. 2) and the latter 
suspecting’ that Hanmanta had been mur- 
dered began an investigation which result- 


ed in the arrest and prosecution of the ap- 


pellant and two other mill employees Piru- 

sha and Sheik Mahabub as being concern- 

ed inthe murder of the missing Hanmanta. 
On 14th April, 1929, the appellant made a 

formal confession before a Magistrate. 
(Ex, P-9) implicating himself and the- 
other accused. On 3rd May, 1929, he re- 

ceived ‘a conditional pardon ‘and was 

made an appprover (Ex. P-15). On the. 
following day he was examined in the Com-. 
mitting Magistrate's Court as the second. 
witness for the prosecution and adhered to 

his confession. On 23rd July, 1929,. 
however, when he was examined as the” 
ninth witness for the prosecution 
in the Sessions ‘Trial No. 18 of 1929 ° 
he unreservedly retracted his confession ` 
and previous statement as an approver: 
and stated that he knew nothing of the 
murder and that he was tutored by the 
Police into making his previous statements 
which were-false (Hx, P-18),- The trial ‘of 


Aah 
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the other two. accused ended zin. their con- 


victions “which: were nisintained ‘by this 
Court in appeal and both of them were 
hanged on 18th December, 1929. ~ 4 

"On the termination of the aforesaid Ses- 
sions trial on 30th July, 1929, the Public 
Prosecutor having issued a certificate under 


8. 339 of the Oriminal Procedure Code’ 


(Ex. P-17) that the appellant had forfeited 
his pardon, he was proceeded against and 
was committed to take his trial before the 
Court of Session-on the original charge of 
murdering Hanmanta. This trial, as al- 
ready stated above, has ended in the con- 
viction of the appellant which is, however, 
solely based upon his- own retracted con- 
fession. l ; 

-- Rai Bahadur Bose for the appellant did 
not controvert the finding of the Additional 
Sessions Judge that Hanmanta was murder- 
ed but he strongly contended that, in the 
absence of any other evidence, the convic- 
tion of the appellant, based as it admittedly 
was on his own retracted confession, was 
unsound, the more so as the circumstances 
on record throw a cloud of suspicion on 
the question of the said confession being a 
true and a voluntary one. . Although the 
Additional Sessions Judge has not, in his 
judgment, even referred to any evidence in 
corroboration of the confession of the ap- 
pellant, the learned Government Advocate 
endeavoured to urge before us that there 
were certain facts which afforded corrobora- 
tion in some. measure though very slight 


and he, therefore,submitted that the convic- , 


tion should not be disturbed. It was also 
argued for the Orown that, the confession 
having been duly recorded and adhered to 
by the appellant in the committal proceed 
ings in the previous case, there could be no 
doubt that it was a true and a voluntary 
confession, - 


. Before dealing with the question of 
corroboration it is necessary,in the first 
. instance, to determine how far the conten- 


tion of the Pleader for the appellant that 
the confession was not true and voluntary 
is ‘sustainable. It is now weil-settled that 
the weight to be given toa retracted con- 
fession must depend upon the circumstanc- 
es,under which the confession was original- 


ly. made and the circumstances under which - 


it was retracted,including the reasons given 
by, the prisoner for its retraction: 
Empress v. Raman (1). 


2 (1) 21M, 83; 2: Weir} 503,:> =- = > > $- 
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` (6)-46 Ind. Oàs. 1605; 19 Or 
`. 10 Or. L.J.125. | 
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While it is equally true that the use to. be 
made of such aconfession is a matter of 
prudence rather than of law, it has been 
held in a series of cases that it is unsafe for 
8 Court to rely and acton a confession 
which has been retracted, unless after con- 
sideration of the whole evidence in the 
case, the Court is in a position to come to 
the unhesitating conclusion that the con- 
fession is true. Thisimplies that, usually. 
unless the confession is corroborated in 
material particulars by credible independ- 
ent evidence, or unless the character of the 
confession and the circumstances under 
which it was taken indicate its truth [Hm- 
press v. Chutia (2), Queen-Empress v. Mai- 
ku Lal (3), Queen-Empress v. Dada Ana 
(4) and Queen-Empress v. Jagat Chandra 
Mali (5)] it would be unsafe to rely on it. . 


It is a matter of regret that the learned 
Additional:Sessions Judge did not properly 
appreciate the principles enunciated in the 
several rulings cited by him in para. 7 of 
his judgment and therefore, failed to apply 
them to the facts of the present case, It 
is not correct to say that Empress 
v. Chutia (2) stood overruled by the later 
decision’ in Bhaddu .v. . Emperor. (6): °.In 
both the Gases there was in fact other evi-" 
dence which was considered to bë sufficient-' 
ly corroborative of thé.retracted_confés-: 
sion. The fact that Ex.-P 9 the confession: 
in the present. case, was recorded’ ‘by ‘Mr, 
Aminulla (P. W. No: 3) after taking thé 
usual precautions did not, in ovr opinidn,: . 
relieve the learned Judge of the necessity. 


„Of probing into the circumstances both: 


antecedent and subsequent to it in order ‘to 
find out if it was really’a free, voluntary, 
and true confession and could :be relied on: 
in spite of its retraction and of the -fact 

that there was little or no othéy evidence to’ 
corroborate it: Jogjiban Ghose v; Emperor’ 
(7). Ona careful scrutiny of the materials - 
on Tecord it ig abundantly clear to us that 
the confession of the appellant (Ex: P.9)- 
as well as his statement made before the. 
Committing Magistrate (Hx.-P-16) | were. 
inspired and made by him evidently under.’ 
the influence of thé Policé as stated by’ - 
him in his évidence at the ‘Séssions trial’ 


No..18 of 1929 (Ex. P.-18). 


30. P. L. R. 107. | : d 
| (3)-20 A..133; A. W. N. (1897) 224. 
(4) 15 B. 452 at p. 461. . ; n 
-` (5) 22 O. 50 at p. 17. . Dee 4 ae 
“Ly, J. 861: fey: 
N..861;.9 O, L.J: 663? 


Kaa 


| (7) 2 Ind. Cas, 681; 13 Q, W. 


18941, 0. 1936. 


It is surprising that the attention of the 
learned Additional Sessions Judge was not 
drawn to Ex. P.-6 which is on record and 
which goes to the very root of the whole 
matter. It is admitted by Kevel Krishna 
(P. W. No. 2), that long before he inscribed 
his First Information Report (Ex. P.-7) on 
llth April, 1929, he had, at the instance of 
Sheikh Mahbub, already arrested the ap- 


pellant on 8th April, 1929, at 5-30 P. m. and. 


had questioned him and that, 2 hours later 
while the appellant was still in his custody 
he got the appellant's statement (Ex. P.-6) 
recorded by Mr. Aminulla (P. W. No. 3) on 
oath in the Police Station House at Badnera. 
Neither the Sub-Inspector nor 

Aminulla havein their depositions given 
any reasons why it was thought necessary to 
take down the confessional statement of the 
appellant and that too on oath (Ex. P.-6) in 
such a hurry and without, as admitted by 
the Magistrate himself, going through the 
prescribed formalities which he undoubted- 


ly observed before he recorded Ex. P.-9, Mr. 


Aminulla stated that he did not know if 
the appellant and Sheikh Mahebub were 
“formally then arrested or not.” But sure- 
ly it was as much his duty as a responsible 
Magistrate to have enquired about this, as 
it was the plain duty of a responsible Police 
Officer in the position of Kevel Krishna 
(P. W. No. 2) to have informed the Magis- 
trate that the appellant was already under 
arrest before he apparently prevailed upon 
the Magistrate to record the confessional 
statement of the appellant on oath. 


It is conceded by the learned Government 
ment Advocate that Ex. P-6 could not, in 
the circumstances, be admissible in evi- 
dence but it can obviously be taken by us 
into consideration to find outifthe sub- 
sequent formal confessional statement of 
the appellant (Ex. P-9) was or was not a 
free and voluntary statement as it. purports 
to be. It is clear to us that after Ex. P-6 
was taken, it was not at all difficult to get 
Ex. P-9 recorded. In spite of his being 
sent to the Jail custody on the 13th April, 
1929, the appellant could not have forgotten 
during the space of one day when he was 
not in Police custody, that he had already 
made a statement on oath a week before and 
that it was not, therefore, possible or dé- 
sirable for him to resile from it on the 15th 
idem when his confessional statement (Ex. 
P-9) was recorded. 

_ The Sub-Inspector (P. W.No. 2) in his 
evidence states that on 30th April 1929, he 
made a. recommendation to his Deputy 
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Superintendent ef Police that the. 
appellant should be made an approver. 
by the grant of aconditional pardon. It is’ 
not stated by him why out of the two con- 
fessing accused viz, the appellant and 
Sheikh Mahebub, the former alone should 
have been selected for being made an 
approver in the case. This course appears’ 
very likely to have been adopted with two 
objects. The challan was presented on 
23rd April, 1929, and the investigation had 
only disclosed that there was bare circum- 
stantial evidence against Pirusha and 
Sheikh Mahebub, while there was none 
whatsoever against the appellant. In order, 
therefore, to make the case against the other 
two accused complete by the introduction’ 
of direct evidence and at the same time to 
fulfil a possible promise made to the appel- 
lant to save him theappellant was presum- 
ably selected for being made an approver. 
On account of his being only a raw youth 
of 20 he was possibly amenable to mani- 
pulation as would seem to have been the 
case—a matter which will be clear when we 
examine his several statements. 

The several confessional statements of the 
appellants, Exs. P-6, P-9 and P.-16, are 
wanting in those natural details which now 
would ordinarily expect in a free and 
voluntary confession. To begin with, there 
is nothing to show if the appellant and 
Sheikh Mahebub and Pirusha were on 
terms of such intimacy either by- reason of 
age, friendship or relationship, that the 
latter would take him into their confidence 
to commit such a diabolical crime. The 
murder was committed evidently for loot 
and some of the property of the deceased 
was traced to the two persons who have 
already paid the extreme penalty for the 
erime. In his confession, however, the 
appellant does not say that he waseven told 
of this object by the principal actors or 
that they induced him to join them for 
mercenary motives. He merely states that 
some 5 or 6 days after the murder he was 
only paid Rs. 10by Pirusha. In the next 
place a careful comparison of: the 
aforesaid three statements reveals that 
each subsequent one is a distinct im- 
provement over -its predecessor in very 
material particulars, regardless of its 
being contradictory to the previous one. 
This clearly indicates that there was another 
brain working behind that of the appellant; 
subsequent to Ex. P-6 
seems to fit in with the case for the prose- 
cution as it developed from time to time 
during the investigation by the Police, 
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Mahar had gone to the house of Piru. From 


there at 1-30 a.m. they started to go to 
Masan ; that Piru had a hatchet, a spade. 
and Hanmanta Mahar had taken a lathi. 


in his hand ; that Piru dealt the deceased a 
blow with the hatchet from behind; that 
Mahebub gave two blows with the head of 


the pick-axe on the back of the deceased ;_ 


that he himself gave one blow with the 
head of the spade; 
dealt two blows with his lathi:.that Piru 
and the black man had taken off their 
clothes; that, after Hanmanta was dead, 
Mahebub took off silver Kada from his 
hand and he the Mudkis ; that Piru took 
away all the ornaments ; that the deceased 
was wearing a patka, a shirt and had .Ohap- 
pals in his feet and a dhott on; that Piru 
paid him Rs. 10, 5 or 6 days after the inci- 
dent and that Piru had told him not to re- 
voal the secret by brandishing his big 
nife, 


On 15th April, 1929, the appellant made 
the following confession :— 


` “Piru, Mahebub and I conspired 4 gave 
before Pola at Pirus house. Peeru said, 
‘We will kill Hanmanta.’ On Tuesday 
Mahebub, Piru and I went to bring Han- 
manta. We brought him and went so far 
as the nala. We went to Peern’s house. 
From there we went along the nala. Piru 
killed Hanmanta with an axe. He fell 
down. Then Mahebub and I struck him 
with sticks. Hedied within 25 minutes. 
The deceased had 2 Mohurs, 2 Murkis and 
2 Kadas which Piru kept with himself 
otoan ring io pay me Rs. 10 and Rs. 4 to 
Mahebub. We put the corpse in a pit and 
covered it under earth. The pit was ankle 
deep, containing water. We three put the 
‘corpse into the pit and then covered it with 
earth. Having put the corpse along with 


its clothes into the pit, we started from. 


there and returned (to our houses). Piru 
gave me Rs. 13 on Sunday. He paid Mahe- 
bub also Rs. 4 on Sunday. I have nothing. 
more to say. I showed the place where the 


corpse was buried to the Police and recover- - 


ed clothes from there, but I do not know 
what became of the corpse.” : 


_,_ Itis to be noted that in this confession 
the appellant is very. aa in. hiş date, 
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In Ex. P.6. the appellant had stated. 
that about the middle of the previous rainy 
season, one day when the factory was clos- 
ed, he, Sheikh Mahebub, Piru and with “one . 
black man in a dhoti” and one Hanmanta- 


that Hanmanta Mahar 
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introduces conspiracy ` without giving any 
details, drops the story of the black man. 


and Hanmanta Mahar, is silenton the des- ` ~ 


cription of the clothes which Hanmanta 

was wearing and the threat given to him: 
by Pirusha to kéep the secret, introduces 

two gold Mohurs and the payment of Rs. 4 

to -Mahebub and contradicts the previous: 

stó y of the assault made by himself and- 

Mshebub by substituting sticks for pick~ 

axe and spade. Lastly he asserts that he 

showed the place to the Police where the’ 
corpse was buried and the clothes were 

recovered. This assertion is proved to be 

false by the evidence of Kevel Krishna 

(P. W. No. 2) who clearly deposed that the 

appellant was unable to point out the 

place and thatit was Mahebub who did’ 

so and that Mahebub pointed out the - 
clothes. 


In the ‘last statement of the appellant 
as an approver (Ex. P-16) final touches are . 
clearly noticeable obviously intended to 
make it conform fully with all the details 
of the prosecution story which, as a result of 
complete investigation, was ultimately pre- 
sented to the Oourt. This will be clear 
from the following extracts from Hx, 
P-16 — 


“ The deceased Hanmanta Lodhi used-to 
live in the Chawl of the Mill about 2 or3 
rooms apart from the room ofShiek Mahebub 
He wasneuter * * Hanmanta used to put 
on 2 silver Kadas 1 on each hand, 2 gold 
Mohurs on the neck, 4 gold Mudkis, 2 on 
each ear. * On Tuesday about 
7 months back ii about 7 or’ P m. Pirusha ` 
took me and Mahebub to the house of the 
deceased. * * Atabout 8-30 P. m. 
myself, Piru, CEMSA and Mahebub went 
to the house of Piru. * * Han- 
manta asked Piru to give some medicine 
which would cure him of impoteney and 
promised to give him Rs. 20 if he gave prop- 
er medicine. Piru -promised to give him 
that medicine. At about ll P. M, we left 
for the burial ground as Piru had promis- 
ed to cure Hanmanta there. *  * Oury 
gave me the stick Art. 3 and he himself car» 
ried the axe and Kudali articles O. and D. 
Mahebub carried the stick Article F. * * 
We all went tothe Masan. It was pitch 
drak then * Hanmanta carried’ 
a hurricane lanternwithhim * * On the 
way the light got extinguished. When we 


_ reached the Masan, Piru dealt a blow with 


the.axe Article D on the neck of Hanmanta 
_and_hefell down, Peeru then said “What 
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are you seeing, beat this fellow.’ I gave, 
Hanmanta 2 lathi blows on the head * 
+ * Piru had a knife Art. G tied 
to his loin cloth. He cut out the 2 gold 
Mohurs irom the neck of the deceased. He 
also took out the Mudkis from the ear. He 
asked usto take out the silver Kada and 
I and Mahebub took out 1 Kada each. “I 
took out the Kada of the left hand. Piru 
took the Kadas from us saying that we had 
no pockets. He kept z silver Kadas, 2 gold 
Mohurs, and 4 gold Mudkis in his pocket. 
¥ # * The deceased was putting on 
a red bordered dhoti, a white bandi, a black 
coat, a Marwadi shoe, and a red cap. Article 
H is the same dhoti, I the bandi, J the 
black coat, K the shoe and L the cap. * 
We returned to the house of Piru. 
It wasabout 1 or 1-30 a. m. then. Peeru 
gave 1 gold Mohurd a pairof Mudkisand 1 
Kada to Mahebub. He himself retained 1 
Mohur, 1 Kada and 1 pair of earrings. 
Piru promised to give me Rs. 10 on 
Sunday when he came to Amraoti.. He ac- 
cordingly gave me Rs. 10 on Sunday. * 
* Ican indentify the ornaments. The 
Mohur is Article M, 2 earrings are Artical N 
and the silvar Kadas Article O. Hanmanta- 
had been putting these on when he was mur- 
dered. These articles had been’ given to 
Mahebub by Piru. Piru threw away the 
stick Article F after taking the same from 
the hand of Mahebub. It was thrown on 
a cactus hedge. `, Its end was splintered on 
account of beating and it had 2 splinters 
attached to it.. My stick: was taken , away 
to his house by :Piru.” oe er Kn 
It is very significant to note that while. 
it was pif¢h-dark sand the lantern, which 
the party had taken with them, had been 
extinguished and when the appellant him- 
self had apparently no opportunity to 
handle the most ordinary and common arti- 
cles which were on the person of the de- 
ceased or the axe and knife which Piru 
had with him, yet as an approver he was 
able to identify all these in the Committing 
Magistrate's Court with absolute certainty. 
Kevel Krishna (P. W. No. 2) has not stated 
that the appellant was also able to pick out 
all these several articles from others of si- 
miliar kinds as he is supposed to have 
done in the case of the bamboo stick Article 
F. The end of this stick “was splintered on 
account of beating and it had 2 splinters 
attached to it.” It must have been noticed 
that in his previous two statements the ap- 
pellant did not make any mention of this 
stick which is supposed to have played such 
an important part in the murder, 
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_It indeed requires a great deal of cour- 
age to put such an intrinsically improbable 
story as is contained in Ex. P-16 before a 
Court of Justice, but it demands a greater 
degree of credulity on the part of a 
Judge to accept it as true. The statement 
in Ex. P-16 is undoubtedly fuller than the 
previous statements but in very essential 
details it obviously contradicts the earlier 
ones. If it was a true statement, it cannot 
be explained why a different one on most of 
the essential points was made by the ap- 
pellant on the 8th of April when his con- 
fessional statement was recorded by Mr, 
Aminulla (P. W. No. 3) in the Police Sta- 
tion House at Badnera. The only legiti- 
mate conclusion then to be drawn, from 
all the circumstances, is that the appellant 
gave out the truth when 24 months later in 
his deposition at the Sessions trial he stated 
that his previous statements were false (see 
Ex, P-18). 


As observed in Emperor v. Panchkari 
Dutt (8) s. 24 of the Evidence Act does not - 
require positive proof of improper induce- 
ment to justify the rejection of a confession, 
the word “appears"zindicabing a lesser deg- 
ree of probability, than would be necessary 
if “proof” had been required, that anything 
ranging between the barest suspicion on 
the one hand and absolute certainty on the 
other may be sufficient to satisfy the re- 
quirements of the section for the rejection 
of a confession, and that if prima facie con- 
fession is false, inconsistent, or absurd that 
might suggest that it is not voluntary. In 
another Calcutta case where a retracted 
confession was rejected because the sur- 
rounding circumstances disclosed that it 
was obtained under Police pressure it was 
observed that it is always difficullt for an 
accused person to prove ill-treatment or 
inducement by the Police even when it is 
true: Mobarakali v. Emperor (9). l 


Having given our best consideration to 
all the facts and circumstances of the pre- 
sent case, we are far from convinced that 
the confession (Ex. P-9) of the appellant is, 
true and was voluntarily made and, as the 
same is retracted, we deem it very unsafe to 
uphold the appellant’s conviction only on, 
its basis. It is rightly conceded by the 
learned Government Advocate that 


(3) 86 Ind. Cas, 414; 52 O. 67; 29 0, W. N.300; A, 
I. R. 1925 Oal. 587; 26 Or. L. J. 782 


© 53 Ind. Cas, 929; 230. W. N. 886; 20 Or. L, J, 
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the first confessional statement (Ex. P-6) 
is totally inadmissible in evidence: against ` 
the appellant. There then remains the ap-' 
pellant’s statement as an, approver.. Since i 
the deposition is also unworthy of credence! 
for reasons already given ‘and is also re-- 
tracted, it cannot afford any corrobora- ` 
tion of the retracted confession: Empress v. 
Chutia (2). 


-The learned Government Advocate had 
argued that the confession of the appellant 
was corroborated by the following facts :— 


(1): that the appellant pointed out the- 
places where Hanmanta was buried and the’ 
Articles H, B, Fand J; 


. (2) that the lathi (Article G) was picked up 
. by the ‘appellant from ‘among the other 
lathis-and the appellant testified that it was 
the lathi which Pirusha had given to Mahe- 
bub; and , | : 4 
: (3) that two women had seen a body 
being eaten by vultures in the neighbour- 
hood where, some bones and hairs were re- 
. covered. 


“As to the first fact both the Sub-Inspector 
Kevel Krishna (P. W. No. 2) and Govind- 
rao Patwari (P. W. No, 5) ‘have clearly 
stated that Mahebub and Shafi-had gone 
together inthe company of the Police to 
“ ghow‘the place of the burial of the dead’ 
body of the deceased Hanmanta but that- 
the appellant was unable to locate the 
place saying that he had forgotten it “as 
it .was dark.” Both of them stated that it 
was Mahebub who pointed the place as 
also the Articles H, B, F and J. As to the 
second fact there is nothing on (Ne record of 
this case to show when or wher ‘rom or by 
whom Article G was picked up. , ‘or is there 
any evidence to- corroborate the ‘statement 
of the appellant in Ex. P-16 that this lathi 
was:given by Pirusha to.Mahebub and sub- 
sequently thrown away. As to the third 
fact it is sufficient to state that, since the 
appellant was unable to locate the spot 
wherethe body of the deceased Hanmanta was 
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the appellant was not concerned in the 
murder‘and that- 
committed the crime. Mr. Vaidya took. 


care to at once writé to Mr. Digby, the Ses- 


sions Judge, informing him of this incident: | 
The learned Additional Sessions. 


Ex. D-1. 
Judge refused to receive this statement on 


the ground that it did not come within the: 


purview ofs.32 (1) of the Evidence Act, 
‘We are, however, of opinion, though. not 
without some degree of doubt, thatjthe state- 
ment in question could-be admissible un-' 


der s. 32 (8) of the Evidence Act. In Umra: 


v, Emperor: (10), where.-an -accomplice: in- 
criminating himself and the appellant by a- 
statement to the Police about the crime 
had suksequently died his statement was- 
admitted in evidence by~the High Oourt: 
under s. 32- (3) of the- Evidence Act and- 
special leave for appeal to the. Privy Council- 
was rejected: as the- question was one of 
interpretation of certain section of 8 
Statute. i r 


For the foregoing reasons we accept: this 
appeal, set aside the conviction ‘and order 
that the appellant, Sheikh Shafi, be set at 


liberty. 


4 


G. R, D. Appeal allowed. 


$ 4 


a Cas. 844; 27 Bom. L. R. 701; A: L Re 
1925 P. 0.52; L. R. 6 A. (P.` O.) 16; 21 L. W. 160; 48 
M: L. J. 61; 2 0. W. N 5; 6 Lah. 45; 3 Pat: L. R. 


93 Or.; 26 Òr. L. J. 1020; 52 I.A; 121 @.'0.). 
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thrown away, the evidence of these women ' 


affords no corroboration whatsoever to -the 
confession of “the appellant. 


The above discussion is sufficient to dis- 
pose ofthe, appeal . but. we.capnot refrain 
"ftoi remarking. on one.very. significant fact 
which) wag. that ‘Mahebub. just: before.he 
was about to be hanged stated to Mr, Vaidya 


> 


he and- Pirusha alone had” 


hs 
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. ALLAHABAD HIGH COURT. 
MATRIMONTAL REFERENCE No. 6 or 1929. 
January 21, 1930. 

Present :—Bir Grimwood Mears, Krt., Chief 
Justice, Mr. Justice Boys and Mr, Justice 


King. 
Mrs, MURIEL BLANCHE HARTLEY— 


PETITIONER 


VeETSUS 
JAOK FLEMING HARTLEY— 
| RESPONDENT, 

Divorce Act (IV of 1869), s. 12—Petition for divorce 
—No opposition—Duty of Court to consider whether 
there has been delay or connivance. f : 

A decree for dissolution of marriage on the ground 
of adultery and cruelty should not be granted even 
if the application is unopposed, without considering 
such material questions as whether there has been 
unexplained delay in filing the petition or whether 
there has been connivance on the part ofthe petitioner. 
Ip. 465, col. 1; p. 466, col. 1.] 

Mr. R.I. Wahid, for the Petitioner. 

JUDGMENT.—Mrs. Muriel Blanche 
Hartley asks this Court to confirm the 
decree nisi granted to her by Mr. Badhwar, 


`- District Judge of Saharanpur, for dissolu- 


tion of her marriage with Jack Fleming 

Hartley, on the ground of adultery and 

cruelty. : 

.As the record stood when it came before 

us, we should have had no hesitation what- 
ever in refusing to confirm the decree. 
Both Mr. Badhwar, the District Judge who 

tried the case, and Mr. R.I. Wahid, who. 
appeared before him and in this Court on 

behalf of the petitioner, would almost seem 

to have been under the impression that, if 

a petition for divorce is unopposed, it is 

sufficient basis fora decree if there is evi- 

dence that the respondent has committed 

the adultery and has been cruel to his wife. 

There is not in the judgment one single 

word to suggest that the learned Judge 

gave oné moment's thought to such very 

material questions as whether there had 

been unexplained delay in filing the peti- 
tion, or whether there had been connivance 

on the part of the petitioner at the alleged 

adultery. 

Paragraph 4 of the petition alleged “that . 
during the last two years or so one 
Miss Dorothy Gardiner was introduced | 
into the home by the respondent, the said 
Miss Dorothy Gardiner continually living 
with the petitioner and the respondent 
wherever they were posted except with one 
or two breaks for a few days at a timeé:” 
Paragraph 6 alleges that on divers occasions 
during these two years the respondent com- 
mitted adultery with the said Miss Dorothy 


Gardiner. Subsequent paragraphs set out carriage 
the charges of alleged cruelty. In para, 14 44-3.” Mr. 
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the petitioner made the- usual statement 

that there was no collusion or connivance. 
The facts stated, then, in this petition 

plainly suggested along continued course 


_of adultery committed by the respondent 


over a period of two years, that adultery 
being well-known to the petitioner and 
being committed actually with the woman 
living in the house practically throughout 
the whole period: It, moreover, suggested 
that the petitioner had left the house of her 
husband not in. any way because she was 
displeased at the adultery but because she 
began to be afraid of her husband’s vio- 
lence. 

The petitioner, Mrs. Hartely, gave evi- 
dence on January 28th, 1929. She stated - 
that in 1926 (neither the Judge nor her 
Counsel] took the trouble te ask to be more 
precise) her husband brought Miss Gardi- 
ner from Kathgodam to Bareilly, where the 
parties were then stationed, for a dance. 
The petitioner stated that since that time 
Miss Gardiner had stayed with her and 
her husband wherever they went, and that 
from the very outset the respondent and 
Miss Gardiner were on intimate terms, 
thing, becoming very noticeable in No- 
vember 1927. The petitioner alleged that she 
saw the respondent and Miss Gardiner kiss- 
ing eack other and Miss Gardiner sitting 
on Mr. Hartley's lap. Neither the Judge nor 
the petiticner’s Counsel Mr. Wahid took the 
trouble te record or get it recorded (even 
if the statement was made at all) when these 
incidents occurred. The next statement is 
to the effect that “in the hot weather they 
used to sleep in the same room, while my 
bed was. put aside.” There is nothing in 
this to show to which year reference was 
being made. Mr. Wahid, petitioner's Coun- 
sel, when asked by us informed-us that it 
referred to the hot weather of 1927. If that 
were so; then, in the absence of some very 
convincing explanation, this. statement 
would in itself be sufficient to wreck the 
petitioner's chances of obtaining her di- 
yorce, particularly when coupled with the 
failure to obtain any explanation from‘ the 
petitioner as to whether she objected to this 
arrangement or not. The petitioner next 
states that “whenever Mr. Hartley went 
out on tour Miss Gardiner accompanied 
him. Whenever Mr. Hartley had to go to 
Delhi he took his dinner with us ai 9 
o'clock at night, after’ which both Mr. 
Hartley and Miss Gardiner used to go to 
the Railway Station and sleep in an empty - 
to catch the morning train at 
Hartley's duties asa Police ; 


“ Inspectoron the Railway manifestly required 
him to be constantly on tour, and this state- 
ment of the petitioner would equally plainly 
suggest that during allthis period of associa- 

: tion between Mr. Hartley and Miss Gardiner 
they were constantly going out all over the 
place on tour together, without any explana- 

_ tion at all being asked for or obtained from 
the petitioner as to why she did not resent 
it or leave her husband, We have, however, 
taken a further statement from Mr. Hartley 
from which it bas appeared that instead of 

Mr, Hartley and Miss Gardiner having-made 
a number of trips to Delhi, as issuggested 
by the words “whenever Mr. Hartley had to 
go to Delhi”, he only took Miss Gardiner 
‘with him once to Delhi, and Mr. Hartley 


seized the opportunity of his prolonged’ 


absence to leave his house, taking the 
children with her, 
This is all that Mrs. Hartley said in her 
evidence to the District Judge on the subject 
_ of adultery. Itis manifest that with her 
' statement left as it was by the District 
Judgeand her Counsel Mr. Wahid, there 
was ample ground for the conclusion that 
‘Mrs. Hartley had really been a consenting 
‘party during the best part of two years to 
the long continued course-of adultery 
between her husband and Miss Gardiner, 
and upon this we should have had no 
hesitation in refusing to confirm the decree. 
From the questions we put to Mr. Wahid it 
appeared that he’ had: given no serious 
“thought whatever, if indeed any, to the 
questions of delay and connivance. For- 
tunately, however, for herself, the petitioner 
was in Court and, therefore, in a position to 
hear the inevitable comments on her 
‘evidence as “it stood. At first she had 
remained seated atthe back of the Court, 
‘put upon hearing our comments she came 
‘forward and took a seat atthe side of Mr. 
Wahid. From an answer which she gave 
to a remark' from one of the members of 
“this Bench, we thought it desirable to take 
a further statement from her. She explained 
‘that though Miss Gardiner was brought 
to her house for the ‘purpose of attending a 


dance in March of 1926, Miss Gardiner was- 


in fact a nurse by profession and the peti- 


tioner was within afew months of her con- : 
finement and, Miss Gardiner stayed on to. 


help the petitioner through her confinement 
‘and no doubt generally with the children 
‘and household work. | y = : 

Actually before the child was born the 
petitioner's ‘husband’ was transferred to 
Agra. ` Miss Gardiner'also went there with 


‘fhem and: took up'a post in -a ‘hospital. for: 


~towards’ the sost 


ill. 
‘which she had referred, and which she had 
not been asked to specify more precisely in 
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_ two or three weeks, . visiting thé- petitioner 


the week-ends.. 


and her husband during 
Gardiner came 


After the three weeks Miss 


‘to live with the petitioner and her husband 


permanently—at first her father and sub- 
sequently her brother paying something 
O of her keep. About the 
end of 1926 all three of the persons con- 
cerned went to Saharanpur where they 
still were, when in June, 1928, the petitioner 
left her husband’s house, and very shortly 


- afterwards filed the present ‘petition. Mrs. 


‘Hartley says-that for a long while she: had 


never remarked anything wrong between ~ 
„her husband and Miss ‘Gardiner, the latter 

of whom had been very good toher when 
She explained that the hot weather to 


her previous statement in the trial Court, 
-referred not tothe hot weather of 1927 but 
to the hot weather of 1928, which puta 
wholly different complexion on this incident. 


‘She further has explained to us that it was 


-not till April, 1928, until a few weeks before 
-she left the house, that her husband took to 
lying down in the same room with Miss 
-Gardiner and making the petitioner lie | 
_down in another room. The earliest incident 
of cruelty which she mentions date back 
from May, or possibly: March, 1928, and she 
says that it was not till then that she began 
to suspect that there was undue intimacy - 
‘between her husband and Miss Gardiner, 
-and finally she says that it was his taking 
‘Miss Gardiner with him to Delhi and i 
threatening to. shoot her, the petitioner, if 
‘he found her in the house on his turn, that 
finally drove her from the house and caused 
cher to file the present petition. ` 
.- It is manifest that the evidence that she |. 
-has given in this Court throws an entirely 
new light on the case.. While on. the record 
as it was left by the District Judge and her 
Counsel, Mr. Wahid, there,was ample reason 
‘for dismissing the petition. on the grounds 
of delay and connivance, we see no reason 
-in the light -of the further statement which 
we have obtained from the petitioner, for 
‘refusing to confirm the decree. No further ' 
‘application beyond this is-before us. : 
We cannot leave this case, however, 
-without putting on record our strong dis- 


-approval of the total omission by the `’ 


‘District Judge to consider the issues of 
-delay and connivance and his negligent 

-failure to get on record with any precision , 
-the necessary facts, and the same comment 
. must indubitably apply to the conduct of 


ithe. ease “by, the petitioner's Oounsel, Mr, 


Swe 
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Wahid, whọ even heredid not appear to 
have any proper appreciation of the gravity 
of the omissions. Wemakethe decree nist 
absolute, ` 

A. Decree made absolute. 





ALLAHABAD HIGH COURT. 
MisoELLANEOUS Oaas No. 1001 or 1928. 
_ February 20, 1923. 
Present: —Mr. Justice Mukerji and 
Mr. Justice Naimatullah. 
In re SHIVA PERSHAD GUPTA. 

Income Tax Act(XI of 1923), 3,18, 66—Reference 
by Commissioner—Power of High Court io find out 
for itself questions of law that are really involved 
Assessment of tax—Interest for several years received 
in particular year—Assessment for next year—Cal-, 
culation of income of previous year—Aseessee, whether 
entitled to set off losses incurred during all those 
years, 

Although ordinarily the Income Tax Oommissioner 
would be the officer who would frame the points of 
Jaw that arise in the case stated by him and although 
he would be expected to givehis own opinion on those 
points oflaw, for the benefit of the High Court, 8. 
66, Income Tax Act, requires the High Court to decide 
the questions oflaw that arise in the case, The 
High Court isentitledtc ‘“re-settle the issues” as’ it 
were, and decide those issues. [p. 469, cols. 1 & 2.] 

The members of ajoint family decided to separate 


asandfrom the 9th October, 1921. The matter was ' 


referred to arbitration and the award was made a rule 
of the Court on 26th February, 1926. In assessing 
. one of the membersfor year 1927-1928 the Income Tax 
Officer took all the accumulated interest for 192i to 
1926 as his actual income for the year 1926-27 but 
refused toset off against it the losses suffered by him 
in business during those years and irrecoverable debts: 
Held, thatthe assesses was entitled to deduct from 
his “income”, which was in the shape of interest which 
had accrued due, nót only in the year 1926-27, but in 
five previous years, the losses and irrecoverable debts 
that happened and should have been discovered, res- 

, pectively, in those years: (p. 469, col, 2.) 


Reterence submitted by the Commis- 


-sioner of Income ‘Tax, United Pro- 
vinces, as per hisletter No. 59128, dated the 
5th November, 1928. 

Mr. U. S. Bajpai, for the Orown. : 


Sir Tej Bahadur Sapru and Mr. Rama | 


` Kant Malaviya, for the Objectors. 


JUDGMENT. 
Mukerji, J.—Thisis a reference by 
‘the Commissioner of Income Tax, United 
Provinces, under s. 66, Income Tax Act of 


` 1922, 


The facts as they appear from the state- . 


“ment of the case .made by the learned 
Commissioner and from the several ap- 
. pendices attached to the statement appear 
„tobe as follows :—There was joint family 


İn ře stira ragsitaD dodi. 


- (Sambat 1983), 
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business owned by several mémbers of 
the family, the head office of which was 
in Calcutta. The income-tax for the entire 
business was paid at Calcutta by the head 
office firm carrying on business under the 
name and style of Sital Prasad Kharag 
Prasad. The members of the family decided 
toseparate, as and from the date 9th October, 


(1921. The date ofseparation having been 


fixed by mutual agreement, the actual parti- 


` tion of the effects of the family was made 
„over to two gentlemen, Pandit Madan 


Mohan Malaviya and Babu Baldeo Ram 


“Dave. These gentlemen made an award on 


30th of November, 1925. The said award 
was made a rule of the Court on 26th 
February, 1926. It was, therefore, on 20th 
February, 1926, that the assessee, Babu 
Shiva Prasad Gupta, at whose instance this 
reference has been made, became the owner 
of the lot given to him as the result ofthe 
partition, 26th February, 1926, was almost at 
the close uf the Sambat year 1982. The Sam- 
bat year 1983 began on 15th of March, 1926, 
For the Sambat 1983, Babu Shiva Prasad 
Gupta had a statement of his financiel posi- 
tion drawn up in the shape of a profit and 
loss account. I have already mentioned 
that the family became separate with effect 
from 9th October, 1921, which would cor- 
respond to sometime about Kartik 1978 
Sambat, In preparing the profit and loss 
account on the credit or income side was 
shown the interest which accrued to Babu 
Shiva Prasad during the years 1978 Sambat 
to 1983 Sambat, each year being shown 
separately. On the debit or loss side, was 
shown for different years, such amounts as 
represented either a loss in business or 
unrealisable debis. 

Babu Shiva Prasad Gupta was to be 
assessed forhis income of the year 1927-28. 
The amount of his probable income, for the 
purpose of assessment, was to be taken to 
have been the same as was his actual income 
in the “previous year” namely, 1926-27 
which would approximately correspond to 
the Sambat year 1983. . . 

Having the profit and loss account pre- 
pared as aforessid before him, the Ineome 
Tax Officertook all the accumulated interest 
of the several years as Babu Shiva Prasad's 
income for the year 1426 27. Babu Shiva 
Prasad’s contention was that if on the 
income side, the interest that accumulated 
from time totime was to be shown as the 
income of the particular year 1926-27 
he was entitled to setoff, as 
against thatincome, the losses suffered by 
him in business (the main business being 
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a printing press) and on-account of -irre- 
coverable debts. f ; : 

Apparently, the. Income Tax Officer re- 
fused to deduct, out of the so-called income 
of Babu Shiva Prasad Gupta for the year 
1926-27 his losses during the years, the 
interest earned for which have been taken 
as'his income. There was an appeal to the 
Assistant Oommissioner. It was unsuccess- 
ful except in so far asthe assessable in- 
come was'slightly reduced by him, _ 

‘The assessee petitioned the Income Tax 
Commissioner to refer his case to, the High 
Oourt but he did: not formulate the question 
of law that really arose for decision. The 
learned Oommissioner of Income Tax has 
formulated three questions for being an- 
swered by the High Court., These are as 
follows:— . - 

(1) Incomputing the income, profits and 
gains of the:previous year, for the purpose 
of assessing them to income-tax, can busi- 
ness losses incurred in years anterior to 
the previous year be set off against the in- 
come of the previous year?. . _ aS 

(2) Similarly, in computing. the income 
of the previous. year, can. bad debts or 
irrecoverable loans that became bad or 
irrecoverable respectively in years anterior 

„to the previous year be. deducted from the 
income of the previous year ? 

'(3) If the answer to these two questions 
be in the negative, can interest that accrued. 

.in years anterior to the- previous year, but 
for which the assessee in accordance with 
the system of accountancy regularly em- 
ployed by him (see s. 13 of the Indian 
Income Tax Act) has taken.credit for the 
first time in the previous year, be included 


in computing the income of the previous - 


year for the purpose of assessing it to 
incomé-tax ? ; P 

It will be noticed that the first two 
questions do not really arise in the case. 
The third. question , again does not state 
., the actual question that is in controversy. 
It entirely ignores the contention of Mr, 
Gupta that he is entitled to deduction out 
of what has been taken to be his income, 

The learned Government Advocate has. 
contended that the High Court has no 
“power to find out for. itself what are the 
substantial questions of law that have 
arisen between the parties and that it ig 
bound either to answer such questions 


p s 


,as have been put to it by the Commis-. 


.Sioner of Income Tax or to send back. 
the case to himto make fresh “statement” 


in the case, - - ae 
In. view of this contention, I- have con-- 


in ve SEA PERSHAD GbdTA,, 


1241, O. 19380. 
sidered s..66 of the Indian Income Tax Act 


in it for the extreme’contention of the 
learned Government Advocate. It appears 
to me that the section is not happily 
worded and the pronoun “it” has been 
used sometimes for a “question of law” and 
sometimes for the case. The meaning and 
object, however, of the entire s. 66 seems 
to me to be free: from obscurity. My im- 
pression is that the High Oourt has to 
accept the fact as found by the Com- 
missioner of Income-Tax and if necessary 
may call for more facts by asking him to 
make a fresh statement of them under sub- 
s, 4 ofs, 66. But it is for the High Qourt 
to find out,- from the contention of the 
assesses onthe one hand and the conten- 
tion 6f the Income Tax awthorities on the 
other, what is the real point of law that 
arises between the parties and what it 
has-to decide. This reading of s. 66 seems 
to be clear to me, from among other matters, 
the fact that the High Court is nowhere 
called ‘upon to decide such questions as 
may be framed by the Commissioner of 
Income-Tax. . 

"Let us now reads, 66 clause by clause. Sub- 


section 1-says where in the case of any 


assessment a question of law arises, the 


Commissioner may draw up a statement 


of the-case and refer “it” with his own 
opinion tó the High Court. The pronoun 
“it” may refer either to thecase which 
word appears close by, or it} may refer 
to the “question” of law which word “ques- 
tion” appears four lines earlier. 
Sub-section 2 mentions the case where 
reference isto be made atthe instance 
of the assessee, sub-s. -1 having 


- carefully. I am unable to find any warrant - 


already provided that 4 reference could’. 


be made by the Income Tax Commissioner 
either of his own motion or on reference 


from any Income Tax authority subordinate 


to him. Here again, the pronoun “it” that 
appears after the word “refer” may stand 
for the “case” or the “question” of law. 
The proviso to sub-s. (2) makes it clear 
that the object of the reference is the de« 
cision by the High Court of the question 
of law that arises in the case and the main 
object of sending up the “case” is the des 
cision of the question of law: The proviso 
says that if the Commissioner, in the ‘exer- 
cise of his power of revision, decides the 
“question” which can mean only the ques- 
tion of law that arises, the assesses may 
withdraw his application for a reference to 
the High Couri: Ifthe assessee is satisfied 
with the Commissioner's decision on thé 


` 
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point of law he may choose that he no 
longer would have a decision by the High 
Court. 

Sub-3, 3 relates to the position that 
might arise if the Commissioner happens 
to be of opinion that there is no question of 
law to be decided and the High Court is 
of opinion that there is a question of law to’ 
bə decided and all that the ‘High Court 
wants is a statement of the case by the 
Commissioner, Obviously, in these cir- 
cumstances, it will be for the High Oourt 
to find out what is point of law that arises 
‘and requires decision. In this sub-section 
what is to be referred -to the High 
Court is the statement of the case, or the 
case itself’ or not a point or- points of law. | 

Subs 4 relates to the affair when the 
statement of the case made by the Oom- 
missioner is unsatisfactory. It says that 
where a statement in a case referred under 
this section (s. 66) is insufficient to enable 
the High Court to determine the question 
raised “thereby,” namely, by the case, the 
Oourt.may refer back the case to the Com- 
missioner for additions and alterations. 
-The proviso supports the view that it would 
be for the High Court to find out what is 
the real point of law that is in issue be- 
tween the assessee on the one hand and 
‘the Income-Tax authorities onthe other and 
whether for the purpose of determination 
of the point of law, sufficient facts have 
been supplied. It must be remembered 
that the questions of law that would ordi- 
narily arise would arise in connection with 
particular facts and must be answered with 
reference to those facts. Otherwise, there 
would be no necessity of a statement of a 
case or any addition or alteration in that 
statement. It would be sufficient merely to 
put an abstract question of law to. the 
High Court for an answer. 

Sub-s.5 says that the High Court, on 
hearing any such “case” shall decide the 
“question of law raised thereby,” The 
word “thereby” must stand for ‘the case.” 
‘This sub-section nowhere suggests that the 


duties of the High Oourt are 
confined to answering the question 
of law put to it by the (Uommis- 


sioner, whether or not such question is & 
substantial question that is to be decided 
between the parties (the assessees and ‘the 
Income Tax authority). 

The result of my reading of 8. 66, there- 
fore, is that although ordinarily the ncome- 
Tax Commissioner would be the officer who 
would frame the points of law thatarise in 
the case ‘stated: by him and although he 
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would be expected to give his own 
opinion on those points of law 
for the benefit of the High Court, s. 66 
requires the High Oourt to decide the 
questions of law that arise in the case, i. ¢., 
the High Oourt is entitled to “re-settle 
the issues” as it were, and decide those 
issues Of course, the issues would all beon 
question of law. : 
This being my reading of the provisions 
of s. 66 of the Income-Tax Act, I find that 
the only controversy that does arise between 
the Income-Tax authority on the one hand 
and the assessee on the other, is “whether 
the assessee is entitled to deduct from his 
‘income,’ which isin the shape of interest 
which has accrued due, not only in the year 
1926-27, butin five previous years (going up 
to Sambat 1978, seep. 7 Appendix A) the 
losses and itrecoverable debts that happen- 
ed and should have been discovered, res- 
pectively,in those years?" : 


The answer to such a question can be 
only in the affirmative. i 


It will “be recalled among the mem- 
bers of the joint Hindu family, the date 
of separation was fixed as 8th October, 
1921, corresponding to 1978 Sambat. For 
full four years, the partition proceedings 
dragged on and it was not till the close of 
Sambat 1982 that the assesses came to know 
what he had got as his share in the joint 
family property. It has been found that 
no income-tax was paid on the interest 
that accrued in the years 1978 to 1982, 
according to the account-books, It is clear 
that income-tax ought to be paid for those 
years, but no income-tax can be assessed 
for the years 1978 to 1932, unless the ac- 
cumulated interest be taken as a part of 
the income of the. year 1903 (1926 to 1927), 
Prior to the year 1927-28, the assessee 
could only have been the joint family. 
The family did not treat the accrued 
interest as a partof their profits and did 
not pay any income-tax on the same. In 
profit and loss account, the assessee, Mr, 
Shiva Prasad Gupta, treated the accumu- 
lated interest as his income for the year 
1983, This treatment by Mr. Gupta was . 
only for the purpose of ascertainment of 
his own financial position. It would bean 
untrue statement of fact if we said that 
the accumulated interest of 5 years was Mr, 
Shiva Prasad’s income in one particular 
year, namely 1983. But heis prepared to 
allow the Income Tax authorities to treat 
the entire accumulated interest as his 
income for the “previous years”, provided 
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he is allowed to set of against the interest, 
that accrued'in a particular year, the loss - 
that 'was incurred in the business (press) 
or due to a particular debt becoming 
irrecoverable in that particular year. This 
is a perfectly fair and equitable position 
and is not inany way discountenanced by 
8. 13 of the Income-Tax Act. Section 13 of 
the Income-Tax Act is a very fair section, if 
properly understood. It says that when 
an assessee keeps his accounta in a par- 
ticular way in order to ascertain his own 
profit and logs, take his case of profit and 
“loss: in his particular way, provided it 
gives an accurate idea of his income ina 
particular period. But for this purpose, 
the method of keeping the account should 
be one which the assessee habitually and 
. regularly adopts. This can only mean 
that the practice has gone on for some 

time. In this particular case before me, 
there can be no question of sny par- 
ticular method of keeping account which 
may have been “regularly employed”, to 
quote the exact language of =. 13 Mr, 
Gupta came by his separate property in 
the very year under consideration, viz., 
1926-27. “He could not possibly have 
developed for himself any method of 
accounting as to which the description 
“regularly employed” may be applied. The 
Income-Tax: Officer, in the circumstances, is 
thrown. upon “such basis” and “such 
manner” as the Income-Tax Officer may 
determine ss. 13. This does not mean that 
the Income-Tax Officer has a purely arbitrary 
power to assess theincome. If he adopts 
one particular method he is to pursue it 
to its logical conclusion. In this case, the 
Income-Tax Officer adopts the assessee’s 
’‘chitta’ or profit and -loss account for the- 
purposes of s. 13 of the Income-Tax Act, 
-but he accepts only the figures on the one 
side and ignores the figures on the other. 

In other - words he proceeds on what has 

been described in the course of the argument 
and in the statement of the case as “mercan- 
tile accountancy system”. That system is- 
this. Inany particular year, the amounts 
that have become recoverable are 
shown as the income actually received and 
>: the liabilities incurred are shown ag 
amounts actually disbursed. Under this. 
system, the merchant, in orderto ascertain 

‘his income, which is really a “book income”, 

deducts from the profit earned according 
. to his books, the losses’ that he has suffered; 

also according to his books. The balance 
is a net “book income.” Under s. 13 of the 

Income-Tax Act thie pet “book income” may 
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be accepted by the Income-Tax Officer as a’ 


fair estimate of the merchant's income, The 
‘reason will be two-fold. The merchant 
himself uses this method of ascertaining his 


own income and, secondly, the method is not - 
an unfair one. In this particular case before.’ 
me, the Income-Tax Officer accepts the ‘book 


income’ of any particular year, say for 


example, the year 1979 as the a:s2esee's 


income, because the agsessee, in his profit - 


and loss account” has taken the book income 


year 1979 in order to ascertain his actual 
book income for 1979 Sambat the Income-Tax 


Officer saye, “you ought to have done that’ 


in the year 1979 and you cannot do it now.” 
The simple and honest answer to that would 
be “In the year 1979, the accrued interest 
was never treated asa part of the income 
and, therefore, the accrued losses were never 
deducted out of the income”. To my mind, 
it is manifestly unjust that in treating the 
book income as the actual income the Insses, 
which would have been deducted if the book 
income had been treated as the actual income 
in a particular year, by the assessee, should 
not be deducted. 

“My answer to the question formulated 


- of 1979 Sambat as his income. But when the - 
assessee ascertained also his losses for the- 


4 


above at page 7, therefore, is that the aegessee - 


is entitled to have deducted from his 
estimated income the actual losses that may 
have been suffered in a particular year and 
the amount of irrecoverable debts that 
should have been discovered and could 
have been discovered in a particular year. 
As regards the questions put by the 
learned Commissioner of Income-Tax, my 
simple answer is that those questions do not 
at all arise, for there is no difference of 


opinion between him and the assessee on - 


those points. The learned Counsel for the 
assezsce, Sir Tej Bahadur Sapru, agreed 
before us, without any difficulty, that the 
answers to the questions Nos. 1 and 2 should 
be in the negative and the Income-Tax Com- 
missioner has himself given his answers to 
those questions in the negative. Asregards 
the third question, as I have already stated, 


it does not cover the point in controversy ` 


which is, whether or not the assesses is 
entitled to have deducted from his estimated 
income certain particular amounts. I need 
not repeat, therefore, that none of the three 
questions framed by the learned Commis- 
ioner arise in the case. There is no occasion 
for calling for a fresh statement of the case, 
under sub-s, 4ofs. 66, for all the facts 
necessary forthe determination of the real 


controversy on the questions of law, do. 
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appear from the statement- of the case 
‘furnished to us by. the learned Commis- 
sioner, Í 

Niamatullah, J.—I concur. 

By the Court.—The question that 
arises in the case as stated by the learned 
Commissioner is that indicated at page 7 
ot the judgment of one of usand is “Whether 
the assessee is entitled to deduct from his 
income which is in the shape of interest 
which has accrued tohim not only in year 
1926 to 1927 but in five previous years (go-. 
ing up to Sambat 1978, see page 7 åp- 
pendix A) the losses and irrecoverable debts’ 
and . should have been discovered respec’ 
tively in those years.” Bee ea 

Our answer is that to be found at the top 
of page ll in the judgment of one of us 
namely, “The assessee is entitled to‘have: 
deducted from his estimated income not 
only losses that may have been suffered in- 
a particular year .and the amount of 
irrecoverable debts that should have been 
discovered and could have been discovered. 
in a particular year.” . Wares 

Let a copy of our judgment be sent down ' 
to the Commissioner of Income-Tax for: his, 
information. We certify that the . Govern- 
ment. Advocate is entitled to a day’s ‘fee, 
namely Rs. 200. The costs of this reference 
_ shall be paid. by the Government. The. 

Government. Advocate will have one month’s; 
time to certify, as allowed by the rules. 

“4, | Reference answered accordingly.” ° 
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ALLAHABAD HIGH COURT. 
Lerrers Parent Appea.s Nos, 71 To 75 
oF 1928, ; 
January 17, 1980. 
Present :—Mr. Justice Mukerji 
and Mr. Justice Bennet. - : 
- Ser RAM CHANDRA NAIK KALYA— 
` PLAINTIFF—ÅPPELLANT - 
a Tersus 
SATYA NARAIN AND 0THBRS— DEFENDANTS 
` —RESPONDENTE. 
: Agra Tenancy Act (II of 1901), Chap. X, ss. 150, 
156, 158—Suit for assessment of revenue under Chap. 
KI Land not assessed to revenue—Sutt, maintain. 
ability 07. ; ' 
“TE there isno revenue payable on the lands in 
question no revenue can be assessed under-s. 158 of: 
the Agra Tenancy Act, 1901. [p. 472, col 1.] , 
, A suit under Chap. X of the said Act can be brought, 
by the proprietor of a mahal or part of a mahal only in 
respect ofany land situated in such mahal or part of a’ 
mahal and it is only in the case of persons who. are. 
not entered in the khewat that. a.suit -will_lie. under 
this Ohapter.. [ibid]. 5 cs 


= ee a 


Í BAM OHANDRA V, SATYA NARAIN, | 


, dismissed the suit o 


any 


Letters Patent Appeal agaist a judgment 
of Justice Sir Cecil Walsh, dated ‘the 21st of 
February, 1928, | : 

-Messra. P. L, Banerji and K. Verma, for- 
the Appellant. = 

.Mr. Damodar Das, for the Respondents: , 

 JUDGMENT.—Theseare five connected 
appeals brought by a plaintiff against the, 
judgment of a learned single J udge of this 
Court dismissing the suit of the plaintiff 

which was for assessment of rent and in 
the alternative for assessment of the share’ 
of Government revenue onthe plots held 
by the defendants who were entered as 
muafidars. The lower Oourts. have also. 
f the plaintif. It was 
claimed by the learned Counsel on behalf 
of the appellant-plaintiff, that his case 
came under s. 156, Act IL ‘of 1901. Sec-: 
tion 150 lays down that the proprietor of a 
mahal or part of a mahal may sue to resume’ 
possession of or have rent assessed on any 
lands situated in such mahal or part of a 
mahal purporting to be held rent free or to 
have the holder thereof declared to be liable 
to pay the revenue on it. Section 154° lays 
down the cases in which land held ‘rent-free 
is liable to resumption. Section 158 lays 
down the case of land which is not liable to 

154 and which has’ 
for fifty years and by 
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years and by two successors to the original 
grantee. Accordingly, under that ‘section 
the land shall be deemed to be held in 
proprietary right. That section continues, 
“and the Gourt shall declare the holder of 


` such land to be the proprietor thereof, and 


to beliable to pay therevenue thereon, and 
shall determine the revenue payable by 
him.” This section, enables a Oourt’ to 
assess revenue if there is revenue payable 
on the land in question. The learned 
Oounsel.for the appellant referred to thè 
provisions of 8. 58 of the Land Revenue 
‘Act to the effect that revenue might be as- 
sessed on this land, butthe question before 
us is not whether revenue might be asses- 
géd st some future date on this land, but 


| whether there is in fact revenue assessed on ` 
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theland at present. The finding of the 
lower Appellate Court is that there is no 
revenue at present assessed on thisland. ` 

Areferenceto the khewate of 1289 Fasli 
shows that this fact is undoubtedly correct. 
There are two khewats, one for Mouza 
Chaksari Kalan and the other for Mouza 
Chaksari Khurd. But the khewats are 
similar and are briefly as follows. In each 
mahal the khewat has a number of khatas, 
6 in one case and 7 in the other. 
Khewat No. 1 is entered for the plaintiff- 
appellant as the sole ownerand is stated to 
be 16 annas of khalsa land. Below this 
khewat No. 1 (and in the case of one mahal 
below an entry of a small area as public 
roads) come the remaining khatas under the 
heading “muaf lekhiraj,” i. e. free from 
payment of revenue. These following 
khatas contain the names of the defend- 
ants’ predecessors with their small areas 
of muafi land. Now, the first point that is 
apparent from this khata is that the revenue 
of the village is assessed solely on khata 
No. 1. No revenue is assessed on any of 
the khatas in suit and accordingly, as there 
is no revenue payable on these plots se no 
Ee can be assessed on the plots under 
B. 158. i 

The next point which is apparent is that 
the land of the defəndants does not liè 
within the land owned by the plaintif. 
The i6-annasof the mahal owned by the 
plaintiff is entirely separate from the areas 
of muafi land owned by the defendants. 
. Accordingly, therefore, the plaintiff cannot 
come under Chap. X, because s. 150 only 
refers to suits by the proprietor of a mahal 
or part of a mahal for assessment of rent on 
“any land situated in such mahal or part of 
‘a mahal.” The land of the defendanis not 
being situated in the mahal or part of the 


mahal owned by the plaintiff, the plaintiff ` 


cannot get relief under this Chapter. 

In fact, the suit of the plaintiff has been 
entirely misconceived. Such asuit as the 
present will only lie bya proprietor of 
‘a khewat for land which is entered in the 
khataunt as appertaining 
khatas of the plaintiff. The mere fact that 
the defendants are entered themselves in 
the khewat show that no suit under Ohap, 
X could lie against them. It is only in the 
case of persons who are notentered in the 
khewat that suits will lie under this Ohap- 
ter. 


Aceordingly we dismiss these five 


appeals brought by the plaintiff, with 
costs. : 
Ae ye l Appeals dismissed; 


SHIVA LING SWAMI JANGAM V. MAHADEO APPA, 


to the khewat. 
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ALLAHABAD HIGH COURT. 
Ssoonp O1vin APPEAL No. 740 oF 1927. 
January 16, 1930. Ds 
Persent:—Mr. Justice Sen and Mr, Justice 
£ Niamatullah. - 
Shri Mahant SHIVA LING SWAMI . 
JANGAM—DEFENDANT—ÅPPELLANT 
; versus 
MAHADEO APPA—Ptatni IFF— 
RESPONDENT. 
Will—Construction —Provision for payment of heredi 
tary pension to servant—Condition for performance 
of minor services, whether mandatory or directory— 
Civil Procedure Code (Act V of 1908), s. 11—Res judi- 
eata—Mere obiter dicta cannot operate as res judicata. 
Where a testator by his Will directed that B, an 
old servant of the testator should be paid Re. 15 per 
mensem and provided further as ` follows: 
“As B is an old servant of mine, it is incum- 
bent on the executor to manage the temple and 
‘chhattar’ with his advice, and the said servant should 
also do charitable works with the permission ofthe 
executor. After the death of these servants it is the 
duty of the executor and his successor-in-interest to 
pay the salary to the heirs:and successors of these 
servants, generation after generation, by way of pèn- 
sion as mentioned above." There was also a further 
direction that B should supervise the temple and 
the ‘chhattar’, and after his death, his heirs and 
suecessors should supervise the work of ‘puja’ in the 


‘temple and the chhattar. Ina suit by the minor 


son of B, after B's death, for arrears of pension : 

_ Held, that the conditions laid down in the Will were 
directory and not mandatory, and that the plaintiff was 
entitled to arrears of pension notwithstanding the 
fact that hehad not performed any services. [p. 473, 


col. H ih . 
A finding in a previous;case which is a mere obiter 
dictum cannot operate as res judicata. [p. 473, col. 2.7 


Second appeal from a decree of the 
Additional Subordinate Judge, Benares, 
dated the 25th of January, 1927, modifying 
a decree of Oity; Munsif, dated the 3rd of 
September, 1926, : 

Messrs. R. K. Malaviya and Debi Prasad 
Malaviya, for the Appellant. 

Messrs. Ambika Prasad and Godadhar 
Prasad, for the Respondent. 

JUDGMENT.—This is an appeal by 
the defendant which arises out of a suit for 
recovery of Rs. 675 principal and Rs. 152-2-3 
interest. 

Rani Deo Amma, widow of Raja Ling 
Rajendra Wadiar, executed a Will in favour 
Birbbadra Swami Jangam on the 12th May, 
1891. The testatrix died, and Birbhadra 
Swami Jangam entered into possession of 
the entire estate. Upon the death of the latter 
his disciple, Mahant Rajeshwar Swami suc- 
ceeded to the estate and, after him, theestate 
devolved upon the defendant in his 
capacity as disciple of Mahant Rajeshwar 
Swami. 

- Paragraphs 6 and 7 of the Willare materi- 
al fop the purpose of appeal. Paragraph: 
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6 provides “that out of the income from the 
interest and from my property the exe- 
cutor should pay Rs. 20 per, month to my 
mother, Lachhmi Amma, . who lives with 
me, and Rs. 15 per month to Balaji Jamadar 
and Rs, 7 per month to Munshi Jager Dev 
Prasad, who are’ my own servants and well- 
wishers, for their lives. As Balaji is an old 
servant of mine, it is incumbent on the 
executor to manage the temple and ‘chhat- 
‘ter’ with his advice, and the said servant 
should also do charitable works with the 
permission of the executor. After the 
death of these servants it is the duty of the 
executor and his successors-in-interest to 
pay the salary to the heirs and successors of 
these servants generation after generation 
by way of pension as mentioned above. .In 
case of default, the servants aforesaid would 
be entitled to take proceedings according to 
law.” Paragraph 7 ofthe Will provides 
inter alia, that Balaji Jamadar should 
supervise the temple and the ‘chhattar’, and 
after his death, his heirs and successors 
should supervise the work of ‘puja’in the 
temple and the ‘chhattar’. 

‘Balaji Jamadar, the original recipient of 
the pension is dead. The plaintiff is the 
minor son of Balaji Jamadar. He claims 
to recover the arrears of pension due to him 
from ithe g15th September, 1922, Balaji 
J a having died on the 15th August, 
1922, g ; 

Thesuit was resisted upon the ground that 
the right to recover pension was conditional 
upon the performance of certain services, 
which are indicated in the Will, and that the 
plaintiff had neither done nor could doany 
work relating to the estate of Rani Deo 
Amms in accordance with the conditions 
laid down in the Will and that, therefore, 
the suit was misconceived. It was also 
contended that the plaintiff was not entitled 
to any interest. 

A further plea appears to have been raised 
in the lower Appellate Court that the claim 
was barred by therule of res judicata. 

The Court of first instance held that the 
conditions laid down in the Will were direc- 
tory and not mandatory,: and that the 
plaintiff was entitled to arrears of pension 
notwithstanding the fact that he had not 
performed any services. The plea of-res 
judicata was repelled. The Oourt of first 
instance, however, came to the conclusion 
that the rate of interest claimed was ex- 
cessive, and allowed interest at the rate of 
6 per cent. per annum. 

The pleas raised in the trial Court were 
reiterated in the lower Appellate Court but 
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‘were overruled save and except as to interest. 
‘The lower Appellate Court disallowed. inter- 


- est before the date of the suit. and relied 
‘upon a decision of this Court in Jwala 
‘Prasad v. Hoti Lal (1). 


; Ithas -been contended that, under th 
terms of the Will, the plaintiff is not entiti. 
ed to recover any pension without per- 
forming certain services which are laid 
down in the document, iWe are in agres- 
ment with the views of the Courts below 
thatthe conditions upon which particular 
emphasis has been laid by the defendant- 
appellant were directory and not mandatory 
Under, the-circumstances, the plaintiff was 
entitled to claim arrears of pension, which 
fell due after the death of Balaji Jamadar. 
The plea of res judicata has been urged. 
This plea was not specifically taken in the 
written statement. Reliance has been 
placed upon certain observations contained 
in the judgment of the District Judge of 
Benares, dated 29th January, 1926, in Civil 
Appeal No. 299 of 1925, between Shri Mahant 
Shiva Ling Swami Jangam against Maha- 
deo Appa. Balaji Jamadar had mortgag- 
ed his right to receive the pension under 
the Will to Shri Mahant Shiva Ling Swami 
Jangam, The latter brought a suit for 
sale in enforcement of his mortgage, 
Balaji was dead at the date of the suit, and 
the ‘claim was directed against the present 
plaintiff. The question raised in appeal be- 
fore the learned District Judge was whether 
the respondent's father could mortgage his 
right to receive the allowance. The 
District Judge, who heard the appeal, said 
that the right of pension is a personal right 
conditional on performing certain works 
and’ was not merely given to Balaji in 
recognition of his services. ‘The observa- 
tion of the learned District Judge on this 


‘point was no more than an obiter dictum, 


There was no question before him as 
to the right of the present plaintiff-respond- 
ent to receive pension. Under the circum- 
stances, the finding of the learned District 
Judgé on this point cannot operate as res 
judicata in the present action. 
' These were the only points which were 
argued in this appeal, We are of opinion 
that this appeal is without. force, and is 
dismissed with costs. ; . 
The Oourt of first instance passed a decree 
against the estate of Rani Deo Amma and 
also personally against the defendant, In 
a previous suit, it was held by Mr, Harper 


(1) 79 Ind. Cas, 1049; 22 A. L, J. 558; 46 A. 625: A] 
R. 1924 All. 711. 2 A 625; An 
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in his judgment, dated 19th March 1925, 
that a large sum of money belonging to the 
estate of Rani Deo Amma was in the hands 
of the defendants which had not yet been 
accounted for. . The plaintifi-respodent is 
- entitled to execute his decree against the 
estate of Rani Deo Amma in the hands of 
Mahant Shiva Ling Swami Jangam and to 
pursue his remedy against him personally 
in the event of his not accounting. for such 
‘assets as he had originally received. To 


this extent, we would uphold the cross- 


bijection and modify the; decrees of the 
Oaie below. We do not disturb the order 
ofthe lower Appellate Court as to interest. 
We make no order as to costs of the cross- 


objection. 


a Decree modified. 


ALLAHABAD HIGH COURT. 
Suconp Cavin ArreaL No. 1242 oF 1927, 
December 12, 1929. 

Present:—Justice Sir Shah Muhammad 
Sulaiman, KT., and Mr. Justice Kendall. 

_LATAFAT ALI KHAN AND ANGTHER— 

l DEFENDANTS —ÅPPELLANTS 

aya TErsusS 

MOHAMMAD YAR KHAN AND anoTHER— 
I PrAINTIEFES AND Musammat IMTIAZ 

- BEGAM AND aNoTHER—DEFENDANTS— 

A RESPONDENTS. 

= Civil Procedure Code (Act V of 1908), O. XXXII, 

mn, 11, 0. XLI, "r. J—Decree against minor defendant 

-Refusal of guardian ad litem to prefer appeal— 

Appeal by next friend, competency’ of—Procedure to 

be followed by next friend—A ppointment of guardian 

ad litem whether enures for whole lis. 

“ Even for purposes of appeal it is only the guardian 

ud litem appointed by the trial Court whocan re- 

present the minor, and so long as he has not 
died, retired or been removed,no one else can be 
allowed torepresent the minors in appeal. [p. 475, 
colL] 3 


“ Jwala Dei v. Pirbhu (1), and other cases, referred 


ie But ifthe guardian is either not doing his duty 
or is negligent or has colluded, or if there is other, 
sufficient ground for his removal, any other person. 
entrusted inthe welfare of the minor may prefer an 
appeal accompanied by an application for the re- 
moval of the guardian andthe appointment of himself 
in his place and ifsuch application is granted the 
appeal may be treated as having been properly filed. 


[p. 475, col. 2,] 
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An appeal preferred by a next friend ‘without any 
such application and {without any suggestion that 
there was any ground for removal of the guardian 
ad litem is incompetent, and although the Appellate! 
Court may entertain suchan application at a later 
stage it will be justified in refusing to entertain any 
such applicationat a very late stage. [p. 479, col. 
2; p. 476, col. 1.)  __ : a 

Second appeal from a decree of the Ad- ' 
ditional District Judge, Meerut, dated the 
10th of December, 1926, confirming that of 
the Subordinate Judge, 
dated the lst of June, 1921. 


Dr. M. L. Agarwala and Mr. S. N. Chaube, :- 
for the Appellant. : ; 
Dr. M. Wali-ullah, for the Respondents. 


JUDGMENT.—A preliminary objec- ` 
tion is taken to the hearing of this appeal. 
and for the purposes of this objection only 
a few facts need be mentioned. | 

The plaintiffs instituted a suit for pre- 
emption of a zemindari property as well as ` 
a house. The deferndants-vendees were 
minors. A relation of their refused to act 
as their guardian, and the Gourt ap- 
pointed Mr. Makhan Lal, a Vakil of the 
Court, as the guardian ad litem of the - ` 
minors. The case was fought out and was" 
decreed both as against part of the zemin- ` 
dari and ahouse. The guardian ad litem, 
did not prefer any appeal from that decree; 
but a memorandum ofappeal was filed on 
behalf of the minors by their father Wila- 
yat Ali. A note was, added to the memo- 
randum of appeal to the effect that “in the. 
original suit, Babu Makhan Lal, Vakil, was. 
appointed the guardian ad litem of the ap- 
pellants by the Court. Ashe is not ready 
to prefer this appeal, he has been inclined 
in the array of the respondents.’ There 
was no formal application filed by the father 
of the appellants for the removal of the. | 
guardian ad litem and for the appointment. 
of himself in his place. Nor does it appear: 
that Mr. Makhan Lal appeared at the time 
of the hearing of the appeal. During the’ 
course ofthe argument a suggestion was: 
thrown out by the Advocate for the appel- 
lants that the defect of the appeal having 
been preferred by a person other than the 
guardian ad litem might be remedied by 
ordering that the person through whom the. 
appeal had been filed should be appointed 
guardian ad litem for the purpose .of the 
appeal. The learned Judge thought that 
he, had no power to do this and refused to. 
takeany such step. He dismissed the ap-- 
peal as being incompetent. But to avoid 
any further remand he proceeded to recor: 
his opinions on the merits. as well, 


Muzaffarnagar, ` 


1941. 0, 1980 - 
` The fathér of the” minor défendants has 
now filed a second appeal and he is met by: 

the same objection before us. E 
In the trial Opurt the position of a minor 
plaintiff is slightly different from that of a. 
minor defendant, inasmuch as under O, 
XXXII a suit can be filed through a next 
. friend without any formal appointment by 
the Court, but a guardian ad litem of a 
minor defendant has to be appointed by the 
Court itself, and: such guardian once ap- 
pointed cannot beremoved unless he desires 
to retire, or doesnot do his duty, or there. 
isother sufficient gfound for permitting 
him to retire [O. XXXII, r. 11 (1)]. It has, 
however, been heldina series of cases of 
this Court that the guardian ad litem. 
appointed for a minor defendant continues 
torepresent him until he has been removed 
by an order of the Court. In the words of 
Straight, J. in Jwala Dei v. Pirbhu (1), 
“ where a person is appointed as the guar- 
dian of a minor for the purposes of 
“a lis, that means of such lis in all its’ 
ramifications and so long {as it sub-. 
sists, whether in the Court of first instance. 
or in the Court of Appeal, unless he takes 
the necessary step to have himself discharg- 
ed from that position which has been put 
upon him by the Court.” This view has 
been accepted in subsequent cases :— 
Bawan Das v. Bishnath (2), In the matter of 
the application of Sukhdeo Rai (3), Shambhu 
v: Kanhaya (4), Bhaglu v. Dharma (5). It 
must, therefore, now be taken as settled: 
Taw that even for purposes of ‘appeal it is. 
only the guardian ad litem appointed by 
the trial Court who can represent the minor 


s 


and. that so long as he has not 
died, retired or been removed, no one 
else can be allowed to represent 


the minors in appeal. A suggestion was 
thrown out in the case of Bawan Das v. 
Bishnath (2), that the proper remedy would 
beto apply to the lower Appellate Court for 
an order removing the guardian ad litem 
from his office and, if such an order were 
obtained, to present afresh appeal together 
with an application under s. 5of the Limi- 
tation Act. That, of course, was an observa- 
tion not necessary for the purposes of that 
case. 


A. W. N. (1891) 192. 
(1899) 203. 
489 


- (1) 14 A. 35; 
(2) A. W. N. ; 

<. (3) 2 A. L. J. 489, 

‘ Ind. Oas. 457; 44 A,619;20 A, L. J. 599; A.I 

R. 1922 All. 332. ee 

`> (5) 75 Ind. Oas. 898; 45 A. 623; 21 A, L. 9.591; A.T; 


R, 1924 All. 79, 


ook 
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After the passing of a decree the lis in at 
least the trial Court comes to an end for the 
time being, and as the rules under 0, 
XXXII do not expressly apply to execu- 
tion proceedings, it would seem that the 
3 functus officio for the pur- 
pose of removing the guardian and appoint- 
ing a fresh guardian in his place. Fani 
Bhusan Bhutan v. Surendra Nath Das (6) .It 
would, therefore, be both inappropriate and . 
inconvenient to apply to the trial Court to 
appoint fresh guardian in order that an ap- 
peal may be preferred by him, In caseg 

3 1 after the 

decree, the practice of this Court is to per- 
mit an appeal to be preferred by another 
next friend or guardian along with an ap- 
plication praying for his formal appoint- 
ment. It seems to usthatif the allegation 
is that the guardianis either not doing his 
duty or is negligent or has colluded,. or if 
there is other sufficient ground for his re- 
moval, any other person, entrusted in the 
welfare of the minor may prefer an appeal 
accompanied by an application for the ‘Te- 
moval of the guardian and the appointment 
of himeelfin his place, It ig very doubtful 
if without any such appeal Pending before 
the Appellate Court it would be seised of 
the case and would have j urisdiction to 
order the removal of the previously appoint- 
ed guardian ad litem. mere application. 
for such a purpose without an appeal may 
therefore, be defective. On the other hand. 
even if there is some defect in the presenta: 
tion of the appeal by a person who has not 
yet been formally appointed ag guardian 
that defect can ‘be easily cured under the 
provisions of s. 153 of the Civil Procedure 
Code to which there was no corresponding 
section in the old Code whieh was in force 
at the time when Bawan Das’s case was de- 
cided. We think it would be symplifying 
procedure ifan appeal were allowed to be 
preferred within the time allowed by law 
by another next friend, coupled with an 
application for the removal of the guardian | 
ad litem on any of the grounds mentioned in 
O. XXXII, r. 1; andifsuch an application 
is ultimately granted the appeal may be 
treated as having been properly filed.. 


In the present case, however, there is this 
difficulty in the way of the appellant, that 


` no formal application for the removal of the 
| ‘guardian ad litem was preferred, and there 
_ Was no suggestion that there was an 


ground for his removal as contemplated by 


- (6) 64nd. Oas. 25; 35. 0.LS.9. e- 


416 ; 


oppose an application for his removal. At 
best it can besuggested that the guardian 
ad litem was-not ready-to prefer an appeal, 
possibly because he thought that the appeal 
would have no force.- The learned District 


. Judge could not have entertained such an 


oral application. at the late stage at which 
the suggestion came without an opportunity 
having been given to the guardian ad litem 
to meet it. We, therefore, think that, al- 


- though it would not be correct to say that he 


G 


had no jurisdiction to entertain any such 
application, he was perfectly justified in 
refusing to entertain itas it was made ata 
very late stage. in the case and gave no 


„grounds which would justify the removal 


of the guardian. 


* In this view of the matter it is not neces- 
aary to gointo the other questions which 
have been raised in this appeal. gi 
“"We accordingly dismiss this appeal with 
costs.’ ' : 7 

- We have taken into consideration the cir- 
cumstances under which the appeal was pre- 
ferred in the lower Appellate Court and in 
this' Court, as well as the grounds of deci- 
sion, and we think that on the whole’ it 
would be just and proper to direct that the 
parties should bear their own costs in both 
these Courts. 5 


Ai | Appeal dismissed, 


` 
sat 


' “ALLAHABAD HIGH COURT. 
- SEconD CIVIL APPBAL No. 2289 or 1927. 
_ November 22, 1929. 
Present :—Mr. Justice King and 
Mr. Justice Bennet. 
Rant PHOOL KUARI— 
PLaINTIFFE—APPELLANT 
` VETSUS 
BHAGWAN DAS AND oTAERS— 
pa DEFENDANTS—RESPONDENTS. 
- Mortgage—Prior and puisne mortgages—Suit for sale 
isne mortgagee—Puisne mortgagee, whether 
bound to redeem prior mortgagee—Decree for sale 
subject to prior mortgage, legality of—Civil Procedure 
Code (Act V of 1908), 0. XXXIV, rr. 1, 12. 
Tn a suit by a puisne mortgagee for sale, to which 


. the prior mortgagee’ is'‘also-a-party, the puisne mort- 
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"O. XXXII, r. 11. Nor does-it appear that 
the guardian ad litem had any notice to 


1641, 0, 1830 


gagee cannot be compelled to redeem the prior mort- 

gagee. He is entitled toa decree for sale subject ‘to 

tho i= of the prior mortgagee. [p. 476, col. 2; p. 477, 

col. L. oa 
Kanti Ram v. Kutubuddin Mahomed (2), followed. 

_ Manohar Lal v. Ram Babu (1), distinguished. 


Second appeal from a decree of the 
Additional Subordinate Judge, Morad- 
abad, dated the z7thof August, 1927, con- 
firming that of the Munsif, Bijnor, dated 
the 13th of December, 1926. 


` Dr. K.N. Katju, for the Appellant. 
Mr. Vishwa Mitra, for the Respondents. © 


JUDGMENT.—This appeal arises out 
of a.suit to recover the money due on the 
basis of a hypothecation bond, dated 
the 10th of November, 1918. 


- The suit was not contested by the mortga- | 
gors, but defendant No. 9, Bhagwan Das, 
was impleaded as a subsequent mortgagee 
of a portion of the mortgaged property, 
namely, the property which is ‘situated 
in mahal “yellow Bhagwan Die” of Mauza 
Fatehpur Asl. 


Bhagwan Das pleaded that he had priority 
in respect of his mortgages and it was 
found asa fact that he held two usufruc- 
tuary mortgages of a date earlier than the 
datë of the mortgage in suit. He con- 
tended that the plaintiff should not be 
allowed to bring the property to sale 
without paying him the mortgage-money 
due on his prior mortgages. 

The trial Court granted to the plain- 
tiff a decree for sale on condition that 
the plaintiff should pay Rs. 1,500 to the 
prior mortgagee Bhagwan Das, and ordered 
that in case of failure by the plaintiff to 
make such payment then the suit shall 
stand dismissed with costs. i 

The decree was upheld on appeal by 
the learned Additional Subordinate Judge 
of Moradabad. 

It has been contended before us in 
second appeal by the plaintiff that the 


decree of the trial Court (which has been 


upheld by: the lower Appellate Court) is 
defective in that it compels the puisne ' 
mortgagee to redeem the prior mortgagee 


< as a condition of bringing the property 


to sale. The.contention is that the prop- 
er decree to pass would be to decree 
the sale of the property in suit subject 
to the prior mortgages. Loc 

On this point ‘we think that the con- 
tention of the learned Advocate for the 


-appellant is :well-founded. The lower Ap- 


pellate Court relied upon a ruling in 


1 
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Manohar Lal v. Ram Babu (1), That was be affected by decřee given upon such. 


a case in which the’ defendants were the 
auction-purchasers of properties sold in 
_ execution of' a decree obtained upon a 
prior mortgage and the plaintiff was seek- 
ing to bring the property to sale on the 
‘basis of his subsequent mortgage. It was 
held in that case that the plaintiff had. no 
absolute right to -bring the property 
to sale in stisfaction’ of his mortgage 
subject to the prior mortgage and that 
-in the circumstances he ought to redeem 
the prior mortgage before bringing the 
property to sale. 

In our opinion this ruling can be dis- 
tinguished from the present’ case on the 
facts. In the case now before usthe prior 
mortgagee has not brought a suit upon 
his mortgage and the interests of mortga- 
gor and prior mortgagee are still separate, 
In the case upon which the ruling was 
passed the auction-purchasher had acquired 
the rights both of the mortgagor and of 
the prior mortgagee. The ruling proceeds 
upon its special facts which are quite 
different from the facts of the case now 
under consideration. a | 

On the other hand, we have been re- 
ferred to the ruling in Kanti Ram v. Kutub- 
uddin. Mahomed (2). That was asuit bya 
second mortgagee to which the prior mort- 


gagee was'a party and the plaintiff pray- 


ed that the amount due to him might be > 


realised by sale of: the mortgaged property. 
The Courts below dismissed the suit hold- 
ing that the plaintiff was not entitled to 
sell: the mortgaged property without re- 
deeming the prior mortgage. It was held 
that this view was erroneous and that the 
plaintiff was entitled to a decree forsale 
of the mortgaged property subject to the 
lien of the prior encumbrances. The facts 
of that case are on all fours with the 
facts of the case before us. ' Although the 
ruling is an old one it has not been: 
shown to us that it has ever been dis» 
sented from and,in our opinion, it is still 
good law. Foe oer ae 
Under order XXXIV, r.lit is expressly 
provided, in the explanation, that a puisne 
mortgagee may sue for sale without mak- 
ing the prior mortgagee a party to the 
suit, That implies that on a decree for. 


sale by a puisne mortgagee the decree.“ 


would ordinarily be for -sale -of the -prop- 


erty subject to the prior mortgage. The. 


interests of the prior mortgagee. cannot 
(1) 14 Ind. Cas, 674; 84 A. 323; 9 A. Li J; 393. ~ 


terms. If the prior mortgagee is implead- 
ed by mistake (as happened in the pre- 
sent case because the plaintiff was under 
the impression that Bhagwan Das was a 
puisne mortgagee and not a prior mort- 
gagee) we do not think. that the mere fact 
that the prior mortgagee is a party to 
the suit will affect the nature of the 
decree which should be passed. In our 
opinion the learned Advocate for the ap- 
pellant is correct in contending that the 
proper. deora moala pe for sale of the 
property subject to the prior mortgages. 

Order. XXXIV, r. 12 shows, that if the . 
prior mortgagee consents then the property 
can be sold free from incumbrances on con- 
dition thatthe prior mortgagee will have 
the same interest in the sale-proceeds as he 
had in the property sold, A decree on those 
terms would not seem to be proper in 
the present case because the prior mort- 
gagee bas not expressly. consented to the 
sale of the property free from incum- . 
brances. j | 

‘The proper decree, therefore, will befor 
sale of the property subject to the prior 
mortgage. As the prior mortgagee: is a 


_ usufructuary mortgagee it is clear that the 


auction-purchaser will not be able to. get 


. possession of the property without redeem- 


ing the. prior mortgages. The interests 
of the prior mortgagee, therefore, will in 
no way be affected. l E 

. It has also been. argued that’ even if 
the views-taken. by the Courts below were 
correct there was no justification for dis- 
missing the suit for sale completely if 
the plaintiff failed to pay up the mort- 
gage money due to Bhagwan Das, He held 
a mortgage in respect of only part of the 
property mortgaged in the plaintiff's mort- 
gage-deed. At the most, therefore, the Court .. 
should have dismissed-the suit for sale 
in respect of the property- covered: by 
Bhagwan Das's mortgage-bonds, — `. 

Tn, our. opinion. this. argument- also is 
valid, but-in view of our decision on the 
first contention it does ‘not’ affect the 
renle AA er l En 
i e respondent Bhagwan Das mort 
is dead and- in his place his “agi “Ras 
been - substituted. Mr. Vishwa Mittra was 
appointed as Advocate on. behalf. of 
Bhagwan ‘Das but has not been appoint- 
ed on behalf of the son who is, therefore 
unrepresented in this appeal, 4 

We allow the appeal and decree the: 
plaintifs suit for sale of the mortgaged 
property subject to the prior mortgages 


` ABDUL 
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held by Bhagwan Das or his representa- l 
.- tive, The plaintiff-appellant will get his | 


costs in this Court and in the Court be- 
low from Bhagwan Das, defendant No. 9, 
The order as to 
costs of the trial Court will hold good. 
Let a decree be prepared accordingly under ` 

- XXXIV, r.4. The period for payment ‘ 
will be six months from today's date. 


JA Appeal allowed. 
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JUDGMENT. a 
Mukerji J.—This is an application in 
revision asking this Oourt to revise an order 
of the learned Munsifof Bareilly, dated the 
15th July, 1927, which has been affirmed, on 
appeal by the learned District Judge,on 15th 

November, 1927. < 
The facts which have given rise to the 
suit and the present application are briefly 
as follows:—The applicants before us were 


‘the two plaintiffs in the Oourt of first 


instance. They said that they had purchas- - 
eda grove on 19th August, 1918, and become 
the owner thereof, by the purchase. About 


“three years prior to the institution of the suit, 


during the absence of the plaintiffs in 


` Oaleutta, the defendants began to misap- 


ALLAHABAD HIGH COURT, 
Civit Revision No. 36 oF 1928, 
May 14, 1929. 
Present:—Mr, Justice Mukerji 
and Mr. Justice Young. 
HAKIM AND ANOTHER—PLAINTIFFS 
— APPLIOANTS - 


' versus 
MUKARRAM ALL AND anotHER— | 
. -  Dsrenpants—Opposire Parry. 
Agra Tenancy Act od of 1926), s. 99—Disposses- ` 
efore commencement of Act— 


. S. 99, applicability of—Civil Procedure Code (Act V - 


of 1908), sı 115—Order returning plaint on erroneous 


' view asto jurisdiction of Court—Revision, competency ` 


er, Where the dispossession has taken place prior to 


| the coming into force of the said Act. [p. 479, col. 
3: 


-Where the question whether a particular Court has ' 


A ‘or has not jurisdiction falls to be determined on a: 


consideration of the circumstances of the case and - 


: the Court decides that the cause of action did not 
- arise within the local limits of the jurisdiction of 


, the Court, that decision is not merely a decision as ~ 


to the jurisdiction of the Court, but is a decision as 
‘to certain facts, which, if they existed, would deter- - 


. mine the question of jurisdiction and although a find- E 
- ing on those facts might be a wrong finding the High” 


+> Qourt cannot interfere with that finding. But where 


.: District Judge, Bareilly, dated the 15th 


` the question is whether the Oivil Court, or the Re- 
`` venue Court should take cognizanes and a Court, _ 
` erroneously decides that the other class of Oourt 


should take cognizance of the suit, it, clearly fails to: 


-~ -exorcise a jurisdiction which is vested in it and its. 


decision is open to revision. [p.480,cols.1 & 2.] ` 
Jwala Prasad y. Hast Indian Ry. Co. (1)and | 


. - Chandu Lal v. Kokamal (2), distinguished. 
- , Bisheshar Prasad Pandey v. Raghubir (3), followed. - 


“ Revision against an order of the- 
of November, 1927. 
Mr. Nehal Chand, for the Applicants. 


~ Messrs. ‘Igbal Ahmad and Mukhtar 


_ Ahmad, for the Opposite Party. 


` 


propriate the fruits of the trees and con, 


“tinued to do so, till the date of the suit. 


The plaintiffs, therefore,claimed adeclaration 
of the title and Rs., 150, being the value 
of three years’ produce ‘of the trees. Later 
on, by amendment they claimed possession, 
if it was found that the plaintiffs were out 
of possession. 

Oi the two defendants, one pleaded that 
the whole village, of which the grove asa 


‘part, was waqf property and he was the 
~ mutwallt of the same, that the plaintiffs’ 


vendor Mendhu, wasa mere tenant and he 
surrendered his holding. He also pleadéd 
that the claim for the value of the fruits was 
not cognizable by the Civil Court and that 


of. “the suit was barred by the six months’ rule 
* Section 99 ofthe Agra Tenancy: Act of 1926 does ~ 
umob coverthe case of dispossession of-a grove hold- 


of limitation, : 
The other defendant pleaded that he had 
nothing to do with the management of the 
property which, he said, was wagf property 
and that he was merely acting undér the 
orders of the defendant No. 1, 
The learned Munsif, before whom thé suit 

was instituted, held that: Mendhu was a 
grove-holder and that after the sale of the 
grove he could not make a valid surrender 
of the grove to the zemindar. He, however, 
thought that the suit fell within s, 99 of the 
Agra Tenancy Act of 1926 and was not 
cognizable by the Oivil Oourt, He accord- 
ingly directed that the plaint be returned 
to the plaintiffs for presentation to the 
proper Court. An appeal was filed before 
the District Judge and one of the grounds 
taken was that the cause of action of the 
appellants occurred before the Tenancy Act 
of 1926 came into operation and that, there- 
fore, the Munsif ‘had erred in’ holding that. 


- B. 99 of the Tenancy Act applied to the case, 
The learned Judge dismissed the appeal, _ 


In this . Court, it has-been- urged that the 
views taken in the Courts below were wrong 


1941. O. 1930 


and the suit was cognizable by the Civil 
. Court. The learned Gounsel for the respond- 
ents supported the orders of the Court 
below on the merits and contended, further, 
“ that the revision was not entertainable at 
all in view of two cases decided by this 
Court, to be presently mentioned. é 


According to the allegations in the plaint 
the plaintiffs’ dispossession took place on 
Isth May, 1924, when, for the first time the 
defendants misappropriated the fruits of 
the plaintiffs’ grove. The subsequent mis- 
appropriations, according to the plaintiffs, 
"took place in May of the two following years 
1925 and 1926. Thenew Tenancy Act did 
not come into force till 7th September, 1926. 
Thus the plaintiffs’ cause of action was 
‘complete before the new Act came into 
force. There can be no doubt that under 
the rulings of the Allahabad High Court, 
a grove-holder was not a tenant under 
the tenancy Act of 1901. Since the Ten- 
ancy Act of 1926 came into operation, the 
grove-holder’s status is that of tenant. 
When the dispossession took place, the 
plaintifis were not tenants and it cannot 
be said, that the dispossession was that of 
a tenant by aland-holder. The argument, 
however, for the other side, is that the 
‘ease falls clearly within the language of 
'6. 99 of the Agra Tenancy Act and that, 
therefore, there is no escape from the 
conclusion that s. 99 applies and the suit 
should have been filed in the Reveune 
Court. Let us see if this is true. 


Section 99 reads as follows :— 
| “Any tenant............ ejected from 
‘geeeeMi8 holding........... otherwise than in 
„accordance with the provisions of this Act, 
by his land-holder...............” 


ssesesaso 


I have already pointed out that at 
the date of dispossession in 1924, the 
persons, who were dispossessed were not 
tenants. Then a grove was not “holding” 
under the Tenancy Act of 1901, because a 
-land occupied with trees and forming a 
grove was not ‘land’ which could constitute 
a holding within the meaning of the 
Tenancy Act of 1901. Thus, two of the 
conditions laid down in s. 29 of the Tenancy 
Act of 1926are not complied with. Lastly, 
we have to bear in mind the words, “ other- 
wise than in accordance . with the provi- 
sions of this Act". For the simple reason 
that the Act of 1926 was not and could 
not have been in force in 1924, the eject- 
ment of the plaintifs could not be said as 
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being, otherwise thai in accordance with 
the provisions of the Act of 1926. The 
‘ten words just quoted cannot be treated 
as amere surplusage and we cannot read 
‘the section as if these words did not exist, 
For the reasons given above, I am clearly 
of opinion that the plaintifis’ case does 
‘not and could not fall within the purview of 
s. 99 of the Act of 1926. That section can 
apply only to dispossession which took 
place after 7th September, 1926, 


There is yet another reason, anda very 
cogent reason indeed, for holding that the 
Legislature could not have possibly meant 
to provide for the case of a dispossession 
of a grove-holder to be covered by a. 99 if 
the dispossession took place prior to the 
coming into force of the Act. The Legis- 
lature has provided a rule of six months 
limitation for the institution of the suit 
under s. 99. Ifs, 99 and the rule of limita- 
tion be applied to the facts of the present 
cage, we must come to the absurd conclu- 
sion that the plaintiffs’ suit became time- 
barred within siz months of. their dis: 
possession, t.e. on 18th May 1924, nearly two 
years before the Act of 1926 came into 
operation. This absurd conclusion ig 
avoided and the entire Act and the policy 
of the Act can be given an intelligible and 
coherent meaning, if we accept the view 
which I have laid down above. This view 
in a nutshell, is that the dispossession was 
not of a tenant, tuat it was dispossession 
from something which was not a holding 
and that it was a dispossession which was 
mot “otherwise than in accordance with 
the provisions of Act of 1926.” 


Thold that the suit as instituted was i 
nizable by the Civil Court. re 


The next point to be considered is whe- 
ther itis not open to the High Oourt to 
‘revise the order directing the plaint to be 
returned for presentation to the proper 
Court. The two cases on which reliance 
has been placed by the learned Counsel for 
the respondents are Jwala Prasad v. East 
Indian Ry. Co. (1) and Chandu Lal v, 
Kokamal (2). Both the cases are of simi- 
‘lar nature. In the case of Jawala Prasad 
v. East Indian Ry. Co. (1) the question wag 
whether the plaintiffs’ cause of action arose 
within the jurisdiction of the Oourt of 
Cawnpore or whether the suit lay in the 


(1) 46 Ind. Oas. 99; 16 A. L. 5.535. 
(2) 61 Ind. Ons, 36; 19 A. L. J. 110; 43 4,334 


486: 


Caleutta Court. .The suit had-been filed in 
the. Oawnpore Oourt. The Subordinate. 
Judge held. that the suit should have been, 
filed in the Calcutta Court. This inding 
was affirmed on appeal. It was held that: 
this) was a finding of fact and law and 
even if that finding were erroneous, it 
“ could not be disturbed, in revision. Simi-. 
larly, in the case of Chandu Lal v. Kokamal 
(2) the question was whether any part of, 
_ the cause of action drose within the local 
limits of the jurisdiction of the Subordinate 
Judge of Agra. The Subordinate Judge - 
of Agra was of opinion that he had no 
jurisdiction. The District Judge, in appeal , 
held that the Subordinate Judge had 
jurisdiction and he directed that officer 
to try the suit. The decision that had 
been come to had to be come to ona; 
consideration of the allegations in the: 
plaint and on evidence that was adduced in, 
the case. The determination of the ques-., 
tion depended on. a determination .of ques; - 
tions of fact and law. It has been repeat- . 
edly held, by the Privy Council -and this ` 
Court, that the High Court's revisional.. 
` power is, not meant to correct mere error | 
of a question of fact or law but was 
confined to the question of jurisdiction, 
It.may always be said that a Court, when 
| it passes an order on a question of jurisdic- 
tion, it always considers the matter before 
it passesthe order and, therefore, when 
a question of, jurisdiction has been decided, 
no revision would lie under s. 115 of the | 
Civil Procedure Code. If that is so, s. 115 
would be of no use. where a question of. 
jurisdiction arises although its only end is, 
the correction of an error as to jurisdiction, 
In my opinion the learned Counsel for the 
respondents has misunderstood the effect . 
of the two cases on which he relies, The two 
cases lay down that where the. question 
whether a particular Court has or has not 
jurisdiction falls to be determined, on a con- ` 
sideration of the circumstances of the case 
and the’ Court decides that the cause of ac- 
tion did not arise within the local limits . 
of. the jurisdiction of the Court, that,. 
decision is not merely a decision as: 
to the jurisdiction. of the Oourt, but - 
is. a decision -as to. certain facts, which, - 
if they existed, would determine the . 
question of jurisdiction. The finding, on 
those facts might be awrong finding, but . 
the High Court cannot interfere with that. 
finding. But where, as in the present case, 
the question is whether the Civil. Court, or 
the Revenue Court should take cognizance 
and a Court, erroneously decides that the 
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other class of Court should take cognizance 
of the suit it, in my opinion, clearly fails 
to exercise a jurisdiction which is vested 
init, | i 


In the case of Bisheshar Prasad Pandey v. 
Raghubir (3) the Subordinate Judge in the 
Court of first instance had directed the 
plaint to be returned for presentation to 
the proper Revenue Court. The District 
Judge on appeal affirmed that decision. 
This Oourt interfered in revision and held 
that the Subordinate Judge had jurisdic- 
tion to hear the suit, set aside the order, 
complained of and directed the Subordinate 
Judge to hear the vase. In my opinion, 
there is no conflict whatsoever, between the 
cases in Jwala Prasad v. East Indian Ry. Co. 
(1) and Chandu Lal v. Kokamal (2) relied on 
by the Counsel for the respondents and 
the case in Bisheshar Prasad Pandey v. 
Raghubir (3). 


‘In the result, I would allow the applica- - 
tion in revision, set aside the order direct-. 
ing the plaint to be returned for pre- 
sentation tothe proper Court and would 
direct the Munsif to restore the suit on its 


| original number in the register, in his 


Court and to proceed with it in accordance 
with law. I would direct, that the costs 
up. to this stage of the litigation in all the 
Courts, should abide the result, 


yo 


Young, J.—I agree. 


By the Court.—We allow the applica- 
tion in revision, set aside the order direct= - 
ing the plaint to bereturned for presentation 
to the proper Court and direct the Munsif* 
to restore the suit to its original number 
in the register and to proceed with it in 
accordance with law. Costs in all the 
Courts hitherto shall abide the result. 


A. Application allowed. 


(3) 90 Ind. Cas. 353; AA. L. J. 83; L. R. 6 A. 253 
Rev.; A. I, R. 1926 Ali. 58; 48 A, 168. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ApPELLATE ORDER No. 105 
oF 1929. 
August 7, 1929, 

Present :—Mr. Justice B. B. Ghose ` 
and Mr Justice S. K. Ghose, 
ABDUL GOFUR MULLA AND ANOTHER 

: —APPLIOANTS 
versus ? 
KALIDHAN MONDAL AND orage 
— Opposite Party, 

Bengal Tenancy Act (VIII of 1885),s. 174—Civil 
Procedure Code (Act V of 1908), s. 47, 0. XXI, r. 89— 
Sale for arrears of rent—Deposit of amount by judg- 
ment-debtor—Deposit slightly short by mistake—Setting 
aside sale—A ppeal from order under s. 174, competency 
of—O. XXI, r. 89, Civil Procedure Code, applicability 
oF. y 


When property has been sold in execution of a 
decree for rent and the judgment-debtor deposits the, 
money, if by some mistake a short deposit is made 
and that deposit is accepted by the Court official as 
the correct amount and when the mistake is discovered 
the judgment-debtor pays in the full amount, it would 
hardly be consistent withcommon sense or justice to 
say that thejudgment-debtor has not complied with 
the provisions of s. 174 of the Bengal Tenancy Act 
and that he must lose the property. [p. 483, col. 


1) 
Chundi Charan Mandal v, Banke Behary- Lal Man- 
dal (5) followed. 
. An orderunder s. 174, Bengal Tenancy Act, does 
zot fall within s. 47, Civil Procedure Code. [p. 482, 
col. 2. - 
P oe Narain Lall v. Garoke Prasad (4),. follow- 
s : 


Sital Rat v. Nandalal (1), commented upon. 

The provisions of O. XXI 
Code, have no application to a sale under the Bengal 
Tenancy Act, [p. 482, col. 1.] 

Appeal against an order of the District 
Judge, 24-Perganas, dated the 20th Decem- 
ber, 1928, reversing that of the Additional 
Subordinate Judge, 24-Perganas, dated the 
-18th September, 1928, f 


Messrs. Jogesh Chunder Roy and Jatindra 
Nath Sanyal, for the Appellants. i 


Messrs. Amarendra Nath Bose, Kanai- 
dhone Dutt and Phanindra Nath De, for the 
Opposite Party. f . 


JUDGMENT. 


. B. B, Ghose, J.—This is an appeal by 
the judgment-debtor againstan order of 
the District Judge reversing the order of' 
the Subordinate Judge setting aside a sale 
in execution of a rent decree on the 
ground that the judgment-debtor had de~ 
posited the amounts necessary under sg. 
174 of the Bengal Tenancy Act. The facts: 
are these: A decree was obtained by the 
landlord for about Rs. 2,430. The sale was 
held on the llth August, 1928, and.a 
third party purchased the. property. in 


èl 
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question for Rs.,5,400 and odd. On the 29nd 
August, the judgment-debtor deposited 
the sum mentioned in the sale proclama- 
tion together with 5 per cent. of the 
purchase money and on the 18th Septem- 
ber, the Court made an order setting 
aside the sale. It was found afterwards 
that the amount which was necessary to be 
deposited for having the sale set aside 
fell short by Rs. 60 or Rs. 80, The reason for 
the error apparently was that the judg- 
ment-debtor deposited the sum given in 
the sale proclamation which only was 
necessary to be deposited if the application 
fell within O. XXI, r. 89 of the Civil Pro- 
cedure Oode, Under s.174 of the Bengal 
Tenancy Act the judgment.debtor was 
bound to deposit the entire money which 
the decree-holder was entitled to recover, 
The amount which fell short was apparent- 
ly on accountofthe interest that had to 
be calculated. since the date of the sale 
proclamation and the date of deposit. The 
decree-holder subsequently made an ap- 
plication for review of judgment before 
the Subordinate Judge and he also pre- 
ferred an appeal against the order of the 
Subordinate Judge tothe District Judge. 
The Subordinate Judge refused to re-con- 
sider the order setting aside the sale, The 
learned Judge, however, on appeal prefer- 
red by the decree-holder has directed the 
order for setting aside the sale to be vacated 
and for confirming the sale. The appeal 
is preferred against that order of the 
learned District Judge. Itis necessary to 
state that the auction-purchaser did not 
appeal against the order of the Subordinate 
Judge setting aside the sale. In this 
Oourt the decree-holder does not appear: 
the auction-purchaser appears and he takes 
8 preliminary objection to the maintain- 
ability of the appeal here. The learned 
Advocate for the appellant: answers by say- 
ing that there. was no appeal before the 
District Judge against the order of the 
Subordinate Judge and he has made an 
application in the alternative for setting 
aside the order of the District Judge on 
appeal on the ground that he had no 
jurisdiction to enteriain the appeal. The 
same objection was raised by the judg- 
ment-debtor before the learned Judge but 
he overruled the objection on the autnority 
of the case of Sital Rai v. Nandalal (1) 
and he held that the ‘appeal to him was 
competent -under s. 47 of the: (ode. IÈ 
the learned Judge was right in his view 
a 1 Ind. Cas, 304; 11°O, L, J. 202)" 13 O. W, N, 
691, 


f 
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“that s. 47 governed the proceedings, then 
there can be no question that there would 
bea second appeal. ` But the learned Adyo- 
cate for the respondent-auction- purchaser 
contends that thisis not a matter falling 
under s.47 of the Code but there was an 

' appeal before the learned Judge under 

_O, XLIII, r.' 1 (j) of the Oivil Procedure 
Code and he relies in support of his con- 
tention on the ease of Banshibadan Mandal 
v. Chhaumat Bibi (2), In my opinion, this 

contention is untenable because the pro- 
vision of O. XXI, r. 89 has no application 
to sales under ithe Bengal Tenancy Act 
(see s. 170 of the Act). The order of the 
trial Court was not made’ under O. XXI, r. 
92 of the Code on which the’ case cited 
was decided. It was made under s. 174 of 
the Bengal Tenancy Act and, therefore, this 
argument on behalf of the respondent has 

no force whatsoever. 


We have next to consider. whether the 
“ matter in question falls within the provision 


of 5.47 of the Code as it has been argued . 


on behalf of the respondent that it does 
not. The case of Sttal Rai v. Nandalal (1) 
to which the learned District Judge bas 
referred as supporting the proposition that 
the matter in controversy falls within s. 47 


of the Civil Procedure Code does not appear . 


“to support the proposition in its entirety. 
What the learned Judges say there is this: 
“It cannot be affirmed as a general pro- 
position of law either that an order under 
` g. 174 of the Bengal Tenancy Act or under 
s. 310-A of the Code of Oivil Procedure 


is oris not appealable. Whether an. order ' 


made under either of those sections is ap- 
pealable, must depend upon the circum- 
stances of the individual case before the 
Court.” It seems tome with great respect 
that the learned Judges proposed a pro- 
blem in each case to be solved by the 
` Court whenever a question arises under s 
1740f the Bengal Tenancy Act with which 
' only we are now concerned. That problem 
seems to have been solved by the learned 
Judges in tbat case andin some other 
` eases by holding that where the decree- 


holder was the purchaser the matter falls ` 


under s. 47 of the Code and an appeal lies, 
That: has been held in some cases previous 
to this and also in ‘subsequent cases. I must 
add again with the greatest respect that this 
decision seems to me to be fallacious having 
‘regard tothe view of the Privy Oouncil in 
‘the casé of Prosunno Kumar Sanyal v. 


| (2) $0 Ind; Cas, 228; 42 O, L, 
Ged o 
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Kali Das-Sanyal (3). There has, however, 


. been a series of cases which lay down that 


rule, In my judgment, an order under 
s. 174 of the Bengali Tenancy Act does not 
fall within s. 47 of the Oivil Procedure Code 
in any case and, in my opinion, the true rule 
was laid down in the case of Subh Narain 
Lall v. Goroke Prosad (4) although all the 
reasons stated there do not commend them- 
selves to me. . If all preeeedinga for setting 


_aside a saleare considered to be questions 


falling under s. 47, then by what: sort of 
reasoning can it be said that an order passed 


. under r. 92 of O. XXI of the Code for setting 


aside the sale on the ground of irregularity, 
fraud or otherwise is nota question’ falling 
under s. 47 of the Civil Procedure Code? 
This, however, has never been contended in 
any Court nor can it be contended that pro- 
ceedings under r. 92 of O. XXI ean, by any: 
stretch of language, be brought within the 
purview of s. 47 of the Code. I might have 
considered it necessary to refer this question 
to the Full Bench: but having regard to the 
fact that this question has been solved by the 
new amendment of the Bengal Tenancy Act, 
I do not think it necessary todo so.- Under 
the new s. 174, sub-s. 5, an appeal has been © 
allowed against an order setting aside or re-: 
fusing to set aside g sale. lcontent myself by: 
following the case of Subh Narain v. Goroke 
Prosad (4) referred to above. In my opin- 
ion, therefore, the appeal to.the learned 
Judge was not competent and on that ground 
the order of the learned Judge is liable to be 
set aside and that of the Subordinate Judge 
restored, : 
In disposing of this matter, I may refer to 
one other fact. This matter of short depos- 
ite on account of mistake in calculation is 
not infrequent. What the parties usually do 
is to apply to some Court. official to make 
the calculation as tothe amount which it 
is necessary for them to deposit in order to 
set asidea sale either under O. XXI, r. 89 
of the Civil Procedure Oode or under s. 174 
of the Bengal Tenancy Act. Asa matter of 
practice and it is also to be found in this 
case, a calculation is-made on the back of 
the petition for execution presented by the 
decree-holder and the calculation is made 
with reference to the application. Then 
chalans are filed and those chalans are pas- 
sed by the Sheristedar according to the 
General Rules and Oircular Orders, Civil, 
of this Court, Now, in this case also it was 


‘the duty of the Sheristedar to see as to the 


ma 19 -I, A. 166; 19-0, 683; 6 Sar. P: O.- J. -209 
T (830W. N. H4. 
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correctness of the amount to be deposited 
under r.20, Chap, IX of the Court's Rules, 
and Oireular Orders, (Civil). The Sheriste- 
dar in this case signed the chalans and 
evidently he was of opinion that the exact 

amounts required to be paid to the different 


parties were deposited by the judgment-. 


debtor. That being so, it seems to me that 
it falls within the observations of Mr. 
Justice Jenkins, as he then was, in the Full 
Bench case of Chundi Charan Mandal v. 
Banke Behary Lal Mandal (5) where that 
learnedJ udge stated that in order to succeed, 
the judgment-debtor must establish that 
he was prejudiced by the act of the Court 
and that the mistake that was made was at- 
tributable tothat act. Mr. Justice Jenkins 
was careful to point out that what constitut- 
ed act of the Court must depend upon the 
circumstances of each case. When the 
judgment-debtor deposits the money, if by 
some mistake a short deposit is made and 
that deposit is accepted by the Court official 
as the correct amount and when the mistake 
is discovered the judgment-debtor pays in 
the fall amount, it would hardly be con- 
sistent with common sense or juatice to 
say thatthe judgment-debtor has.not con- 
plied with the provisions of s. 174 of the 
Bengal Tenancy Act and that he must lose 
the property. The only thing that can be 
. dong in such a case is that at the most he 
should be made liable to pay interest for 
the few days that the mistake was not dis- 
covered and the money was not paid. It 
seems tome to bə still worse when the 
Court of first instance sets aside the sale on 
the ground that the full amount has been 
deposited and the Appellate Court reverses 
that decision and deprives the judgment- 
debtor of his property although the decree- 
holder has been satisfied in full. The posi- 
tion in this case is again worse because in 
the lower Court it was the decree-holder 
who was fighting the judgment-debtor. 
The auction-purchaser was satisfied with his 
5 per cent. and did not want to take the pro- 
perty. Here the decree-holder is not taking 
any interest but the auction-purchaser is 
resisting the appeal and the application for 
revision, Under these circumstances, the 
proper order to make is to dismiss the 
appeal, to allow the application in revi- 
sion, to set aside the judgment of the lower 
Appellate Court and toresture the the 
order of the Subordinate Judge. 
Having regard tothe fact that the judg- 
ment-debtor gave the wrong rule in his 


(5) 26 G. 449; 3 0. W. N, 283 (F. B) 
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petition under which he professed to de- 
posit the amount of the decree, there will ba 


no orderasto costs in any of the Courts, 
each party bearing his own costs through- 


out. 
S. K. Ghose, J.—I agree. 
A, Appeal dismissed, 


CALCUTTA HIGH COURT. 
. APPEAL FROM APPELLATE DEOREE No, 2169 
oF 1929, 
July 30, 1929. 
Present:—Mr. Justice Page and 
Mr. Justice Patterson. 
NARAYAN CHANDRA DUTT— 
PLatnTIFF—APPELLANT, 
versus 
Tus OHAIRMAN or tae PANIHATI 
MUNIOIPALITY—Darenpant— 
RESPONDENT. 

Bengal Municipal Act (II of 1884), ss. 85 (b), 101— 

Tax on holdings—Mode of assessment—Assessment on 

. estimated cost of buildings without ascertaining annual 
rental, legality of—Assessment ulira vires—Right to 
sue for declaration—Interpretation: of Statutes—Pro- 
visos, effect of. 

Under a. 85 (b) and s. 101 ‘ofthe Bengal Municipal 
Act tax on aholdizg has to be imposed in every case 
on the annual value of the holding which is deemed 
to be the gross annual rent at which the holding may 
be reasonably expected to let. The proviso tos. 101 
only lays downa maximum to prevent excessive as- 
sessment and does not authorisea Committee to levy ` 
rate on an estimate of the cost of the buildings 
without making any attempt to ascertain the annual 
rental of the holding. [p 483, col 1.) 

Nando Lal Bose y. Corporation for the Town of 
Calcutta (3), followed. 

If an assessment made bya Municipality ia ultra 
vires the assessee is entitled to a declaration that it is 
illegal. |p. 484, col, 2.) 

Where the language ofa section is clear end un- 
ambiguous, something which is not contained in 
it, cannot be imported into it by implication from the 
language ofa proviso. [p col. , 

West Derby Union v. Metropolitan Life Assurance 
Society (2), followed. 4 4 

_ Appeal against a decree of the First Addi- 
tional District Judge, z4-Perganas, dated 
the18th May, 1927, affirming that of the Sub- 
ordinate Judge, Third Oourt of 24-Perganas, 
dated the 19th June, 1926. 

"Dr. Bijan Kumar Mukerjee for the Appel- 


lant. 
Dr. Sarat Chandra Basak and Mr. Gogen- 
dra Nath Das, for the Respondent. 
JUDGMENT 
Page, J.—This is. a suit for a declara- 
_tion that the assessment of a rate under s: . 


Agi 


B5-(b) of the Bengal ‘Municipal Act (III of 
1824) of the annual value of the plaintiff- 
appellant 8 holding by the Commissioners 
of the Panihati Municipality was ultra vires 
and illegal. 

| The decision turns upon the true construc- 
tion of s. 101 of the Act which runs as 
follows: 

“101. The gross annual rent at which any 
holding may be reasonably expected to let 
shallbe deemed to be the annual value 
thereof; and such value shall accordingly 
be determined by the Commissioners and 
entered in the valuation list: 

Provided that,except in theDarjeblingMuni- 
cipality, if there be on a holding any build- 
ing or buildings the actual cost of erection 
of which can be ascertained or estimated, the 
annual value of such holding shall in no case 
be deemed to exceed an amount which would 
be equal to seven and a half per centum on 
such cost, in addition toa reasonable gound- 
rent for the land comprised in the 
holding.” : 

It appears that the holding in suit is 
debutter property beld by the plaintiff as 
shebait. Thearea of the holding is about 


13 bighas, of which half consisis of a fruit. 


orchard ; upon 3 bigkas there are 12 Shiva 
Mandirs, and upon the remainder of the 
holding stand the three-storied dwelling 
houses and offices forming the residence 
of the plaintif. The property is situate on 
the east bank of the Hooghly about eleven 
miles.up the river from Calcutta, with a 
pucca ghat leading to the river. ; 
In 1921 for the purposes of a latrine tax 
imposed under s & of the Act the annual 
value of the holding was assessed under 
8..96 at Re. 3,750 and in 1924, when the rate 
in question was imposed under s. 85 (b), 
it is conceded that no separate or 
further valuation of the holding was made 
and that the assessment was based upon 
the annual value that had been ascertained 
for the purpose of the latrine tax in 1921. 
Now, the holding in suit is of a similar 


mature to that of numerous other properties ` 


on the banks of the Hooghly that are used 
as the residences or pleasure houses of 
Prosperous citizens of Calcutta. The 
plaintiff's son in the course of his evidence 
at the trial stated that houses of this type 
in the neighbourhood of the plaintiff's 
holding rarely were let, and usually were 
occupied by the owners who had built or 
acquired them. But there was evidence 
that specific holdings of a similar nature in 
the vicinity had been let, and that. such 
properties from time to time changed 
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hands, and passad from one owner to 
another. 

Nevertheless, it appears that in 1921 
when the valuation list was prepared no 
attempt was made by the officer appointed 
to value the holdings to ascertain the an- 
nual rent at which the plaintifi’s holding 
might reasonably be expected to let, or to 
obtain information as to the cost of the 
construction of the buildings that had been 
erected on thesholding. All that the Valua- 
tion Officer purported to do was to estimate 
“by guess” what he conceived to be the 
cost of erecting the buildings that he found 
on the holding, and to settle the valuation 
upon the estimate thus made. The Com- 
missioners appear to have accepted the basis 
of the Valuation Officer’s estimate, and the 
assessment was fixed at 3 per cent. on an 
annual value of Rs, 3,750. 

If the assessment as made was ultra vires 
and illegal it cannot be sustained, and the 
plaintiff is entitled to the ‘1elief that he 
seeks: Chairman, Municipal Board, Chapra 
v. Basudeo BNarain ¿Singh (1). . 

On behalf of the respondents it is con- | 
tended that the assessment can be sapport- 
ed upon the footing that e. 101 and the first 
proviso thereto contain alternative modes 
of assessment, and that it is open to the 
Municipality to assess a holding either 
upon the annual value ascertained as set 
outins.10lor upon a percentages basis 
under the proviso. i : 

In my opinion.the construction which 
the respondents urge upon the Court can- 
not be accepted. The general rule for 
construing provisos was explained by the 
House of Lords in West Derby Union v. 
Metropolitan Life Assurance Society (2) in - 
which case Lord Herschell observed: “I 
decline to, read into any enactment words 
which are not to be found there, and which 
would alter its operative effect because of 
provisions to be found in any proviso, Of 
course, & proviso may be used to guide you 
in the selection of one or otherofi two - 
possible constructions of the words to be 
found in the enactment,and shew when 
there is doubt about its scope, when it may | 
reasonably admit of doubt as to its having 
this scope or that, what is the proper view . 
to take of it ; but to find init an enacting 
provision which enables something to be 
done which is not to be found in the enact- 
ment itself on any reasonable construction 


we it Oas. 321; 370, 374; 11 C.L. J. 400; 14 ©. 
IN. 487, : 
(2) on A. C. 647; 66 L. J. Oh. 726; 77 L, T. 284; 61 
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-of it, simply because otherwisė the proviso 
would be meaningless and senseless would, 
as I have said, be in the higheat degree 
dangerous [West Derby Union v. Metro- 
politan Life Assurance Society (2), and 
“Lord: Davey added: “it seems to me 
that the whole argument of the ap- 
-pellants really comes to the old ‘and 
apparently inirradicable fallacy of import." 
ing into an enactment which is expressed 
_in cleér and unambiguous language some- 
thing which is not contained in it, by 
what is called implication from the langu- 
age of’ a proviso which may or may not 
have a meaning of its own” (page 657). 
The meaning and effect of s. 85 (b) and 

8. 101, however, in my opinion, is clear and 
in accordance with the general principles 
of rating, and these sections provide that 
in every case the rate is to be imposed on 
the annual value of the holding which is 
deemed to be the gross annual rent at 
which the holding “may: be reasonably 
expected to let”, while the proviso was inser- 
ted in aid of the assessee, and to lay down 
a maxim to prevent excessive assessments 
being made. In the present case no 
attempt was made to ascertain the annual 
value of the plaintiff's holding as provided 
by s. 101, and, in my opinion, the Gommis- 
sioners were acting ultra vires in accepting 
the-Valuation Officer's method of valuation 
“based, as they knew it wae, upon a 
percentage of the estimated cost of’ the 
‘buildings in entire disregard of the prin- 
ciple which they were bound by law 
to adopt as the basis of their assessment” 
[see per Garth, O. J.,in Nundo Lal Bose v. 
orn for the Town of Calcutta 
l am not unaware that since Nundo Lal 
Bose’s case (3) was decided on February 
196h, 1885, by a. 151 (b) of the Calcutta 
Municipal Act (III of 189¥). for the purpose 
of assessing land and buildinge to the 
consolidated rate the annual value of any 
building not erected for letting purposes 
. and not ordinarily let shall be deemed to 
be a sum ascertained .with reference for. 
a percentage basis on the cost of construc- 
tion as therein provided, and that since the 
judgment of Gave and Wills, JJ., in R. v. 
London School Board (4) delivered on 
“December 21st, 1885, although “ a certain 
rate of interest on the capital expended ` 
in creating the hereditament is by no means 


R 11 C. 275 at p. 281. 
4) (1886) 55 L. J. M. O. 55 on appeal: (1886) 
17 Q. B. D. 738; 55 L. J, M. O. 169; 55 L. T. 384;,34 W. 


_ R. 583: 50 J. P. 419. 
*Page of (1897) A, O.—[Ed.] 
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to be taken as necessarily equivalent td 
the rent which a hypothetical tenant would 
give........ ....the amount of capital expend- 


ed is admissible in evidence as a criterion 
by which to estimate that rent in the 


.ca&se of. works like these (i. e, a public 


reservoir) which are incapable of being 
compared with other hereditaments which 
form the subject of letting.” Per A. L. 
Smith, L. J., in Liverpool Corporation V. 
Llanfyllin Assessment Committee (5); see 
also per Buckley, L. J, in Liverpool Cor- 
poration v. Chorley Assessment Committee 
(o) and Metropolitan Water Boara ve 
Chertsey Union (7). No doubt, in exceptional ` 
cases where the rent that a hypothetical 
tenant might reasonably be expected to 
pay for the holding cannot be ascertained 
by methods which would be efficacious in 
normal and ordinary cases, for example, 
where the holding consists of land upon 
which a railway, a gas work, a catchment 
area or a building such as the Bodleian 
Library at Oxford is situate, rough and 
ready tests alone may be available for as- 
certaining the annual rent that a hypothe- 
-tical tenant of the holding might reasonab- 
ly be expected to pay, but in every case 
the annual rental value-is the basis of the 
assessment, and insuch exceptional cases, 
as Mr. Ryde points out in his work on 
Rating (2nd Edition at page 176)a “great 
part, if not the whole, of the difficulty will 
disappear if the rule be thus stated ; the 
measure of rateable value is defined by 
statute as the rent which may reasonably 
be expected ; interest on cost, or on capital 
values cannot be substituted for the statu- 
tory measure, but can be looked at as 
prima facie evidence in order to answer the 
question of fact what rent a tenant may 
reasonably be expected to pay". 

Now, applying these principles to the 
facts of the present case, I am of opinion 
that the plaintiff's holding is not to be 
regarded or treated as though it-were of an 
exceptional or abnormal type, for as 
Garth, O. J., pointed out “the principle of 
‘rating upon which the Commissioners are 
directed to. proceed is the same as that 


“which is adopted in England, and similar 


(5) (1899) 2 Q. B. 14 at p. 21; 68L. J. Q. B. 762; 63 
J-P. 452; 80 L T. 667;15 T. L. R. 349. 

(6)-(1912). 1 K. B. 270; 81 L. J, K. B. 426 on appeal 
) A. 0. 197; 82 L. J K. B. 555; 108 L, T. 82; 77 
J.P. 185: 11L.G. R. 182; 57 SJ. 263; 29T. L. R. 


246. - 

(7) (1916) LA. 0. 337; 85 L. J. K. B. 296; 114 L. T, 
380: 80 J. P. 137; l4 L. G. R. 217;.60_ S. J, 208; 32 T2 
-L R.1468. 00 A ek T, i 
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“difficulties arise there in the caseof gentle 
-men’s ' parks and mansions which are 
-laid out for residential purposes, and not 
-for letting. But such properties are, never- 
< theless, constantly rated upon the basis of 
‘their annual letting value.” Nundo Lals 
“case (3), In my opinion, in the present case 
the Commissioners were not justified in’ 
“departing from the basis of assessment 
-laid' in s. 101, and, while it is not the duty 
-of this Court to instruct’ the Commis- 
sioners as to how assessments should be 
“made provided’ they adopt the methods 
-prescribed in the Act, if appears to me 
that if the persons: authorized to make 
-assessment apply their minds to the matter 
‘in handno difficulty ought to be experienced 
in ascertaining according to. the pro- 
visions of the Act “the gross annual rent at 
which” the plaintiff's holding “may be 
:Yeasonably expected to let.” ` f 
For these reasons, in my opinion, the 
decrees of the lower Courts must be set 
aside, and a decree passed for a declara- 
tion that the assessment on the appellant's 


‘holding was ultra vires and illegal as. 


‘prayed. The appellant is entitled to his: 
“costs in all the Courts. 
` Patterson, J.—lI agree. 
A Appeal allowed. 


CALCUTTA HIGH COURT. 
‘ORIMINAL REFERENOE No. 31 oF 1929. 
August 7, 1929. 

Present:—Mr. Justice Graham and Mr, 
Justice Lort- Williams. 
EMPEROR—Prosgcotor 

versus K 

BALAI GHOSH AND ANGTHER— ACOOSED, 

Criminal Procedure Code (Act V of 1898), ss. 108, 
307—Reference under s.807—Duty of High Court to 
consider entire evidence—Interference with verdict—- 
“Principles—Search by Police—Duty of Police to secure 


respectable witnesses—Police Officers signing as wit-' 


nesses, propriety of—Duty of prosecution to examine 
witnesses to search list—Hvidence Act (I of 1872), s. 24 
-~=Retracted confessions, value of, 
‘ In areference under s. 307, Oriminal Procedure 
Code, the High Court has to considerthe entire evi- 
dence, and to decide after giving due weight to the 
opinion of the Sessions Judge and the Jury, whether 
the charge was made outagainstthe accused, and 
„whether the verdict was right or not, and it will not 
“interfere with the verdict of a Jury unless it is shown 
thatthe verdict was manifestly wrong and that there 
were no sufficient materials to justify it. [p. 486, col, 2,] 
There is nothing to prevent a confession although 


` . retracted from being. giveneffect to as against the - 


maker. But -where the confession has been retracted 
the general ryleis that that independent eorroboras 
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tion of theconfession' should be required in order 
that the Court may be satisfied that the confession is 
true. [p. 487, col. 1.] Š 

Though there is no harm in-callingthe Police 
officer who made a search asa witness at the trial, 
an officer whois connected with the investigation 
cannot be deemed to be an entirely satisfactory wit- 
nessfor the purpose of proving the search. [p. 488, 
col. 1. || 

It J incumbent upon the Police in making a 
search to make an attempt to secure tmo or more 
respectable inhabitants of the locality to attend and 
witness the search, and if no such persons are avail- 
able, same evidence to that effect must be given at 
the trial. [idid.] h 

It isthe duty of the prosecution to produce the 
persons who have signed the search listes witnesses 
at the trial. [ibzd.] aren 

Reference made by the Additional Ses- 
sions Judge, Burdwan, dated the 17th 
March, 1929. e : 

Mr. Debendra Narain Bhattacharyya, for 


the Orown. 
JUDGMENT. 

Graham, J.—This is a Reference under 
s. 307 of the Code of Oriminal Procedure 
by the Additional Sessions Judge of Burd- 
wan in connection with a dacoily cue 
which was tried by him in which the Jury 
by a majority verdict of 4: 1 were of opin- 
ion that the accused were entitled to the 
benefit of the doubt. The learned Ad- 
ditional Sessions Judge being of opinion 
thet the verdict was erroneous and wholly 
against the weight of evidence, has referred 
the case to this Court. 

Under the provieions of s. 307 of the 
Code we have to consider the entire evid- 
ence, and to decide after giving due weight 
to the opinion ‘of the Sessions Judge and 
the Jury, whether the charge was made out 
against the accused, and whether the 
verdict was right or not. It has not been 
the practice of the Oourt according to the 
trend of decisions on the subject to inter- 
fere with the verdict of a Jury unless it is 
shown that the verdict was manifestly 
wrong and that there were no sufficient 
materials to justify it. 

The evidence which was adduced in this. 
case by the prosecution consisted of (1) 
confessions made by each of the accused 
Balai Ghosh and Motleb Sheikh of their 
guilt, these confessions having been subse- 
quently withdrawn in the committing 
Oourt: (2) the evidence of Satya Bala Dasi 
and her father Fakir Jelia, who have de- 
posed as. eye-witnesses to the dacoity, and 
have each of them identified one of the 
accused, Satya Bala having identified Mot- 
leb Sheikh and her father having identified 
the other accused Balai. Ghosh, (3) thirdly, 


-in -addition- tothe evidence there’ is, as 
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against the accused Balai Ghosh, the evid- 
ence that certain ornaments or pieces of 
ornaments, Exs. IX to XU, were found on 
search in his house. í 
Now, so far as the confessions are con- 
cerned there is nothing to prevent a con- 
fession, although retracted, from being 
given effect to as against the maker. But 
where the confession has been retracted, the 
general rule is that that independent cor- 


roboration of the confession should be re- 


quired in order that the Court may be satis- 
fied that the confessicn is true. In view of 
the fact that both these confessions were 
promptly withdrawn when the accused 
came before the Committing Magistrate we 
think that it would not be altogether safe 
to rely entirely upon them in the absence 
of any independent evidence to corroborate 
them. It becomes necessary, therefore, to 
examine the evidence in order to see how 
far the confessions are corroborated. 

“A very important part of the case consists 
of the evidence of Satya Bala Dasi and her 
father Fakir Jelia, and in that connection 
the crucial point is whether Fakir Jelia 
was in his daughter's house on the night of 
the dacoity. If these witnesses have spok- 
en the truth, and if their identification of 
the two accused is accepted, then this 
would undoubtedly furnish valuable corro- 
boration of the truth of the confessions. 
But the evidence in the case and the facts 
and circumstances seem to give rise to the 
considerable doubt as to whether Fakir was 
at the place of occurrence on the night in 
question, as he alleges. In the First In- 
formation, which he lodged before the 
Police at 8-30 4. m., on the 19th March, 1928, 
he stated that he was not in his daughter's 
house when the dacoity took place, and he 
gave an account of the dacoity which pur- 
ported to be as described to him by his 
daughter, and further he concluded by 
saying that he had come to the daughter's 
house at noon on the day following the 
dacoity, and having heard the details of the 
‘ occurrence he had come to the Thana to 
give information. In viewof the explicit 
statement by Fakir Jelia that he was not 
.present at the time of the dazoity itis 
difficult to accept his statement in evidence 
that he was there and saw what took place. 

The explenation which he has given for 

this change in his story is that on the way 

tothe Thana the Chowkidar told him to 
inform the Daroga that he (Fakir) had not 
been in his daughter's house at the time of 
the dacoity. Now the Chowkidar Moti 
Ohang is aman aged about eighty years and 
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it is difficalt to imagine any reason why hë 

should have given any such instruction to 

the informant. The learned- Sessions 

Judge seems to have been of opinion that 

the Chowkidar was not a reliable witness 

and had suppressed the truth. There does 

not, however, seem to be any sufficient _ 
ground for such a conclusion. | f 

There is one significant fact in connection 
with the question, which as I have said is 
avery important question, as fo whether 
Fakir was or was not present at'the time of 
the dacoity, and that is the delay which 
took place in the lodging of the First In- 
formation. The occurrence took place at 
midnight on the 17th March, and the First 
Information was not lodged until 8-30 4. M., 
on the 19th March, the Police Station being 
about 14 miles distant from the place 
of occurrence. If Fakir was present at the 
time of the occurrence it seems to be hardly 
probable that he would not have lodged 
the information sometime during the 
course of the following day, especially in 
view of the fact that he is not alleged to 
have been injured in any way. Dacoity is 
a serious matter, and, if he was there as 
alleged, the natural course would have been | 
to loseno time in going and giving in- 
formation to the Police. On the other 
hand the delayin lodging information is 
cousistent with the other version that Fakir 
was not present at the time of the occur- 
rence, and that he came on the following 
day about midday after hearing of the 
dacoity, and then having learnt the parti- 
culars went to the Thana. There is, there- 
fore, considerable doubt whether Fakir 
Jelia really was a witness of the occurrence 
and although there is the evidence of wit- 
nesses who speak to his presence, in view 
of his own clear statement in the Firet In- 
formation that he was not there, and the 
circumstance to which I have referred 
above which supports that statement, the 
only conclusion possible appears to be that 
he did not see the dscoity, and that he has 
been introduced as an eye-witness for ob- 
vious reasons. lf that view is accepted 
then, of course, it materially affects the evi- 
dence of Satya Bala Dasi also, because she 
has throughout described her father as 
having been present and has given details 
of what he did. If those statements are 
untrue, no reliance can safely be attached 
to her evidence asa whole, 

Then inconnection with the identification 
of theaccused there is the fact that it is 
mentioned in the First Information that the 
dacoits were Malkocba and Galpatta, and 
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that. being so, their identification would 
naturally be a matter of extreme difficulty. 
As regards the accused Balai Ghose, 
there is the further evidence asto certain 
Ornaments and pieces of ornaments, which 
are alleged to have been found at his house. 
With regard to this part of the case it 
seems to me that the evidence as to the 
house search is not altogether satisfactory. 
The section of the Criminal Procedure Code 
relating to such searches is s. 
lays down that before making a search 
the officer about to make it shall call 
upon two or more respectable inhabitants 
.of the locality to attend and witness the 
search. The object of the section is pre- 
sumably to obtain as reliable evidence 
as possible of the search, and to exclude 
the possibility of any concoction, or mal- 
practice of any kind. In this instance the 
witnesses who have been examined to prove 
the search are the Sub-Inspector of Police 
witness No, 12 for the prosecution, and a 
witness named Probodh Chandra Gossain 
witness No, 11 for the prosecution, who is 
described as a cultivator. There can, of 
course, be no harm inthe Police Officer 
who made the search, being called as a 
witness at the trial, butan officer who is 
„connected with the investigation cannot be 
deemed to be an entirely satisfactory witness 
for the purpose of proving the search. It was 
incumbent upon the Police to, at any rate 
make some attempt to comply with the pro- 
visions of the section. Itis possible that 
~ there were no persons living near the place 
of occurrence who would fulfil the defini- 
tion of respectable inhabitants used in 
the section. In that case, however, some 
evidence to that effect ought to have been 
given. Furthermore, it appears that al- 
though two persons apart from the Bub- 
Inspector, were called as witnesses to the 
search, and though these persons signed 


the search list, only one of these persons 


was called as a Witness at the trial, No 
explanation appears to be forthcoming of 
the omission to examine the other witness 
care ora na be no doubt that it was the 
o e prosecutio i 
as a Maer ai the trial. i ae is 
_ Taking the evidence as a whole ar = 
ing into consideration all the ecard ae 
cumstances 1t seems to me that a reasonable 
doubt does ariseas to the guilt of the 
accused, and that it cannot be said that 
the Jury were not justified in givin 
the benefit of that doubt to the alee | 
Certainly: it cannot-be ssid that their 
decision wasin any sense perverse, 
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The result, therefore, is that thi 
Reference must be rejected and the accused 
are acquitted and released. 

Lort Williams, J.—I agree. | 
a. Reference rejected: Accused acquitted, 


CALCUTTA HIGH COURT. 
OBIMINAL Revisions Nos. 793 aup 794 oF 
1929. 

August 8, 1929. 
Present:—Sir George Olaus Rankin, KT., 
Ohief Justice and Mr. Justice Patterson. 
RAM GOPAL QGOENKA— PETITIONER. 


versus 
Tae CORPORATION or CALOCUTTA— 
OPPOSITE PARTY. : 

Calcutta Municipal Act (III of 1928) as amended 
by Act V of 1926, ss. 363, 55?-A (4)—Proceedings for 
demolition of structure—Burden of proving that 
structure was more than five -years old—Complaint by 
Municipal officer—Examination of complainant, whe- 
ther necessary—Time limit for “initiation of such 
proceedings—S 557-A (4) scope and meaning of. 

Under s. 363 (2) of the Calcutta. Municipal Act, the 
burden of proving that the structure which is sought 
to be demolished was erected morethan five years 
before the institution of the proceedings under the 
said section is on the ownsr. [p.489, col. 1.] 

Where proceedings under s. 363 of the Oalcutta 
Municipal Act are initiated on the complrint of the 
Building Surveyor of the Calcutta Corporation it is 
not necessary to examine the Surveyor inasmuch as 
his complaint, assuming it to be such, isa complaint 
made by apublic servans acting in the discharge of 
hisduties. [p. 489, col. 2.] 

Clause (4) of s 557-A ofthe Calcutta Municipal 
(Amendment) Act, 1926, does not mean that no legal 
proceeding under s.557-A is ever to be taken after 
the expiry of one year from August, 1926 ; it only 
means that if under the Act or any other law a legal 
proceeding between August, 1926, and August, 1927, - 
would have been barred it is not to be barred till 
August, 1927. [p. 490, col. 1.] | 

Oriminal revision against the orders of 
the Municipal Magistrate, Calcutta, Dis- 
trict I and III, dated the 18th May, 1929. 

Messrs. K. N. Chadhuri, Suresh Chandra . 


‘Taluqdar and Kanaidhan Dutt, for the Pe- 


titioner in No. 793. 

Messrs, Suresh Chandra Talugqdar and 
Kanaidhan Dutt, for the. Potitioner in 
No. 794. - 

Messrs. D. N. Bagchi and Gopendra 
Krishna Banerji, for the Opposite Party. 

JUDGMENT. 
ORIMINAL Revisten No, 793 or 1929, 

Rankin, C. J.—In my opinion, this. 
Rule should be discharged. The order com- 
plained of is an order directing demolition 
of certain structures mentioned in the order 


- under the headings (a), (b), (c) and (d). The . 


contention before us is, first, that so far as (d) . 
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is concerned the Rule is not pressed. So far 
as (c) is concerned, it is conceded that there 
is some evidence before the Magistrate to 
show that the structures were raised within 
five years from the date of the present pro- 
ceedings. So far as (a) and (b) are concerned 
the contention of the learned Counsel on be- 
half of the applicant is that thereis no speci- 
fic evidence on the part of the Corporation 
to show that these structures were erected 
within five years of the present proceedings 
and that the Magistrate should have been 
satisfied with certain evidence called by the 
owner to the effect that the stractures were 
erected more than five years from the date 


of the proceedings. - Another ground i8.. 


taken to the effect that the whole pro- 
ceedings before the Magistrate were 
bad because they were instituted upona 
complaint made by Mr. O. K. Ohatterji and 
that under s. 200, Criminal Procedure 
Code, it was necessary that Mr. Ohatterji 
should be examined, and on this point 
reference has been madetoa decision of 
this Court in thecase of Ambica Prosad Das 
y. Corporation of Calcutta (1). 


As regards the -question of the age of 
the structures the provisions of the Oalcutta 
Municipal Act is clear. Sub-section (2) of 
5. 363 is follows :—" Notwithstanding any- 
“thing contained in subs, (l), no proceed- 
-ing shall be instituted thereunder in res- 
pect of any work which has been done 
more than five years before the institu- 
‘tion of such proceedings, provided that 
the onus of proving that the work was 
done more than five years previously shall 
lie on the owner.” Under this provision 
it is claimed that the question before the 
Magistrate was not whether the Corporation 
had shown the date of the work being done 
or that the date was within five years of the 
institution of the proceedings but whether 
the owner had established to his satisfac- 
tion that the work had been done more than 
five years previously. The Magistrate had 
dealt in a most painstaking fashion with 
this question and he has given very good 
reason, as it seems to me, for refusing to be 
satisfied with the evidence of the owner to 
the effect that the work was done more than 
five years from the date of the proeeeding. 
In my judgment, there were materials be- 
fore him which entirely justified him in 
finding, as he has in fact found, that the 
structures in question were newly made in 
"1923-24 and, therefore, are within the period 


(1) 114 Ind. Oas: 82; 48 O. L. J. 190; 32, C.W. N.- 


1091; A. I. R.1928 Oal, 483; 30 Or. L.`J. 231; Ind. 
Rul. (1929) Oal. 178, ` ;: a Sia 
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of five years prescribed by the section 
which I have just referred to. 

On the question whether the proceedings 
are bad by reason that the complainant 
was not examined under s. 200, Criminal 
Procedure Code, the Magistrate contends in 
his explanation, first, that the Magistrate in 


“a case of this sort is not acting with a com- 


plaint under the Criminal Procedure Code 
at all. Whether that view be right or 
wrong Ido not require now to consider, 
What the Magistrate says is that even if 
this be taken to be a complaint under the 
amended Oriminal Procedure Code there is 
no need any longer to have the complainant 
examined when a complaint is filed bya 
public servant acting in the discharge of his 
official duties. Under the Calcutta Municipal 
Act any Municipal officer is a public servant; 
but, apart altogether from any express provi- 
sion, it appears to me plain that if the docu- 
ment referred to is to be treated as a com- 
plaint it is acomplaint by the Building Surt- 
veyorof the Corporation acting asa public 
servant in the discharge of his official duties. 

For these reasons, it appears to me that 
this Rule must be discharged. : 

CORIMINAL Revision No 794 or 1929, 

This Rule has been obtained at the in- 
stance of certain occupiers of the premises 
referred to in the previous Rule and the 


-only additional ground which requires to 


be considered if this: It appears that 
these occupiers were made parties to the 
Magistrate's proceedings on the 17th of 
January, 1928. The contention is that 
under the amending Act V (B.O) of 1926, 
cl. (4) of s. 557-A of. the Municipal Act 
puts a limit of one year from the date 
of the commencement of the Act to. the 
time within which proceedings may ba 
taken in such a case as this against a 
party. When one fcomes fo examine cl. 
(4) of s. 557-A one finds that its real mean- 
ing is as follows:—When the Oalcutta 
Municipal Act of 1283 was first passed 
it contained, as afterwards appeared, in- 
sufficient provision for a case in which 
prior thereto an authorised structure had 
been erected and certain proceedings taken 
before the General Committee of the Cor- 
poration, The new Act applied very well 
to cases which arose after it was passed 
but there was no provision which enabled 
cases which had occurred and been in part 
dealt with prior to the passing of the new 
Act to be dealt with under the'machinery- 
of the new Act. The object of Act V (B. O.) 
of 1926 was to enable the new machinery to 
be applied to cases which bad arisen prior 
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to the passing of the Actof 1923. But bet- 
ween the date in 1923 when the Calcutta 
Municipal. Act was passed and the date 
in 1926 when this amendment was made 


there was no vaild or effective process | 


for taking action with reference to cases of 
work done prior to 1923. The law being 
out of action for a certain period if was 
provided by cl. (4) of s. 557-A as 
follows :—“ Notwithstanding anything con- 
tained in this Actor in any other law, a 
suit or legal proceeding under this section 
may be instituted at any time within one 
year from the commencement of the Oal- 
cutta Municipal (Amendment) Act, 1926." 
We are dealing with a limit of five years. 
The present applicants were made parties 
to the proceedings on the 17th of January, 
1928, and unless they show that these struc- 
tures were erected before the 17th of 
January, 1913, they do not show that they 
are protected by any time-limit imposed 
“by the Act. The effect of cl. (4) to 
which I have referred is thisthat between 
August, 1926, and August, 1927, in a case 
such as this, even although five years had 
expired, a legal proceeding would have 
been competent because the clause was in- 
tended as an extension of limit in view 
of the fact that legal proceedings had not 
been possible effectively for some consider- 
able period prior to the Amending Act. 
The clause does not say and it dues not 
mean that no legal proceeding under 
B. 557-A is ever to be taken after the expiry 
of one year from August, 1926, What it 
says is that if in the Act or any other 
law legal a proceeding between August,1926, 
and August, 1927, would have been barred, 
itis notto be barred until August, 1927. 
Such a clause ab no time was of any use 
to ‘anyone except to the Oorporation, 
and that in ‘a case in which it was desired 
to get an extension of some restrictive 
period of limitation imposed by some other 
section of the Act or some other law, In 
this view of the meaning of the section, 
it is unnecessary for me to examine fur- 
ther into the objection taken in this case. 

The Magistrate has in his explanation con- 
tended that “the Oorporation does not pro- 
ceed against the tenants. It is only the 
` Magistrate who has to hear the tenants 
. under Act IIT (B, O.) of 1923 as well as Act 
Ill (B. O.) of- 1899. The notice on 
the tenants canbe issued at any time 
before the disposal of the case.” He 
goes on to cite a ruling of this Court to 
the effeet that the law does not require 
specifically thata notice, should be served. 
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‘thought | fit 


124 1, 0. 1930 


on the occupier and that it is for the occupier 
to move the Magistrate. Whether there is 
anything in this contention or not, the 
ground upon which this Rule was granted . 
is not made out. The ground was that the 
order was barred by limitation under s. 557- 


. A, In my opinion, therefore, this Ruls must 


be discharged. 


Patterson, J.—I agree, 
a. Rule diseharged. 


a 


——— 


CALCUTTA HIGH COURT. 
Criminat Revision Case No. 254 or 1929. 
April 24 1929, 

Present :—Mr. Justice Mukerji. 
BENOY KUMAR SEN-—PETITIONER 
versus 
EMPEROR—Opposite PARIY, 

Press Act (XXV of 1867), s. 18—Prosecution for 
omission to make declaration—Duty of prosecution to 
prove that press was in workable order. 

To sustain a conviction unders 13 of the Press 


+ Act, 1867, it is necessary to find that the press was 


ina sufficiently fit condition toenable the printing . 
of books or papers thereby and the onusis on the 
proponi to show that the press was in workable 
oraer. 

Messrs. Mrityunjoy Chattopadhya and 
Bhola Nath Roy, for the Petitioner. 

ORDER.—tThe petitioner in this case 
has been convicted under s.13, Press Act, 
XXV of 1867. Section 13 runs thus: ; 

“Whoever shall keep in his possession 
any such press as aforesaid without making 
such a declaration as is required by s. 4 of 
this Act shall ete.” 

To understand what is meant by “any 
such press” reference has to be made tos, 4 
which says: : 

“No person in British India shall keep in 
his possession any press for the printing of 
books or papers etc.” 

It is clear, therefore, that the press that 
is referred to in s.13.isa press for the 
printing of books and papers, in other 
words, to sustain a conviction under s. 13 it 
is necessary to find that the press was ina 
sufficiently fit condition to enable the print- 
ing of books or papers thereby. The trial 
Magistrate in the explanation which he has 
submitted is quite right in referring to his 
own findings in his judgment which are to 
the effect that there was printing of cartain 
invitation cards in the press. The learned 
Sessions Judge who heard the appeal 
preferred by the petitioner from the con- 
viction by the trial Court, however, has 
to disbelieve the evidence 
Telating to such printing, Having done-so 
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the learned Judge has referred to the 
evidence that was adduced on behalf of the 
defence for the purpose of establishing that 
the press was at theplace where it was found 
for the purpose of repairs and apparently 
being of opinion that it was for the defence 
to establish that the press was out of repairs 
has upheld the petitioner's conviction. In 
‘the view as regards the onus that the learned 
Judge tookI am of opinion that he was 
wrong. Ib was for the prosecution to establish 
that the press was one which required a 
declaration and in order to do so it was for 
the prosecution to show that it was a press 
in workable order. This has not been done 
and indeed the evidence that they adduced 
for that purpose has been disbelisved by the 
learned Sessions Judge. In this state of 
facts even if the evidence for the defence 
be not acceptable the conviction of the 
petitioner is not sufficiently justified. 

The result is that the Rule is made 
absolute, the conviction is set aside’ and the 
fine, if paid by the petitioner, will be 
refunded. i 

A Rule made absolute. 





CALCUTTA HIGH COURT. 
OURIMINAL Revision No. 106 oF 1929, 
June 21, 1929, 

Present:—Mr. Justice Pearson and 
Mr. Justice Patterson. 
INASADDAR ALI AND oTHEXS— 
PETITIONERS 
versus 
ISIMULLA AND OTAERs—OPPOSITE Party. 

Criminal Procedure Code (Act V of 1898), ss 183, 
189-A, 687—Proceedings under s. 188—Magistrate 
deputing subordinate to make inquiry under s. 189-A 
—Proceedings, validity of, 

A Magistrate has no jurisdiction to depute an 
inquiry under s. 139-A, Criminal Procedure Code, to 
2 Subordinate Magistrate. 

Criminal revision from an order of the 
Additional District Magistrate, Sylhet, dated 
the llth February, 1929, 

Mr. Priya Nath Dutt for the Petitioners. 
a Benoyendra Nath Palit, for the Opposite 

arty. 

JUDGMENT.—This Rale is directed 
against an order passed in proceedings 
under s.133, Criminal Procedure Code, relat- 
ing to alleged obstruction of public path. 
The conditional order was passed by the Ad- 
ditional District Magistrateon 5th June 1928. 
On 20th June the. opposite party No. 3 
pppeared and denied the existence of the. 
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right, and 6th July was fixed for taking 
evidence. On 6th July all the opposite 
parties appeared and gavea denial of the 
right, whereupon the Magistrate passed an 
order making the case over to Babu A, M. 
Dam, E. A, C, for enquiry and to report to the 
existence of a public path. His report was 
submitted after enquiry, and the report was 
in favour of the existence of the right. On 
17th August the Additional District Magis- 
trate took the report into consideration 
and acted upon it by passing an ‘order 
declaring it to be a public path. Matters 
then proceeded before a Jury, the majority 
of whom found that the obstruction should 
be removed. This Rule was issued on the - 
ground that the provisions of s, 139-A had 
not not been complied with, and that the 
Magistrate had no jurisdiction to direct an 
enquiry by another Magistrate as to the ex- 
istenceof the right. There was also a ques- 
tion as regards the constitution of the Jury 
to which it is unnecessary to refer further 
in view of our decision, 

It is conceded that the terms of thes, 139-A 
contemplate an enquiry by the Magistrate 
himself; there is no such provision in pro- 
ceedings under Ohap. X for deputing a 
Subordinate Magistrate to make the enquiry 
as is to be found under Ohap, XII expressly 
laid down by the terms of s. 148. It is, 
however, said that in effect the Magistrate 
did hold the enquiry himself by reading 
and acting on the report of the Subordinate 
Magistrate and there has been no prejudice; 
that the accused participated in all the 
proceedings in the subsequent stage: and 
that the omission of the Magistrate to en- 
quire is a mere irregularity which is cured 
under 6.537. We are of opinion that the 
matter cannot be disposed of in this man- 


- nar. Upon the result of the enquiry de- 


pends the subsequent procedure—sither a 
stay of proceedings, or a further step under 
s.1370r s. 138, The test is whether there is 
or is not reliable evidence in support of 
the denial of the existence of the alleged 
public right. The valueof the evidence is 
a matter better determined by the 
Magistrate if he has heard it himself than 
if, as appearsfrom the order. sheet in the 
present case, he merely “read the report” 
of his subordinate. Moreover the Magis- 
trate to whom the enquiry was deputed in 
the present case was, we are told, a Third 
Olass Magistrate whereas the opening words 
of s. 133 shows that the intention is that 
this class of proceeding should be in the 
hande either of a District Magistrate, a 
Sub-Divisional Magistrate or.a Magistrate 
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` of the First Olass, We accordingly are of 
opinion that the Magistrate had no juris- 
diction in the present case to make over 
the enquiry as he did, and for these rea- 
sons the Rule must ba made absolute, 
Fresh proceedings may be instituted if 
necegsary. 
A. Rule made absolute. 


I 


CALCUTTA HIGH COURT. 
ORIMINAL APPEAL No. 46 or 1929. 

July 16, 1929. 
Present:—Justice Sir Arthur Herbert 
Cuming, Kr., and Mr. Justice Lort- Williams. 
NAGENDRA NATH—<Acousep 
—APPELLANT 


VETSUsS 

EMPEROR—Obprostre PARTY, 
- Criminal Procedure Code (Act V of 1898), ss. 297,423 
—Charge to Jury, essentials of —Expression of opinion 
of Judge, whether improper—Necessity of marshalling 
facts and sifting emdence—Adequacy of charge to 
Jury, importance of. aa 

In a charge tothe Jury it is not sufficient forthe 
Judge merely to recount and repeat chronologically 
. the evidence asit has been given in Court by the 
various witnesses. It is necessary to sift, and weigh 
and value the evidence. Though the final weigh- 
ing is, for the Jury, the Judge ought to see that 
all essential facts go into the scales of justice, and 
on the proper side of the balance. Further, facts 
must be marshalled by the Judge under separate 
heads and in distinct compartments, as they affect 
each separate incident in the story, and the 
law should be stated in short and simple terms. 
[p. 495, col. 1.] 
~ A Judge, ifhe has got an opinion at all, ought to 
tell a Jury what it is, so long as he makes it clear 
that they are at liberty to regard or disregard it as 
they pleased. A charge which succeeds in avoiding 
any expression of opinion must generally amount to 
a most colourless and unhelpful direction. [p. 495, col. 


2. 

Before upholding a conviction in a trial by Jury 
it is imperatve thatthe High Court should be 
satisiied in every case and especially in murder 
cases thatthe charge to the Jury was adequate. [p. 
495, col. 2; p. 496, col. 1.] 


Criminal appeal from a decision of the 
Additional Sessions Judge, Khulna. 
Messrs. Probodh Chandra Chatterjee and 
Surendra Nath Basu, for the Appellant. 
Mr. Bir Bhusan Dutt, for the Crown. 
JUDGMENT., 

. Lort-Williams, J.—Theappellant was 
tried at Khulna by Mr. Simpson, the Addi- 
tional Sessions Judge and a Jury of, seven 
convicted by their unanimous verdict of 
murdering Sita Nath Das on 15th June, 
1928, and on their plea for mercy sentenced 
to transportation for life. 
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There is no doubt that Sifa Nath Das wad 
murdered ; the question is whether the 
appellant murdered him. 

Sita Nath and one Manindra Nath were 
neighbouring shop-keepers at Kapilmuni. 
The appellant was Manindra’s servant. 

On the night of 15th June at about 9P. M, 
Sita Nath went to the shop of Kalibor Pra- 
manik and there drank intoxicating liquor 
in the company of Manindra, Bansiram 
Pramanik, Mono Karmokar and Bhagoban 
Nath. 

Sita Nath was going to Caleutta the next 
morning and had left his son-in-law Moni 
Mohan Das and his nephew Surendra Nath 
Das aged about 14 in hisshop counting 
money which he needed to take with him. 

He was not anxious to stay drinking, but 
Bansiram over-persuaded him and they all 
went on to the house of a prostitute named 
Susila where further drinking took place. . 
At length Sita Nath escaped and set out for 
his shop. While on his way, some one 
coming out from underneath the thatch of 


“a shop attacked him with a dagger, and 


after a short struggle in which Sita’s left 
elbow and right wrist were injured, stab- 
bed him in the abdomen,so severely tbat his 
entrails were exposed. : 
He shouted for help. In his dying 
declaration he says that he called for 
Upendra, Mojahar Gazi and others, held his 
hands to his wounded abdomen, and went 
to hisshop. This was only a short distance 
away. Moni Mohun Das says tbat he heard 
Sita Nath shouting out that Nagen was 
killing him, Surendra Nath Das says that 
he heard Sita shout out “Moni, Suren, come 
at once, Nagen is killing me.” They 
understood him to mean the appellant. 
They ran out, Surendra with a hurricane ` 
lantern was firet and says that he saw 
Nagendra running, and called after him 
and saw him enter Manindra’sshop. It was 
a dark night and there was no moon, 
Surendra in cross-examination said that he 
told these facts to Mojahar, the Union Board 
Clerk, but he admits that he told the doctor 
only that his uncle had been stabbed with- 
out mentioning any name. Surendra also 


-says that immediately prior to hearing Sita 


Nath’s shouts he had heard Nagendra 
reading aloud his part in a theatrical per- 
formance, he being a member of theatrical 
troupe, Moni and Surendra say that they 
found SitaNath standing and holding his 
abdomen. He did not speak and they 
brought him to his shop, and having laid 
him on a takiaposh gave the alarm. Mo- 
jabarali Gazi, the clerk of the Kapilmuni 


4 
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Union Board came with others. He asked 
Sita Nath what had happened andhe said 
that it was the doing of Manindra. He 
could not say any more. Surendra and 
Moni confirm this, The doctor was sent fol 
and when he came, heasked Sita Nath how 
he had got intothat condition. Sita Nath 
then said that he had been drinking with 
Manindra, Bhagaban, Bashiram and Mona 


Kumar and on his return had been stabbed - 


at Manindra’s shop. The doctor then asked 
him who had stabbed him, and he indicated 
that he was in too great pain to say any 
more, After attending to him and giving 
him a stimulating draught the doctor and 
Mojahar left, the others including a number 
of neighbours remained. 

Then itis said that Sita Nath for the first 
time named Nagendra as his assailant. 
Mojahar says this was 1U or 15 minutes after 
the doctor left before he, Mojahar returned. 
Moni says that this was after the doctor had 
gone, but seems to suggest that it was in 

“the presence of Mojahar. Surendra does 
not make it clear-when first the appellant’s, 
name was mentioned, but in cross-examina- 
tion he said that the doctor was not 

` present, and he suggests that Mojahar was. 
Mojahar saysthat on his return Sita Nath 
eaid that Nagendra had struck him with a 
dagger ; whether this was the first time the 
neme had been mentioned is not clear, but 
it is evident from Mojahar’sand the doctor's 
evidence that the doctor was not present and 
Mojahar in his cross-examination says that 
he was re-called by Moni who told him that 
the wounded man named his assailant. He 
also says that the compounder told him 
that Sita had said to him (the compounder)} 
that Naga had stabbed him, and immediate- 

_ ly afterwards Sita himself mentioned 

Naga's name in the hearing of Mojahar. 

But Moni and Surendra in cross-examina- 

tion said that Sita Nath was unable to speak 
and, therefore, Mojahar asked him to write 
in the Union Board book. Mojahar says 
that he wrote the four names Manindra, 

Bhagaban, Bashiram and Moni Kamar, and 

the words “Naga had stabbed me witha 

dagger” and signed it inthe presence of a 

number of witnesses who also signed their 
names. But Moniin cross-examination said 
that all that Sita Nath could write at first 

was the four names and that it was 45 

minutes later, after being stimulated with 
medicine and upon further pressure by 

Mojahar to name his assailants that he first 

mentioned Naga and wrote about him in the 
book and signed it. Surendra in cross- 
pxamination also agreed with this- story. 
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The doetor's evidence is that having return- 
ed to-his quarter Bonomali came and said 
that Sita Nath was naming the person who 
stabbed him. He went, and Sita Nath told 
him that Naga stabbed him and Mojahar 
showed him the entries which had been 
made by Sita inthe Union Board book, 
Mojahar’s evidence is that Sita Nath said 
that Naga who lived with Manindra had 
stabbed him. 

During all this commotion no one saw 
the appellant. But according to Mojahar, 


.Manindra came -to Sita's shop and stayed 


some time: Thesame night the Choukidar, . 
the President and dafadar were called and 
the dafadar remained on guard over the 
house of Marindra, the south door of which 
waslocked. But after he had called Nag- 
endra twice the latteropened the door and 
sat at the door with the dafadar. The next 
morning at dawn Mani wenttolodge the 
First Information Report at the thana which 
was 8 miles away. . 

In thisreport Mani said that Manindra. 
Nath and his servanthad been quarrelling 
with Sita Nath, that Nagendra in collusion 
with Manindra had tried to kill him and 


‘that Sita Nath stated that Nagendra gave 


him hurt. Nooneelse has suggested that 
any enmity existed between Nagendra and - 
Nath. Later in the morning the 
Dafadar arrested Nagendra, and found a 
dagger behind Manindra'sshop just below 
an opening in the split bamboo wall. No 
human blood was found uponit. At about 
10 o'clock Sita Nath was on the point of 
death and very weak, and his dying declara- 
tion was recorded by Mojahar, in the 
presence of others. Sita Nath was able to. 
speak in whispers. The doctor’ asked 
questions and Mojahar wrote down what 
Sita Nath said; then it was read over to 
him and he signed it. The Naib and the 
doctor both asked him how he recognized 
the person who stabbed him when the night . 
was dark. This declaration contains a full 
and detailed story of the events leading up ` 
to Sita Nath’s ‘death. He states quite 
definitely that Nagendra stabbed him and 
that he had no difficulty in recognising him 
as the place wasopen. ‘He also suggests 
that the motive was enmity between Manin. | 
dra and himself over his foster daughter 
Nani, whom Manindra was keeping as his 
mistress. The story told by Nanibala and 
confirmed to someextent by Mani is. very 


confused. She said that Sita Nath had 


been very kind to her and had brought her 


up as his foster daughter in his mistress 


Mono's house, He had her married to ong : 
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Suklal Das, The latter was sent to Jail and 
Nani returned to Sita Nath. Manindra 
- enticed her away and concealed her. She 
ived with Manindra for some five months. 
Sita protested and this led to proceedings 
‘in-Oourt. Then she went to livein one of 
Sita Nath’s houses in the prostitute’s 
quarter but she was not inthekeeping of 
Bita Nath. . Later Manindra, Banshiram and 
Satya again enticed her away and concealed 
her. Amonth orso before Sita Nath’s 
death, Manindra entered her house. She 
_ refused to accede to his importunities and 
.a scufiie ensued. Sita Nath took her to 
Khulna to file a complaint but Manindra 
_- met them on the way and the matter was 
compromised. A few days: later Manindra 


went to her house again and said that if she. 


did not obey him he would kill both her and 
Sita Nath. 

-Aswini Kumar Dey says: that the night 
before his death Sita Nath was drinking 
at his shop with Manindra ‘ Bejoy, Mona 
Kamar, Kali Dasi, Nanibala and another 
prostitute. Moni says that Sita Nath was 
in the babit of borrowing money from 
Manindra and that he did so only afew 
days before his death. Sushila is, another 
prostitute. She says that Sita-Nath and 
Manindra were on good terms and often 
drank together at her house and wandered 
about incompany. That Nanibala was in 
Manindra’s keeping at the time of Sita Nath's 
murderjbut with his permission she also saya 
thatSatya Oharan Das enticed Naniaway from 
' Manindra and kept her in Sushila’s house. 
That in consequence Suklal prosecuted 
Satya and herself and Nani was taken 
away and returned to Manindra. The 
President speaks of another prosecution 
in which Suklal was complainant and 
Manindra, Rames Sikdar and Sita Nath 
were defendants. This was just before 
Sita. Nath’s death. Kelibar mentions a 
quarrel between Sita Nath and Suklal 
over Nanibala. He says that he saw 
Suklal in the village 7 or 8 days before 
Sita Nath’s death. Champa another pro- 
stitute who has become a Sadhu was 
brought from Calcutta by Sita Nath and 
‘lived as his mistress for a time. She came 
‘to ber shop on the night of his death at 7 
o'clock and again fat’ 11 o'clock ; according 
to her evidence Bitå Nath said that asa 
result of Manindra, Bashiram, Mona Kamar 
and Bhoja had been the cause of his wound 
and that Nagendre actually struck him. 
He did not say definitely that the other 
“ four had any hand in the stabbing. Sita 


Nath:had no ill-feeling with any: one except - 
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with Manindra in- connexion wit Nanibala.’ 
He mentioned 20 or 25 times that Nagen- 

dra had stabbed him, No one suggested 

Nagendra’s name io him. Krishnadhone 

Seal the compounder said 
amination that at fixst Sita Nath said that 
he was not able to say who had stabbed 
him, that it was in answer to his question 
that Sita Nath said that Nagendra was of 
the shop of Manindra and that he mention- 
ed Nagendra’s name some 20 minutes before 
he mentioned the names of the four others.. ' 


-Banshiram says that both he and Sita Nath’ 


were in an abnormal condition that night as 
a result of drink and could not walk. 


steadily. 


Abinash, Sub-Inspector of Police, says that 
Mojahar told him that Sita Nath cried out 


-“T am being murdered Mojahar come” and 


later said that he was-not in a position to 
say who had stabbed him. Also that the 
doctor told him that when he questioned 
Sita Nath as to who had stabbed him he 
said that he could not fix him well. That 
is the evidence. Manindra and Nagen- 
dra were brought before the Magistrate. | 


Manindra was discharged and Nagendra `; 


was committed to the Sessions on an charge 
of murder—his defence was a simple 
denial and he refused to explain 
anything. 

Seventeen grounds of appeal were filed 
on his behalf, of which the majority have 
been abandoned during the discussion. 
The truth being that the learned Advo- 
cate who has argued them has been ata 
loss to indicate any specific instance of 
misdirection. Having cerefully read the 
evidence and the charge of the learned 
Judge, I am not surprised. a 

‘According tothe strict letter of the 
Code of Criminal Procedure and the deci- - 
sions grafted upon it, the charge is eminent- 
ly correct. The learned Judge has done 
all these things which he ought to have 
done and left undone all those things which 
he ought not to have done. Í 

Nevertheless, I have no doubt that the 
result amounts to both misdirection’ and - 
non-direction, The mere recital of the 
evidence when properly marshalled, is 
sufficient to. show that this was a case in 
which it was absolutely essential that every 
particle of the evidence should have been 
carefully scrutinized and compared or 
contrasted and that substantial help and 
guidance should have been given to the 
Jury to avoid any possibility of a miscarriage 
of justice, Something more is = required _ 


in Gross-ex- . ` 
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than the strict letter of the law, The 
perfect Code is but a dull and lifeless treatise 
without the enlivening and enlightening 
spirit with which it must be quickened by 
those imperfect human agents whose duty it 
isto practise and expound it, It is not 
sufficient as the learned Judge has done, 
merely to recount and repeat chronologi- 
cally the evidence as it has been given in 
Court by the various witnesses. It is neces- 
sary to sift, and weigh and value the 
evidence. The final weighing is, of course, 
for the the Jury, but the Judge ought tosea 
that all essential facts go into the scales 
of justice, and on the proper side of the 
‘balance, Further, facts must be mar- 
shalled by the Judge under separate heads 
and in distinct compartments as they 
affect each separate incident in the story. 
Otherwise the evidence is to the Jury 
simply a confused mass of discrepant, 
disconnected and contradictory details, 


There must bs some light and shade in 
every charge. Such matters for example 
as the darkness of the night, the drunken 
condition of Sita Nath, the uncertainty 
about the naming of his assailant, the 
inadequacy of any sufficient motive, the 
curious behaviour of Nagendra if guilty 
of murder, should have been brought into 
especial prominence and the Jury’s atten- 
tion. drawn and directed to the crucial 
points in the case, and not obfuscated, to 
use the learned Judge's own expression by 
acloud of unnecessary detail, or exalted 
verbiage. 

It is worse than a waste of tims tospread 
finé language and lofty homilies before a 
Jury, because not only do they fail to 
understand, but it confuses them. Nor will 
long and abstruse dissertations upon law 
enlighten them, This should be stated in 
the shoriest and simplest terms and with- 


out reference to the numbers of Acts and 
sections of which they have never 
heard. 


The effect of a medical man’s evidence 
about a simple fracture on the mind ofa 
layman is comparable to a learned dis- 
cussion of the law on the mind of 
a Jury. 


That the crime amounted to murder 
was obvious and unquestioned and the 
law might have been disposed of in a 
very few words. The important issue in 
the case to and upon which the whole 
attention of the Jury should have been 
directed and concentrated was the iden- 
tity of the murderer. Yet page after page 
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has been devoted to explaining the law 
about murder and culpable homicide and 
the distinctions and difficulties which sur- 
round those sections of the Indian Penal 
Code and about the exact meaning of the 
word “intention " which is described in 
the words: 

“ We linger in the shadowy light and feed 
on the silent images which no eye but our 
own Can gaze upon .......... Thesa are the ob- 
jective effects of the subjective processes, 
certain circumstances .and certain lines of 
conduct,” : 

Such language is out of place and use- 
less for its purpose. Nor was it necessary 
to implore the Jury to concentrate their 
attention and address their minds to the 
solution of the puzzling enigma whether 


. Sita Nath was dead or not and what he 


died of. It was obvious that nothing could 
have been more dead than this unfortu- 
nate man. Quite a large assembly of 
witnesses had seen him died, others had - 
taken his dying declaration and medical 
witnesses had spoken both as to his mode 
of death, and his condition post mortem. 


To advise a Jury about the necessity of 
spending their vigin efforts in a critical 
analysis of the obvious was to bring the 
law into ridicule and disrepute and to 


-divert their attention from matters which 


are essential. 

The learned Judge's abjuration to. dis- 
regard and his anxious care to avoid sug- 
gesting even the faintest suspicion of his 
own ‘opinion about the facts to the Jury 
was entirely misconceived, A Judge (if 
he has got an opinion at all) ought to tell a 
Jury what it is, so long as he makes it clear 
that they are at liberty to regard or disre- 
gard it as they please. A charge which. 
succeeds in avoiding any expression of 
opinion must generally amount to a most 
colourless and unhelpful direction. 

‘Under the curious system which prevails 
in this country the responsible and 
somewhat horrible power of life and 
death is give to Judges in the Mofussil 
who are offen comparatively young and 
generally without any practical experience 


-of the profession of the law. 


The responsibility, therefore, which 
devolves upon this Oourt is far greater 
than thatupon other Courts of Oriminal 
Appeal. i 


It is imperative that we should be satisf- 
ed in every case and especially in murder 
cases that the Judge's charge was adequate. 
Weare of opinion in this case that it was 


496 


inadequate. .Therefore the conviction must 

be set aside and the case remitted for 

retrial, l 

_ Cuming, J.—I agree that the appeal 

should be allowed and thé case should be 

re-tried. l | A gi 
A. Appeal allowed. 


' CALCUTTA HIGH COURT. 
CIVIL APPEAL No. 515 or 1928. 
August 23, 1929. : 
Present :—Mr. Justice B. B. Ghose and 
Mr. Justice 8. K. Ghose. 
TIKU KAHAR— APPELLANT , 
TETSUS 
-EQUITABLE OOAL Oo, Lro.— 
|  RE:PONDENTS. . 

Workmen's Compensation Act (VIII of 1923), ss. 
` 8 (b) (ii), SO prov. 2 (1)—Appeal from Commissioner's 
order—F'inding of wilful disobedience, whether finding 
of fact and binding on High Court. 

A finding of the. Commissioner that there was 
wilful disobedience on the part:of the workman, is 
a finding of fact and cannot be interfered with by 
the High Oourt inan appeal from the Commission- 
er's. order having regard to the provisions of s. 30 
of the Workmen's Compensation Act. 


Appeal from order of the Commissioner, 
Workmen’s Oompensation, Bengal, dated 
the 8th October, 1928. 

-Mr.- Purna Chandra. Chatterji, for the 
Appellant. Dvn Í 

Messrs. Lalit Mohan. Sanyal and Amaren- 
dra Narayan Bagchi, for the Respondents. 
a . JUDGMENT. 

B. B. Ghose, J.—The objection that 
has been taken in this case on behalf of the 
respondents is that tbere is no substantial 
question of law involved in the appeal, and 
that. being so, no. appeal lies to the High 
Court from the order of the Qommissioner 
under ‘s. 30, proviso (2), sub-s, 1, Work- 
men’s Compensation Act (VIII of 1923), 
The learned Commissioner has found that 
the accident, which was a very unfortunate 
one: by which the appellant lost his right 
arm, was due to the. wilful disobedience of 
the order expressly given to him as well as 
to the other workmen by the night Sirdar 
_ of the Colliery.. 


. The case of the defendants-respondents: 


- was that the Sirdar actually made across 


over an old hole and he: told the applicant- 


` and the other men notsto drill there. The 
applicant gave his own evidence in support 
of his case. His evidence was that he saw 
fo cross mark.’ The Oommissioner has 
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found that the version.on behalf .of the 
employers was true 5o that it must be taken 
asa fact that there was a cross mark and 
the workmen were forbidden tc drill at the 
place. The next finding of the Commis- 
sioner was that there was wiful disobe- 
dience. It may be that upon the evidence 
in the case the Commissioner might reason- 
ably have come. to ‘the conclusion that the 
facts do not show wilful disobedience. 
The evidence is thet it does not matter 
how. many holes are drilled by a workman 
in the course of the day. They are not 
paid by piece work but the applicant 
among others received a daily pay. There: 
was no inducement on his part to wilfully 
disobey an order that had been made, 
The evidence of Jagannath Mondal on 
behalf of the opposite party is that a work- 
man would get the same daily pay whether 
he drilled one hole or 20 holes even if the 
gallery had been cleared. Under such 
circumstances it might have been inferred 
quite reasonably that although the appli- 
cant drilled a hole at aplace where there 
was a cross mark, it might have been due 
to forgetfulness cr negligence or for any 
other reason but not as an act of wilful 
disobedience. A man does a thing wilfully. 
when he does it intentionally because he 
expects some benefit to himself, either some 
convenience or an easy way of doing a piece 
of work and so forth. But it seemsto me ~ 
that the finding is one of fact which might 
be arrived at on the evidence, It is un- 
fortunate that such a finding has been 
arrived at by the learned Commissioner 
with which we cannot interfere in appeal. ` 
having regard to the provisions of s. 30 of 
the Act. I hope, however, that the em- 
ployers will find their way to make 
some compensation to the unfortunate 
workman, although he has failed in this 
appeal. 

The appeal will stand dismissed but we 
make no order as to costs. ` 


S. K, Ghose, J.—I agree. 


A. _ Appeal dismissed, 
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MADRAS HIGH COURT. 
OI1vIL APPEAL No. 89 oF 1924, 
August, 2 1929. 
Present:—-Mr. Justice Ramesam and 
Mr. Justice Jackson. 
LAKSHUMI AOHI AND ANOTHER — PLAIN- 

TIFFS —APPELLANTA 


versus 
NARAYANASWAMI NAIOKER AND 


OTHSRS— DEFENDANTS — RESPONDENTS. 

Hindu Law—Partition—Sale by one member of 
certain properties to anothhr, effect of—Subrogation— 
Vendee directed to discharge certain debts of mortgagor 
—Payment of some only—Priority, claim of, whether 
sustainable—Payment under covenant whether nega- 
tives right of subrogation. 

If a member of an undivided family sells the whole 
of his share in some of the family properties or part 
of his share in such properties but not in other pro- 
perties, it may be that he continues undivided with 
the other members in respect of the properties other 
than those in which the whole or part of his share 
has been transferred. So far, however, as the prop- 
erties in which the whole or part of -the member's 
share is sold are concerned, he must be regarded as 
divided from the other members. [p 498, col. 1.] 

Maharaja of Bobbili v. Venkataramanjulu Naidu (2) 
and Girja Baiv. Sadashiv Diundiraj (3), referred to. 

Where a mortgagor sells his property to a vendee 
requiring the vendee to pay off two or three prior 
debts of the mortgagor and if the vendee pays off 
only one of them, he cannot claim priority in res- 
pect of it over the others though he may claim such 
priority in respect -of some other debts the payment 
of which by him was not contemplated. [p. 499, col. 2.] 

Govindaswami Thevan v. Doraiswami Pillai (5) and 
ah ar Shyam Chowdhury v. Shyam Lal Sahu (6), follow- 
8 


There is no support for the broad proposition that 
wherever there is a covenant by the vendee to pay 
ofa prior debt of the mortgagor there can be no 
priority in respect of it. It is safer to rest the deci- 
sion in each particular case on the particular inten- 
tion in that case derived from the facts and not 
upon any general formula of that kind. [p. 500, col. 1.] 


Appeal against a decree of the Oourt 
of the Subordinate Judge of Dindigul in 
O. 8. No. 16 of 1922. 

Messrs. S. Varadachariar and C. A. Sesha- 
giri Sastriar, for the Appellants. 

Messrs. L. A. Govindaraghava Aiyar, K. 
Raja Ayar, V. Ramaswami Aiyar and P.N. 
Appuswami Atyar, for the Respondents. 

JUDGMENT. 

Ramesam, d.—The suit outof which 
this appeal arises was filed on the basis of 
& mortgage bond, dated the 5th March, 
1914, executed by the Ist defendant in 
favour of one Subramaniam Ohettiar, who 
was the son of the Ist plaintiff and the 
husband of the 2nd plaintiff, At the 
time of the mortgage the lst defen- 
dant had a brother Natarajulu and,they were 
undivided, The plaintiffs claim that the Ist 
defendant Narayanaswami was the mana- 
ger of the family and the mortgage-deed 
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was executed for purposes binding on the 
family. The defendants denied these allega- 
tionsand contended that the debt is not 
binding on Natarajulu's share. This point 
was found by the Subordinate Judge 
against the plaintiffs and the plaintifis who 
are the appellants before usdo not attack 
this finding so faras the state of things 
existing at the date of the mortgage is con- 
cerned. A few months after the execution 
of Ex. A,asuit was filed hy Natarajulu for 
specific performance of an agreement to sell 
Narayanaswami's share of the family pro- 
perties with certain other reliefs which it 
is unnecessary to mention, Ex,O (1), dated 
the 2nd November, 1914, is the plaint and 
Ex. O is the compromise decree passed in 
that suit, dated the 23rd November, 1915, 
According to thesaid compromise decree, 
two of the items included in that suit were 
-settled upon the lst defendant's wife for life 
and all the other properties were to be sold 
‘to Natarajulu.In execution of this decree, a 
sale-deed was obtained by Natarajulu 
through the Court. This is Ex. O (2), dated 
the 30:h November, 1916. The conridera- 
tion for the sale deed was Rs. 35,000 and 
the consideration was to be paid by the 
vendee undertaking to discharge various 
‘debts of the vendor. Sixteen debts were 
enumerated in the sale-deed. It is neces- 
sary to make particular mention of some of 
these items. The first item is Narayan- 
aswami's half share of the debt due on a 
mortgage bond, dated the llth August, 
1909, executed by both the brothers (Ex. V). 
The fourth item is a sum of Rs. 356-4-u due 
wholly by Narayanaswami on a mortgage 
bond, dated the 10th March, 1913, (Ex. XVI, 
The fifth item is asum of Rs. 821-4-0 due 
wholly by Narayanaswami on a mortgage 
bond executed by him on the 18th Novem- 
ber, 1913 (Ex. XVI-a), The sixth item is a 
sum of Rs. 1,100 due wholly by Narayana- 
swami on a mortgage bond executed by him 
on lst November, 1913, (Ex. XIV). The 
tenth item is a sum of Rs. 24,675 due wholly 
by Narayanaswami in respect of Ex,A, It 
is unnecessary to refer tothe other items, 
The plaintifisnow claim that Natarajulu's 
share of the properties also is liable to their 
debt first on the ground that after the death 
of Natarajulu in 1919, these properties sur- 
vived to Narayanaswami and the mortgage, 
Ex. A, is at least now binding on the whole 
of the properties and secondly on the ground 
that Natarajulu having undertaken to pay 
of Narayanaswami's debts by the sale-deed 
Ex. O (2), ithas become a personal obliga- 
tion and he is liable to pay of the debts due 
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. to the plaintiffs out of the properties of the 
` family and not merely Narayanaswami’s 

properties, This is- the first point argued 
in appeal, the point having been decided by 
the Subordinate Judge against the plain- 
tiffs, The second point argued by the appel- 
lants is that certain alienees from Natara- 


julu or his mother, the 2nd defendant, are ` 


not entitled to priority over the plaintiffs’ 
_ Mortgage on account of their having paid 
off certain mortgages of the lst defendant 
earlier in date than the plaintiffs’ mortgage. 
‘The last point arguedin appeal relates to 
the rate of interest. ‘The 2nd defendant, 
the mother of the two brothers, claims to be 
interested in Natarajulu’s half share of the 
properties not sold to the alienees. 

Taking up-the first point one subordi- 
nate question that arises is whether after 
the sale-deed, Ex. O (2), the two brothers 
should be considered as divided orstill un- 
divided Mr.. Varadachariar, the learned. 
Advocate for the appellants, relied on cer- 
tain observations of Bhashyam Aiyangar, J., 
in Aiyyagari Venkataramayya v. Aiyyagari 
Ramayya (1). The alienation in that case 
‘was by a member of a joint family in favour 
of a stranger and the point referred to the 
Full Bench was what fraction of the family 
property passed tothe alienee by the sale- 
deed, The observation relied on is at page 
717*, Ido not think this observation helps 
. the appellants, If a member of anundivided 
‘family sells the whole of his share in some of 
the family properties or part of his share in 
such properties but not in other properties, 
it may be that he continues undivided with 
the other members in respect of the pro- 
perties other than those in which the whole 
.or'part of his share has been transferred 
‘and this is all that the observation at page 
-717* amounts to. It almost implies that so 
far.as the properties in which. the whole or 
-part of the member's share is sold are 

..concerned, he must be regarded as divided 
from the other members, But where the 
Sale is not toa stranger but to the remain- 
ing mémbers of the family the - matter 
becomes much stronger. The observations 
at page 268tof Maharaja ef Bobbdili v., 
Venkataramanjulu Naidu (2) do not go 
_beyond what I have stated above and even 
-if there are any observations in those two 
.casas in favour of the appellants their value 
must be discounted on the ground. that 


(1) 25 M. 690(F. B.Y 


) 
(2) 25 Ind. Uas: 585; 39 M. 265; 27 M. L. J. 409; 16M., ` 
L. T. 18. `> a 
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these observations were made long before 
the decision of the Privy Council. in Girja ` 
Bat v. Sadashiv Dhundiraj (3). In the © 
présent case, a careful examination of the 
terms of the compromise and.the provisions 
therein that certain items should.go tothe 
heirs of Narayanaswami- and.the terms of 
the sale-deed, Ex. C (2), showing that some 
debts were taken’ as binding on both the 
brothers and others on Narayanaswami 
alone—all show the unmistakable intention ` 
that the -brothers should thereafter be 
separate. So early as Balkrishna Trimbak 


-Tendulkar v. Savitribat (4) such a conclu- 


sion was reached. Weare of opinion that 
the finding of the Subordinate Judge onthe . 


second issue is unsustainable. Où the facta 


of this case the presumption of jointness is 
overwhelmingly rebutted, Therefore, there 
is no’ survivorship of the properties of | 
Natarajulu to the lst defendant. ~~ z 


: Tt jis next suggested that the. effect of 


Ex. O (2) is to make Natarajulu liable ‘to . 
pay the plaintiffs’ debt out of the whole of 
the properties. In the first place the sale-. 


‘deed is only of Narayanaswami’s share of. 


the properties. They are transferred to. 
Natarajulu in consideration -of his paying ` 
off Narayanaswami’s debts. The only effect ` 


‘of the covenant in the sale-deed is that 


Natarajulu is liable as between himself and - 


“the vendor to pay off all the debts of the 


vendor out of all the. properties which were 
the subject of the sale, that is, Narayana- 
swami's share of the properties, and 


- personally out of the other properties of his 


own but stich a covenant cannot be taken 
advsntage of by the creditors who are no 


“parties to` the sale-deed and ‘so far ag 


creditors like the plaintiffs are concerned. 
their remedies are confined to the rights 
under their documents. The plaintifis’ rights 
are to sell the mortgaged properties under . 
Ex. A, Itmay be that if, by non-payment 
of plaintiffs’ debt by Natarajulu, Narayana- 
swami was put totroubleof some kind, he 
can sue Natarajulu for damages by reason 
ofthe breach of the covenant, but apart 


from this we cannot see how creditors like’ ` 


the plaintifs can take advantage of ‘the 
covenant. Nor can we read anything in the 
terms of the sale-deed to show an undertak- 
ing by Natarajulu that he will pay off all 


. the vendor’s debts out of the whole of the 


family properties. On the other hand, . 


(3) 87 Ind. Oas. 321; 43 I. A. 151; 43 ©. 1031; °31 
M-L. J. 455; 200. W. N. 1085; 14 A. L. J. 822; 20 M; 
L. T. 78; 12 N. L. R. 113; (1916) 2 M. W. N. 65; 18 Bom, 
L. R. 621; 4 L. W, 114; 24. ©. L. J. 207. (P. O). 
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portions of the sale-deed imply that some. 


of the debts are not binding on Natarajulu 
at all and he is inno way liable for them 
and, in the case of other debts, he is liable 
only tothe extent of his half share. It is 
impossible to spell out of these terms an 
undertaking of Natarajulu in: respect of his 
own shareof the properties for Narayana- 
swami'sshare of the debts enuring to the 


- benefit of creditors, The analogy of universal: 


donee is invoked by the learned Advocate 
for the appellants but we are not able to 
say that this analogy helps him. Weare, 
therefore, of opinion that the plaintiffs can 
recover their debts only out of the half share 
of Narayanaswami in the mortgaged pro- 
perties. h 

The next question that arises is whether 
certain of the alienees are entitled to 
priority over the plaintiffs’ mortgage. The 
following table shows the parties claiming 
such priority over the plaintiffs, the items 
in the plaintiffs’ mortgage in respect of which 
the priority is claimed, the debts by reason 
of the payment of which such priority is 
claimed and the last column shows the 
amount to the extent to which the priority 
is claimed:— ot f 














1 2 3 4 
Bsa en ——— m |, kama, 
Items in ° Amount to 
Persons claim- respect ot Prior debts DE o> tent to 
ing priority. Alara paid. segs 
priority 15 . priority is 
claimed. claimed. 
4th defendant.| Nos. 1 and 2.| Ex. V. Rs, 4,500. 


Sth and .6th | No. 15. 


defendants. 
15th defend- | Nos,8 and : 
ant.. 14. Ex. XIV. 


Rs. 5,500. 


Mr. Varadachariar, the learned Advocate 
for the appellante, argued first that as 
Ex. O. (2) provides for the payment of 
Narayanaswami's debts by Natarajulu, he 
can himself claim no priority if he pays 
some of these debts and does not pay 
others, and that baing.so, persons claiming 
through him can claim no such priority ;` 


and secondly, that in the sale-deeds of- 3 


Natarajulu in favour of the various alienees, 
they were asked to pay the prior. mort- 
gages and, therefore, they cannot claim any 
priority. Now itis ‘clear’ that where a 
mortgagor sells his property to a vendee res- 
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quiring the vendee to pay off two or three 
prior debts of the mortgagor and if the 
vendee pays off only one of them, he can- 
not claim priority in respect of it over the 
others though he may claim such priority in 
respect of some other debts the payment of 
which by him was not contemplated. This 
proposition was decided in Gevindaswamt 
Thevan v. Doraiswami Pillai (5) and both 
branches of the above statement .are illus- 
trated by the decision in Har Shayam 
Chowdhury v. Shyam Lal Sahu (6).. In the 
latter case it was held that the vendee could 
claim priority in respect of the debt- X and 
not in respect of thedebts Y.or Z, This 
proposition is conceded by the respondents. 
The question, however, arises how far this 
disability of the vendee applies. to trans- 
ferees from him. In Bisseswar Prosad v. Lala 
Sarnam Singh (7) it was held thatthe trans- 
ferees also cannot claim such priority—vide 
the observations at page 139* of Bisseswar 
Prosad v. Lala Sarnam Singh (T). begin- 
ning witb, 

“In our opinion, they do no, beċause they 
had constructive, if not, actual notice of the 
debt’ due to Muniram and of the circum- 
stances that Prayag Lall had assumed’ pay- 


ment of it. [Rajaram v, Krishnasames (8), 


Hamilton v. Royse (9) and Roddy v. Williams 


(10). Wade on Notice, ss. 311-315.) The - 


‘conveyance of these defendants under which 


they ` purchased’ the ` property ‘from 
‘Prayag Lall on the 27th September, 1894, 
shows that their vendor had acquired title 
by purchase. Ifthey had investigated his, 
title and examined his conveyance, as they 
-ought to have done, they would have found 
therein’ a statement that money was due 
to Muniram and that their vendor Joyram 
assumed payment of thatdebt. It further 
appears from the deposition of defendant 
No. 21, Raghunandan, that at the time of 


.. the purchase, he examined the title-deed of 


Prayag Lall: If, therefore, these defendants 
had made any enquiry, they would have at 


once discovered, that Muniram or his re- © 


presentative was still entitled to enforce 


his security, and that Prayag Lall; who . 


had assumed payment of the mortgage- 
debt, had failed to carry out his undertak- 


(5) 6 Ind, Oas. 781; = eae 20 M: L. J. 380; 8 M. L. 


T. 132; (1910) M, W. N. 390. ; 

(6) 31 Ind. Cas, 22; 43 0.69; 22 O. L. J. 227; 30 0. W. 
. 601. 

(T) 6 0. L. J, 134. 

WB) 16 M. 301. 
9) (1804) 2 Sch. & Lef, 315. 
AD (1845) 3 Jones & LaTouche 1. 


. *Page of 6 O. L. J.B. 
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ing, Under these circumstances, it is im- 
possible to hold that defendants Nos. 21 to 
24can claim to stand in a better position 
than Prayag Lall himself. They are, con- 
sequently, not entitled to bé subrogated 
to the rights of the mortgagee of the 28th 
` May, 1889, whose debt they satisfied.” 

. In the present case a perusal of Ex, O. 
(2). shows -thè position undertaken by 
Natarajulu, and all his vendees must be 
taken to have actual or constructive notice 
of Ex. G. (2), that is, the title-deed of their 
vendor, and they cannot pretend ignorance 
of its-contents. No case has been cited to 
_ support the contention of the respondents 
that the transferees stand in a better posi- 
tion than the transferor. There is no 
analogy between tke ‘relative position of 
such ‘transferor and transferee and the 
relative position of the mortgagor and 
his-first transferee who would be trans- 
feror as against a second transferee. The 
relative. -rights between the two sets of 
parties are entirely different, The effect of 
the sale-deed Ex. O. (2) is to calculate 
all the. debts of Narayanswami up 
to particular date and to make them 
stand on the same footingas on that 
date. The description of the various items 
of consideration show that all the debts 
were calculated up to the 5th October, 
1914, and the total amount of. consider- 
ation, Rs. 35,000, was .made up as on 
that date, and neither in the hands of 
Natarajulu nor in the handsof transferees 
from him ean there be any priority bet- 
ween these various debts whatever their 
original: dates might have been.. It is un- 
necessary to deal with the larger conten- 
tion of Mr. Varadachari that wherever there 
is acovenant by the vendee to pay offa 
prior debt of the mortgagor there can 
be no priority in respect of it. The 
authorities relied on by Mr. Rajah Aiyar, 
for example, Sat Narain Tewari v, 
Sheobaran Singh, (11) and Chidambara 
. Nadan v, Muni Nagendrayyun (12) 
show that no such broad proposition can 
be insisted on and it is safer to rest the 
decision. in eaca particular case on’ the 
particular intention in that case derived 
from the facts and not upon any general 
formula of that kind. But so far.as trans- 
‘ferees from the first transferee are concern-_ 
ed. there. can be no question of. their in- 
tention, for they stand in no better. posi-- 
tion than their transferor ‘and it is un- 

(11) 11 Ind. Cas, 649; 14 O. L: 'J:500:~> = >- 

(12) 58 Ind. Oas. 813;-39 M. L. J. 445; -(1920): M, W,- 
A. 534; 14 L. W. 393; 28 M, L.T, 300- :. l o 


. ŽAKSHUMI AUAT V. NARAYANASWAMI NATORER. 


(14) (1895) A. O. 11; 64 L, J. 
852. : 
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‘necessary to examine their intention. After: 


all, the rights conferred upon transferees 
who pay off prior mortgages for using 
such prior mortgages as a shield are the 
result of an equitable doctrine in spite 
of the fact that the mortgages are ex- 
tinguished, and where a transferor by reason’ 
of his covenants and the transferee by reason 
ofa notice of the transferor’s covenants 
show a different intention, there is no scope 
for the application of such an equitable 
doctrine. The decisions in Kasim Moideen 
Rowther v. Annamalai (13) and in Thorne v. 
Cann (14) do not help the respondents. I, 
therefore, hold that the respondents men- 
tioned in the above table cannot claim 
priority over the plaintiffs’ debts in respect 
of the half share: of Narayanaswami’s debt 
under Ex. V and the other debts of Nara- 
yanaswami and theother bonds mentioned 
in the table. 

. The other point which arises in the case 
is the question of interest. There is no 
dispute about this. The plaintifis are 
entitled to the contract rate up to the date 
mentioned in the decree for payment, name- 
ly, the 10th April, 1924. The Subordinate 
Judge allowed it up to the date of the decree 


and thereafter at 3 per cent: per annum. The: 


appellants will be allowed interest at the 
contract rate up to lOth April, 1924 and on 
the consolidated amount from that date at 
6 per cent. per annum up to the ‘date of 
payment. : 

The decree will be modified according to 
the second and third of the above findings. 

The appellants will pay the costs of the 
2nd defendant, Goyindammal. The appel- 
lants will be entitled to proportionate costs 
on the amounts in respéct of which there is 
a dispute as to -priority from the 5th and 
6th Gan whose place the 4th defendant has 
stepped in pending appeal) and from the 
15th defendant respectively but-as to 4th | 


“defendant and Er.” V the appellants will 


be entitled to half the costs. 
Jackson, Jd.—1 agree. 
‘ne question of tue. alienees’ priority ' 
appears to me to be simply one of fact. 
They knew that their vendor had under- 
taken to pay off the mortgages,and they knew 
that their own sales were effected in pursu- 
ance of that undertaking. Thereis no 
ground for presuming that with that 
knowledge they ever intended to keep alive 
the mortgages which they paid up; andi 
should find, as a matter of fact, that the 


(18) 3 Ind. Cas. 936; 6 M. L. T. 264. a 
Oh, 1; 11 R. 67;71 L.T 
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idea never crossed their minds. No doubt 
as observed in Gokaldas Gopaldas v. Puran- 
mal Premsukh Das (15) it may ordinarily be 
presumed that a man having aright to act 
ineitheroftwo ways has acted according 
to his interest. But that presumption of 
fact is rebuttable as shown in Govindaswamt 
Thavan v Doraiswami Pillai (5). Ifthe 
party who pays off the mortgage suffers by 
the presumption not being in his favour, he 
has only himself tothank for not commit- 
ting his intention to paper. Although the 
intention to keep a mortgage alive need not 
be formally expressed in India, nevertheless 
such formal expression by way of deed would 
save parties considerable confusion, litiga- 
tion and expense. 

Y.N v. Deeree modified. 

(15) 11 I. A. 126; 10 C. 1035; 8 Ind. Jur. 396; 4 Sar. 
P. 6, J. 543 (P. O.). 


MADRAS HIGH COURT, 
ORIMINAL Revision Case No. 181 oF 1929 - 
(OgiminaL Revision Pstition No. 154 
1929). 

September 6, 1929. 
Present.—Mr. Justice Waller and Mr. 
Justice Cornish. 

In re T. M. A. NATHAN——Acovuszp 
—PETITIONER. 

Criminal Procedure Code (Act V of 1898), ss. 256, 
$26 (8), 587—Bench of Magistrates—Judgment_ not 
signed by all members—Register signed by all—Judg- 
ment, whether irregular or ulegal—A pplication for ad- 
journment with view to move for transfer—Kefusal, 
whether vitiates proceedings. 

The judgment ofa Rench of Magistrates ought to 
be signed by all the members of the Bench. 

Ramakottiah v. Subba Rao (1), followed. 

Where, however, all the members of the Bench 
sign the register in which the ‘sentence is em- 
bodied and agreein the judgment, their omission 
to comply with the technical requirement of the law 
as tothe signing of it is nothing more than an ir- 
regularity. . 

Sub-section (8) of s. 526 of the Code of Oriminal 
Procedure is absolutely imperative in its terms, and 
confers onan applicant absolute rightto adjourn- 
ment when he intends to movethe High Court for a 
transfer at any stage in the course of the trial. 
Denial of thisright vitiates the whole proceedings, 


Petition under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Bench of Magistrates, 
Ootacamund, dated the 18th October, 1928, 
in Summary Trial No, 610 of 1928. . 


In ret. M, A. NATHAN. 
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Mr. V. L. Ethiraj, for the Petitioner. 

The Pablic Prosecutor, for the Crown. 

CRDER.—The petitioner has been 
convicted bya Bench of Magistrates. He 
comes up in revision on the ground that the 
judgment convicting him is illegal, as it 
has been signed only by the’ Ohairman of 
-ths Bench. Wethink thatit-is a perfectly 
good ground of objection, Section 265 of 
the Code of Oriminal Procedure is divided 
into three sub-sections. The frst provides 
that records and judgments shall be written 
by the Presiding Officer in English or,in the 
language of the Court or in his mother 
tongue. ‘The second prescribes that, if 
authorised by the Local Government, a 
Bench may employ 8 clerk to prepare the 
record or judgment, which shall be signed 
by each member of the Bench present and 
taking part in the proceedings. The third 
directs that, if no such authority has been 
given, the record—which, presumably, in- 
cludes the judgment—shall be prepared by 
@ member of the Bench and signed “as 
aforesaid” and shall then be “the proper 
record.” , The first sub-section says nothing 
about signing the record or judgment, but 
deals merely with the language in which 
they shall be written. The intention, we 
think, is that by whomsoever the judgment 
and record may have been written, they shall 
be signed by all the members . present, 
We have been referred to a decision contra 
by Devadoss, J.,in Sreeram Ramakaottiahv, 
Chintalapudi Subba Rao (1) which is based 
on the wording of s. 367 of the Oode of 
Criminal Procedure. With great respect, 
we do not consider that that section affords 
any assistance in the construction of s. 265. 
The words “Presiding Officer of the Court” 
are no more than a compendious description 


“ of all classes of judicial officers, Magistrates 


and Judges whohave to pronounce judg- 


ments. , 
The Public Prosecutor invites our atten- 


- tion tos. 537 of the Code of Criminal Pro- 


cedure and argues that the :omission should 
be treated as an irregularity, which has 
occasioned no miscarriage of justice. It 
has been held that the failure to comply 
with a mandatory provision of the Code is 
not necessarily an illegality. In this case, 
all the members of the Bench signed the 


` register in which the sentence was embo- 


died. They obviously agreed in the judg- 

ment and we do not think that their omis- 

sion to comply with the technical require- 
(1) 112 Ind. Cas. 61; 55 M. L. J.576; 28L. W. 498; 


(1928) M. W. N. 785; A. I, Ry 1928 Mad, 1172; 29 Or, 
L. J. 973; 52 M: 237. pos = 
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ment of the law as to the signing of it was 
anything. more than irregularity, which 
occasioned no failure of justice. 

There is, however, a further and fatal ob- 
jection. It is founded on that disastrous 
provision of law, sub-s.(8) ofs. 526 of the 
Code of Oriminal Procedure which is abso- 
lutely imperative in its terms, The peti- 
tioner in the course of the trial applied for 
an adjournment for the purpose of moving 
the High Court for a transfer but the Bench 
rejected the application on the ground that 
it had been made after the trial had begun. 
That was, of course, no ground at all. 
Such an application can be. madein the 
course of a trial and must, unfortunately, 
be granted. To refuse it, contrary to the 
terms of-the section, is to deny the appli- 
cant an absolute right conferred on him by 
the statute and vitiates the whole prə- 
ceedings. 3 

We set aside the conviction, but, as the 
case arises out of a family dispute, do not 
order a retrial. - "E 

VN Y. Petition allowed. 


' MADRAS HIGH COURT. 
“O1vIL Revisron PETITION No. 1357 oF 1927. 
oie October 4; 1929. . i 
“Present :—Mr. Justice Madhavan Nair and 
ae Mr, Justice Cornish. 
“THANGAMMAL AIYAR—DagrenpantT—- 
7 PETITIONER 


versus 
KRISHNAN AND ANOTHER— ` 
PLAINTIFFS— RESPONDENTS, 
- Contract Act (IX of 1872), s. 65—Legal Practitioners 
Act (XVIII of 1879), s. 28—Oral agreement between 
' Pleader and client asto remuneration and outfees— 
Suit by Pleader for remuneration for services—Agree- 
ment whether discovered to be void, under s. 65, Con- 
‘tract -Act—Compensation on principle of quantum 
meruit. : 

Though an oral agreement entered into between a 
Pleader and his client,in respect of the former's re- 
muneration will be invalid unless reduced to writing 
and filed in Court under s. 28, Legal Practitioners 
Act, yet the Pleader is entitled under s. 65, Contract 

: Act, in the absence. of anylagreement, to claim reason- 
able remuneration in respect of professional services 
or thé repayment of outfees advanced by him. [p. 

_ 503, col. 2; p. 504, col. 1.]: 

. + Subba Pillai v. Ramaswami Aiyar (1) and Natesa 

: Mooppan v. Ramachandra Iyer (9), followed. 


An agreement discovered to be void is one dis- - 


“covered to be not enforceable by law and on the 
“language of s: 65, Contract fAct ,would include an 
‘agreement that was void in that sense from its in- 
ception as distinct from a contract that became void 
[p. 504, col. 2.] * 
Harnath Kuar v. Indar Bahadur Singh (11) and 
X ee Mohan Roy v. Gour Mohan [Mullick Ga, fol- 
owed, “ - E ao Nes 
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Petition under s. 25 of Act IX of 1887 
praying the High Court to revise the judg- 
ment and decree’ of the Court of the Sub- 
ordinate Judge, Tanjore, in Small Cause 
Suit No. 293 of 1926. . 

Mr. B Venkataraman, for the Petitioner. 

Mr. S. Rangachariar, for the Respondents. 

JUDGMENT. 

Madhavan Nair, J.—The defendant 
js the petitioner. This Civil revision petition 
-arises out of a suit instituted by the Ist 
plaintiff for the recovery of Rs, 500 as Vakil’s 
fees due to him in respect of his appearance 
as Pleader on behalf of the defendant’s de- 
ceased husband, the Zamindar of Nagaram, 
in Summary Suit No. 559 of 1923 on the 
file of ‘the Revenue Divisional Officer, 
Pattukotta. The lst plaintiff died sub- 
sequent:to the filing of the suit and his un- 
divided sons were added as his legal re- 
presentatives, plaintiffs Nos. z and 3. Thecase 
of the plaintiffs is that the lst plaintiff, the 
deceased Vakil Appasami Aiyar, appeared 
‘in the above suit for 28 hearings and the 
late Zamindar of Nagaram agreed to pay 
him ata certain rate per diem, and that, 
even if the Oourt thinks that the agreement 
is not valid, the sum claimed should be paid 
on the basis of quantum meruit. The de- 
fendant pleaded that the contract set up by 
the plaintiffs is not true or valid, and that, 
even if the Ist plaintiff is entitled to any 
remuneration, the sum claimed .was exces- 
sive. The two main issues in the case were: 
(1) whether there wes a specific contract as 


' alleged in the plaint, and (2) whether the 


plaintifis can claim compensation on -the 
-principle of quantum meruit. On-these issues 
the learned Subordinate Judge- found in 
favour of the plaintiffs and gave ‘them a 
decree for a sum of Rs. 290 according. to the 
:rate mentioned in the agreement.-° > 

In -this civil revision petition the only 
point urged before us is that, having regard 


to s. 28 of the Legal Practitioners Act, the . 


-agreement entered into between the 
petitioners husband and the- lst plain- 
tiff- is not valid: and binding and, 

: therefore, the lst- plaintif is not entitled to 
recover any sum as remunerstion for his 

This argument is admittedly op- 
posed to the decision in Subba- Pilli v. Rama- 
sami Aiyar (1) which willbe referred: to 
presently. As the learned Ohief Justice be- 
fore whom the case came up for disposal 
doubted the correctness of that decision he 
has referred it to a Bench with the following 

note. , ; z 


(1) 27 M. 512; 14 M.L. J. 274. 
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“This case must be referred to a Bench. 

Sitting as a single Judge here I have no 
power to refuse to follow Subba Pillai v. 
Ramasami Aiyar (1) although I take the 
liberty of saying that I think that it amounts 
to an absolute departure from the plain word 
of the section of the Statute. But that 
must be said, if itis to be said with effect, 
by a Bench and not by a single Judge,” 
` Section 28 of the Legal Practitioners Act is 
n these terms: 
. “No agreement entered into by any 
Pleader with any person retaining or emplo- 
ying him, respecting the amount and man- 
ner of payment for the whole or any part 
of any past or future services, fees, 
charges .or disbursements, in respect 
of business done or to be done by 
such Pleader shall be valid, unless 
it is made in writing signed by such person, 
and is, within fifteen days from the day on 
which it is executed, filed in the District 
Court or in some Oourt in which some por- 
tion of the business in respect of whieh it 
has been executed has or is to be done.” 

It is argued that the contract in this case, 
being an oral one, contravenes the pro- 
visions of this section and is void and so 
the decree ef the lower Court should be set 
aside. In support of this argument reliance 
is placed on the decisions in” Kamakhya 
Narayan Singh v. Kalyan Singh (2) and 
Sarat Chunder Roy Chowdhry v. Chundra 
Kanta Roy (3) both of which support the 
petitioner's contention ; but the trend of 
the decision of this Court is tothe effect 
that, evenif the agreement is opposed to the 


provisions of s, 28 of the Legal Practitioners. 


Act and is invalid the Pleader is still entitl- 
ed to recover remuneration for-his services, 
either in full as under the agreement or a 
reasonable portion thereof. The leading 
decision on the question is the one in 
Subba Pillai v. Ramasawmi Aiyar (1) which 
refers to Rama v, Kunji (4) and Krishna- 
sami v. Kesava (5) two earlier decisions of 
this Court. In kama v. Kunji (4) remunera- 
tion for services was decreed to a Pleader in 
the absence of an. agreement under s, 70 of 
‘the Indian Contract Act. In Krishnasami v. 
Kesava (5) the plaintiff based his claim for 
fee on a promissory note which was 
not filed ia Oourt in that suit 
and it was held that, though the. promis- 
sory note was invalid under s. 28 of the 


R. 1927 Pat, 178. 
(3) 25 O. 805, 
(a) 9 M. 375. 


(2) 101 Ind. Oas. 559; 6 Pat. 614; 8 P. L.T 175; A, I. 


5) 14 M. 63. 
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Legal Practitioners Act, as it was not filed 
in any Oourt within fifteen days of its 
execution as required by that section, yet. 
the plaintiff was entitled to recover the 
amount to which he was found to be entitl- 
ed for his labour. A similar view was taken 
in Anantayya v. Padmayya (6). In Sunda- 
raja Ayyangar Vv. Pathanathusami Tevar 
(7) and Narasimma Chariar v. Sinnavan (8) 
this Court held that 5.28 of the Act is no 
bar to a decree being passed for such reason- 
able remuneration as may be found due on 
the principle of quantum meruit. The 
question has been discussed at some length 
with reference to the principle in Subba 
Pillai v. Ramasawmi Aiyar (1) which was 
also a case where a claim for fees was made 


_ by a Pleader based upon a promissory note 


which had not been filed in Oourt as 
required by s. 28 of the Legal Practitioners 
Act and was in consequence invalid. It 
was held in that case that, though the 
contract was void, the Pleader was still 
entitled to recover the out-fees. advanced 
by him. In holding so, the learned Judges 
stated that the Legal Practitioners Act does 
not enact that no claim by a Pleader for: 
professional services rendered: or for re- 
covery of out-fees advanced shall be sustain- 
able unless an agreement made in writing 
for the same has been entered into with the 
client and filed in Oourt, but only that an 
agreement, if any, in respect thereto, shall be 
void unless the same has been reduced to 
writing and filed in Oourt. This decision 
has been followed in Natesa Mooppan v. 
Ramachandra Iyer (9). Tne learned Judges 
in Subba Pillai v. Ramasawmi Aiyar (1) 
seem to base their decision on the policy of 
ss, 28, 29and 30 of the Legal Practitioners 
Act, corresponding to ss.4,9and6 of the 
English Attorney and Solicitors Act, 33 
and 34 Vict. c. 28. The pelicy underlying 
those sections and their conclusion based 
upon that policy is thus stated by the 
learned Judges: ' 

“The policy of ss. 28, 29 and 30 of the 
Legal Practitioners Act, corresponding to 
ss. 4, 9 and 6 of the English Attorney and 
Solicitors Act, 33 and 34 Vict. c. 28 is that, 
whenever an agreement is entered into 
between a Pleader and his client respecting 
his remuneration or payment for out-fees 
such agreement should be reduced to writ- 
ing and not only so, but also filed in Oourt 
and that, when a suit is brought upon such 


(6) 16 M. 278; 2 M. L. J. 247. 
7) 17 M. 306. aT 
(8) 20 M. 365. 
(9) 27 Ind. Oas, 116; 27 M, L, J. 128; 1 I, W. 1070, 
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agreement, the Court should have the power 
if, in its opinion; thé agreement is not fair 
` and reasonable to reduce the amount pay- 
able ‘thereunder or order it to be cancelled, 
and, in the latter case, , to award such 
amount only as would have been decreed 
in the absénce of, any- agreement between 
the’ Pleader and’ his-client.. Section’ 30, 
however, provides that a. Pleader shall not 
be entitled to claim anything beyond the 
terms of such agreement, except in respect 
of services, fees, charges or disbursements 
expressly excepted from the agreement. 

“It seems, therefore, clear that, though an 
‘agreement entered into will be invalid 
‘unless reduced, to writing and filed in 
‘Oourt, yet the Pleadér is not disentitled, in 
‘absence of any agreement, to claim reason- 
able remuneration in respect of his pro- 
‘fessional services or the repayment of out- 
fees advanced by lim.” | ee 

It is argued that this view amounts to an 
absolute depafture from the plain words 
of.s. 28 of the Statute and that “if an oral 


‘with the case in this manner, when the 
agreement which is the basis of the suit is 
void unders 28. These sections refer 
specifically to “such agreement," i e., agree- 
ments valid under s. 28 and provide that 
in enforcing such agreements Courts may 
modify or cancel them and that such agree- 
ments shall exclude further. claims ` of the 
Pleader, etc., I find it difficult to` extract 
from these sections any policy of the Legis- 


“THANGAMMAL ALYAR Y, KRISHNAN, 
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lature which, would justify the Court. in 
ignoring the provisions of s. 28. when the 
plaintiff.relies on an “agreement” as the 
basis of his claim. Thus far,I agree with 
tbe contentions of the appellant; but having 
regard to the uniform course of decisions in 
this Court, I think it must be held that it is 
too late to,give effect to the arguments now 
urged; and to decline to give the plaintiffs 
any relief in respect of the Ist plaintiff's 
claim; especially so, as I am prepared to 
hold that, though the contract is void, the 
respondent in Subba. Pillai v. Ramasami 
Aziyar (1)is entitled to succeed having regard 
to the provisions of 8. 65.of the Indian 
Contract Act which deals with the obliga- 
tion of a person to restore any advantage . 
received by him under an agreement which 
is “discovered to be void.” or to make 
compensation for it. The section rune as 
follows: | | : 
- “When an agreement is discovered to 
be void...... any person who has received 
any advantage under such agreement or 
contract is bound to restore it or to make 
compensation for it, to the person from 
whom he received it,” ~ O 
The expression “discovered to be yoid” in 
this section has caused some difficulty in its 
application. In Sib Kishore Ghosh-v. Manik. ` 
Chandra Nath (10). Mr. Justice Mukerjee - 
pointed out-that an agreement which -is 
opposed .to s.. 28. of - the Legal 
Practitioners Act being ab initio 
void cannot!be said to be an agreement 
discovered to be void within the meaning 


_ of s. 65. Since then it has been held by 


the Privy Council that an agreement “ dis- 
‘covered. to he void” would include an. 
agreement ab initio void. In’ Harnath 
Kuar v. Indar Bahadur Singh (11) their 
Lordships held that an agreement “ dis- 
covered to be void” within the meaning of 
this section -is one discovered to-be- not 
enforceable by law, and, on the language 
of the section, ‘would include an ` agree- 
ment that was void in that sense from its 
inception as distinct froma contract that 
becomes void. This decision has been 
approved by the Privy Council in Ananda 
Mohan. Roy v. Gour Mohan Mullick (12) in 


(10) 29 Ind. Cas. 453; 21 O. L. J. 618. 
(11) 71 Ind. Cas. 629; 50 I A, 69; 45 A. 
J. 489; A. I: R. 1928 P.O. 403; 9 O. & A. : 
O. L. J. 652; 37-0. L. J, 346; 27 O. W. N. 949; 18 L. 
383; 26 O. 0, 223; 33 M. L. T. 216; 5 P. L.T. 281;-2 
Pat. L. R. 237 (P.O). Oe a Re 
= (12) 74 Inid. Oas. 499;"5071. A. 239; 500; 929; 45, M: 
P 


179; a 
L. R. 270; 9° 


LJ. 617; 21 A. L. J. 718; 4P. L: T. 609;.A. I. R+ 1993 
P. O. 189; (1923) M. W. N. 803; 25 Bom. L. R, 1269; 33° ` 
M. L. T. 365; 28 O. W.N. 713;'40 O. L. Ji-104P, O.).. 
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which their Lordships held that the time at 
which an agreement is discovered to be 
void within the meaning of s. 65 of 
the Indian Contract Act is in the absence 
of special circumstances the date of the 
agreement. In the case before us, the 
agreement in question was manifestly void 
from its inception as-it contravened the 
provisions of s. 28 of the Legal Practitioners 
Act, and as such an agreement can be 
described to be one discovered to be void 
within the meaning of s. 65 of the Indian 
Contract Act a3 explained by the Privy 
Council the defendant’s husband was bound 
to make compensation to the lst plaintiff 
for the advantage which he has received 
under the contract. It has not been argued 
before us that the sum awarded to the res- 
pondents by the lower Court is excessive 
or disproportionate to the services rendered 
by the Ist plaintiff. The decree awarding 
the plaintiff Rs. 390 can be thus justified 
under s. 65 of the Indian Contract Act. 

I would uphold the decision of ithe 
lower Oourt and dismiss this civil revision 
petition with costs. 

Cornish, J.—I agree. The agreement 
made between the Pleader and his client 
as to the Pleader’s remuneration was a 
verbal agreement, and, therefore, a com- 
-pliance with the requirement of s. 28, Legal 
Practitioners Act, was impossible. That, 
however, according to the construction put 
upon the section by the rulings of this 
Court [see Rama v. Kunji (4), Krishnasami 
v. Kesawa (5), Anantayya v. Padmayya 6) 
and Subba Pillai v. Ramasami Aiyar (1)] 
does not preclude the Pleader from recover- 
ing the amount which he ceuld properly 
claim for work done and disbursements 
made by him on behalf of the client in 
pursuance of the agreement. The above- 
mentioned decisions make no distinction 
between a verbal agreement, which is 
incapable of being filed in accordance with 
the requirements of s. 28 and an agreement 
in writing which is invalid because it has 
not been filed. The, view taken by this 
Court is that the purpose of s. 28 isto give 
the Court a control over’ agreements bet- 
ween Pleaders and their clients with res- 
pect to fees and costs, and is not intended 
to make the right of the Pleader to recover 
his fees, etc , conditional upon the agree- 
ment fulfilling the requirements of the sec- 
tion. A sanction for this view is to be 
found in s. 29, which enables the Oourt to 
order an agreement, otherwise in order “to 
be cancelled if the agreement is not proved 
40 be'fair and reasonable, and the costs, 
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fees, charges and disbursements in respect 
of the business done to be ascertained in the 
same manner asif no such agreement had 
been made,” The Calcutta, Allahabad and. 
Patna High Oourts have placed a stricter 
interpretation upon s. 28, holding that the 
object of the section would be defeated by 
allowing exceptions to its requirements, 
But even assuming’ the stricter interpreta- 


“tion to be preferable it is -certainly too late 


now to resist the current of authority. of 
this Court. - a hess f 
There is no doubt that the relations of the 
parties are contractual notwithstanding that 
the agreement is invalid by virtue of s. 28. 
In the cases where the question has arisen 
although it has been recognised ` that the 
Pleader is entitled to recover, the precise 


footing upon which he can do so has been 


left in some uncertainty. In Rama y. 
Kunji (4) it seems to have been considered 
by the Court that the suit by the Pleader 
being for work and labour done, might lie 
under s. 70, Indian Contract Act. The ques- 
tion wasfurther considered in Sib Kishore 


Ghosh v. Manik Chandra Nath (10) 
and . it was’ there. pointed out 
that s. 70 could not apply to a elaim 


based on contract. The learned Judgesin 
that case expressed the further’ opinion that 
8.65, Contract Act, would be unavailing in 
aid of a claim arising out of an agreement 
void by s, 28 of the Legal Practitioners Act 
for the reason that the agreement being 
void ab initio could not be aptly described 
as an agreement which has been discovered 
to be, or has become void. All doubt upon . 
this point has, however, been resolved by — 
the ruling ofthe Judicial Committee in 
Harnath Kuar v. Indar Bahadur Singh (11) 
where their Lordships laid down that an 
agreement discovered to be void is one dis- 
covered to be not enforceable by law, and on 
the language of s. 65 would include an 
agreement that was void in that sense from 
its inception as distinct from a contractthat 
became void. And in Ananda Mohan Roy 
Gour Mohan Mullick (12) their Lordships 
emphasise this principle that an agreement 
is discovered to be void from the date of 
the agreement. The claim of the plaintif- 
respondent before us was, therefore, clearly 
maintainable, 
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MADRAS HIGH COURT. 
Rererrep TRrIAL No, 153 of 1929. 
December 9, 1929. 
. Present:—Sir Horace Owen Compton 
` Beasley, Kr., Ohief Justice and Mr. Justice 
zs . Krishnan Pandalai. 
In te SANKARALINGA THEVAN— 
oe PrisonER—AOOUSED. 

Evidence Act (I of 1872), s. 157—First. Information 
Report, whether can be used as substantive evidence— 
Evidence—~Circumstantial evidence, conviction on, when 

roper. , 
Piho First Information Report-although a document 
- of great importance is not a piece of substantive 
evidenco, and can be used only as a.previous statement 
‘ admissible to corrobarate or contradict the author of 
it and for no other purpose. [p. 507, col. 2.) 

Autar Singh v. Emperor (1) Chittar Singh .v. Emperor ` 
(2) and Azimaddy v. Emperor (3), followed. 

Tn cases based only on circumstantial evidence, the 
circumstantial evidence should be so strong asto point 
very clearly to the, guilt of the accused. [p. 508, col. 


. . Trial referred by the Court of Session of 

‘the Tinnevelly Division for confirmation of 
the sentence of death passed upon the 
said prisoner in case No. 67 of the Oalendar 


‘for 1929. : 


Mr. K. S. Jayarama Iyer, for Mr. J. 8. 
Vedamanikkam; for the Accused. 


Mr. K. N. Ganapathi, for the Public * 
Prosecutor, for the Crown. 


JUDGMENT. 
.- Beasley, C. J.—The appellant was 
convicted by the learned Sessions Judge of 
Tinnevelly of the murder of his father 
. Thandava Thevan and sentenced to death. 
Thandava Thevan was undoubtedly 
murdered on the night of the 2nd June 
last. He was stabbed on the chest and died 
of that stab. He wasaged 55 years. The 
aceused, aged 24, is his only son. The 
deceased had a second wife, P. W. No. 2, 
who is the step-mother of the accused. Both 
the accused and his father owned a bandy 
and earned their livelihood by letting it 
on hire and the motive for the murder is 
allaged by the prosecution to have been a 
quarrel between Thandava Thevan and his 
son on this night with regard to the collec- 
tion of money due from persons who had 
hired the bandy. As a result of this quar- 
rel it is alleged that the accused stabbed his 
father and ran away. He surrendered 
himeelf to the Magistrate of Srivaikuntam 
onthe 14thJune. | 
- The evidence . against the accused is 
' purely circumstantial. There are no eye- 
. witnesses to the occurrence, The evidence 
against him is that of P. Ws. Nos, 2 and 3 
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coupled with his- absconding from the 
village. 

Prosecution Witness No. 2’s evidence is 
that after she had served the evening meal 
to the deceased and the accused in the 
house which they all three occupied and the 
deceased and the accused had gone outside 
the house on to the pial, she bolted the door 
and remained inside. Sometime later-she 
heard the father and son quarrelling . with 
each other about the collection of bandy 
hire, The deceased was accusing theaccused 
of not accounting for the money collected 
by himfrom persons who had hired the 
bandy and pointed out the difficulty this 
occasioned in his maintaining the family, 
The accused retorted that he was not bound 
to account to him for the money whereupon ` 
the deceased said that the accused should | 
not touch the bandy from the next day, 
that he would have no food at his house and 
that he must earn his own living. Then, 
according to her evidence at the Sessions 
trial, there was a lull lasting -about a 
naligai. At the end of that time she heard 
the cry of the deceased “I have been stab- 
bed.” She lighted a lamp, went outside 
and there found the deceased lying on the 
ground holding his side where the wound 
was and she supported him inside the 
house, Her foot according to her, struck 
against a knife and its sheath on the floor. 
This knife and sheath, however, have not 
been proved to belong to the- accused. - 
Hearing the cries people came to the spot, . 
amongst them being P. Ws. Nos, 3and 4° 
and two others who did not give evidence 
at the Sessions trial and some women. . 

Prosecution Witness No. 3 livesin a house 
just to the‘south of the deceased only a. few 
feet away,a lane separating the northern side 
of his house from that of the deceased. His 
evidence is that he saw the deceased and 
the accused sitting on the pials outside the. 
house, the deceased sitting on the eastern 
pial and the-accussd on the western. 
went inside his house and later on, haying 
occasion to go outside, he heard the dis- — 
cussion spoken to by P. W. No. 2 going ` 
on between the deceased and . his son. 
He says he recognised their voice. Then he ' 
went inside and slept and after an interval : 
which he states to be three naligais he woke 
up on hearing a cry “My son has stabbed,” 
opened the door and came out and there 
saw the deceased lying wounded on«the 
ground. Prosecution Witness No: 2 carried 
the deceased inside the house and put him 


.on & cot, | 


Another witness is P. W, No, 4..whg | 


He. 


t 
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went to`the scene of the occurrence on 
hearing cries. He immediately went to 
the Village Magistrate te make a report. 
He reached the Village Magistrate at 
about 24. m, and the Village Magistrate 
took a statement from him, Ex. B and then 
proceeded to the house of. the deceased 
where he took a statement from P. W. No. 2. 
The statementsof P. Ws. Nos. 2 and 4 are in- 
corporated in the First Information Report. 
That is the whole of the evidence in the 
case and we have got to consider whether, 
it being purely circumstantial evidence, it 
is sufficient to say that it proves the case 
against the accused, beyond all reasonable 
doubt; The first point to be considered is, 
is it true that there was this dispute bet- 
“ween the deceased and the accused on the 
pial that night? With regard to this, we have 
the evidence of P. Ws. Nos. 2and 3 and we 
are satisfied that the evidence of P. W. No. 2 
on this point is to be accepted, and also that 
of P. W. No. 3. Thenext thing to be consider- 
.ed is—andit isthe most important matter 
—whether there was any interval of time bet- 
ween the quarrel and the stabbing and if so 
“what that interval was. Prosecution Witness 
-No. 2 putsit at one’naligai and P. W. No, 2 
< on the other hand puts it at three naligais. 
Even if it was one naligai, it is a sufficiently 
long interval and the murder obviously 
could not have ‘been in the heat of the 
moment. If the accused was the murderer, 
then hemust have sat for at least a 
naligai thinking about the matter giving 
-himself time to cool down or have 
gone away from the house and returned. 
But at the same time that interval of time 
does make possible—that some one else 
may have come to the spot and have com- 
mitted the murder. If, on the other hand, 
the stabbing had followed the quarrel 
immediately, that, together with the absence 
from the village of the accused pointing 
to flight, would, in our view, establish the 
case beyond all: reasonable: doubt. The 
circumstantial. evidence would then be 
very strongindeed. It has been contend- 
-ed before us that P. W. No..2 was trying 
to lighten the case against the accused at 
the Sessions trial and was giving incorrect 
‘evidence when she put this interval of one 
naligai between the dispute and the stab- 
bing and the learned Sessions Judge has 
taken that view of her evidence. We have 
been asked to contrast that statement with 


the statement which was taken from her :9 


by the Village Magistrate Ex, E. After 
stating that the deceased told the accused 
“that he should earn his living: himself she 
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stated in Ex. E, that “at that time she 
heard the cry of ‘he has. stabbed’, that she 
at once’ lighted the lamp from inside the 
house and came out with it—” That state- 
ment obviously. means that the stabbing 
immediately followed the quarrel and, if 
we are entitled to treat that statement in 
the First Information Report as evidence 
upon this point of P. W. No. 2, then it is 
evidence of the very greatest importance. 
But the question is, are we entitled to make 
use of that evidence at all as substantive 
evidence? In ‘our view, statements in the 
First Information Report can only be used 
for the purpose of contradicting or cor- 
robating a witness and for no other 
.purpose. If a witness in the Sessions 
trial makes a. statement different to 
that attributed to the witness in the First 
Information Report, that discredits the evi- 
dence of the witness to the extent in the 

Sessions Court but does not make the 
statement in the First Information Report 
the evidence upon that matter in the case, 
We have been referred . to three cases - upon. 
this point. The first is Autar Singh v. 
Emperor (1). On a difference of opinion 
between two Judges on this precise point 

it was decided that the First Information. 
although a document of great importance 
which is in practice always and very right- 
ly produced and proved in:criminal trials 
is not a piece of substantive evidence and 
.it can be used only as a ‘previous statement 
admissible to corroborate or contradict the 
author of it. In Chittar Singh v. Emperor 
(2) it was;heldsthat a report of the commis- 
sion of an offence made at a thana or even 
the deposition of a witness previously made 
would be admissible for the purpose of 
corroborating a witness or of throwing 
doubt on his statement in Court -but would 
be inadmissible for the purpose of proving 
that the facts stated in it are correct, In 
Azimaddy v. Emperor (3) it was observed’ 
that First Informations do not prove them- 
selves but have to be tendered under cne 
or other of the provisions of the Evidence 
Act. The usual course is for the prosecu- ` 
tion to call the informant and the First 
Information is to be tendered as corrobora- 
tion under s. 157 of the Evidence Act. In 
this view, with which we agree, there is no 
‘evidence that the stabbing took place im- 


D 21'Ind. Cas” 882; 170. W. N. 1213; 14 Or. L, J, 


2) 85 Ind, Cas. 650: 47 A. 280: 23 A. L. J. 14: 

La 554 A.T, R. 1025 AIL 303. A 
nd: Oas.227; 44 O.. L. J,.253; A. I- 

„Oal.-17; 28 Or-L, J. 99; 54 0.237, _ : ka gi 
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mediately after the quarrel ended. On the 
contrary -the only evidence is that it took 
place either one naligai afterwards as 
P. W. No. 2 says or three naligais after- 
wards as P. W. No. 3 says.. With regard to 
the evidence of the latter, we think that his 
statement that he heard scry of “ my son 
has stabbed” is not to be accepted as in his 
previous statement he stated the ery to be 
“I have been stabbed.” : 

The defence set up by the accused, of 
course, is not a very satisfactory one because 
he has pleaded that he was at a place some 
40 miles away. collecting outstandings hav- 
ing been sent there by his father. He sum- 
moned five witnesses at the Sessions trial 
but his Pleader did not examine any of them. 
Previously these witnesses were summoned 
to support his defence of alibi but they did 
not go into the witness-box to do so. He, 
therefore, set up an alibi which has not 
been supported by any evidence. 

This .is a case of very grave suspicion but 
it still leaves a loop-hole and that is the 
loop-hole provided by the interval of time 

. between the end of the quarrel and the 
stabbing. It is during that time that some 
.,one else might have murdered the deceased. 
In cases based only on circumstantial evid- 
ence, the circumstantial evidence should be 
so strong asto point very clearly to the guilt 

_ of the accused. . 

The appeal is allowed and the conviction 
and sentence are set saide and the accused 
is ordered to be set at liberty. 


Wi Y. N.V. Appeal allowed. 


MADRAS HIGH COURT. 
Ssoonp O1vin APPEAL No, 726 oF 1926. 
November 28, 1929. _ 
Present:—Mr. Justice Wallace. 
MOTHEY KRISHNAYYA—Darenpant— 
. APPELLANT 
VETSUS 
MOHAMMAD GALEB SAHIB— 
PLALNTIFF—REsPONDENT, 

Evidences Act, (I of 1872), s. 92—Oral evidenve to 

prove that real consideration of sale-deed was more or 
less than amount stated in deed, whether admissible. 
_ Aparty.to a document of sale of immoveable pro- 
~perty-admitted to bea sale, that is, a transfer of im- 
moveable property fora stated consideration, cannot 
«be permitted-to adduce-evidence toplead that the con- 
sideration was more in amount than is stated in the 
document. - [p. 510, col. 2] -> x oe 

Under s, 92, Evideneo Act, it is open ‘to a party fo 
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a, document to prove want of consideration or failure of 
consideration butit is not open to him to prove that 
the amount of consideration agreed upon was more or 
was less than what is stated in the document. [p. 
509, col. 2.] 

Aditayam Iyer v. Ramakrishna Iyer (8) and Annada 
Charan Silv. Hargobind Sil (9), followed. , 3 

Hanif-un-nisse. v, Faiz-un-nissa (2) and Ramaswami 
Chettiar v. Lodd Govindoss Kishnadoss (6), explained. 

Second appeal against a decree of the 
District Court of West Godavari at Ellore, 
in A. 8. No. 111 of 1926 preferred against 
that of the Court of the Additionai Dis- 
trict Munsifof Ellore, in O. S. No. 181 of 
1924. f 

Mr. P. Somasundaram, for the Appellant. 

Mr. G. Lakshmanna, for the Respondent. 

JUDGMENT. —The facts necessary for 
disposal of this appeal are: the plaintiff 
had to pay off the mortgage amount due 
on a mortgage over property sold to him 
by. the defendant under a document 
of sale, Ex, A, dated 19th June, 1918. 
That contains a statement that “If in 
respect of this any dispute arises 
from any quarter, I shal], at my own ex- 
pense, set the same at rest and see that 
the sale is given effect to without any 
obstruction whatever. In respect of the 
said property I have not created as yet any 
right or interest in favour of any.” 

The defendant himself had obtained the 
property in a Court sale in execution of 
a money decree against a judgment-debtor, 
Ibrahim Sahib, who had previously mort- 
gaged the property It was this mortgage 
that the plaintiff had to pay off when it 
had ripened into a decree and the decree 
had been followed by execution proceed- 
ings. In order to preserve the property 
for himseff the plaintiff discharged it. 
He has sued to recover from the defendant 
the amount of,the loss and damage sustain- 
ed by him in consequence. The defence 
was thatthe plaintiff was at the time of the 
sale fully aware of the mortgage and had 
-himself orally agreed to pay it off and that 
he obtained the property cheaply in con- 
sequence. The defendant sought to give 
evidence of that oral-agreement, but both 
the lower Courts have held that in view of 
the wording in Ex. A such evidence would 
be in contravention ofs. 92 of the Indian 
Evidence Act. They refused to admit it 
and decreed the plaintiff's suit. The defend- 
ant appeals and the point argued is this 
question of admissibility of the evidence of 
the case put forward by the defence. 

The consideration named in Ex. A is 
Rs. 280. “I have sold,” the document says, 
“to you for Rs, 280 the immoveable property, 
etc,” The defendant urges in effect that 
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the consideration was something more than 
Rs. 280, that it was Rs. 280 plus an under- 
taking to discharge the existing mortgage 
on the property. Section 92 forbids the 
admission of evidence for the purpose of 
contradicting, varying, adding to, or 
subtracting from, the terms of the document 
. a8 expressed by the written disposition of 
the property, except as allowed under vari- 
ous provisos, only one of which is relevant 
in this case, proviso-No, 2:— 

“The existence of any separate oral agree- 
ment as to any matter on which a document 
is silent, and which is not inconsistent with 
its terms may be proved.” 

The interpretation which this section has 
received at the hands of various Oourts is 
varied, and it is well to see how it has been 
interpreted, especially by the Privy Council. 

‘In Sah Lal Chand v. Indarjit (1) the Privy 
Council laid down thats. 92 is no bar to 
evidence showing that a recital ina sale- 
deed that the consideration has been paid 
was false, That ruling, it must be clearly 
pointed out, does not touch on the question 
of the amount of consideration, but only on 
the question whether the consideration, 
whatever its amount, had or had not been 
paid. It washeld thatthe recital of pay- 
ment was not a term of the contract, so that 
8,92 did not apply to that recital. It 
appears to,me also that the Judicial Com- 
mittee took for granted here that the amount 
of consideration is aterm of the contract. 
They say: “the contract was to sell for 
Rs. 30,009 which was erroneously stated to 
have been paid.” The other Privy Council 
case cited is Hanif un-nissa v. Faiz-un-nissa 
(2) avery short judgment differing from 
the High Court of Allahabad in its judg- 
ments reported at Faiz un-nissa v. Hanif- 
an-nissa (3), itself relying on the Privy 
Council case in Balkishen Das v. Legge (4) 
in Hanif-un-nissa v. Faiz un-nissa (2) it 
was held that it is open toa party to what 
was nominally a sale-deed for consideration: 
toshow that no consideration did pass, and 
that what. wasa nominal sale was a real 
gift, The scope of that Privy Council 
judgment hes been considered by this 
Court in several later cases, as the judgment 


(1) 22 A. 370; 40. W.N. 385; 2 Bom, L. R. 553; 27 


I. A. 93; 7 Sar. P. O. J. 702 (P. 0.) 

(2) 11 Ind. Cas. 398; 33 A. 340; 15 O. W: N. 521; 8 
A. L. J. 373;13 0., L. J. 510; 13 Bom. L.R., 391; 10 
M. A (1911) 2M. W. N. 370; 21 M, L. J. 1126 
(P. 0.). 

(3)27 A. 612; A. W. N. (1905) 129; 2 A, L. J, 360. 

(4) 22 A. 149; 4 O. W. N.153;2 Bom., L. R, 523; 27 
T, A. 58; 7 Sar. P, O, J. 691 (P.O). 
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understood and even misused. See Nara 
Reddiar v. Doraiswami Reddi (5), Ramaswami 
Chettiar v. Lodd Govindoss Krishnadoss 
(6)and Putti Sesha Aiyur v. Kuppachar (7). 
(In the last case the head-note ‘about 
consideration not being a term of .the 
contract is a misquotation of what 
the learned Judge has said in his 
judgment), The net result of that dis- 
cussion of the Privy Oouncil case is 
that it is open to a party to prove want of 
consideration or failure of consideration 
or a difference in kind of consideration 
but it is not open to him to prove a varia- 
tion in the amount of consideration. As 
to evidence being admissible to show a 
difference in kind of consideration I own 
to some doubt, as such evidence appears 
to meto be an attempt to vary the term in 
consideration. The 
difference in kind, I take it, must be . 
absolute, that is, the consideration mention- 

ed must be wholly false; a mere omission 
to mention some portion of the considera- 
tion will not come within the proviso, 
since such an omission is clearly a variation 
in the terms of the contract. Recitals, 


' then, as to the kind of consideration or as 


to the actual payment of consideration 
may be shown to be false. Recitals as to 
the amount of consideration cannot so be 
shown to be false, since the amount of con- 
sideration is clearly a term of the contract. 
It is, therefore, not open to parties to the 
document to give evidence that the 


amount of consideration agreed upon was 


more or less than what is stated in the 
document. For this proposition the case 
in Adityam Iyer v. Ramakrishna Iyer 
(8) and in Annada Charan Sil v. Hargo- 
binda Sil (9) are. authorities. The appel- 
lant points out in connection with Adityam 
Iyer v. Ramakrishna Iyer (8) that it has 
been doubted by a Bench of this Oourt in 
Ramaswami Chettiar v. Lodd Govindoss 
Krishnadoss (6) which takes-the Privy: 
Council case in Hanif un-nissa -v. Faiz-un- 
nissa (2) as more or less dissenting from 
Adityam Iyer v. Ramakrishna Iyer (8), 
But, with respect,I do not think that the 


(5) 35 Ind, Cas. 301; 3 L. W. 589; (1916) 1M. W.N 
474; 31 M. L. J. 96. 
(6) 91 Ind. Oas. 612; 22 L. W. 848; 49 M. L, J. 414; 
A. Í R. 1926 Mad. 35. 

(7) 49 Ind. Cas. 699; 10 L, W. 1; (1919) M. W. N, 
87; % M. L. T. 291. 

(8) 21 Ind. Gas, 458; 38 M. 514; (1913) M, W. N. 847; 
14M. L. T. 382; 25 M. L. J. 602. ; 

9) 75 Ind, Gas. 557; 27 O. W, N. 496; 37 O. L 4, 
552; A. I. R. 1923 Oal, 570. Š A 
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ĉorrectness `of Adityam Iyer v. Rama- 


krishna Iyer (8) is affected by Hanif-un- 


nissa v. Faiz-un-nissa (2) since the latter 
is not a case relating to a variation of the 
amount ‘of consideration. In . Rama- 
swami Chettiar v. Lodd Govindoss Krishna- 
doss (6) case on which: appellant relies 
there. was recital in the document that 
Rs, 89,000 out of a total consideration of 
Ra. 2,89,000 had been paid in advance. The 
plaintiff averred, and was allowed to adduce 
evidence to prove, that only Rs. 60,000 was 
paid, that is, to show that the recital as to 
payment was incorrect. The defendant 


was also allowed to give evidence to show ° 


that it was agreed that Rs. 89,000 should 
bethe figure shown as paid although only 
Rs. .60,000 was in fact paid, it being agreed 
at the time of sale that the total figure 
of consideration should be shown 
as Rs. 2,89,000 instead of the true figure 
‘of Rs. 2,60,000. That, I admit, seems to 
go very near to ruling that the defendant 
could: adduce evidence that the total 
amount of consideration was not the figure 
given in the. contract. But the judgment 
states very clearly that he was allowed to 
adduce this evidence only for the purpose 
of rebutting plaintiff's case that the recital 
as to payment of consideration in the 
document was not correct, and not for 
the purpose of enabling the Oourt to 
decide what was the actual. amount of 
consideration. That is, the learned Judges 
really laid down that the defendant could 
show that the figure of Rs. 2,8,000 was 


really the figure contracted for, so that. 


the defendant was not really attempting 
to give evidence in variation of the contract 
but was really maintaining the correctness 
of the terms of the contract. The ruling in 
Kailash Chandra Neogi v. Harish Chandra 
Biswas (10) is on the same lines and -goes 
no further. In Gondu Ramasubbu “Iyer v. 
Muthiah Kone (11) Mr. Justice Devadoss 
decided that the recital in a sale-deed that 
there is no incumbrance on the property 
is not a term of the contract and, therefore, 
evidence can be given to show that the 
vendee knew of such incumbrance. The 
appellant relies on this case but it does 
not really help; itis not evidence of encum- 
brance which is here shut out, but: evidence 


that the consideration included the dis- 


charge of the encumbrance. oe’ 
. Although I am constrained. to the view 
that some of the cases quoted above enlarge 
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too much the opportunities of: avoiding 
s. 92, I think ‘it is clear on the authorities 
that a party to a document of sale of 
immoveable property admitted to be a sale 
that is, a transferof immoveable property 
for a. stated consideration, cannot be per- 
mitted to adduce evidence to plead that 
the consideration was more in amount 
than is stated in the document. ‘That 
proposition may be reinforced by emphasis- 
ing what has been pointed out in Annada 
Charan Sil v. Hargobinda Sil (9) that if it 
were not obligatory on parties to state the 
full amount of the consideration in their 
deeds of sale, a door would be opened for 
fraud upon the stamp revenue. In my 
view, therefore, it was not open to the 
defendant to plead that the consideration 
for the sale was more than the Rs. 280 
recited in the sale-deed and in that view 
the lower Appellate Court's decision 
appears to me correct. 


There was some discussion as to whether 
the defendant could ‘prove that agreement’ 
to discharge the mortgage was prior to 
the contract of sale and was, therefore, an 
independent transaction, but I” do not 
think the point can really be taken, It is. 
not asserted that there was any con- 
sideration for the plaintiff discharging. 
the mortgage debt except his 
purchase under the sale deed, so that the 
separation of the’ two transactions is not 
a separation in fact. The written state- 
ment clearly implies,as the lower ‘Courts 
haveheld, that the discharge of the mortg- 
age was regarded as part consideration for: 
the sale. | 


No other points have been argued before 
me. I find, therefore, there is no error of 
law in the lower Appellate Court's decision’ 
and Idismiss the appeal with costs. 


vV. N. V. Appeal dismissed. 
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MADRAS HIGH COURT. 
REFERRED Oase No. 15 oF 1928. 
November 26, 1929. 

Present :—Mr. Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair. 
Tas VULCAN INSURANCE COMPANY 
Lrp— APPELLANT 

versus ' 
Tze CORPORATION or MADRAS— 


RESPONDENT. 

Madras City Municipal Act (IV of 1919), s. 110, Seh. 
IV,r.7,s. 110 proviso, meaning of—Company start- 
ing business through agent, whether entitled to benefit 
of provisoin year of texation— Taxation clauses— 
Construction—Benefit of doubt to subject. 

A Company which has no office within the City of 
Madras in the year of taxation through an agent and 
which has notin any manner transacted business or 
received any income from the City during the year 
immediately preceding the year of taxation, can elaim 
the benefit of the proviso tor. 7, Sch, IV of the Taxation 
Rules underthe Madras City Municipal Act. 

Where a taxation clause is of doubtful or difficult 
interpretation, the benefit of doubt must go to the 
assesseo, 


Qase stated under r. 17, Sch. IV of the 


Madras Qity Municipality Act of 1919, by G 


the Ohief Judge of the Oourt of Small 
Oauses, Madras, in Municipal Taxation 
Appeal No. 9 of 1928, on the file of the said 
Court, preferred against thé decision, dated 
the 8th September, 1928 of the Standing 
Committee oftheOCorporation of Madras. The 
question of lawreferred was: “Oana Company. 
which has no office within the Oity but 
begins to transact business within the Oity 
in the year of taxation through an Agent 
and which has not in any manner trans- 
acted business or received any income from 
the Oity during the year immediately 
preceding the year of taxation, claim the 
benefit of the proviso tor. 7, Sch. IV of the 
Taxation Rules under the Madras Oity 
Municipal Act. 


Messrs. Visvanathan, K. Bashyam 
A jangar and A. V. Seshayya, for the Appel- 
ant, l 
Mr.: S. Rajamanickam, for the Respon- 
dent. ; 


OPINION. 5 


Venkatasubba Rao, J.—This is a 
Case referred tous for decision by the Chief 
Judge of the Court of Small Causes under 
-v.7 of Sch. IV of Madras City Municipal 
Act (IV of 1919). The Vulcan Insurance 
Gompany was assessed to a licence fee 
under s. 110. The contention of the Oorpora- 
tion is, that the Company is liable to pay 
Rs. 500 under the scale prescribed on the 
capital basis; the latter asserts, on the 
contrary, that it is to be assessed on the 
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basis of gross ineome andis liable to pay 
only Rs, 25, The material part of s. 110 reads 
thus: 

“ Every incorporated Company transact- 
ing business within the Oity for profit or as 
a benefit society shall pay by way of 
licence fee in addition to any other 
licence fee that may be leviable under this 
Act, a half-yearly tax on its paid-up capital 
on the scale shown inthe taxation rules in 
Sch. IV but in no case exceeding rupees one 
thousand, if and as soon as it has transacted 
pee the city for the period prescribed 
in s. 113.” 


Explanation —‘Whenever a Company has 
an office, agent or firm to -represent it for 
the purpose of transacting business in the 
Qity, such Company shall be deemed to 
transact business in theCity and such office, 
agent or firm shall be liable for the tax in 
respect of the Company’s business, whether 
or not such office, agent or firm has power 
to make binding contracts on behalf of the 

ompany.” 
Rule 7, Sch. IV, provides: 


Companies shall be assessed by the Com- 
missioner on the following scale:— 


Paid-up capital Halt-yearly tax. 
Lakhs of rupees. Rs. 
A. Twentyand more than twenty ... 1,000 
B. Tenand more than ten, butlese than ? 
twenty : ~ 9500 
O. Five and more than five, but less than 
ten we ° 290 
- D. Three and more than three, but- less 
than five ` ~ 150 
E. Two and more than two, but less than 
` three | «100 
F. Oneend more than one, butless than 
two ae 50 
G. - Less than one ~ 30 


Provided that any Company, the head 
office or a branch or principal office 
of which is not in the City and which shows 
that its gross income received in or from 
the city has not in the year immediately 
preceding the year of taxation exceeded: 


Rs, 
(a) Twenty-five thousand rupees shall pay 


only ae 
(b) Fifteen thousand rupees shall pay only 75 
(c) Five thousand rupees shall pay enly . 25 


The Company contends that the case falls 
within the proviso referred to above. The 
question is, does it or does it not apply? 
The learned Chief Judge has decided the 
point in favour of the Oorporation of 
Madras. 

Thea Company has a paid-up capital of 
about 15 lakhs of rupees. Inthe second, 
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half-year of 1925-26, it, !for the first time 
began, “fo transact “business in the city, 
through a local agent without having at 
Madras “the Head Office or a ‘branch or 
principal office.” What is. the proper 
amount which the Company is liable to pay 
atits very first assessment under the Act? 
Two conditions must be satisfied under the 
proviso. The first requirement is fulfilled, 
as it transacted business in the year of 
assessment, only. through a local agent. 
Then, is the second condition satisfied or 
not? The proviso speaks of two years, the 
year of taxation and the year preceding it. 
This Company started business for the first 
time in the year of taxation, It says it 
received no income from the City in the 
year preceding it and on that ground claims 
the benefit of the proviso. In my opinion its 
contention is well-founded. ee 
‘According to the learned Judge it is 
incumbent on the Company to show that 
it actually did business in the Uity in the 
preceding year. But to this effect there are 
no words in the proviso and why. should 
they be imported into it? Mr. Rajamanickam 
very strongly urges that the right con- 
struction is that adopted by the learned. 
Judge. He asks us to read into the proviso 
certain words occurring in s, 110,0f‘the Act, 
in, other words, -to amplify -the -expression 


“any Company.” by.readingit as “as Oompany : 


transacting business . within the City.” So 
far, .hé is perfectly right. Supposing 
these .words-.are added, what follows ? 
The: reference to the transacting of the 
business -is. to{the year of--taxation and 
, nòt the, preceding year Mr. Rajamanickam’'s 
contention cannot prevailif we add. in the 
proviso merely the words to-which I have 
referred. Much more has to be done. We 
must introduce another set: of words, 
‘namely, “from business transacted in the 
Oity after the phrase “from the Oity.” How 
can such a, course be possibly justified? 
Let us suppose that the Company did 
transact business in the Oity in the preceding 


year but that its income was ‘nil’, does the . 


proviso apply ‘or-not? Mr. Rajamenickam 
concedés-that it-does.. That also. seems. to 
be the .view of the learned Judge. The 
distinction,, according to them, is not 
between no income and some income, but 
the decisive test is, whether the Company 
transacted or not its business in the Oity. 
The argument on behalf of the Corporation 
ignores also the distinction between -the 
two words “in” and “from” in 'the proviso, 
Granting: that ‘the expression “income 
received from the Oity applies only to the 
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transacting of some business, the word “in” 


cannot have the same'significance. Moreover’ - 


income is not. confined to receipts from 
business only. As pointed out in Secretary 
to the Board of Revenue, Madras. v. Aruna- 
challam Chettiar (1) “income” is.described 
in the Oxford Dictionary. as “periodical 
receipts from one’s work, lands, investments, 
etc.- I find no difficulty, therefore, in.con- 
struing the proviso in favour of the Company. . 


But granting that the wordsare ambiguous, | 


the true-canon of ‘construction: is: the‘follow-: - 
ing: “If it be doubtful’ or difficult;.of, - 
interpretation, which I do not think it-is,.’ 
the Finance Act is subject to the.’ rule that. 


‘no fax can be imposed.-except- by- words. 
which are clear, and the benefit’of the doubt. `` 


is: thé right iof the. subject.” -Per Fitz: 
Gibbon, L.J., in Inre; Finance. ‘Act; 1894, 
and Studdert (2). -To the- same effect is-the: 
following passage -from HaJsbury’s Laws. 
of England, Volumé 27, page “180, “para, | 
345: .“ Tf ‘the, Orown,- seeking „to | 
recover tax, cannot bring the subject’: 
within the letter of, the law, the subject is 

free, however much within the spirit of the 


law the case might otherwise ‘appear to be. ` 


There can be no equitable cunstruction. 
admissiblein taxing statutes.” The conten- 
tion of the Company is, in my opinion, well- _ 
founded and I answer the reference accord-. 
ingly. i i : 
Madhavan Nair, J.—It appears to: 
me that the respondent's contention that the 
“proviso” does not apply to the assesses in 
this case is not without force. But, on the 
face of it, the language of thesproviso is also. 
open to construction sought to be put upon: 
it by the appellant. As the’ proviso. is very 
ambiguously worded, I think that, following 


the time-honoured rule, the benefit of the 


doubt should. be given to the assessee 


‘in ‘this case.. I, therefore, agree with the 


order made by my learned brother. ~ 
V.NeY. Reference answered. 
(1) 59 Ind Cas. 482; 44M. 65: 13 L. W. 336; 39 M.. 
L. J. 649; (1920) M. W. N. 789; 29 M. L. T. 16 (E. B.) 
(2) (1900). 2 Ir. R. 400 at p. 410; 5 Ir. L. R. 441. 
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CALCUTTA HIGH COURT. 

ORIMINAL APPEAL No. 39 or 1929. 
August 5, 1929. 

Present :—Mr. Justice Graham and 

; _ Mr. Lort Williams. 

KALI BILASH HAZRA—Accussp— 
APPELLANT 
; Versus 
_ ,EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 211, 291, 
587—Sessions trial—Duty of Sessions Court to enforce 
attendance of accused's witnesses—Omission to enforce 
attendance-—Accused not prejudiced—Validity of trial 
—Criminal trial—Sessions case—Accused not bound to 
disclose his defence before Magistrate. 

An accused, who „has complied with the requirements 
of s. 211 of the Oriminal Procedure Code, and has put 
in atonce his list of defence witnesses, is entitled as 
of right to have the attendance of those witnesses at 
the Sessions trial enforced in the event of their ignor- 
ing, or failing to comply with the summons. When 
processes have been issued by the Court it isthe duty 
of the Court to enforce them. [p. 513, col. 2.] 

A conviction will not, however, be set asideon the 
mere ground that attendance of some of the witnesses 
was notenforced, ifthe Court is satisfied that those 
Witnesses were not material witnesses and that the 
accused has not been prejudiced. [p. 514, col. 2.] 

„It is ordinarily incumbent on the accused to put in 
his list of defence witnesses at once, thatis to say, on 
the day when the order of commitment is made and 
if he does not do so the Magistrate will have a 
discretion to allow or not to allow any such application 
if it is made- on any subsequent date. If, however, 
such an application is made and is allowed, then the 
application whether under sub-s. (1) or sub-s. (2) will 
be governed by the same principle. [p. 514,col. 1.] 

The accused is not under any obligation to indicate 
before the Committing Magistrate the nature of the 
defence which he is going to make in the- Sessions 
Court.'[ibid.] 

__ Mesars, Mrityunjoy _Chattopadhya and 
Manindra Nath Banerji, for the Appellant. 

-Mr. Debendra Narain Bhattacharya, for 
the Orown. 

- JUDGMENT, 

Graham, J.—This is an appeal by 
one Kali Bilash Hazra who has been con- 
victed by the unanimous verdict of the 
Jury under s. 471, Indian Penal Code, and 
sentenced to two years’ rigorous imprison- 
ment. There was also a charge under 
B. 193, Indian Penal Oode, in respect of 
which the accused was found by the 
unanimous verdict of the Jury to be not 
guilty. 

The only: point which has been taken 
on behalf of the appellant is that the learn- 
éd Additional Sessions Judge was in error 
is not allowing the accused further oppor- 
tunity toexamine two witnesses named Hari 
Das Banerji and Rai Rakhal Mandal, who 
were alleged to have been material wit- 
nesses for the purpose of the defence, and 
who, though duly summoned by the Magis- 
trate, thad failed to attend the Sessions 


33 


KALI BILASH HAZRA V, EMPËROR, 


513 


Court on the date fixed for the hearing of 
the case, The relevant sections of the Code 
of Criminal Procedure sre ss. 21] and 291. 
Section 211 is as follows: “ (1) The accused 
shall be required at once to give in, orally 
or in writing, a list of the persons (if any) 
whom he’ wishes to be summoned to give 
evidence on his trial. (2) The Magistrate 
may, in his discretion, allow the accused to 
give in any further list of witnesses ata 
subsequent time ete.” 

Section 291 lays down: “The accused 
shall be allowed to examine any witness 
not previously named by him, if such 
witness is in attendance; but he shall 
not, except as provided in ss. 211 and 231, 
be entitled of right to have any witness 
summoned, other than the witnesses 
named in the list delivered to the Magis- 
trate by whom he was committed for trial.” 

Section 231 referred to herein has no 
application in this case. 

There can be no doubt I think that, an 
accused, whohas complied with the require- 
ments of s. 211 of the Code, and has put jn. 
at once his list of defence witnesses, is 
entitled as of right tu bave the attendance 
of those witnesses at the Sessions trial 
enforced inthe event of their ignoring, or 
failing to comply with the summons. When 
processes have been issued by the Court it 
is the duty of the Oourtto enforce them. 
Now inthe present case the facts relating 
tothe summoning of these witnesses are 
these: The commitment order was passed 
on 7th July. It was the duty of the defence, 
as required bys. 211, to at once file the list 
of witnesses who were required to be sum- 
moned to attend in the Sessions Court. The 
list of defence witnesses was, however, a8 
the record shows, filed on 10th July and 
summonses were duly issued. The trial 
commenced in the Sessions Oourt on 7th 
January and upon that date an application 
was made to the Court drawing attention 
tothe fact that two of thedefence witnesses, 
namely, Hari Das Banerji and Rai Rakhal 
Mandal, were not present and asking that 
they might be summoned, if necessary, by 
an urgent telegram, The Additional Ses- 
sions Judge thereupon directed the prose- 
cution to take necessary steps in the 
matter and a telegram was sent. On 
the following day 8th January these 
witnesses were not in attendance, and 
another application was filed on behalf 
of the defence asking that their attendance 
might be enforced and alleging that the 
accused would otherwise be prejudiced. 
It appears that two other witnesses were. 


ik 


presented on ‘that day and the Additional- 
Sessions Judge directed that the accused | 


might examine those two witnessess, 
but. they weré~not examined by the 


defence. and the trial was concluded with- 
out any evidence for the defence being. re- 


corded.. ` ; a 
On behalf. of the Crown itis contend- 


ed in the, first place that the list which - 


was filed bythe accused on 10th July was 
not a list in respect of which he’ wasentitled 
as-of right to ask -the Court to enforce the 
attendance of the witnesses; and secondly, 
itis urged that these two witnesses, upon 


- whose attendance so much stress has been. 


laid, were not material witnesses, and that, 
therefore, the appeal ought not to be enter- 
tained, 


. With regard to the ‘first’ point it seems: 


clear from s. 211 that it is ordinarily in- 
cumbent on the accused to put in his list 
of defence ‘witnesses at once, 
say on thé day when the order of commit- 


ment is made and that if--he does not do 80- 


the Magistrate will have a discretion to 
‘allow or not to allow any such application 
ifit ismade on any subsequent date. If 
howevar, such an application 1s made and 
is - allowed, then the application whether 
under sub-s. (1), or sub-s. (2) will be go- 
verned by the same principle. The learned 
Additional Sessions Judge having exer- 
.-ciséd his; discretion and issued’ summon: 
ses-on the defence witnesses mentioned. 


in the lists of 10th July was in my judg-. 


` mènt, bound to enforce the attendance 
_of these witnesses who were in con- 
tempt. I do ‘not; therefore, think that 
. there is any substance in the first conten- 
tion.. . ; 

The second ground, however, is to my 
mind of greater importance. The ques- 
tion is whether these -two witnesses Hari 
Das Banerji and Rai Rakhal were really 
witnesses of material importance in the 
case, whether the accused has been prejudi- 
ced by the omission to examine them, and 
whether the appeal should be allowed on 
that ground. It is very difficult to asecrtain 
anything definite or tangible from the re- 
cord to show that these witnesses were in 
any sense important witnesses for the pur- 
pose of the defence. The accused in his 
statement in the Committing Court said 
nothing about them. 
self I do not attach much importance to 
that -fact because I do not consider that 
the accused is under any obligation to 
indicate the nature of the defence which 
he is going to make in the- Sessions 
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Court. Indeed there may be very: good 
reasons why he should’ prefer not to do 
so. But when we come to the Sessiond 
Court the position is somewhat different. - 
He there again made a statement and 
again there was no reference - whatever 
to these two witnesses. It might per- 
haps be reasonably expected that he 
would then say that he had paid the 
money. to the complainant, and that he 
had done so in the presence of these two), 
persons. | | = ` : ee 
` But thereis another circumstance even 
more important in connexion with this 
aspect of the case, and itis this—that-in 
the previous civil suit the accused made 4 
definite statement,- which has been proved ` 
in thiscase and has been marked as Ex. 5, 
in which he stated that he paid this sum of- 
Rs. 135 to the decree-holder, that is to say, 
the complainant in this case and obtained. 
a receipt, and’ in cross-examination he fur-. 
ther stated that when hepaid the money to 
the decres-holder, the decree-holder, his 
brother, and son were present. No mention’ 
whatever was made in that: statement . of - 
these two persons Hari Das and Rai Rakhal, 
and if these two persons were present when 
the money was paid it seems to be in-. 
conceivable that no mention would be. 
made of that fact., If, therefore, we allow: 
this appeal and send the case . back for’ 


retrial; the accused would beconfronted with. . - 


the statement which he made at the trial 
of the civil suit and it would necessarily be; 
very difficult to accept the evidence of these- 
witnesses even if it: supported the accused 
in the face of that statement previously 
made by the accused himself. Having re- 
gard to all these facts we are not satisfied 
that these two persons are material witnes- - 
ses and that weshould. be justified in sett-. 
ing aside the -conviction - and: -sentence 
upon the ground which has been urged be-. 
fore us. < 

The appeal, therefore, fails and the 
conviction. and sentence are affirmed.. 
The appellant will surrender to his -bail 
and serve out the remainder of his sen-- 
tence. | 

Lort-Wilams,J;—I agree. ; 

A. Appeal dismissed, 


1- 
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CALCUTTA HİGH COURT. ` 
OUIvIL APeBAL No. 2U8 oF 14727, : 
April 26; 1929. 

_Present:—Mr. Justice B.B. Ghose 

. - and Mr. Justice Panton. 
JYOTIRUPA DEVI—Derenpant 

MS — APPELLANT i 


yha 


versus boo 
SATISH KANTHA ROY AND ANOTHER 
. |. —PLAINTIFF3a— RESPONDENTS. | 
Specific Relief Act (I of 1877), s. 21—Agreement to 
appoint plaintiff as agent for management of debutter 
property, whether’ specifically enforceable—Con- 
a of agreement. va 
solenamah relating to certain debutter properti 
provided as follows:—“J. D. hands over the, charga of 
the realisation of thë income of the debutter roperties 
inher share to S and J. They shall realise the rents of 
the said debutter properties from the tenants as em- 
powered by the-said Rant and, if necessary, they shall 
ə entitled to exercise all the rights of a proprie- 
tor or shebait for recovery of possession- in 
case they are dispossessed from any portion of 
the said property. _ That is to say, they will hold 
possession of the said property.and they shall perform 
the debsheba from theincome of the same as trustees 
aa agents oi the said Rani. In a suit by S and J to 
enforce specific performance of 1 i ~- 
boad in the solenamah: E Fo sareman S 
eid, upon a proper construction of the solenamah 
that J.D, did not agree to transfer the right of 
shebattship or apy right toany property toS and J 
but only the right of management as agents and’ 
therefore, according to the provisions of 8. 21, Specific 
Relief Act, the agreement was not one which could 
be specifically enforced. [p. 516, col. 2.) : 


Appeal against a decree of the Additional 


Subordinate Judge, Jessore, dated t 
June, 1927. ee oe aa mia ae 
Messrs. Jogesh Chandra Roy, 
Kumar Mitter and Benode Lal 
Zor eee Appellant. f . 
essrs. H. D. Bose, Brojo Lal Chakravarti 
and Jatis Chandra Guha, for the Respond: 
ents. i i 


Rupendra 
Mukherjee, 


: JUDGMENT. ; 

B. B. Ghose, J.—This is an appeal by 
the defendant against. the judgment and 
decree of the Additional Subordinate Judge 
of Jessore, dated 7th June, 1927. The suit 
was brought for enforcing specific per- 
formance of a contract embodied in a 
solenamah dated 6th May, 1920, by which two 
civil suits, namely, Suit No. 295 of 1929 


brought by the plaintiffs against the defend- ' 


ant and Money Suit No. 279 of 1919 
brought by the defendant against the 
plaintiffs were compromised. The plaintiffs 
in the present suit are related to the defend- 
antas brothers of her deceaséd husband. 
The defendant's husband was separate from 
the plaintiifs. He died on 6th May, 1927 
when defendant was probably a minor or 
had just attained majority haying complet- 
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ed eighteen years of age. On 7th August, 
1917,:she applied for succession: certificate - 
for about Rs. 9,000 which, she claimed, was 
due to her husband from third parties. . The 

. plaintiffs put in an objection that she could 
not- have the power of disposal of the money. 
It appears from the subsequent conduct of 


- , the parties that there was not much love 


lost betwesn them : the defendant sued the 
< plaintiffs for collections made by them, and 
for some moveable propertiesin her suit in 
1919 and the plaintifissued the defendant 
for taking the properties inherited by- her 
from her husband out of her hands. on the 
ground.of waste and mal administration. - 
In their suit.the plaintiffs alleged that, the 
defendant, wasa person of tender age and ' 
inexperienced in the conduct of business, 
The defendant had brought another suit 
against the plaintiffs, as appears from the 
solenamah itself for accounts and for a 
certain sum of money, which suit was not 
proceeded with, because she did not pay 
the proper Court-fees after the compromise . 
of the suits already referred to. After the 
petition of compromise was filed in those 
two suits they were dismissed according to 
the terms of the compromise. Sha SS 
a. BSubsequently.on 14th June, 1920, the 
defendant executed three documents in 
favour of the plaintiffs in terms of the pro- 
visions contained in cl. 2 of the petition of 
compromise, Difference arose between the 
parties with regard to the terms of cl. 3. 
There was some correspondence. between 
the Pleader for the defendant No. Land the 
Pleader for the’ plaintiffs. Ultimately, the 
plaintiffs wanted to enforce the terms: by 
way of execution which was rejected on final 
appeal to this Court, which was of opinion 
that the terms of the solenamah could not be . 
enforced inexécution. The plaintiffs stated 
in, their plaint that on thataccount they 
have brought this suit for specific perform- 
‘ance of the contract. The defendant took 
various pleas against the claim of the plaint- 
iffs, and, as usual, a large number of issues 
was framed by the Court below.. The Sub- 
ordinate Judge has decided all the import- 
ant issues against the defendant and he 
finally directed specific performance of the 
contract and it was decreed that the defend- 
ant do execute within two months from 
the date of the judgment an Arpannama in 
favour of the plaintiffs in terms of the 
draft duly approved by.the Court and 
within the said time she do further execute 
and register 8 kobala in respect of the rents 
in arrear in terme of the draft submitted by 
she plaintifs, - ia ; 
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The deféndanb-appeals from that decree 

aiid the points taken on her behalf are: _ 
(1) That there was- no intelligent’ execu- 
tion of the solenama by the defendant. | 
(2) That the terms of thecontract are so 
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unfair and so onesided that specific per- 


formance should not -be granted in the 
exercise of the discretion of the Court; 
(3) That the solenamah requires registra- 


tion and as itis an unregistered document -' 


it cannot be put in evidence ; 

(4) That the agreement was only - with 
‘regard to a deed of management and no 
| 6pecific performance can be enforced of such 
an-agreement, 

(5) No specific performance should be 
allowed for executing a kobala for arrears oi 
rent; and, - 

(8) That the agreement fór certain prop- 
erties which the defendant is alleged to 
have undertaken to make debutter cannot 
be enforced by the plaintiff but it can only 
be enforced by the idol: 

[His Lordship discussed the evidence 
and procéeded:—} i 7 


. With regard to the second point, itis urged - 


that the terms are unfair in that the lady 
gives up her interest in certain dwelling 
- houses. belenging- to her husband and 
undertakes to granta lease of certain prop- 
erties to the plaintiffs andeo forth and the 
main point isalso thatshe undertook not to 
. dopt a son to her husband although she 
‘insisted upon the fact of having due 
authority from him. tomake an adoption. 
She has actually executed the document 
of relinguishment with regard to those 
properties and has executed a lease as was 
agreed under the solenamah. Nothing, 
_ therefore, remains to be done in the circum- 
` stances as to those terns and in this case we 
need not consider the question as to the 
validity of. her agreement not to adopt a 
son to her husband although she maintain- 
èd that she had a proper authority from 
him. These are questions which may be 
déalt with hereafter. Having regard to 
the view we are disposed to take in this 
case, lt 18 not necessary to go into any 
elaborate discussion on the points urged 
before us, We heard elaborate arguments on 
all the points but after the arguments were 
heard the ground’ was cleared with regard 
to the actual point for decision in this case 
and which appears to me to be a short one. 
The question is whetherthe agreement 
contained incl. 5 of the solenamah is one 
which can be specifically enforced.. It 
reférs to the debutter properties, The pro- 
vision runs.thus; - 7 
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“Srimati Jyotirupa Devi hands over thé 
charge of realization of the income of 
debutter properties in her share to Kumar 
Satish Kanta Roy and Jyotish Kanta Roy, 
They shall realize the rents ofthe said 
debutier properties from the tenants, as 
empowered by the said Rani as well .as the - 
produce, etc, of the khamar lands. And, 
if nécessary, they shall be entitled to 
exercise all the rights of a proprietor or 
shebait for recovery of possession in.case 
they aré dispossessed from any portidi of 
the said property. That is to say, they will 
hold possession of the said property. and. 
they shail perform the deb-sheba from thé 
income of the same as trustees and ageiits of 
the said Rani (the translation of this portion 
of the Bengali document in the paperbook 
is somewhat inaccurate).” 

Pausing here fora moment, we have tö 
consider what isthe agreement -contained 
in these words which can be specifically 
enforced. If the lady desired to transfer _ 
her right in the property as shébait of thé 
idol, then questions might have arisén as to 
the validity of such an agreement undér the 
Hindu Law, which is a question of somé 
debate. But it seems to me upon a propér 
reading of the language used that she did 
not desire to give up her interest as. shebait 
in favour .of the plaintiffs.- What -shé 
wanted to do is to clothe the plaintifis with- 
the right to realize rents, matiage the prop- 
erty and perform the skeba on her behalf 
as her trustees and agents. No right io ` 
any property was agreed tobe conveyed but 
only the right of management as agent 


- and, therefore, according to the provisions 


of s.-21, Specific Relief Act, it isnot a 
eontract which can be specifically enforced. 
The rest of the clause. inthe solenamah 
referred to states that the income of the 
debutter property is not adequate for the 
expenses of the deb-sheba and hence she will 
make over to two Kumars the properties 
described in Sch. IIT below for meeting the 
said expenses, This doesnot mean that 
she will convey all her rights in the prop- 
erty in favour of the said Kumars, 
Therefore, reading the document in its 
proper sense, it seems that it does not 
amount to 8 contract which can be speci- 
fically enforced.. And what was the deed 
that the Rani undertook to execute ?, It 
is said that the Rani shall execute in favour 
of the Kumars a Trust Deed or any other 
‘document, required in respect of the above- 
mentioned debutter and additional próp- 
erty. A deed for what purpose? Not 
giving an absolute right to the property or 
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to the deb-sheba of her share. Y, therefore, 
think that this suit for specific performance 
of the alleged contract must fail, even 
assuming that the lady did execute the. 
solenama with full knowledge ‘of its con- 
tents, ; ny 
“ With reference to the kobala in respect 
of the rentain arrears, the learned Advocate 
appearing for the respondent has stated 
that it would be useless io make a decree 
with regard to that claim, bscausé, the rents 
in arrears, even if the plaintiffs ‘succeed in 
getting a kobala for those arrears, are long 
barred by limitation and thé kobala for such - 
arrears would be a useless‘document in 
their hands. It is contended by the learned 
Advocate for the appellant that this also is 
a contract which cannot - be specifically 
-enforced, because it: is an agreement. for 
money, That argumentis also of substance 
as a breach of the contract may be compen- 
sated by damages. . 

On the grounds stated above, this appeal 
must be allowed and the plaintiffs’ suit 
dismissed with costs in both the Oourts, 
“Hearing-fee Rs. 350. - 

The cross-objections are not urged and 
are dismissed without costs. 

Panton, J.— I agree. 

A, Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL From ÅPPELL4TE DECREE No. 992 
oF 1929. 
July 26, 1929. f 
Present :—Justice Sir Zahhadur Rahim 
Zahid Sunrawardy, KT., and Mr. Justice 


Jack. 
SRISH CHANDRA BANERJEE anD. 
ANOTHER—DEFEN DaNTS—APPELLANTS 


[versus 
DEBENDRA NATH BANERJEE AND 
OTHER8S—PLAINTIFF8— RESPONDENTS. 

Receiver—Power to lease debutter properties—Sane- 
tion of Gourt, necessity of—Concealment or misrepre- 
sentation by receiver, effect of. 

A receiver appointed by the Court has no power 
to lease debuiter property without the sanction of the 
Court and any misrepresentation or concealment of 
material facts from the Court in connection with a 
proposed lease would vitiate the authority of the re- 
ceiver to grant thelease. [p.517,col.2] ` 

The Court is not, however, bound to cancel a 
lease by a receiver even though at its inception there 
might have been somefraud in the matter on the 
part ofthereceiver, ifthe lease is, in effect, bene- 
ficial to the estate (p. 518, col. 1.] 

Appeal against a decree of -the 


District Judge, 24-Perganas, dated the 6th 
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March, 1929, modifying that of the Sub- 
ordinate Judge, Third Court, Alipore, 
dated the 21st January, 1928. NE 
Messrs, Brojo Lal Chakravarti, Sitaram 
Banerjee and Diptendra Mohan Ghose, for tha 
Appellants. 2 | 
Dr. Sarat Chandra Basak and Mr, Jitendra, 
Kumar Sen Gupta, for the Plaintiffe-Respon~ 


dents. 
- JUDGMENT. 

Jack, J.—The appeal has arisen out of 
a dispute as to the rights. of the parties in a 
debutter estate. The only two questions 
arising in this appeal are: (1) whether a lease 
granted by a receiver appointed by the 
Court to defendant No. 2 has been rightly 
cancelled by the lower Appellate Court: (2) 
whether -the lower Appellate Court was 
correct in holding that the plaintiffs as co- 
shebaits with defendant No. 1 were.entitled 
to remove the idol to their exclusive custody 
for 74 months of the year. The appellants 
contend that the decision of the lower 
Appellate Court on both these points is not 
justified in the circumstances of the case, 

The lease was cancelled onthe grounds 
that (1) the receiver concealed from the 
Court the fact that the lessee was her own 
grandson and a brother of Sirish Chandra 
Banerjee the adopted son of Bama Sundari 
the previous shebait of the 6-annas share by 
virtue of a compromise with Promotho Nath 
Banerjee. The latter was the predecessor 
of the plaintiffs and shebait under the 
compromise of the 10-annas share, in whose 
placethe receiver was appointed” by the 
Oourt. He died in 1924 andthe receivership 
has been terminated by the Court. 

The receiver has, of course, no power to 
lease the debutter property without the 
sanction of the Court and the Court below 
has quite rightly held thatany mistepresenta- 
tion on concealment of material facts from 
the Court in connection with a proposed 
lease would vitiate the authority of the 
receiver to grant the lease. In the present 
ease there was such concealment and itis 
possible that the Court might not have 
granted sanction to the lease or at least 
might have scrutinized the terms more 
closely had it known of the relationship. . 
Another objection is that in the lease an 
additional clause was introduced which was 
not contained in the terms proposed 
in the application, for sanction, ze, 
that if the lessee was not paid the 
price of any permanent structures as 
settled by an Engineerappointed by both 
parties, he would not be bound to give up 
the property. According to the application 
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(the terms proposed which were sanctioned 
by the Court) the: shebaits: were to pay to 
the lessee the full value of all such structures 
erected ‘by the lessee That being so, if the 
_ value was not paid the lessee would certainly 


be entitled at least.to a lien on the property, 


so that the added clause did not really add 
very much to the terms sanctioned. - - 
The first objection is more serious and had 


“it beén shown -that the lease wasin any. 


way a disadvantageous one and not for the 
benefit of the debutter estate, then, I certainly 
think, it should be cancelled. On the 
findings, however, arrived at by the Court of 
first instance which have not been upset by 
the learned Appellate- Judge it appears 
that the lease has been to the advantage of 
the estate and there seems every reason to 
think that its continuance will be-for the 
advantage ofthe estate. In these circum- 
‘stances, it is doubtful if there was any fraud 
ractised on the Court or intended when the 
ease-was granted. No attempt has appar- 
ently been madetoerect permanent structures 
and the clause entitling the lessee to 
continue in possession rot having received 
the sanction-of the Oourt would not be 
binding on the shebaits—and cannot be 
deleted from the lease. -There seems to be 
“some ground for the surmise of the trial 
Court that if the lease is- cancelled it will 
lead- to wastage of the property through 
disputes between the shebaits and,in the 
circumstances; since the continuance of the 
' existing lease (apart from the clause about 
_Tetaining possession on the expiry of the 
lease) appears to be- for the benefit of the 
estate, the fact that there is reason to suspect 
fraud at the time of its ‘inception does not 
Beem to be a good ground- for cancelling 
it entirely. Ground No.7 of the appeal 
‘indicates that the lessee wishes to continue 
the -lease with the objectionable added 
clause deleted.and we think that the order 
of the Court of Appeal below should be 
, modified accordingly. 

The remaining point is regarding the 
removal `of the-idol. Under the terms of 
the compromise between Pramatha and 
Bamasundari,- Pramatha was entitled to 
worship the deity at any place convenient to 
him during his Pala or turn of worship. 
The trial Court, however, refused the prayer 


of the plaintiffs that they might move the 


idol, holding that to do so would endanger 
the Puja. The-idol has been ina rented 
house in Kidderpore for the last 35 years 
but there is no specific temple for it and ‘in 
the circumtances we think that the Appellate 
| Qourt was right in holding that the-plaintiffs 
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could not be refused their right under the 
terms of the eompromise to have the idol 
during their 74 months’ Pala where they can 
worship it conveniently, The appellants, 
however, rightly object to the removal of 
the idol from place to place especially as the 
plaintiffs have no suitable place to keep it. 
In the circumstances we are inclined to 
favour the proposal referred to in the trial 
Court to construct a separate abode for the 
idol on a part of the debutter estate where it 
could be conveniently worshipped in turn 
by the parties. This suggestion was discussed 
in our presence by the representatives of the 
parties and it was agreed that a suitable 
building should be erected the expense 
being met from the land acquisition funds 
which are due to the estate. A receiver will 
be appointed under the. direction of the 
Court (if possible -some one who will act 
without: expensa to the parties) for this 
purpose. The defendants object to provision 
in-the building for accommodation for the 
shebaiis and we think that this is not necess- 
ary. The trial Court will also decide when 
the time of, worship of the parties will 
commence should there beany disagreement 
on this point . The appeal is allowed accord- 
ingly. The lease will remain in force exclud- 
ing the clause entitling the lessee to remain 
in possession after the termination of the 
lease—and a building will be erected as 
speedily as possible for the residence of the 
idol under the direction of the Oourt where 
the plaintiffs and defendants can worship it 
for 74 and 44 months respectively. 

The case will accordingly be remitted to 
the trial Court for the purposes indicated, . 
The parties will pay their own costs, 

Suhrawardy, J.—I agree. - | 

A. i Case remanded, 


. `- CALCUTTA HIGH GOURT.. 
. RgFERBNOE UNDER THE INOOMEB Tax ACT. 
_ June 25, 1929. | 
©. Present:—Sir George Olaus Rankin 
TKr, Ohief Justice, Justice — ~ 
: : ‘Sir Charu Chunder Ghose, Krt., and 
Justice Sir Philips Lindsay Buckland, Kr. 
1 In re Messrs. -MARTIN.& Oo, 
Income Tax Act (XI of 1922)—Assessment of firm 
—Same partners in same shares may constitute entirely . 
separate firms. -` ` E 2S TEN 
" The proposition that, the same persons in the same 
shares cannot for Incomes Tax ‘purposes be partners 
of two entirely separate firms is a highly abstract 
Proposition, [p §19,601.2] .. , >- f 
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- A firm may be composed of the same partners as 
in another firm and partners may be interested in 
ea shares but it may be entirely a different firm. 
101d. j 
Reference under s. 66 (2) of the income 
Tax Act by the Oommissionerof Income Tax. 
Dr. Radhabinode Pal, for the Oom- 
missioner. f 
JUDGMENT. 

-Rankin, C.J.—In order to dispose of the 
questions referred to us, it is necessary that 
we should refer the case back to the Commis- 
sioner to make certain additions thereto or 
alterations therein as provided by cl. (4) of s. 
66 of the Income Tax Act of 1922. The 
observations which I propose to maks now 
are entirely directed to making clear, 80 
far as I can, the points upon which further 
findings are required at the hands of the 
Commissioner, 

It appears that there is a firm called 
Messrs. Martin and Oompany which is 
governed by certain Articles of Parthership 
in writing. There seem to be three such 
documents. These documents have not 
been made part of the case stated, They 
ought to be made, part of the case stated. 
It is not exactly clear to me wherther asa 
result of these three documents that firm is 
shown to have had 7 partners or only 5. 
The documents will make that matter clear. 
In 1+27, certain persons bought a business 
which was being carried on under the name 
and style of Burn and Oompany. From 
the documents which have been made part 
of the case, it would rather appear that the 
persons who bought that business were 5 
in number, and it would further appear 
that these 5 persons became partners fora 
day at least with the original proprietors of 
the firm of Burn and Company. The terms 
upon which, the original proprietors having 
gone, the new proprietors were carrying on 
the business are defined in the document 
dated the lst February, 1929, by a reference 
to the documents which govern the firm of 
Messrs. Martin and Company. The words “so 
faras applicable to this present partnersnip” 
appear in the document of lst February, 
1927. That is a matter which has not been 
discussed by the Commissioner in.the case 
stated at all, That matter ought to be dealt 
with. He ought to give any facts in his 
judgment bearing upon the question as to 
the weight to be given tothat referencein cl. 

` (3) ofthe argeement of the 1st February,1927. 

Again, in the document of the 28th 
September, 1927, which is an agreement to 
which the five. purchasers to whom I have 

_ referred are . parties, I find that in cl. 
(4) two other people are suddenly described 
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as partners. It seems to be necessary that’ 
it should be ascertained how that comes 
about. At the end of thatclavse, there is 
a statement to the fact that these two gentle- 
men being thesenior Assistants are entit led 
in pursaance of the partnership deed of 
Messrs. Martin and Company to participate 
in the net profit of Burn and Company. 
The Commissioner ought to consider 
that, upon the question whether or not 
in substance and in truth the assets 
which had belonged to Burn and Company 
were being bought by the firm of Martin 
and Company or whether in substance and 
in truth there was an entirely difer- 
ent firm (it may be composed of the same 
partners and it may be that the partners 
were interested in the same shares but as 
a matter of intention of the parties, an 
entirely different partnership). The Commis 
sioner has not found whether there is or is 
not truthin the statement which appears to 
have been the case of the assessees, that the 
firm of Burn and Company was bought not 
with any funds, belonging to the firm of 
Martin and Company at all but with other 
funds being the private property of the 
individual persons who were partners of 
Messrs. Martin and Oompany. A finding as 
to that is very necessary. 

In remitting the case to the Commis- 
sioner, I would point out not by way of 
deciding this case but entirely for the 
guidance of the Commissioner that this case 
‘may ultimately have to be decided upon 
findings which donot at present appear 
‘in the case stated. The proposition that the 
same persons in the same shares cannot for 
Income Tax purposes be partners of two 
entirely separate firms is athighly abstract 

roposition, It may or may not be correct 
bat I am not prepared as at present advised 
to proceed upon so very general a principle 
without a careful enquiry into the concrete 
case and into the matters above mentioned. 


‘It may turn out that the case depends on, 
- the question of fact whether the two firms 


were entirely separate—a question of fact 
inculding the question: of intention. It is 
necessary that we should know whether in 
substance and in truth the partners as 
part ofthe business of Martin and Com- 


“pany bought up certain assets (in which 


case the fact that these assets went by a 
different name would have no importance 
whatever) or whether, on the other hand, it 
was an entirely separate venture not intend- 
ed to be any part of the business of Martin 
and Company or to have any connection 
witn Martin and Company. If the fact is 
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their hands in ‘their pockets to buy the 
assets of Burn and’ Company with-the 


' intention of running a firm which would: 


have nothing to do with Messrs. Martin 
and Company, then the Commissioner 
should in justice to the assessees give 
. & finding to that effect. Looking upon it in 
that way, it seems to me desirable that this 
case should be sent back to the Gommis- 
sioner to make such additions thereto or 
alterations therein. as are required to meet 
the points which in this judgmént I have 
mentioned. _ : 
Gc. OC. Ghose, J.—I agree, 
Buekland, J.—I agree. 
a. Case sent back, 


CALCUTTA HIGH COURT. 
ORIMINaL Revision No. 779 or 1929. 
in . August 23, 1929. 
Present:—Sir George Olaus Rankin, Kr., 
Ohief Justice, and Mr. Justice Patterson, 
SUNNAT MONDAL—Acctszp— 
. PETITIONER 


i versus - 
MAKAR SHEIKH—Oomprainant— 
OPPOSITE PARTY, - 

Penal Code (Act XLV of 1860), s. 198—Criminal 
Procedure Code (Act. V of 1898), s. 232—Charge for 
sntiċing away complainants wife from his custody— 
Evidence showing that woman was enticed from 
another. person's custody—Conviction, legality of— 
Evidence against accused scanty—Order for re-irial 
on amended charge, propriety of. - 
| The accused was charged - with having taken away 
the complainants wife from the complainant's 
custody. The evidence showed that the accused had 
taken away. the woman from the custody of another 
person and there was nothing to show that this person 
had the care of-the woman on behalf -ofthe com- 
plainant. The evidence connecting the accused 
with the offence was algo very scanty: 

Held, (1) that the accused could not under the 
circumstances be convicted under s. 498, Penal Code, 
,on the charge asframed; 

(2) thata re-trial on an amended charge was not 
necessary as the evidence against the accused was 
very scanty. , Ge 

Messrs. Mrityunjoy Chattopadhya and 
Monindra Nath Banerjee,- for the Peti- 


tioner. f 

ay JUDGMENT. 

- Patterson, d.—lf the evidence is 
believed, the complainant's wife was enticed 
‘away by a woman named Hazari Bibi, was 
taken away from Hazari Bibi's house by 
the present accused’and was then detained 
or concealed for several days in the house 
-of one Mujahar Fakir, 


fy: GANGAYA NAROTTAM SHASTRY 0, ARDESHAR DINSHAW. 
that certain person—be they 5 or 7—put . 
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In the charge framed against. the accused 
in the trial Court, it was slleged. that he 
had taken the woman away from the com- 
pldinant’s custody having regard to the 
nature of the evidence, it. must be supposed 
(though this has not been clearly stated ) 
that the charge was intended to relate to 
the alleged taking away of the complain- 
ant’s wife from Hazari Bibi’shouse. There 
is, however, no finding that Hazari Bibi 
had the care of the woman on behalf of 


-her husband, ‘the complainant, nor is there 


any evidence on the record that would 
justify such a finding. On the contrary, 
the evidence goes to show that the woman 
had already been taken away from the 
complainant’s custody by Hazari Bibi 
before ever the accused appeared on the ` 
scene, ; 
It is possible that, if the charge had 
been framed differently, and if the matter 
had-been more fully investigated the 
accused might have been convicted in 
respect of the subsequent concealment or 
detention of the woman in Mujahar Fakir’s 
house, but it is clear that, in the present 
state of the record, the conviction and 
sentence under s. 498, Indian Penal Code, 
cannot be sustained. The Rule must,- 
therefore, be made absolute, and in view 
of the very scanty nature of the evidence 
connecting the present applicant with the 
offence, I do not think it would be proper. 
to order are-trial on an amended charge, 

The accused will be released and his 
bail bond discharged and the fine, if paid, 
will be refunded. `- f 

Rankin, C. J.—I agree. 

A. Rule made absolute. 
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CALCUTTA HIGH COURT. 
Oivit APPEAL No. 161 oF 1927. 
` May 30, 1929. 
Present:—Mr. Justice B, B. Ghose and Mr, 
Justice Bose. 
GANGAYA NAROTTAM SHASTRY— 
PLAINTIFF—APPELLANT 


VETSUS + 
ARDESHAR DINSHA W— DEFENDANT— 
RESPONDENT. 

Mortgage—Suit on simple ‘mortgage—Accounte Te- 
lating to managing agency of plaintiff of defendant's 
business, whether can be gone into—Sums advanced by 
defendant to plaintiff, whether can be deducted from 
mortgage amount. z TR 

Where there was an agreement between a -mort- 


_ gagor anda mortgagee beforethe date of the mort- 
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gage by which the mortgagee acted as the manag- 
ing agent of a business carried on by the mortgagor ! 
Held, in & suit by the mortgagee to recover the 
mortgage amount, that the mortgagor wasnot en- 
titled to claim for an elaborate account of the manag- 
ing agency of the plaintiff of hig business and say 
that the plaintiff hadrealizeda certain amount of 
money on account of his business and that he, there: 
fore, was bound to render an account of moneys: 


realized as such agent and to credit that amount to . 


his mortgage-debt, inasmuch ag such matters are 
quite foreign to a simple mortgage suit: butif the 
defendant could establish that the plaintiff had receiv- 
ed alump sum of money from him or goods for 
which he wasindebted for 2 sum of ‘money which 
according to their agreement ought to have been 
oredited to the mortgage-bond, the defendant would 
be entitled tobe credited with that amount. 


Appeal against a decree of theSub-Jud ge, 
Fourth Court, Alipur, 24.Parganas, dated 
the 2ist May, 1997, 

Messrs. S.C. Bose, Nagendra Nath Bose, 
Abinash Chandra Ghose and Prafulla 
Chandra Ghosh, for the Appellant. 


JUDGMENT. 

B. B. Ghose, J.—This is an appeal aris- 
ing out ofa suit ona mortgage, The learn- 
„ed Subordinate Judge has in this suit on 
a simple mortgage entered into an elabo- 
rate discussion as to the matter of an agree- 
ment previous to the mortgage between 
the parties, by which the plaintiff acted as 
the managing agent of some business 
carried on by the defendant; and by enter- 
ing into an elaborate discussion as to the 
accounts of 
learned Subordinate Judge held that the 
suit on the mortgage was not maintainable, 
The mortgage-deed is to be found at page 
59, Vol. “A” of tha paper book, It is a 
mortgage-bond for money advanced and for 
future advances to be made to the defend- 
ant up to a certain amount for the purpose 
of carrying on the business, The money 
actually advanced before the date of the 
mortgage was Rs. 14,400 odd, and after that 
date the future advances, according to the 
plaintiff's advance, was Rs. 10,700, although 
the plaintiff stated in his plaint that it was 
something in excess of that amount. The 
defendant in his written statement admit- 
ted the execution of the bond. He has 
stated that the total advanced on the bond 
was Rs. 24,699-10 0. He further stated that 
Rs. 1627-68 had been realized by the 
plaintiff in satisfaction of the mortgage- 
bond. Thereupon the defendant admitted 
that Rs. 8,423 for the principal and Rs. 900 

for the interest was due to the plaintiff. 
The learned Subordinate J udge after 
going into an elaborate discussion as to 
the account of the managing agency of the 
plaintiff gave a simple money-decree for 
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Rs. 3,821 to the plaintiff after setting off a 
cross claim of the defendant to the extent 
of Rs. 5,000. I cannot understand the 
decree made by the learned. Subordinate 
Judge. He has directed the defendant to 


pay Court-fees on Rs. 4,000, At the lowest 


- he might have made a decree in favour of 


the plaintiff for the amount admitted by 
the defendant himself, But curiously 
enough he did not do even that. It seems 
that the learned Subordinate J udge is not 
familiar with, mortgages for future advanc- 
es, as he states in his judgment that if the 
suit had been for Rs. 14,400 on the mort- 
gage-bond, he would have held that the suit 
was maintainable; but as it was for the 
amount actually advanced before the bond 
and for the amount advanced subsequently, 
he was under the impression that the suit 
was not maintainable in the form in which 
it was brought. This opinion, it ig hardly 
necessary for me to say, cannot be support- 
ed. The real question is whether the de- 
fendant can in a simple mortgage suit 
claim for an elaborate account of the ma- 
naging agency of the plaintif of his busi- 
ness and say that the plaintiff had realized 
& eertain amount of money on account of 
his business and that he, therefore, was 
bound to render an account of . moneys 
realized as such agent and to credit that 
amount to his mortgage-debt. 

In my opinion, that is a claim which is 
foreign to a simple mortgage suit, No 
doubt, if the defendant can establish that 
the plaintiff received a lump sum of money 
from him or to goods, for which he was in- 
debted for a certain sum of money which 
according to their agreement ought to haye 
been credited to the mortgage-bond, he 
could certainly maintain that position and 
that position can be maintained, in my 
opinion, with regard to one item of pay- 
ment, that is, to the extent of Rs. 4,358-10-3; 
The plaintif obtained goods from the de- 
fendant’s firm to the extent of that value. 
Although the plaintiff alleged that the price 
of the goods was set off against a different 
debt of the defendant, that different debt 
has not been proved and the learned Sub- 
ordinate Judge has not accepted the story. 
This sum of money, therefore, must be de- 
ducted from the principal amount claimed. 
The learned Advocate for the plaintiff ac- 
cepts the principal amcunt as stated by 
the defendant in his written statement, 
that is, Rs. 24,699-10-9,. 

The next item with regard, to which the 
defendant claimed credit is with regard to 
Rs, 3,182, which was paid by the E. B. Ry, 


“baa 


administration for goods supplied to it. 


It is stated that it should becredited against 
the mortgage-debt. The plaintiff, on the 
other hand, states that as the managing 


' agent he realized that cheque, and he 
shows in the account book kept for tha 


business that this sum was credited in tLe 
books for the defendant's business: It is 
said that the bills for the goods were first 
pledged with the Central Bank and money 
received on credit. That amount was cre- 
dited to the defendant’s business accounts, 
Then when the cheque was received, that 
was credited to the business account and 
the debt due to the Central Bank was paid 
off, The learned Subordinate Judge made 
some remarks about the cash book.’ But it 
is difficult in these present proceedings to 
go into an acccunt with regard to the ma- 
naging agency of the plaintiff. If the de- 
fendant has any claim against the plaintiff 
with regard to his managing agency he is 
entitled to sue the plaintiff for that in 
proper proceedings. It cannot be done by 
way of a counter-claim in a suit on a mort- 


Bag. 

With regard toitem No.3 which the de- 
fendant wanted to have credited to the 
plaintiffs account, that is Rs. 8.000 odd the 
evidence is conflicting. The plaintiff ad- 
mits that he realized as managing agent 
from different customers Rs. 6,000 odd. He 


says, however, that the amount was credit-. 


ed'in the cash book. The learned Subordi- 
nate Judge found that he realized another 
sum of Rs. 1,000 from one Mr. Young. 
This amount, he found, the plaintiff had 


, not credited in the defendant’s account. 


X 


- advance, that is 


This also is a matter for being taken into 
consideration as regards the liability of the 
plaintiff to the defendant for his managing 
agency and these matters are quite foreign 
in a simple suit on a mortgage. i 

: The result, therefore, is that the decree 
of the learned Subordinate Judge should 


- be modified and a decree should be made 


in favour of the plaintiff for Rs. 24,699 as 
principal minus Rs. 4,358, that is Rs. 20,341 
with interest at the bond rate of 10 per 
cent. per annum from the last date of the 
March 1925, till the 
date of realization. The decree which the 
learned Subordinate Judge has made to 
the extent of Rs. 5,000 for damages against 
the plaintiff in favour of the defendant 
must also be set aside and the defendant 
must be relegated‘to a separate suit for 
that purpose if he has got a grievance, The 
direction of the learned Subordinate Judge 


‘on-the defendant to pay -Court-fees on 
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Rs. 4,000 must also-be set aside. -The 
plaintiff is entitled to the principal, inter- 
est and costs on his’ mortgage. - The usual 
preliminary mortgage-decree will.‘be pre- 


pared: The daté of payment will ‘be fixed ' 


at thrée months from this date, after which 
tne total amount will bear interest at the 
rate of six-per cent. per annum.. The bond 
rate of interest will run up-to the date fixed 
for payment. : ne 
Bose, J.—I- agree. ae 
A- f Appeal allowed 


ee 


CALCUTTA HIGH COURT. 
Oriminat Revision No. 412 oF 1929. 
August 1, 1929. 

- Present:—Mr. Justice Mukerji - 

; and Mr, Justice Jack. ` 
JAMIR SHEIK AND OTAERS— PETITIONHRS 
VETSUS 

` MURARI MOHAN OHAUDHURY 

AND ANOTHEH— OPPOSITE PARTIES. 
~ Criminal Procedure Code (Act V of 1898); ss. 145, 
526 (8)—S 526 (8), whether applies to proceedings 
under s. 1,5—Applieation for transfer—Magistrate, 
whether bound to grant adjournment. 

Clause 8 of s. 526, Criminal Procedure Code, is 
not applicable to proceedings under s. 145 of the 
Code, and it is not, therefore, obligatory on a Magis- 
trate in a proceeding under s. 145 to grant an 
adjournment on receipt of an application intimating 
to him that an application would be made for 
transfer under s. 526. [p. 523, col. 1.] : - 

Criminal revision againstan order of the 
Sessions Judge, Burdwan, dated the 25th 
February, 1929, affirming that of the Sub- 
Divisional Officer, Katwa, dated the 25th 
January, 1929. 

_ Messrs. Mrityunjoy Chattopadhaya and 
Debabrata Mukerji,for the Petitioner, 

Messrs. Sures Chandra Talukdar and 

Sudhangsu Sekhar Mukerji, for the Opposite 


arty. 

JUDGMENT.—The question raised in 
this Rule is whether cl. (8) ofs 526, Oriminal 
Procedure Oode, applies to proceedings 
under s. 145, Criminal Procedure Code. The 
words in cl.(8) as they stood before the 
amendment of 1923 were: “If in any Criminal 
case or appeal, before the commencement of 
the hearing etc.”. By the amendment 
aforesaid these words have been altered into 


“lf in the, course of any enquiry or trialor ` 


before the commencement of the hearing of 
any appeal etc.”. The introduction of the 
‘enquiry’ in place of the words ‘any criminal 
case’ may ordinarily be taken to have been 
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intended for the purpose of including pro 


ceedings under s. 145, Oriminal Procedure 
Code, but the rest. of the clause if read 
properly would militate against this view. 
Proceedings- under s. 145, Oriminal Pro- 
cedure Code, are, no doubt,{ proceedings by 
way of enquiry. But then the words of 
el. (8) of s 536 such as ‘the complainant’ ‘the 
accused’ and perhaps aleothe word ‘public 
prosecutor’ would be wholly inapposite in 
connection with proceedings under s. 145, 
Criminal Procedure Code. The paties to 
proceedings under s. 145 are described as 
parties in that section and the use of the 
words ‘complainant’ ‘accused’ and perhaps 
also the word ‘public prosecutor’ and the 
. non-mention of the word ‘party’ in the latter 
part of cl. (8) makes it perfectly clear that 
it wasnot the intentian of the Legislature 
“to include proceedings unders. 145, Oriminal 
Procedure Code, within the meaning of the 
clause. For this reason we are of opinion 
that the contention that has been urged on 
behalf of the petitioner, which is to the 
effect that it was obligatory on the learned 
Magistrate to grant an adjournment on 
receipt of the application filed by the 
petitioner intimating to him that an appli- 
cation would be made for transfer under 
B. 526 and asking him to adjourn the case 
for that purpose should be overruled, and 
- the rejection of that application cannot be 
held tohave beenin violation of the provi- 
sions of Code. Apart from cl. (8) of s. 526 
the petitioner had no case whatsoever 
because in the application that was made 
asking for an adjournment -to enable the 
petitionér to move this Court for transfer no 
ground whatsoever was stated, and also 
because the said application was made ata 
very late stage of the proceedings, after the 
- evidence on behalf of the opposite party, 
which had been taken on two different dates, 
was closed. Weare of opinion that there is 
no substance inthis Rule. Itis accordingly 
discharged. : 
A, Rule discharged. 
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CALCUTTA HIGH COURT... 
Jury REFERBNOR No. 32 or 1929. 
. August 8, 1929, i 
- Present:—Mr. Justice Graham and Mr. 
_ - Justice Lort- Williams. Pa 
MEAJAN HOWLADAR AND OTBER8. . 
—AOCUSED 


f versus wok 
EMPEROR—Oprosite PARTY. 

Criminal Procedure Code (Act V vf-1898), s.~ 387— 
Jury trial—Disagreement between Judge and Jury 
—Reference to High Court should not be made unless 
verdict is manifestly wrong. 

Section 307, Criminal Procedure Code, does not con- 
template that a Sessions Judge, who does not’ happen 
to agree with the verdict of a Jury, should neees- 
sarily make a referenceto the High Court especially 
where pure questions of fact are involved, which are 
matters for the decision of the Jury and the Jury 
alone, unless there is something to show that the 
verdict of the Jury was manifestly wrong and definite- 


[p. 528, col. 
2; p. 524, col. 1.] : 
Jury reference made by the Sessions Judge, 
Bakarganj. 
Messrs. Radhika Ranjan Guha and 
Sitangsu Bhusan Bose, forthe Accused, 
Mr. Debendra Narain Bhattacharjee, 
for the Crown. : 
JUDGMENT. | - 
Graham, J.—This is a reference by the - 
learned Sessions Judge of Bakarganj, 
under s. .307, Criminal Procedure Oode, 
against the verdict of the Jury in a case 
in which four persons were: charged with 
offences under ss. 467 and 471, Indian Penal 
Code. One of these persons Milanjan Bibi 
was acquitted by the Judge in agreement 
withithe unanimous verdict of the Jury. The 
verdict ofthe Jury as regards the remain- 
ing three accused was by a majority of 
3: 2 that they were not guilty of the offences 
charged. The learned Sessions Judge 
finding himself unable to agree with the 
verdict has referred the case to this Court. 
In para. 3 of his letter of reference he says 
that he is of opinion that the verdict both 
as regards the fact of forgery and the 
verdict as regards Raham Ali are not, as 
he expresses it, in accordance with the 
evidence. I should like to point out’ at the 
outset that this appears to indicate some 
misconception of his duty on the part of - 
the learned Sessions Judge. It is not 
contemplated that a Sessions Judge, who 
does not happen to agree with the verdict 
of a Jury, should necessarily make a re- 
ference to this Court, especially where 
pure questions of fact are involved, which 
are matters for the decision of the Jury 
and the . Jury alone, The ground upon 
which this reference really seems to rest 


‘is that the. learned Sessions Judge came 


` 524 


to a conclusion on the evidence whieh 

was different from that arrived at by the 

- Jury. ` But that as I have already said 
cannot furnish any justification -for-a re- 

- ference under s. 307 unless there is some- 
thing to show that the verdict of the 

Jury was manifestly wrong and definitely 

_@ontrary to the weight of the evidence. 
The learned Sessions Judge in his letter 

- whileinviting us todiscard the evidence 
of certain witnesses onthe ground that. 
they cannot be relied upon has expressed, 
the opinion’ that the case has been satis- 
factorily proved by the evidence of three 
witnesses. In para. 5 of his letter he says 
that: “In my opinion the evidence of these 
three witnesses is sufficient to prove 
satisfactorily that the deed in question 
in this case is a forgery.” j 5 


Now the three witnesses in question are 
P. W. No. 8, who is a stamp-vendor named 
Munshi Mobarak Ali, P. W. No.2 Taher 
Ali Howladar and P. W. No.l a hand- 
writing expert named Henry Bennett. ~ 


It is necessary to examine briefly the 
evidence of these witnesses in order to 
see how far they substantiate the view 
which has been taken by the learned 
Judge. The stamp-vendor merely proved 
that he sold a piece of stamp paper to 
one Ismail Meah on behalf of the decased 
Aminuddin Howladar on 10th Magh, 1334 
B; S. (24th January, 1928). This in itself 
- has little or no evidentiary value. Then 
as to witness No. 2 for the prosecution 
the statement of this witness is that he 
sawaccused No, 2 at the Registration Office 
writing a document and that he was asked 
to-be an attesting witness which he re- 
fused, No doubt, this witness claims to 
identify the document but it does not 
seem very probable that he would be able 
+o do so on such a cursory view of it 
or that he would be able to identify it 
with any certainty. The learned Sessions 
-Judge, moreover, in his charge while deel- 
‘ing with this witness has himself criti- 
cized his evidence. He says that there are 
minor discrepancies as to date and time 
between the evidence of this witness and 
the evidence of P. W. No. 3. He also 
refers to the fact that the complaint docs 


not.contain any allegation that witness - 


No.2 for the prosecution saw the deed 
-written. In any view of the matter the 
question whether this witness was to be 
-believed or not was a question for the Jury. 
The witnese was before them and they 
chad an opportunity to see his demeanour 
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and no doubt formed their own opinion. 
as to his truthfulness. ; : 
As. regards witness No. 3, the hand-writ-. 
ing. expert, so far as he is concerned the 
value of his evidence is entirely depend- - 
ent upon accepting it as proved that the 
ssle-deed, Ex. 1, is a genuine document, 
The evidence of this witness ‘proceeds’ - 
upon the footing that if the frat document 
is genuine then the second document'the 
deed of gift ia undoubtedly false and a 
forgery. But it so happens that the proot 
ofthe first document, the sale-deed,is de-. 
pendent upon the evidence of P. W. NO. 
3 Osimaddi, and Osimaddi is one of the- 
batch of witnesses whom the learned Judge 
has himself considered to be unreliable. 
The proof of the sale-deed is dependent 
on the evidence of Osimaddi, and it isa 
suspicious circumstance inconnexion with 
that document that the attesting witnesses 
have not been produced and that no at- 
tempt has been made to prove the payment 
of consideration. : : 
Having regard to the nature, therefore, 
of this evidence and to ali the facts and 
circumstances we find ourselves unable to 
accept this reference and we think that the 
Jury were justified in finding by a maj ority 
that the guilt of the accused had not 
been established and in bringing in s 
verdict of not guilty. . = 
We accordingly reject this reference and 
acquit the accused. The accused will be 
set at liberty, and if they are on bail they 
will be discharged from their bail-bonds. 
Lort-Williams, J.—l agree. 
A. Reference rejected, 





CALCUTTA HIGH COURT. 
Criminar Revision No. 380 oF 1929, 
May 8, 1929. 7 
Present:—Mr. Justice Mukerji. 
PANOHANAN ROY AND sNoTHER— 
` PETITIONERS 
Versus 
EMPEROR—Opvposite PARTI, 

Stamp Act (II of 1899), s. 6) (a)—Person in whose 
Tanor document is executed, cannot be convicted under 
s. a). 

aan 64, cl. (a) of the Stamp Act applies only to 
the person who executes a document and a person 
in whose favour a-decument is executed cannot, 
therefore, be convicted under the said clause. 

Messrs. Mrityunjey Chattopadhya and 
Manindra Nath Banerji, for the Peti- 
tioners. 
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JUDGMENT.—This Rule has been 
issued to show cause why the convictions 
of and the sentences -passed on the two 
petitioners Panchanan ‘Roy and Kuran 
Chandra Das should not be set aside ‘or- 
‘why such other order should not be made 
as to this Oourt may seem fit and proper 
on grounds Nos.1to 6 of the petition. 
Panchanan has been convicted under s. 64 
(a), Satmp Act, and Kuran under s. 64 (b) 
of the same Act. ‘Panchanan has been 
sentenced to pay a fine of Rs. 100, in default 
simple ‘imprisonment for one month and 
Kuran to pay a fine of Rs. 50 in default 
to undergo simple imprisonment for 15 
days, The factsshortly are that there was 
a kobala in respect of a sale in which one 
Serajuddin was the vendor, Panchanan 
the purchaser and.Kuran the scribe. The 
kobala stated that the consideration for 
the sale was Rs. 100. It was presented for. 
registration and Serajuddin apparently 
made a statement before the Sub- Registrar 
‘to the effect that the consideration was 
really Rs. 161. ‘On these facts prosecution 
was started as against all the three persons 
against Serajuddin and Panchanan for 
having committed an offence under s. 64 
(a) and Kuran under s. 64 (b), Stamp Act. 
‘At the trial: Serajuddin made a statement 
‘of a confessional nature admitting that the 
consideration was really Rs. 161 and not 
Rs, 100 which was mentioned in the docu- 
ment. Thereafter the said Serajuddin as 
well as the two petitioners who obtained 
this Rule were convicted in respect of the 
offences for which they were tried. 

At the outset it will be seen that the. 
conviction of Panchanan under s. 64 (a), 
Stamp Act, is not justified by the allega-- 
tions that have been made against him, 
far less by any evidence that has been 
adduced. Section 64 (a) isin these 
words: 

“Any pérson who with intent to defraud 
the Government executes any instrument 
in which .all the facts and circumstances 
required bys. 27 to be set forth in such 
instrument are not fully and truly set 
forth etc.” 

It may be conceded that s. 27 requires 
the sale price to be fully and truly set 
forth in the document, but then Panchanan 
did not execute the document but the 
document was executed in his favour. He 
is not hit by s.64 (a), I have considered 
the question as to whether he may be 
brought in under s. 64 (b), for if the 
circumstances of the case would justify his 
` gonviction under s, 64 (b), his conviction ' 
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may properly be altered to one under that 
section. On reading the evidence, however, 
I find that there is not one word in it to 
the effect that he personally took any 
part whatever in the transaction, and 
though it was a -document executed in 
his favour it cannot upon the materials 
thet are on the record for a moment be 
suggested that he was employed or con- 
cerned in or about the preparation of the 
document, far less that he neglected or 
omitted to set forth the value fully and 
truly. The result is that the conviction of 
Panchanan must beset aside and I order 
accordingly. : 

As regards Kuran Das, asI have already 
said he has been convicted under 8, 64 (b). 
His conviction must rest upon the know- 
ledge if any that he had as regards the 
real price of the property. Of that again 
there is no evidence whatsoever, On the 
other hand the prosecution witnesses them- 
selves say that it was given ott at the 
time when the document was being pre- 
pared that the value of the property was 
Rs. 100. Under these cireumstances to 
convict him upon the statement of Serajud- 
din, even if for argument’s sake it may be 
taken that Serajuddin meant to say any- 
thing which would go to indicate that 
Kuran had knowledge as regards the real 
price of the property, will not be supportable 
from any point of view. His conviction also 
cannot stand. i . 

Thé Rule is made absolute. The coni- 
victions of the two petitioners being set 
aside it is ordered that the fines, if paid by 
them, be refunded. 


A. Rule made absolute, 





CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE DECREE No, 64 
oF 1927. í 
March 7, 1929. 
Present:—Sir George Olaus Rankin, Kr., 
Chief Justice, and Justice Bir 
Oharu Chunder Ghose, Kr. 
J. O0. GALSTAUN—DEFENDANT— 
APPELLANT 
TETSUS 
KUMAR PRAMATHANATH ROY 
AND OTHERS— PLAINTIFFS — 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), ss. 47, 115, 151, 
152—Consent decree—FFaudulent alteration—Ap- 
plication for amendment of decree or for review, 
competency of—Proper remedy of aggrieved party— 
Decree wrongly amended—Power of High Court to 
set aside whole proceedings, 


526. 


“If a party desires to.have a consent decree amend- ' 


ed or vacated upon the ground that it was fraudulent- 
ly procured, his proper course, and indeed his only 

course, is'to proceed by separate suit for the purpose. 
- Theréis no justification for invoking the aid of s. 151, 
Qivil Procedure Code, in such a case. [p. 527, col. 


It ia not competent under O. XLVII, Civil Pro- 
cedure Code,-to obtain a review of a consent decree 
on: the ground that the consent decree was obtained 
by fraud. [p. 528,col.1.] . 

aoe Lahan Sauh v. Ram Birich Koeri (5), follow- 
ed. A : 

Quære :—Whether a party who had applied un- 
successfully.under O, XLVII, forreview of a consent 
decree on the groundthat it had been obtained by 
fraud is entitled, notwithstanding his failure, to 
prosecute a remedy by suit. [p. 527, col. 2.] 

-Golab Koer v. Badshah Bahadur (1) and Ram Gopal 
Majumdar v. Prasunna Kumar Samad (2), referred to. 

The plaintiffs made an application in execution to 
enforcea consent decree alleging that certain words 
in the ‘decree had been fraudulently altered. The 
High Oourt, on appeal, held ` that such a question 
could not be raised in execution and said that any 
amendment, on the ground that there was fraud in 
the matter must be made by the Court in the suit in 
which the decree was passed, The plaintifis thereupon 
applied to the trial Court for amendment of the decree 
payinga Court-fee stamp of eight annas and the 
decree was amended. The defendant appealed but the 
appeal wasrejected as incompetent. The defendant 
preferred a second appeal to the High Oourt: a 
= Held, (i) that the plaintiff was not entitled to apply 
for a-review or to invoke the inherent powers of the 
Court, his proper remedy being by way of suit; [p. 
528, col. 2.| ee s 

(ii) that the opinion expressed by the Bench of the 
High Court in the-previous execution proceedings 
was a.mere gratuitous advice and had no legal con- 
sequence whatever; [ibid] | . 

(iii) that the correct course for the High Court was 
to treat the second appeal as an application under s. 
115, Civil Procedure Oode, and to set aside the whole of 
the proceedings for amendment of the decree. [ibid.] 

Appeal .against. a decree of the First 
Additional District Judge, 24 Parganas, 
dated the -19th .of November, 1926, affirm- 

- ing that of the Subordinate Judge, First 
Court at Alipore, dated the 30th of April, 
`. 1924. = 
_ Sir B. C. Mitter, Messrs. C. C. Biswas and 
Manindra Kumar Bose, for the Appellant. 

Mr. D. N. Chakravarty, Dr. S. CO. Basak 

and Mr. Jatin Mohan Bose, for the Respond- 


ents. 

h JUDGMENT. 

Rankin, C. J.—Iù this case the appel- 
lant, J. O. Galstaun, was defendant in Title 
Suit No. 3 of 1918 in the Court of the 
Subordinate Judge at Alipore. The case 
had- reference to certain land situate to 
the south of premises belonging to the 
appellant and was settled in terms of a 
petition of- compromise filed--on. the 28th 
‘November, 1918. be Moe! Aso hak 
- Reading the - petition of compromise as 
it now stands,,and as it stood on the. date 
of the decree, the first word of the third 
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line -on the third page is the word-.“ whole” 


“and the effect of the petition so read has 


been held to be-that-while the respondents ` 


-were to give certain land to the appellant, 


the ‘appellant was to give in exchange an 
equal quantity ofland form the land abutting 
certain roads, but if this land of the appellant 
-was not sufficient to equalize in area the 
land which the appellant was to receive 


‘then the appellant would pay for the 


whole of the land which he was to receive 
‘at a certain price. The respondents” con- 
tention-is that the word “whole” in the ` 
place where it occurs as- above mention- 
ed has been. substituted for the word 
“balance,” the- real bargain between the 
parties being that the appellant was to give 
the respondents from his land enough to 
equalizain area the land which he was to 
receive, but that if he had not enough. land | 
at the place specified, he should give what 
‘he had and pay the, respondents for the 
balance. It appears that the land which the 
appellant was toget by this exchange was 
an area of about &$ cottas and that the 
‘land which the appellant bad at the place 
above mentioned was short of that area by 
about two cottas. 4 mae 


The respondents, as plaintifis, made an 
application in execution to enforce the 
consent decree, and it appears that they 
contended, first, that the word “whole” 
should be “balance” and, secondly, 
that even if the consent decree were 
read as it stands, the true mean- 
ing and- intent thereof was to the effect 
that the appellant should give all the land 
he had at the place mentioned and should: 
pay for the shortage only. The execution 
matter came before this Court on appeal 
and it-was determined between the parties | 
that as the decree stood, its true construc: 
tion was that the present appellant was to 
pay money compensation for the entire 8Ẹ 
cottas. The Court, however, took notice of 
the fact that the present respondents were 
contending that the compromise petition 
had been fraudulently tampered with and 
that’ the consent decree had been in this 
way fraudulently obtained by alteration of 
the word “balance” into the word “whole.” 
This Court pointed out that such a question 


“could not be raised in execution and went on 


to say that “any amendment on the ground 
that there was fraud in the matter must be 
made by the Court in the suit in which the 
decree was passed. It will be open to the 
Roys to make such application as may ba 
necessary to the Court to make an enquiry 


# 
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in the matter.” The present respondénts 
thereupon made an application before the 
learned Subordinate Judge for amendment 
of the decree alleging that the word 
“balance” had been fraudulently altered in 
the compromise petition. This application 
was not brought as an application in re- 
view under O, XLVII of the Oivil Proce- 
dure Code; indeed it was brought upon an 
eight-anna Oourt-fee stamp whersas an ap- 
plication in review requires an ad valorem 
stamp of the same amount as the plaint, 
It would appear to have been contended 
by the present respondents that the appli- 
cation was brought under s, 152 of the Oivil 
Procedure Code, but it is clear that the 
case made is entirely outside that section. 
Section 151 has also been put forward as a 
section which governs and authorises the 
application for amendment of this consent 
decree upon the ground that the decree as it 
stands had been fraudulently obtained. 

Accordingly, when the present appellant 
appealed to the District Judge egainst the 
order amending the decree , he was made to 
face a preliminary objection on she part of 
the respondents tothe effect that no ap- 
peal lay fromthe order complained of, He 
did his best to persuade the District Judge 
that as an order amending a consent decree 
was, when made on contest, much the same 
in effect as an order directing, after contest, 
thatan adjustment of suit bə recorded 
underO, XXIII, r.3ofthe Civil Proce- 
dure Code, one appeal at least should be 
given tohim as it is given to a party 
egainst whom it has been held thata suit 
has been adjusted, This argument from 
analogy was not accepted by the District 
Judge who further held that unders. $6 of 
the Code it was not possible to eppeal from 
a consent decree. As O: XLIII of the 
Code does not specify orders made under 
8.151 of the Code as being orders from 
which an appeal shall lie, the appeal to the 
District Judge was rejected as incompe- 
tent. 

It appears to me that in these circum- 
stances, it is very necessary to examine the 
propriety of the procedure adopted by the 
respondents in this case, The order of the 
Subordinate Judge not only affects the pro- 
prietorship of some 6 cottas of land in Oal- 
cutta but also convicts the appellant of 
fraud, and indeed of a very grave fraud, not 
lacking in incidents which would bring it 
within the scope of the Oriminal law. If 
the appellant is to be told that there is no 
appeal whatever from this decision, itis a 
serious matter for him, Even if the case 
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_ of relief appropriate to a suit. 
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T. 3,the appellant's right would be rəs- 
tricted to an appeal to the District Judge as 
no second appeal lies from an order. made 
under this rule [cf. s. 104, sub-s, (2), Civil 
Procedure Oode]. 
. Now, it appears to me that if a party. 
desires to have a consent decree amend- 
ed or vacated upon the ground that it was 
fraudulently procured, his proper course, 
and indeed his only course, is to proceed 
by separate suit for the purpose. The matter 
is certainly grave enough to deserve a 
separate suit. The questions which have 
to be decided are entirely different from 
those at issue ‘in the original suit. The 
relief sought is a very well recognised form 
In English 
practice itis old law that a fresh action is 
necessary to set aside a consent decree 
upon the ground of fraud and that such 
relief isnot properly sought in an action 
of review. It appearsto me thats. 152of 
the Code which is confined to clerical or 
arithmetical mistakes and to an accidental 
slip or omission is based upon this general 
principle, and that s. 151-is in no way in- 
tended as a violation of that principle. If 
the relief can be properly obtained in a 
separate suit, it does notappear that there 
i ae justification for invoking s. 151 at 
all. : 
Nowa leading case in this Oourt upon 
this subject is the case of Golab Koery. 
Badshah Bahadur (1), in which numerous 
decisionsare considered. The authorities. 
in this Court are not uniform, but putting 
the matter at the highest in favour of the 
respondents, it may be said that there is 
some difference of opinion upon the ques- 
tion’ whether, and in what circumstances, a 
consent decree may be reviewed under O, 
XLVII of the Oode, It was said in that 
case that “while it must be conceded that ` 
a large preponderance of authority is 
against the contention that a consent 
decree cannot on any ground be challengez 
upon an application for review of judg- . 
ment, there is no foundation for the sug- 
gestion that there isa preponderance of 
authority in favour of the contention that 
a consent decree may be reviewed on the 
ground of fraud.” The main proposition 
decided in that case was that a party whe 
had applied unsuccessfully under O. XLVil 
for review of a consent decree on the ground 
that it had been obtained by fraud was 
entitled, notwithstanding his failure, to 
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t 


-528 : 


prosécute a remedy by suit. This decision’ 
was contrary to 8 previous decision in the 
case of Ram | Gopal Majumdar v. Prasunna 
Kumar Samad (2), and I-desire to reserve 
my opinion upon the point. In 
Gulab. Koer's.case (1) it was pointed out that- 
there - arə weighty reasons why a regular 
suit should be regarded as a more appropri- 
ate remedy i insuch cases. Now, I desire to 
say that in my-opinion itis not competent 
under O. XLVII to obtain a review ofa 
consent decree on the.ground that the 
. consent decree was obtained -by fraud, It 
appears to me that before such a -doctrine 
can be taken as authorised by the Code, it 
is very necessary to lay one’s finger upon 
some enactment which is clearly intended- 
to make so large and inconvenient an 
exception to the general’ principles which 
govern this matter. Rulel of O. XLVII, 
after- speaking ofa case where a party’ has 
discovered new and important matter which 
was not within hie knowledge or could not 
be produced by him at the time- when the 
decree was passed, and of mistake or error 
apparent on the face of the record, intro- 
duces the words “or for'any other sufficient 
reason.” In Chajju Ram v.Neki (3) the 
Judicial: Committee had occasion‘ to point 
oùt that these words were not unlimited 
dnd- must-~be taken to- point to a:reason 
which is sufficient. on grounds .at least 
analogous .to, those mentioned in the rule. 


It appears- to me that if mistake or error 


is prima fasieintended to- be beyond-the 
scope’ of the rule-unless the mistake or 
error be apparent on the face of the record, 

it. is curious, to say the least -of it, thata. 
party should employ this procedure for 
the purpose of making out a contentious 
case of fraud. In my opinion the correct 
doctrine under the Code of Oivil Procedure 
is in no way different upon this point from- 
that which is laid down for England in 
Daniél’s Ohancery -Practice, -8th Edition, 

page 709. - The authorities in this Court 
to the-contrary are neither numerous nor 
impressive and have not infrequently been 
challenged -[cf. -Barahamdeo Prasad v. 

Banarst Prasad (4)]. . On principle, and as” 
a matter of construction of O. XLVII, of 
the Code, I approve of the view taken in 
Ram Lagan -Sahu v. Ram Birich Koeri 
(5); and were-it necessary I should desire to 

100. W. N. 529; 2°0. L.-J. 508. 
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refer the -mättər to a Full Bench. 

In the present case, however, the appli- 
cants themsélves did not even take the 
precaution of dpplying by way of review 
and they succeeded before the District 
Judge in having the defendant's appeal 
dismissed as incompetent. Assuming it 
to be possible that we should now treat this 
matter as arising under O;- XLVII, of the 
Oode by giving leave to the respondents 
to pay the necessary Court-fées, I am clear- 
ly of opinion that we ought not to do go. 
The method which they have adopted is 
highly inappropriate to the circumstances’ 
of the case, and, moreover, so long as thera 
is any room for argument to the effett that 
the applicants, should they fail in review, 
can proceed all over again by suit, I should 
be most unwilling to sllow the amendment 
upon any terms, 

It has been ‘contended before us that 
because the Division Bench of this Oourt 
which heard the appeal brought from the 
order made in execution expressed itself as. 
though the best course for the respondents 
was to make an application in the suit for 
amendment of the decree, the present ap- 
pellant should be held bound by this ex- 
pression of opinion and must sit down 
under the decision of the Subordinate 
Judge, however disastrous its consequences 
may be to his business or to his reputation, 
Iam of opinion that theremarks made by the 
Division” Bench in the execution matter 
carry with them no legal consequence 
whatever and were in the nature of gratui- 
tous advice. 

In my judgment the correct course for us 
is to treat this appeal as an application 
under 5.115 of the Civil Procedure Code 
against the order, of the Subordinate Judge 
and to set aside ‘the whole of the proceed- 


-ings upon the application for amendment 


of the decree.- It may or may not be that 
the respondents, if they bring a suit, will 
get an allowance “undér the Limitation 
Act forthe time which has been expended’ 
before the’ Subordinate Judge. It will be. 
a part of our order that the- respondents do 
pay to the appellant his. costs of the pyo- 
cesdings before the ` Subordinate Judge 
and -in this Court. : 

Cc. C. Ghose, J. agree. 

By the ` Court.—tThe - appellant’ ia. 


entitled to a refund of- the Oourt-fea: 
paid on the’ -memorandum ‘of- the’ 
appeal to.this Court less Rs, 10 stamp 


which would. have been paid on the Tevi- 
sion Application. 5 | 


“A Order accordingly.” 
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.ALLAHABAD HIGH COURT. 
. Firsr Orvin APPEAL No. 467 oF 1926. 
July 16, 1929, 
Present:—Mr. J ustice Mukerji and Mr. 
. Justice Niamatullah. . 

. SEORETARY or STATE ror INDIA 

IN COUNCIL—Dergenpanr—APPELLANT 
‘versus 

BHAGWAN PRASAD AND ANOTRER— 

- PLaINTIFFS—-RESPONDENTS, 

Land Acquisition Act (I of 1894), es. 18, 19—Refer- 
ence by Collector on time-barred-application—Jurisdic~ 
tion of Court to inquire whether application was time- 
barred—Reference, whether ultra vires—Limitation 
for making application—'Date of award’, meaning of. 
- When the Collector makes a reference to the Court 
under the Land Acquisition Act, it is not open to the 
Court to go behind the reference and ascertain, whe- 
ther the application in pursuance of which the refer- 
ence was made, was made within.the period of limi- 
tation or not, [p. 531, col. 1.] ' 

Where the Collector makesa reference on a time-bar- 
red application, the referencecannot be said’ to be 
ultra vires. [ibid.] 

a the matter of Land Acquisition Act (2), not follow- 


| Mahananda Palv. Secretary of State for India (3), 
referred to. 
- Per Mukerji, J.—The starting point of limitation for 
an application for reference, under s. 18 of the Land 
Acquisition Act is not the date of the making of the 
amid] but the date on which the awardis filed, 
ribid. 
“ Kooverbai Sorabji Manekji v. Assistant 
Surat (5), relied on. ` 

Per Niamatullah, J.—The ‘date of the award’ in 
8.:18 of the Act, does not mean the date which is 
endorsed on the document as denoting the time 
when it was signed by the Collector, nor the date on 
which the amount of compensation. awarded is com- 
municated to theclaimant, but refers to thedate on 
which the Collector awards the compensation. to the 
claimant, i.e , the dateon which a formal declaration is 
made by the Oollector of the amount of compensation. 
and ne persons to whom it is payable [p. 533, cols. 
142. : : 


Collector, 


First appeal. from a decree. of. the Sub- 
Judge, Mirzapur, .dated the 16th August, 
1926. . 


- Mr. U. S. Bajpai; for the Appellant. 4 
_ Mr. N. Upadhiya, for the Respondent. 


Dg JUDGMENT.. ` ; 

Mukerj, J.—This is an appeal by the 
Secretary: of State for India in Council 
aud: arises out of a: decreeof the learned 
Subordinate Judge of Mirzapur acting: as 
the: “Court” within the meaning: of cl. 
(b), s: 3, Land Acquisition Act, 1894, > 
. The plea in appeal is. thaš. the refer- 
ence by the Collector was made on a 
belated application of the-respondents and 
the reference should have been thrown 
out by the. learned: Subordinate Judge. 

The facts briefly are as follows: The 
award made by the: Collector in .the cise 


bears the date J5th:. Junaj 1923,.-It 
-84 
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could not be traced, that at any rate in 
my reading of the judgment of the 
Court below and the learned Government- 
Advocate has not been able to state the 
date when the award was actually filad 
in the office of the Collector, Notices were’ 
ordered to be issed, by the Collector, to’ 
the two owners on 30th October, 1923. 
They were actually served on Bhagwan 
Prasad: on 18th January, 1924, and on 
Musammat Anandi Kunwar on 23rd January, 
1924. The owners applied fora reference 
being made to the Collector, within six 
weeks of the service of notice on them. 
A reference was accordingly made. A pre- 
liminary objection was taken on behalf of 
the Collector that the reference was time- 
barred. The learned Judge refused to enter- 
tain the plea of limitation raised by the 
present respondent and beld. that.it was 
not open to him to consider whether the 
reference was barred by time and he in- 
vestigated the case and decided what was 
the amount payable to the owners, 

As I have ‘already stated, the plea on 
behalf of the appellant is that the refer- 
ence should have been thrown out by thé 
learned Judge as barred by time. 

On behalf of the respondents it. has 
been urged, firstly, that the learned J udge 
was right in holding that ~ he could not. 
throw out the reference and that, in- any 
case, the reference was within time. 

It will be noticed that under. s. 18, 
Land Acquisition Act, an application by 
a person who has not accepted the 
award to make a reference to the Court 
must. be made within a specified. period. 
This period, iw the case of the owners: 
who were not present when the award was 
made is : “within six weeks of the receipt 
of the notice... . , . or within six months. 
from the date of the Collector's award, 
whichever period shall first expire.” 

- It is clear that the maximum period: 
allowed for making a petition to the 
Collector is: six months from the’ ““ date of 
the award.” This maximum -period ig 
liable. to be cut short, if there is a ser- 
vice of notice by the Oollector concern- 
ing the award, on a party interested in 
making, the application. In the’ case of 
service, the time allowed is six weeks. 
from the service, provided those six weeks: 
do not go beyond the six- months already 
mentioned, from the date of the award, 
- The contention of the learned Government; 
Advocate, is that the-award having. been 

made on 15th, June, 1923; the.. period. of- 
limitation for the application. by theowners, 4 
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expired on 15th June, 1923, and the 
mere fact that notice on them was not 
served till after the expiry of the limita- 
tion was immaterial. 

The first point that arises is whether 
the “ Court.” had any jurisdiction to re- 
view the proceedings of the Oollector in 
making the reference. 

The scheme of the Land Acquisition 
Act has been considered by their Lord- 
ships of the Privy Council in Ezra v. 
Secretary of State for India (1). 
This judgment and a consideration 
of all the sections of the Act will show 
that when the Government decides to. 
acquire a piece of land, itis required to 
pay a price to the owner. That price is 
investigated by the Oollector on behalf 
of the Government and as its agent. In 
making the award, the Collector offers a 
certain price to the owners of the prop- 
erty. It is for the owners to decide 
whether they would accept the price or 
they would require a judicial ‘determina-~ 
tion of the price by ani, independent 
authority, namely, the Oourt: vides. 12 and 
s. 18. On receipt of an application “by. 
any person interested who has not accepted 
the award "the Collector is to decide for 
himself whether he would make a re- 
ference to the tOourt : vide s, 18. Ji he 
decides that he would make a reference he 
has to proceed in the manner laid down 
in s. 19 of the Act When the reference 
has been made, it would be the “Oourt's” 
duty to issue notice after fixing a date 
for determination of the objections taken 
by the applicant before the Collector. In 
certain circumstances a notice will have 
to be given to the Oollector also: vide 
s. 20. It will be noticed that neither 
es. 18 to 20 nor any other provision of 
the Land Acquisition Act, anywhere state 
that the Courtis entitled to go behind 
the reference and to see whether the Ool- 
lector acted or not properly in referring: 
the matter tothe Court. The Court is re- 
quired to decide the grounds on which 
oat oe objects to the award: see s. 

If we remember the scheme of the Act 
as declared by their Lordships of the 
Privy Council in Hzra's case (1) already: 
quoted, the Collector is the agent or 
mouthpiece of the Government. After the 
notification as to acquisition has issued, 
it is for the him to assess the value and 
p D8? 9. 605: at pp. 928, 629; 9 0. W. N. 454; 1 0. L. 
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offer it to the owner of the land. If the 
owner do not accept the offer..and re- 
quires the Collector to make a reference 
to the “Court” for a judicial determina- 
tion of the value of the land, the Ool- 
lector has‘ to see.if in the circumstances 
of the case,-it is his duty as laid down in 
s. 18 of the Act,to makea reference. If 
the application:is beyond time, the Oollec- 
tor need not make a reference. For the pur- 
pose of determination as to whether the 
application is within time, the Oollector 
has to consider the fact and to come toa 
decision. If he decides that the application 
is within time and otherwise in order, he 
will make a reference. It is entirely for 
him and him alone to decide whether he will 
make a reference. When he makes the re- 
ference, he makes it on behalfof the Govern: 
met, Having made the reference, in my, 
opinion, itis not open tothe Oollector or 
for the matter of that, the Secretary of State 
to say that the reference was wrongly made 
although the ground for saying so may he 
‘that the application by the owner was be- 
lated. The “Court” does not sit on appeal 
over the Oollector and the Land Acquisition 
Act does not give any authority to thé 
“Court” either in express term or by impli- 
cation, to go behind the reference and to 
see whether the Collector acted rightly or 
wrongly. Iam aware of the fact that some- 
times the plea of limitation as in this case, 
is taken on behalf the Collector or the 
Secretary of State, but, in my opinion, such! 
a plea should not be allowed to be taken. ` 

No.case has been cited to us in which the 
question now before us, may have been con-. 
sidered, viz , whether it is open to the Oourt 
to sit in appeal, as it were, over the act of 
Oollector.: No-doubt, In the matter of Land 
Acquisition Act (2) it was held that where 
the Collector made a reference; on an appli- 
cation to, him made beyond time, the refer- 
ence was ulira vires of the Collector and the 
owner's objections could be dismissed. With 
all respect, I am unable to accept this view. 
I have already pointed out that to allow. 
the Collector to plead limitation to his own 
reference, would beto allow him to blow 
both hot and cold, to quote a homely phrase: 
The .learned Judge in In the matier of 
Land Acquisition Act (2), says at the top of 
page 288*; 

“Tam of opinion, therefore, that theré 
was no stbstantial compliance by the 
claimants with the conditions for a refer* 


(2): 80 B. 275: 7 Bom. L. R. 697. 
*Page of 30 B.—[ Ed], i 
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ence prescribed in s. 18 of the Act,; that, the 
Collector had no power to make the refer- 
ence and that it is ultra vires.” 


It was for the Collector and Collector : 


alone to decide whether he should make a 
reference and the “Court had no authority. 
under the Act to throw out the reference 
on the objection of the very party making 
the reference. As regards the question :of 
ultra vires, it cannot be denied that it is 
for the Oollector and Collector alone to-de- 
cide to whether he would make the refer- 
ence. ‘ Thus the making of a reference is an 
act within the jurisdiction and authority 
of the Collector. No doubt, hs has certain 
rules to guide him. If after considering — 
the rules and the application before him, 

he decides to make a reference, the refer- 
ence cannot be questioned by the Court. 
The Oollector may make a mistake in the 
use of his discretion, but he is entitled . to 
decide rightly or wrongly. | If he decides to 
make a reference, his act is within’ his 
jurisdiction, for he is entitled to act éither 
way, 4 e.. either to make a reference or not 
to make a reference, In my opinion, there: 
fore, the action of the Collector cannot be. 
said to be ultra vires. The case in In the 
matter of Land Acquisition Act (2) received 
but scant support from the Calcutta Judges’ 
in Mohananda Pal v. Secretary of State for 
India (3). 

` In Sukhbir Singh v. Secretary of State 
for India (4) two learned Judges of this 
Court held that a District Judge was entitled 
to refuse to adjudicate on a referenca where 
the Collector had not been at all asked to 
make a reference and yet had made a re- 
ference on the assumption thata reference 
had been required. The appeal in this 
Court was on behalf of the owners. them- 
selves. They not having ever asked the 
Collector to make a reference, could, but 
with ill grace, say that the Judge was bound 
to hear the reference. The learned Judges 
did not consider what authority the District 
Judge (the Court) had to consider the pro- 

priety of the Oollector's act which alone 

gives the Judge jurisdiction. This case is 

easily distinguishable. 

- I am of.opinion that the decision of the 
Court below is entirely right, namely, it 
‘was not open toit to go behind the refer- 
ence and to see whether the reference was 
made in pursuance of a belated application, 

The second point taken on behalf of the 
respondents ie that as a rig of right 

(3) 58 Ind. Oas. 631; 24 0. W. N. 7 
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interpretation of s, 18, the pétition of the 
respondents, under that section, before me 


` Coliector was within time. 


The argument is this. Under cl. (b) sub-a. 
(2), 5. 18, the application has to be made 
within six: months. from the date of the’ 
award. Imay remind here: that by the- 
Collector’s own default, the issue of a notice: 
to the opposite parties: was of no advantage: 
to them, for the service was made after the: 
alleged expiry of the period’ of limitation.. 
To go back to the point under: discussion,:- 
his question is, what is the date of the Collec- | 
tor's award? Is the date when the award is 
made, the date of the award or whether the ' 
date when the award is filed before the 
` Collector the said date? Section 11 of the: 
Act requires the Collector to make an award. 
under his hand. It is significant that it. - 
does not make any mention ofthe date of 
making the award. In other .words, the 
section does not require the Collector to 
date the award. Section 12 requires that 
the award shall be filed in the office of the 


Qollector and then provides that a notice 


would forthwith be issued to the ‘persons in- 
terested. The notice is to issue only after 


' the. filing of the award. Then the question 


is whether the starting point of limitation 


“is the date of the making of. the award or 


is the date of filing of the award?. As al- 
ready mentioned. clause (b), sub-s. 2, 8. 18, 
is silent as to which would be the date of 
the Oollector’s award. 

The Oollector being an. ranio officer 
has to move about his district. It is im- 
possible to say at what place he would pre- 
pare his award. He may take time after mak- 
ing the enquiry or he may make private en- 
quiries after a more or less public investiga- 
tion as to the value has been made. In Ezra’s 

case (1) their Lordships of the Privy Council 
pointed out that it was open to the Oollector 
to hold private enquiries as to the value of 
the land. It is, therefore, impossible always 
to require the Collector to make ‘his: award 
at the headquarters. The most important 
point, therefore, that the law considers is 
the filing of the award. When the award is 
filed in the Collector's office, it is open to 
inspection by any member of: the’ public, 
at least by the persons interested. It the 
limitation is to start, it ought to start 
from the date of the filing of the award and 
The expression 
“date of the award” being indefinite, I am 
of opinion that the respondent is right in 
contending that the Legislature meant the 
date of the filing of the award to be the 
date contemplated in cl, (6), subes; (2), a. 48° 
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-~ This view-finds support from. the case of 

Kooverbai, Sorabji Manekji v. Assistant: 

Collector, Surat (5). - : a ag te Oe 
: The head-note is.as follows: 

“An award made. by. a Oollector.......s-+' 
becomes final and binding only when itis 
filed under s.-12, Land Acquisition Act, the 
mere signing of the award by the-Collector’ 
does not make it. conclusive. Before filing 
an -award it is open to the Collector to 
destroy one which he has -already signed 
and to substitute another in its place.” ie 

. As already. stated before, the. date. of the. 
filing of the. award could not. be traced. 
‘Evidently, the award was not filed immedi-. 
ately after it.was- made, for we find that the 


notices were not ordered to be issued till- 


30th October, 1923. In the absence of any 
earlier date, we. must . take 30th. October, 
“1923, as the date of the filing of the award 
-and in that case, the applications of the re- 
spondents to the Collector to make reference 
were within time... ` ` 
In the.result the-appeal 
‘dismiss it with costs., 
' Niamatullah, J.—The facts are fully 
stated in the judgment of the Hon'ble Mu- 
kerji, J. The award has the date “15th 
June, 1923,” endorsed on it.. It is not, how- 
ever, known when it was announced, or 
, filed” as required by s. 12, Land Acquisi- 
tion Act,.or, apart: from the ‘notice to be 
presently. mentioned, when it was commu- 
nicated to the, respondents, to whose land 
(acquired under the Act) it related. Notices 
were. ordered by the Collector to be issued 


fails and I would 


to.the respondent on 30th October, 1923. - 


They were served.on Bhagwan Prasad and 
Musammat Anandi Kunwar, respondents, 
on 18th January, 1924, and 28rd January; 
1924,..respectively. Being dissatisfied with 
the amount. of compensation awarded to 
them, they. appealed under 8. 18, Land Ac- 
quisition -Act, to the Collector for making 
a reference to the District Judge, on -12th 
February, 1924, and 4th March, 1924, res- 
pectively, i.e., within six weeks from the 
service of the notices on them but more 
than six.months from 15th June, 1923, the 
date noted on the award, > ~ wy oe 
.. On the facts stated above, two contentions 
have been put forward on behalf of the 
Secretary of State for India in’ Council,. the 
appellant. before us: =; pe 

(1) The applications made ‘by the re: 
spondents demanding reference. under 
s.. 18, Land Acquisition. Act, were made. 
to the Collector, after the expiry of. thé 
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limitation period prescribed ..therefor bys 
s. 18 (2) proviso, and as a. consequence. 
thereof, : Myce hte y 
. (2) The ‘reference made, by the Collector 
was without jurisdiction: and should . not. 
have been entertained by the learned- 
District Judge, whose decree passed in 
proceedings which followed is bad in law., à 
Provisions ofthe Land Acquisition Act 
immediately bearing onthe questions raised. 
by the aforesaid contentions are those con- 
tained in ss, 18and 20 of that Act. The for- 
mer requires a person interested, who, has, 
not accepted the award, to apply to the 
Collector. demanding a. reference to the 


‘Court for the determination of the amount 


of compensation, As regards the period 
of the limitation, the proviso to it lays down 
that thé application for reference shall be 


made: -.. xb 
- (a) If the: person making it was pre; 
sent or represented before the Collector 
at the time when he made his award, 
within six wéeks from- the Oollector’s 
award; . - >- Lo oun 

(b) In other: cases, within six weeks 
of the receipt of the notice from the 
Collector under s.' 12; sub-s..2, or within: 
six months from the date of the Ool: 
léctor’s award, whichever period shall first 
expire. À l SE ol See 

As already mentioned, if the period of 
limitation applicable to the. present case 
be taken.to be six weeks -from the receipt 
of notice, the application to the Collector 


‘was within time. But the section provides 


that the ‘application should be , made 
-within six months from the. date of the ` 
Collector's award, if it expired first. If 
“the date of the -Collector's award” bg 
taken to be the date found endorsed on the 
award the applications made by the respond; 
ents under s. 18, were beyond limitation; 
The Collector did entertain the application 
either ignoring the question of limitation 
altogether, or holding, rightly or wrongly, 
that they had been presented before him 
within limitation. ‘Section 20 ofthe same 
Act provides that:-the Oourt shall, on 
receipt of the reference, cause a notice, 
specifiying a day on which:the Court will 
proceed to determine the objections and 
directing their appearance before the Court 
on theday, to beserved on the applicants. 


‘Reaaing the two sections together, I am 


clearly of opinion that the Court has no 
alternative but to act-on the reference 
made by thè.. Collector, . The provisions, of 


‘s. 20-are mandatory, and , the Court has:no 
- power to scrutinize theregularity of;the-pra: 
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eéedings: before the’ Collector’ or ‘the: cor- 
réctness of the view oftaken ‘by the Col- 


dector, ’ ‘of the, question ‘of . limitation” të- ` 


dating. to: the ‘application’ which moved 
him to make the reference. 
. province -of the Collector alone: to decide 
‘for himself whether he should make ‘thé 
reference or refuse to.do so.’ If the decides 
ithe question of limitation one. way or the 
other, the Act does not allow an appeal 
‘against "his decision to the District Judge, 
the High -Court or any .other superior 


“authority. If the Collector: refuses:to.make . 


a: reference, ' holding that the application 
made to him for such reference had been 
“made beyond the period of limitation’ pre- 
‘scribed, it is obvious that the aggrieved 
: person, the owner whose land was: acquired, 
could not have - challenged his view be: 
fore any tribunal. The Secretary of State, 
-likewise, cannot question its correctness, if 
‘on the question of limitation the Collector's 
‘viéw is adversé to him: and if he makes a 
-reference to the Court. The functions which 
the Collector performs under the Land 
:Acquisition-Act are administrative -and not 
judicial: Ezra v. Secretary of “State for 
. India (1). I'am, therefore, of opinion’ that 
the Oourt cannot go behind the réference 


‘to ascertain whether the applications in - 


„pursuance of which it was made- were with- 
“in limitation or. otherwise, and consequently 
-into the question whether the Oollector 
‘should or should not have made the re- 
ference which hedid. The reference having | 
been made, a starting point is furnish- 
‘ed to the Oourt, which must take pro- 

-ceedings as required by 8. 20, Land Acquisi- 
“tion Act. 

Assuming it is permissible for thé Court 
to decidethe question of limitation in re- 
ference to the application made by the 
„owner Of the land acquired under s. 18 of 
:the Act, [agree with my -learned brother 
that “ thefdate of the award ” has not been 
|" ascertained in this case.: I am also of opinion 
“that the expression “the date of the award” : 
does not refer to the date andorsed on the | 
-document ¢éalled award, as denoting the 
„time when it was signed by the Oollec- 
.tor. The words “the Collector's award” 
“mean the act of the Oollactor awarding - 
compensation. The word “award” as 
it occurs ins, 18 is an abstract noun, The 
-date of the award, therefore, is the date on 
-which the, Collector awards to the claimant 

-the compensation for the land acquired . 
«under the Act. The Collactor. may sign 
¿his award in - his private office whére he 
„might have Prepared iti but that will not 
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be the ‘date when. he “awards” compensa- 
tion.’ A certain amount of mutuality is. 
implied in the actof awarding compensa-. 
tion to the person whose land has been 
acquired: and who may accept it or refuse to 
do so. Ifthe claimant is present before the 
Collector:in person or is represented by 
an authorized agent when the’ award is 
made, i.e., when the amount of-compensa- 
tion is-declared to him, the law. provides 
reasonable period of six. weeke: vide cl. (a). 
If he is not to present, the law provides 
a-longer period of six months from the 
“date of the awad,” i.e., the date on which 
a formal declaration is: made by the Collec- 
tor of the amount of compensation and of 
the person to whom. the same is payable. 
This period, however, is curtailed if the six 


Bers following a netice required. by 


12 (2) expires before the expiry. of 
the six months ‘from * the- date of the 
award.” ~ 

Sections 9 and 11 of the Act make it in- 
cumbent on the Oollector to: fix a date for 
enquiry and the “making of the award,” of 
which date due notice must ‘be given to all 
- persons interested in the proceedings, . It 


x 


follows that the formal declaration of the © 


amount awarded is to be made on a date 
“made known “to claimant, who can, ithe 
chooses to be present to receive the award, 
and. if he puts in appearance, the law gives 
him only six weeks, as already stated, but 
-if he ‘does not, an‘ indulgence is given to 
him in the matter of limitation by giving 
the extended period of six months from the 
date the award is pronounced. It is not 
too much to expect that the person interested 
‘ghould-turn' up within a 'reasonable time 
“after the date fixed for the making of the 
- award, if he’ does not choose to be present 
“on the ‘date itself. With the utmost respect 
for. my - learned colleague, -I am unable to 
‘agree with him’ that’ the date of the 
“award ” “is the date on which it is filed in 
“accordance with the provisions of. s. 12, 
“Land ` Acquistion ‘Act. - A comparison of 


68; 11 and 12 will show that the date of: 


“making and award is meant’by the Act to 
be different from the date on. which the 
~award-is-to be filed. Section 18 (2) proviso 
- refers to be former. i 

- ItWas contended on behalf of’the re- 
spondents that the date:of the.award is the 
idate on which the amount.of compensation 
_ awarded is communicated to thé owner of the 
sland; Iam | unable to; acceptthis contention 
‘either. There is nothing i in the Act which 
justifies this interpretation of the simpel 
“words ¢ “the: date of the- award,” Pro Sin os 
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` The record, as it stande, does not show 
whether the- Collector had fixed any date 
for the proceedings and the making of the 
award of which due notice might have been 
given under s, 9 ofthe Act, nor does it appear 
that “he made an award "in the manner 
laid down by s. 11, which I take to imply 
that the Collector should formally declare 
the amount of compensation and other inci- 
dental matters referred to ing, 11, such 
declaration being the culminating stage of 
the proceedings to be taken under that 
section on the date: fixed therefor. Under 
these circumstances, the appellant, the 
Secretary of State, has, in my opinion, failed 
to establish that the respondents made their 
applications under s, 18. Land Acquisition 
Act, after the expiry of the period of limita- 
tion prescribed for them. 
. For the reasons stated above,. I concur 
in dismissing the apppeal with costa. 

4. Appeal dismissed. - 
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APPELLANTS 

“versus h 
SHIAM SUNDER LAL AND OTHERS 
: — DEFANDANTS— RESPONDENTE, 
+ Agra Tenancy Act (II of 1901), s. 161—Pensiong 
Act (XXIII of 1871), 'ss.,4, 6, 18—Suit by assignee of 
muaiidar against assignor for arrears ‘of revenue 
‘collected by’ latter, competency of— Assignment of 
grant of revenue, validity of—Grant of land revenue, 
‘whether ‘penston'—Tranefer of Propérty Act Iv of 
1882), s. 6—~-Civil Procedure Code (Act V of 1908), s. 11, 
—Pension granted from generation to generation— 
“Succeeding generation, whether representative of pre- 
-ceding one. £ | i 
` Where the defendants after assigning their muaf 
Tights to the plaintiffs continued to collect the land 
revenus from the zemindars notwithstanding their 
‘having assigned the rights to the plaintiffs, and the 
‘plaintiffs instituted a suit under s.-161 of the Agra 
‘Tenancy Act for recovering the money from the de~ 
fendants ; 
, Held (i) that there was no cause ofaction for the 
plaintiffs against the defendants and the suit was mis- 
“conceived; (p. 539, col. 2.] . : 

fii) that the suit was not maintainable under a. 161 
.of the Agra Tenancy Act as the said section only con~ 
templates suits against persons who are primarily 

of land revenue. [p. 538, 


‘liable for the payment 
“col. 1.) ? NG 
Per.Sen, J The transferee of the original grantee is 

an assignee within the megning of gs. 16] 
of the Act. [ibid.] 7 š 


AI AND ANOTASR— PLAINTIFFS — 


SHIAM SUNDER Lat, 124 I. ©. 1930 — 
Section 4 of the Pensions Act does not take away the 
jurisdiction of .the Court of Revenue to entertain a 
suit by the transferee of the assignee of the land 
revenue. The jurisdiction of the Civil Court and 
ofthe Civil Court alone, is limited by the termas of 
this section. [p 538, col. 2.] 3 
- Section 6 of the Pensions Act, does not forbid the in- 
stitution of a suit by the transferee of the original 
grantee for recovery of arrears of revenue if institut- 
edina Court. of Revenue against a proper person 
egainst whom a claim could be lodged for arrears of 
revenue. [p 539, col. 1.] 

Section 6, Transfer of Property Act, does not pro- 
hibit the assignment of a pension, not-granted or con- 
tinued by Goverment on political considerations, or 
oli account of past services, or present infirmities’or 
as a compassionate allowance. [idid.] 

A right to share in the Government revenue 
granted in perpetuity by the.Sovereign power cannot 
be described either as a pension or asa political pen- 
sion. Where a right of this description is created 
by contract or grant, its transferability will in each 
case depend upon the terms of the contract or grant. 
The assignment of sucha grantis not prohibited by 
8.12, Pensions Act. [p. 539, col. 2.} 
` Per Ashworth, J—The word ‘pension’ in s. 12 of the 
Pensions Act includes a grant of land revenue. Itis 
used inthe Act at times in a general sense to 
cover any form of recurring payment granted by 
Government and in other places to express 
enly a species of the generic term and the present 
suit was, therefore, barred under ss. 4, 6 and 12 of the 
Pensions Act. [p. 540, col. 1J . 

Where a pension is granted from generation to 
generation one generation cannot be said to be the 
successor-in-interest of the last. |p. 540, col. 2.] 

When a person entitled merely in himself to a life- 
interest contests a suit in respect of that life-interest 

„he cannot be representing some one entitled to a 
Successive life-interest. [ibid.] 2 

Second appeal from a decree of the Dis- 
trict Judge, Budaun, dated the 26th Janu- 
ary, 1926. A 

~- Mesers. S. B. Jauhari and A. P. Bagchi, 
for the Appellants. 

Mr. Narain Prasad Asthana, for the Re- 
spondents, 


JUDGMENT 

Sen, J.—This is an appeal by two 
plaintiffs arising out of a suit for recovery 
-of Rs. 296-14-6 on account of the arrears 
of revenue of Mouza Lakhanpur, Pargana 
‘Budaun, for the years 1330 and 1331 Fasli at 
therate of Rs. 148-7 3 per annum under s. 
161, Act II of 1901. The plaintiffs also 
claimed interest. 
` The suit was directed against Hakim 
‘Shiam Sunder Lal and his brother Lala 
Babu, who were the sons of Hakim 
Jawahir Lal. Thé defendants contended 
that- the revenue of Mauza Lakhanpur 
had been assigned to their ancestors from 
‘the time of the Moghal Emperors, that 
ten biswas of muafi land of Mouza Lakhan- 
‘pur'had been resumed by the Govern- 
‘ment in the year 1906 and re-granted to 
“the. defendents about the year 1922, that 
‘the plaintifishad ‘no interèst or concern 
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that the provisions of the Pensions (Act 
“KAI of 1871) were applicable to the cage 
and that a single suit for arrears of revenue 
a te in three mahals was not maintain- 
able. 

There ` has been considerable litigation 
with reference to the right to appropriate 
the revenue of the property. a f 
: An ancestor of Hakim Shiam Sundar 
Lal wasa physician attached to the Oourt 
of the Moghal Emperor Babar. The 
Emperor in recognition of, and as a reward 
for, his services granted to him and his 
heirs, .in prepetuity, the revenues of a 
village called Mohammadpur Byar, and of 
ten biswas of Mauza ‘Lakhanpur. These 
villages were in the occupation of the 
zemindars. The zemindars were liable to 
pay the Governmentérevenue to the State, 
but under the grant made by the Moghal 
Emperor, the arrangement was that they 
had to pay the Government revenue, not 
to the coffers of the State, but to the 
grantee and his heirs in perpetuity. This 
grant was recognized by tha British Gov- 
ernment, as would appear from a revenues 
extract of the year 1867, referring to the 
recognition by the Government on or about 
30th July, 1853. The transaction was en- 
tered in the revenue records as muafi. 


The last male holder of this muafi was 
Hakim Dalpat Rai. On his death, it de- 
volved upon his daughter, Musammat Ram 
Piari. Musammat Ram Piari was married 
toone Durga Pershad. Shs died on 24th 

: June, 1901, leaving a daughter Musammat 
- Bhawaneshwari. One Jawahir Lal, a distant 
cousin of Dalpat Rai claimed a right to 
“this property presumably in opposition to 
the rights of Musammat Bhawaneshwari, 
‘and his rights were declared and recogniz- 
‘ed by the Courts of Law. As has already 
‘been noted, the defendants-respondents are 
the sons of Jawahir Lal aforesaid. . 


: In 1272 Fasli Sheikh Ohhiddu and Tara- 
` fat-un-nissa were the zemindars of Lakhan- 
“purin unequal shares. Onhiddu owned 

15 biswas and ‘Tarafat-un-nissa was the 

owner of the remaining 5 biswas. Ohhiddi 

sold’his 15 biswas to Sharafuddin and to 

Hamiduddin. In 1902, the ` following 
‘persons were the recorded zemindars’: 
Antizamuddin (son of Sharafuddin) 74 biswas 

Nur Mohammad, grandson of Hamiduddin 
13 biswas.and Taraf-un-nissa 5 biswas: The 
:-tights ‘of the zemindars- extended “to the 
- appropriation of:the ragm siwa? ete., and 
„to collection of rents but they were liable 
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-to payihe revenue to certain mua fidard 
whose names are detailed below: : ` ah, 

Dalpat Rai was entitled to half of the 
‘Government revenue; Mohammad ‘Saeed 
Khan to 1-8th, Saif Oullah Khan to 1-8th, 
Musammat Munna Begam to 320th aiid 
-Maulvi Ali Bakhsh to 1-10th.' The Govern- 
ment revenue assessed on the property 

was Rs. 1,150. i 

Dalpat Rai assigned his share of thè 
revenue partly to Arzmand Ali and Muizud- 
din and partly to a zivarat. Arzmand Ali 
‘Khan and Muizuddin sold théir rights to 
Khiyali Ram, who was the husband of 
Musammat-Bilaso and father of the present 
plaintiffs. Musammat Bilaso brought -a 
suit for the recovery of her share of the reve- 
nue for the years 1304 to 1306: F'asli against 
Nur Mohammad, the lambardar. Her suit 
was dismissed on the ground that it was 
misconceived and that she ought: to have 
sued the heirs of Dalpat Rai. It wasa 
remarkable decision, The grounds upon 
which the decision was based cannot 
be understood and it is further. re- 
markable that the decision passed muster 
on appeal. Musammat Rem Piari brought 
a suit, against Nur Mohammad for the 
revenue from Rabi 1304 to Kharif 1307 Fasli! 
Her claim was substantially allowed by the 
Appellate Court on 4th January, 101. In 
1902, Musammat Bilaso sued in the Court 
of the Subordinate Judge of Shahjahanpur 
for a declaration of title to the revenue of 
‘village Lakhanpur and for the recovery 
of the arears due. The suit was directed 
against seven persons, namely, Nur Moham- 
mad, Musammat Bhawaneshwari,’ Durga 
-Pershad, Jawshir Lal, Ram Dayal, Mathura 
Pérshad and Itwari Lal. This suit was 
dismissed by the original Oourt on lat 
December, 1902, but the claim was partially 
allowed on appeal by Mr. Steel, the District 
Judge, by his judgment, dated 2nd March, 
1903. Heheld that Musammat Bilaso was 
‘entitled to a declaratory decree to the effect 
that she had a right ‘to realise from Dalpat 
Rai's heirs Rs. 148.7-3 per annum being the 
assigned revenue of Mauza Lakhanpur. 
Thisis another judgment which it is not 
possible to understand and the mistakes 
which- have produced -confusion in the 
‘present case begin from this date. Mr. 
Steel also granted a decree for Rs. 521-14 
-with future interest from the institution of 
‘the ‘suit till realization at 6 per cent. per 
‘annum. In 1904, -Musammat Bilaso brought 
‘a` suit in-the Court. of Mr. Cole, Assistant 
Collector, First Class, for the recovery of 


.“Rs.'536-6-for arrears of revenuefor the yearg 
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1308, 1309 and 1310 Fasli against Hakim 
Durga Pershad and others. On 5th April, 
1904, an ex parte decree was passed for 
Rs, 445-5-9 with interest. On 1¥th July, 
1905, -Musammai Bilaso again obtained an 
ex parts decree against Hakim “ Durga 
Pershad and another for arrears of revenue. 
In 1914 Musammat Bilaso brought a suit 


against Hakim Shiam Sundar Lal, the 


present respondent, in the Court of an 
Assistant Collector, First Olass, for recovery 
of arrears-of revenue under s. 161, Act II of 
1901. The defence gave rise to six issues, 
four of which are material-; i 

(1) Whether the suit is cognizable by the 
Revenue Courts ? 

(3) Whether the -plaintif is entitled to 
sue? ` ; - 

(4) Whether the plaintiff -isa muafidar 
‘and ` 
. (5) Whether the suit is barred by Act 
XXIII of 1871? 


The Court held that the plaintiff as 
vendee of the assignee of the muajidar 
was entitled to sue in the Revenue Courts 
‘under s. 161, coupled with .8. 166, Agra 
‘Tenancy Act, It also held that the suit 
was not barred by the provisions of Act 
XXIII of 1871. It observed that : 

“Section 9 of the said Act is quite clear. 
‘Had the suit been against Government it 
would have been quite a different thing.” 


This decree was affirmed by Rai Baha- 
dur Babu Srish Ohander Bose, District 
Judge, on Sth December, 1914. His judg- 
ment proceeded upon the grounds that 
Musammat Bilaso was a recorded co-sharer 
and could maintain a suit under a. 161, 
Tenancy Act, that in the former suits be- 
tween the parties Jawahir Lal had not 
‘pleaded the bar of Act XXIII of 1871, that 
Musammet Bilaso had obtained & decree 
from the Revenue Court (Decree No. 1 of 
1905) for hér share of the revenue from 
Jawahir Lal, and that for more ‘than 12 
-years the assigneesof Dalpat Rai had been 
in possession of the sub-muafi and that their 
title, if defective in the beginning, had 
become perfected by lapse of time and 
adverse possession. This decision was 
upheld by Sir George Knox in Second 
Appeal No. 758 of 1915, decided on 20th 
June, 1916. He maintained the decree 
of the Court below upon the ground that 
the decree passed in 1905 was fatal to 
the two contentions of Shiam Sunder 
Lal, namely, that the suit was barred by 
Act XXIII of 1871 and that the judgment 
‘apd decree, dated: 2nd March, 1903, were 
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Rull and void. The. learned Judge 
observed : : : 

“ Whatever may be the merits otherwise 
of the case the passing of decree and the 
fact that Musammat Bilasois a recorded 
co-sharer in the revenue papers fully entitle 
her to bring the present case,- The pre- 
sumption is entirely in her favour.” 

On 20th May, 1911, Hakim Shia :ı Sunder 
Lal appears to havesbrovght a suit in the 
Court of the Subordinate Judge of Shah- 
jahanpur against the Secretary of State for 
India in Oouncil in which he claimed the 
following declaration and relief : 

“ It may be established and declared that 
the plaintiff ` has proprietary rights in ten 
biswas of revenue-free grant in each of the 
three mahals Nur Mohammad, Farrhat 
Fatima and Intizam Uddin situate in Mauza 
Lakhanpur, Pargana and District Budaun, 
each of the three mahals having recently 
. been formed into a twenty biswa mahal and 
that the plaintiffs owned ten biswas in each 
of them and the name of the Government 


- may be expunged.” 


It appears that sometime before the 
institution: of the suit, the Government 
had resumed the muafi. The suit was 
resisted on the ground that it was not 
maintainable under ss. 5 and 6 of Act 
XXIII of 1871, This plea was repelled by 
the Subordinate Judge, who decreed the 
suit. The High Court on appeal reversed 
this decision and dismissed the suit on the 
ground that the Civil Court was not com- 
petent to make'a declaration directly or 
indirectly affecting the liability of the 
Government to pay the revenue to ‘the. 
plaintiff. The Judicial Committee upheld 
the decision of the High Court with the 
following observations : : “3 

“ As regards the suit itself, it appears to 
_be clearly misconceived. A competent 
Civil Court is authorized under s. 6, to take 
‘cognizance of a claim in respect of ““pen- 
sions and grants made by Government of 
-money. or land revenue” only on receiving 
a certificate from the authority mentioned 
in the section “ that the case may beso tried.” 
The object of this provision evidently. is 
that in cases of conflicting titles, the 
Revenue Authorities should grant to the 
unsuccessful applicant an opportunity for 
‘adjudication of his right by the regular 
Courts of Justice but it expressly declares 
that “the Qivil Court shall not make any 
order or decree in any -sujt 
whatever by which the liability’ of 
,Government to pay any such pension or 
_grant-as aforesaid is affected directly er. 
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indirectly”: Beh Court’. 
havé not - interfered’ “with ` „tha finding’ 
of the Subordinate Judge that. the plaintiff 
“was the nearest male reversioner ‘to Dalpat. 
Rai but they were clearly, right ‘in setting, 
asidé the: decree in so ‘far ‘as it affected the. 
_Nability of “Govérnment ` in respeçt of: the. 
reyenue of the: muafi grant'." i 

- From the history ‘of ‘the previous litiga: 
tioan which have'‘been referred to above, 


“the following facts emerge with distinctness: , 


(1) That the; status of transferee of thé 
original muafidars had: “been; recognized by 
the Courts of Revenue: 

(2) That the names of the legal Tepresenta- . 
Gives of the transferee had’ been recorded i in 
the revenue’ papers ; 

(3)-That ‘suits had been; ‘instituted by 
‘the heirs or ‘legal ‘representatives of the 
_ transferee ‘aforesaid against the heir of 
- “Dalpat Rai for arrears of revenue under 
B. 161, Agra ‘Tenancy Act; ‘and “ 


(4) "That the suits were decreed, the 


. plea of the defendants- that the suit was. 


barred under. Act XXH of 1871 kaving been 
ejected. f 

There -are 'certáin- “other proceedings 
“which may be incidentally mentioned. In 
a suit between Lal Bahadur - plaintiff’ and. 
Lala’ Babu; son - of Jawahir Lal, a question 


| arose as to whether the right to realize the 


| Goverement revenue of Mauza Mohammad- . 
‘pur Byar as assignees thereof was liable to“ 
be'sold in ‘pursuance of a mortgage-decree. 

. Tt: was” held by’ a Bench of this Court in 

'- Dallu - Babu v. ” Tal ‘Bahadur (1) -that the 

right'of the mortgagors to the zemindari 


‘of this mauza was independent of the right. 


to’ the realization of the Government revenue 
. as assignees and: that the latter right | was 
mot liable to be sold in execution of a 
- mortgage-decree. ' We are not ‘called upon 
to make any pronouncement on this point as 
to whether we agree with this decision or we 
_ do ‘not,- 
‘ease. There is an order ‘of the Board of 
‘Revenue, dated ‘5th June; 1922; passed on 
a petition . from Shiam , Sundar Lal and 
others praying for a restoration of ‘the 
“assignment: of, ‘reveriue. of’ ter biswas of ` 


‘Mauza Lakhanpur- and for-the payment of 


- -the arrears of revenue due to them. ` 


~ This petition“ was „allowed in “these 
terms: 
“The ` Governor-in- Council “has: been 


| pleased to direct’ that the ‘petitioners may .. 
‘be again recorded as assignees, of ten biswas of 
Mauza Lakhanpur and be put in Possession 


(0) $T Ind. as 569723 A. L. J. 463; T R. 6 A- 289. 
“Oiva. LR, 1925°Alk 565; 4TA. 551: 


“BHOOFAL! Bare, ‘effi söng ‘LAL. 


The point- does not ‘arise in this - 
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trom the’ coming “revenue year; no arrears. 


of revenue should, chowever, be. paid to thé 
assignees.” . | 
This, order is ‘capable: 


it should be so interpreted. , 
On 19th January, 1922, a cironlar . letter 
was issued by the. Secretary’ to the. Govern- 


ment of the United Provinces addreesed.- to- 


the Divisional Commissioners: 


` “I am directed to'inform you that; the Qor: 


ernment is advised that, the assignments of 
remissions of revenue granted for periods 
limited to the lifetime of the grantees or 
their immediate successors ` are. in the 
mature of political pensions and should be 
‘treated as non-transferable. The Govern- 
ment is accordingly pleased to declare that 
all ‘such’ pensions and assignments of 
revenue are not transferable. In the casé 
of r3missions of revenue, the result of:this 
decision is, that, if the grantee transfer his 
proprietary right, the full revenue will be 
imposed with effect, trom’ thé date of the 
transfer ete, >... 

The above exhausts the vital documenta 
produced. in this case which directly or 
‘indirectly have a bearing upon the ques- 
tions raised in this appeal, 

The Oourt of. first instanzée decreed the 
plaintiffs suit upon the grounds that, the 


defendants’ were recorded in the revenue : 
of the- 


‘papers, as muafidars. (assignees)-: 


of being inter- - 
‘preted as'a fresh grant and we: think that, 


Government -revenue, and the plaintiffs. - -a8 © ` 


their (defendants’) sub- -muafidars and -that : 
the claim of the plaintiffs or their. pre- ` 


decessors-in-title against the predecessors: 
in-interest of the defendants for recovery of 


arrears of revenue had been. decreed i in tha - 


year 1914." 

. The lower Appellate . Court has.. reversed 
this decision and dismissed the: suit. It 
held that in view. of the decision of the 
Privy Oouncil dated. 21st October, 1919, in 


the suit between Hakim. Shiam. Sundar Lal- Í 


v, Secretary of State for India (2) and 
of the decision, of the High Oourt in . Lally 
Babuv. Lal Bahadur (1) which have already, 
been referred to and “in view of the very clear 
terms: of the Pensions Act XXIII of 1871, it 


is not * * * * possible for this Court. or ‘for. : 
. any Revenue Court to entertain a suit of an - 


assignes: sof Governmentrevenue.” ‘Act XXIII 
of 1871 is perfectly clear and I donot think 
that the equities of the case can require this 
Court to pass a decree requirin g the Revenue 
Bukhari to kak DIZO an eesleninent, 


~(8) 50nd, Qia; 156; 2.U.P; L: Bi P; 0, 19; 181. W 
BNA 


1 


538 e; > BHOOPAL-RAT 0, -SHIAM-SUNDBR LAL, 


! 1841; 0.1950. 07, 
` which is, under the substantive law a 


grants by Government of money or 5 land 


illegal." 


-The decree of the lower Appellate Oourt 


seems to be quite correct but the reasoning 


upon which the decree proceeds is clearly 
érroneous and cannot be supported. The 
case before the Privy Council was not ona 
between the assignee of the muafidars and 
the muafidars. The present plaintiffs were 
no parties to the suit The title of the 
present plaintiffs was not and could not 
have been litigated in this action, The 
pronouncement of the Privy Council is no 
‘more than this that the Civil Court is com- 
petent upon fulfilment of certain condi- 
tions to take ,cognigance of a claim in 
respect of pensions and grants by a‘Govern- 
ment of money or land revenue where there 
is or has been a conflict of titles in respect 
of the same. The -power of the Revenue 
Court to adjudicate upon the claim advance: 
ed by the transferenee of the- original 
assignes under s. 161, Agra Tenancy Act; 
was not considered either in this case or in 
Lallu Babu v. Lal Bahadur (1). These 
decisions, therefore, are no authority for the 
proposition that the suit like the present 
is not maintainable in the Court of Revenue 
under s. 161, Land Revenue Act. 


- Section 161 of this Act provides that a 
muayidar or assignee of revenue may sue for 
arrears of revenue due to him as such. 
Section 166 provides that: the words... 
“ muafidar of assignee of revenue” in this 
Ohapter include also the heirs, legal re- 
presentatives, executors, administrators and 
assigns of such persons. The transferee of 
the: original grantee is, therefore, an 
assignee within the meaning: of s.161 of 
the Act. Schedule IV serial No. 10, indicates 
the forum in which a suit of this description 
should: be instituted and prescribes that 
where the value of the claim exceeds 
Rs. 100 the suit is triable by an’ Assistant 
Collector of the First. Olass and an appea 
‘lies.to the.Civil Court. ' ae 


` This, however, does not advance the case 
-of the plaintiffs. The suit contemplated 
under s, 161 of the Act is one against 
persons who are primarily liable for the 
payment of Government revenue. The 
defendants, are not the zemindars. They 
are ‘not primarily liable to the Sovereign 
' power for the payment. of Government 


Hi 
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revenue and a suit like the present is not 


~~ within the purview of s. 161, Agra. Tenancy 
Act. - (aa ole er mua yt 
Act XXIII of 1871is an Act to consolidate 


and-amend.the law'relating to ‘pensions and : 


revenue. Section 4 provides that: 


“Except as hereinafter provided, no Civil: > 


Oourt shall entertain any suit relating to 
any pension or grant of money or land 


revenue conferred or made by the British ' 


or any. former Government, whatever may. `` 
-have been the consideration of any such `' 


person or grant, and whatever may have -< 


been the nature of the payment, claim, or 


have been substituted.” 


right for which such pension or grant may, ` 


This section does not take ‘away “the ` 


jurisdiction of the Oourt of Revenue to : 7 


entertain a suit by the transferee of. the 
assignee of the land revenue. 


The jurisdic-' -. 
tion of the Civil Oourt and of. the Oivil © 


Court alone, is limited by the termsof this.: : 


section. The nature of the limitation has . ` 


been defined in ‘the following two sections. 
Section 5 provides that “any person having 
à claim relating to any such pension or 
grant may prefer such claim to the Collector 


of the District,‘or Deputy Commissioner, or'` . 
other officer. authorized in this behalfby. . 
thé Local Government, and ‘such. Collector, | .. 
Deputy Commissioner or other officer shall. ` 


dispose of such claim’ in accordance with - 


such rulesas the chief revenue authority 
may, subject to the general control of the 
Local: Government from time to time, 


prescribe in this behalf.” ee 


| The words “any such pension or grant” 
clearly indicate any pension or grant of 
money or land revenue referred to in the 
preceding section. This section authorizes 


the Collector or the Deputy Commissioner . 


or other officer specially empowered by the 
Local Government to entertain a.claim with 


reference to the grant of land revenue con- . = 


ferred by the former -Government. The. || 


Local Government has the authority to call 
Yor evidence in support of the grant and 


‘may either recognize the grantor refuse to.” 


do so, The proceeding before the 


. officers’ referred to in this section is more `. 
administrative than judicial. Section: 6 ~- 


provides that “a Oivil Court, otherwise com- 


-petent to try the same, shall take cognizance `~ 


of any such claim upon receiving a certifi- 


cate from such Collector, Deputy Commis- `.. 
‘sioner or other officer authorized in that... - 


behalf that the case may beso’ tried but.. 


shall not makè any order or decree in any 
suit whatever by which the liability - of 


‘Government, to pay any such pension or | , 


-grant as aforesaid is affected directly. or 
‘Indirectly.”. ` ; ; 


` “This is ‘an enabling section, and empowers ae 
‘the “Civil Oourt to'entertain. a:syiț. where -- 


=f 


+ gE 


+ 


194 1. 0, 1930 
conflicting claims are’ advanced with 
reférence to the grant, upon the claimant 
producing a certificate from the. officers 
specially named that the case may be sọ 
tried; but it bars a Civil Court from making 
àn order or decree in any suit whatever by 

- which the liability of the Government to 
pay any such pension or grant is directly 
or indirectly affected. It is by reason of 
this section that the Privy Council held 
that the previous suit instituted by Shiam 
Sundar Lal and others against the Secretary 
of State for India: in Council was not 
iaintainable. This section does not forbid 
the institution of a suit by the transferee 
‘of the original grantee for recovery of 
arrears of revenue if instituted in a Oourt 
of Revenue against a proper person against 
whom aclaim could be lodged for arrears of 
revenus. 

It is unfortunate that the original firman 
by which the grant was made by Emperor 
Babar is not forthcoming. No document 
has been produced in this case in which the 
terms of the said grant have been 
reproduced or even summarized. It is 
clear, however, that the right was conferred 
‘upon the grantee in perpetuity: and there 
is nothing to indicate that it was restricted to 
the personal enjoyment of the grantee or his 
heits. In the absence of any restrictions 
or limitations a right to appropriate the 
‘Government revenue payable by the zemin- 


dars is a proprietary right and_ is, as such,” 


heritable and transferable. Under s. 6, 
_ ‘Transfer. of Property Act, property of any 
kind may be transferred except those 
enumerated in cls. (a) to (i) Under cl. (g) 
stipends allowed to military and civil pen- 
sioners of Government and political pen- 
sions cannot be transferred. This section 
does not prohibit the assignment of a pen- 
sion, not granted or continued by Govern- 
ment on political considerations, or on 
account of past services, or present infirm- 
ities or as a ‘compassionate allowance: 
Bee Subraya Mudali v. Velayuda Chetty (3). 
The word “pension” has nowhere been defin- 
ed, but it ought to be understood in’ its 
ordinary. sense as implying periodical 
allowance on account of past service, ‘con- 
sideration or merit or by way of compensa- 
tion to dethroned princes, their families 
and dependents: Secretary of. State for 
India v. Khemechand, Jai Chad (4), also 
Lachmi Narain v. Makund Singh (5), also 


~ (4) 4B, 432 atp. 436. - J 
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Rama Raov.’ Kattipi Thimma Reddi (6). 
A grant of land revenue as such cannot be 
comprised in the term ‘pension’. A grant of 
Government revenue ‘can in no case be 
created as a political pension which is a: 
pension granted on political considerations ° 
for reasons of state. A right to share in 
the Government Revenue granted in per- 
petuity by the Sovereign power cannot be 
described either as a pension or as a politi- 


-cal pension. Such a grant may be a hereditary 


grant as in the present case and partakes 
of the nature and: character ofa jagir. Its 
liability to resumption “would be dependent: 
upon the terms under which it'was created 
and upon the will of the Sovereign power. 
Where a right of this description is created. 
by contract or grant, its transferability 
will in each case depend upon the terms: 
of the cantract or grant. The assignment 
of such a grant is not prohibited by s, 12, 
Pensions Act. ~The rule of expediency. 
prohibiting the transfer `of pen- 
sion which is founded upon the idea. 
of ensuring the enjoyment -of “the pen- 
sion by the pensioners in comfort cannot 
be invoked in the case of an assignment of. 
Government ‘revenue whichis not shown 
to` partake the nature and character of a: 
pension.- . 

The suit of: the plaintiffs, however, is 
clearly misconceived. It is not founded: 
upon contract, There is no privity of con- 
tract between the parties to this. action. 
It is not founded upon tort. There has 


-been no violation of any legal duty which 


the defendants ‘owe ‘to the plaintiffs. 
Under these circumstances the lower Appel-. 
late Court’ was justified in dismissing the 
plaintiffs’ suit. ‘The reasons, however, upon 
which the learned District Judge proceed- 
ed were clearly. not justified. I would, 
therefore, confirm the decree of the Oourt 
below and dismiss this appeal. 4 

Ashworth, J.—I concur in: the dis- 
missal ofthe appeal, but my reasons are 
somewhat different. . The suit was one 
brought under s. 161, '. Agra’ Tenancy Act. 
That provides fora suit being brought'by. 
à muafidar or assignee of revenue suing for 
arrears of revenue, ` This suit was not one 
It was brought not by an 
assignee of revenue, because assignee must 
clearly mean 'an assignee from Government. 
It was brought by the assignee of an “ assig- 
nee. Again,it was not brought ‘for arrears 
of revenue, but for money due from the đe- 


` fendants not as persons bound to “pay reve* 


| NG) 54 Ind. Oas: $31; ED W:398. 00. p 
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nuė, but as'personé who had, had until the 
assignment in favour of the plaintiff, a 
right torealize revenue,: and who had con- 
tinued to realize that revenue from the -ze- 
mindars notwithstanding their having as- 
signed their rights to the plaintiffs, The 
suit should, thérefore, have been dismissed > 
straight:away on the ground that no cause. 
-of action was: shown for bringing a- sane 
ganda s. 161. z 


Again, the suit was a bad one, in my a i 


ion, because it was a suit- relating to a. 


`- grant ‘of land revenue, and such. a suit. 


under s. 5;Pensions Act; must be determin- 
ed:by a. Revenue Court: in accordance with- 
‘the rules laid down by the Chief Revenue. 
Authority. No invocation of any such rule 
was:made by the plaintiff, nor did the trial 
Court purport to act under any such rule, © 
When: the-appeal came before the District 
Judge, that appeal was heard by the’ Dis-. 
. trict Judge as a Civil Court., -This would 
bring into operation es. 4 and 6, Pensions. 
Act. The Oivil Court could not entertain 
the case except after receiving a certificate 
from the Collector - ee it to try the 
case. .. 
~ Again, the suit was based ‘on an alleged . 
assignment, which, in my opinion, was null, 
and void under s. 12, Pensions Act. It has 
been suggested. that the word “ pansion” 
ins. 12 will-not include a grant of land 
revenue, but it appears to me that this is 
notso. The Pensions Act is divided into. 
four parts. -Part 2-is headed “rights to 
pensions" and deals under that heading 
` with grants of. land revenue. Part 4 is. 
headed by the term . “ miscellaneous,” and 
it ‘appears’ to me that the word: “ pension” 
‘ig-used throughout in it as: including the 
sub- divisions of the general expression 
‘ pension,” namely; pension, grant of money 
` or land. revenue, expressed in s.4 of the 
Act. In other words, the word :“ pension.” 
as used in the Act.is at times used _in-a 
general sense to cover any form of recurring 
payment granted’ by Government, and -in 
other places-is used to express only a species 
of: the generic term. 

I fully-agree with my fana brother that . 
if no other objection stood:in the way of this 
appeal, what. is fatal to the plaintifs is that 
they have never shown any cause of action ` 
against the defendants. ‘What they ‘allege 


is that the defendants after transferring to - 


. them the right: to realize the assigned reve- 
‘ nie have continued themslves to: realize it.’ 
“The suit:would, no’ doubt, be ‘maintainable 
if the plaintiffs could invoke the provisions 
of the. Transfer ‘of aaa Act ‘applicable | 
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to the seller of immoveable property ; for a. 
purchaser of an immoveable property is en- 
titled to sue the seller for mesne profits or 
damages at the time of bringing a suit for 
obtaining possession on the basis of the sale. 
_It is true that the definition of‘ immovable 
“property” will include benefits to arise out 
“ofland. Buta suit for mesne profits or for 
damages, on account of trespass is not pos- 
sible in the absence of unlawful retention 
of immoveable property or trespass on Im- 
moveable property. The plaintiffs in this 
case sue the defendants as persons unlaw- 
fully retaining or unlawfully seizing im- 
movable property. The realization by the 
defendants of the revenue in this case does 
not appear to me to give any cause of ac- 
tion to the plaintiffs. Plaintiff's ) proper.course 
will be to sue the zemindar ignoring the 
fact that they had paid thedéfendants. ` 
There is one aspect of the case to which 
reference may be made. . It appears that in 
previous litigation it was:held that the de- 
fendants were bound by decrees against 
their father or grandfather under the rule 
of res judicata, This appears to me clear- 
ly untenable. Where a pension is grant- 
ed from generation to generation one gene- 
ration cannot be said to be the successor-in- 
interest of thelast. At the very moment 
when the grant- was made by Government ` 
aright arose in favour of. each successive 
generation and the predecessor-in-interest 


‘of each successive generation was Govern 


ment and not the father. It is obvious that 
when a person entitled merely, in himself to 
a life-interest contests a suit in respect of 


‘that life-interest he cannot be representing 


some one entitled to a successive life-in- 
terest. _ : 
Be ti Apppal dismissed. ' 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
Givi.’ MrzoaLLanzous Cass No. 570 oF 1929. 
" December 18, 1529. 
. Present:-—Justice Sir Shah Muhammad 
Sulaiman, Kr., Mr. Justice Mukerji 


„Mr. Justice Boys, "Mr. Justice Kendall and 


Mr. Justice King. ; : 
` Musammat ANANTI-—PLAINTIFFR— 
i APPLICANT : 
versus ea 
OHANNO AND 0THERS— OPPOSITA Pam. 


G Ao Tenancy Act (III of 1926); ss. 99,230,231, 285, 278 


—Suit by tenant “alleging ‘defendant is trespasser— 


ee pleading thot-he is- tengnt~ es 


1841. 6, 1930 
of Civil Court—Jurisdiction, tesis of -—'Claiming’ in 
3.99 (1) (b), meaning of -Addition of elaim for in- 
junction, effect of, on -jurisdietion—Limitation Act 
(TX of 1908),8. 14, applicability fof, to proceedings in 
Revenue Courts: To 

Held, by the Full Bench (Sulaiman, Mukerji, 
Kendall JJ.) (Boys and King, JJ. dissenting),— Where 
a plaintiff alleging that he is .a tenant sues 
a defendant treating him asa trespasser, for posses- 
sion of a holding or a partthereef and the defendant 
Pleads that he and. not the plaintif is the ténant, the 
suit is maintainable in the Civil Court. [p. 541, col. 
2; p. 545, col. 2.] < 


The jurisdiction of the Court is to. be initially deter-- 


mined by the allegations made in the plaint; and the 
allegations made in the written statement eannof oust 
that jurisdiction unless and until the allegations of 
fact have been gone into, tried judicially and found 
to be true, and the plaintiff's allegations have been 
found-to be false. [p. 545, col. 2.] os 
' Nandan Mallah v. Muhammad Ali (1), overruled. : 
. Per Boys and King, JJ.—Under_s. 99 of the Agra 
Tenancy Act-such a suit is cognisable by the Revenue 
Court alone and the proper course to be adopted by 


the Civil Court in such case is to return the plaint’ 


with a direction to the plaintiff to file it, if he so 
wishes, in the appropriate Revenue Court with such a 
prayer for amendment or with a copy of the order of 
the Civil Court and an application under s. 14 -of the 
Limitation Act, if necessary. [p. 548,col. 2.] : 
Section 14 ofthe Limitation Act apphesto pro- 
ceedings erroneously prosecuted in a Revenue Court. 
[p. 548, col. 1; p. 552, col. 2.] - - 
* The word ‘claiming’ in s. 99, cl. (1) (b) ofthe Agra 
Tenancy Act means asserting a right, which may or 
may not exist and s. 99 creates an exception to the 
rule that allegations to be found in the plaint‘ con- 
stitute the primary test of jurisdiction; and as soon 
as the Oivil Court finds that an assertion of the right-is 
made, even though such assertion is made by the 
defendant, it must return the plaint for presentation 
tothe Revenue Courts = ` 
. Held by the Full Bench (Sulaiman, Mukerjee, Kend- 
all, Boys and King, JJ.\—If a suit substantially 
falls under s.99, the joining of a relief for an 
injunction would makeno difference and the suit 
‘would be cognisable by the Revenue Court. [p. 
553, eol, 1.] 


- Referencesubmitted by the Munsif, Haveli: 


(Benares) as per his letter No. 709 of 1928. . 
. Mr. Gajadhar Prasad, for the Applicant. ` 
Mr. A. P. Pande, for the Respondents, 
JUDGMENT OF THE FULL 
BENCH. : 
Sulaiman, Mukerji & Kendall, JJ. 
—This is a reference under s. 267 of the 


Agra Tenancy Act of 1926, The matter . 


came up before two learned Judges of this 
Court. They found that they were unable 
to. accept. the view taken in tha case of 
Nandan Mallah v. Muhammad Ali (1), and 


accordingly referred the matter to a larger - 


Bench. : hap . 
The facts relating to. the case are seb 
forth in the order of reference and may be, 
very briefly, stated.asfollows: The plaint- 
iff-instituted this suit, out of which | this 
zeference ‘has ‘arisen, in’ the: Court: of.' the 
-(1) 118 Ind. Oas. 588;. (1929). A.. L.-J:-940;; Ind: Ral. 
(1929) All, 892; 13 R. D. 756.018. nto ee 
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Munsif of Haveli, Benafeé, ón the allegation- 
that her husband, Jangi, separated . from 
‘his brother, Deo Saran, twenty-five years 
prior to the institution of. this suit, that 


the plaintiffs’ husband died more than ten 


years before the suit, and that for the last 
ten years the plaintiff had been in posses- 
‘sion of her husband's occupancy holding as 
his heir. She added that the defendants, 
who were the defendants of Deo Saran in- 
terfered with the crops grown by her in her 
own land and, eventually, took possession 
of her holding. She sued for. recovery of 
possession and for recovery of mesne profits, 

The defendants in their written statement 


„contended that Deo Saran andjthe plaintiff's 


husband Jangi were joint, that Jangi hav- 
ing died as ajoint member of the family, 
the defendants were the tenants of. the 
holding and the plaintiff had no right. 
‘They also pleaded that the suit was not 
cognizable by the Munsif’s Court. | i 
The Munsif's difficulty was that if the 
allegations in the -plaint were accepted the 
suit would be-cognizable by the Oivil Court, 
‘but if the defence, as mentioned in their 
written statement, could be considered 
without an inquiry as to its truth or other- 
wise, the suit would be cognizable by the 
Revenue Court, having regard to the provi; 
sions: of ss. 9Y and 230 of the Agra, Tenancy 
Act, 1926.. He accordingly , framed two 
questions. and made the. reference. The 
two questions are as-follows:— =|. 
1. Where aplaintiff alleging himself tobe 
a tenant sues a, defendant treating him’ as 
a trespasser, for possession and compensa- 
tion regarding.a holding or a, part thereof, 
and the defendant pleads. tenancy, then 
having regard to ss. 99 and. 230 of Act IIT 
of. 1926, is. the suit maintainable in the 
Civil Court? Le Aa ie ee 
2. Where a tenant on being dispossessed- 
from his holding or.-part. thereof, sues 4 -- 
person .for. compensation and possession, 
and. also asks for an injunction to restrain 
the defendants from doing any. act pre-. 
judicial to the plaintiffs’ interest, what ‘is, 
the effect, upon the.jurisdiction of joining 
the relief of injunction with that of posses= 
sion and.compensation? Is-the suit cogniz: 
able by the Civil or. the Revenue Court?) | 


_- Nowe as to the question No.-2, it is com- 


cluded: by the provisions: of s. 230 of the 
Agra Tenancy. Act of 1926. The explana; 
tion to that. section:lays down that if thé 
cause of action on. which. a suit is to be 
brought be one: in respect of which. ades 
quate relief could be.obtained by „a suit or 
application; in.. the:; Revenue Qourt,, the 


gr 


= mere fact,. -that some. relief has . been .asked 


for, which the Civil. Court. alone. ‘might 
‘grant, will not oust the jurisdiction of the 
‘Revenue Court from hearing the suit or 
application, This was the view of the 
“Jaw taken by this Oourt-even before the 
“passing of the Tenancy Act oi 1926. If this 
suit for possession and mesne profits be 
‘cognizable by the Revenue Oourt, the 
‘mere fact that a perpetual ip junction ‘has 
‘been asked for will not take the case out 
‘of the jurisdiction of the Revenue ra 
"This is our answer to the question No. 

: ‘framed by the learned Munsif.: : 

The first. question which isthe. more im- 
‘portant one is “whether a suit, which is 
‘framed as one against & trespasser, pure 
‘and simple, and which. has been rightly 
brought in the Civil Court because it is 
a suit againts a trespasser, will cease to be 
‘a suit against a trespasser and become 
cognizable by the Revenue Oourt, simply 
‘because the defendant, in appearing to 
‘answer the suit, pleads that he and not the 
' plaintiff is the tenant of the holding’? .: 

It has not been contested before us. that 
the initial right of choosing the forum is 
with the plaintif. He is to see in which 
Court his suit would lie, having regard to 
the -facts- of his case; which means the 
allegations in his plaint, and the valuation 
‘of the suit. When the. plaintifi has chosen 
his forum it will-be for the Court.in which 
the suit has been filed or. application has 
been made to see whether on the allega- 
tions made in the plaint or application it is 
- cognizable by it. If the plaint or appli- 
tion be cognizable by. that Court, the de- 
fence whatever it may ‘be,-will not ‘oust the 
jurisdiction of the Court to try this suit, 
It may be that on the facts alleged and 
established by the defendant,:it will. be 
found that the plaintiffs’ allegations, as 
made in the plaint, are incorrect or false 
and that the- real relief, which the plaintiff 
is entitled to get (if any) i is. not within the 
jurisdiction of the Court, which is seized 
- of the case, to grant. in such circumstances, 
“the suit will be dismissed, on the ground 
that the Oourt is notin a ‘position to grant 
the relief. This initial position has not 
been contested: before us. In fact the 

"ule is so well-established that it. is 
impossible to controvert it. If any author- 
ity: were needed we might quote two:— 

‘In Tarapat Ojha v. Ram Ratan Kuar (2) 
‘a Full Bench of five Judges of this. Court 
held that the question of jurisdiction would, 
Bares depend: on the allegations made in 

(@) 15-A. 387; A. W: N.(1893)-164(F.B). 
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on these allegations, that it: had no jurisdic- 
tion to entertain the plaint or ‘petition, ity 
would return the.same for presentation to. 
the proper Court, if, on:thé. other hand, the 
allegations-madé in the -plaint or -petition - 
‘gave jurisdiction to the Court to hear it and: 
the defendant appeared to. controvert., ‘those’ 
facts, then the defence: would only.raise an, 
‘issue: for -the’ ‘Court to -determiné. At? 
.pages 390 andg391* of-the” report; their 
‘Lordships said:—‘‘In- cases to which -s, 93: 
‘or- 95 of Act -XIL of. 1881 . (old Tenancy 


ee applies, a denial by a defendant that: 


the relationship of landlord and ~ tenant: 
exists between the parties: ‘is immaterial, 
except.in.so far as it raises an issue for the 
"Revenue Court ,to:'determine.” 

: The case of Jogeshwar Kuer v. Tilakdhari 
Singh (3). was a suit which as framed was 


-cognizable by.thé Oivil Court, because it 


was one to eject a trespasser. On- a trial 
of the suit, it was found that the defend- 
‘ants were not trespassers, but. non occu- 
‘pancy tenants. The Civil Court according 
to the -provisions of the Chota Nagpur 
Tenancy Act (B. O. VI of 1908),. could not 
-grant a. decree for ejectment against the 
tenants, It was accordingly, held that the 
‘plaintifis’ suit should' be dismissed and 
that the plaint could not be: returned for 
presentation to the proper. Court because 
-the.suit, as.framed, was not. for. the - eject» 
ment of a tenant. j 
._ This. being the; ordinary state of. the law 
the. question is. whether there. is anything 
in-s,.99 of the Agra: Tenancy. Act :of 1926 
‘which reverses the well-established rule of 
law described above. , 
By s, 2300f the Agra Tenancy Age: ot 
1926, all suits (among others) which fall | 
within the purview of. s. 99 of the- Tenancy 
Act could be heard and determined only. 
by the Revenue Oourt; s.99, therefore, 
contains a description of suits. If a plaint- 
iff finds that- -his suit comes within the 
purview of s. 99, he is to go to the Revenué `. 
Court only. Section 99, on the face of it, 
-contains only & description of the suit 
and nothing else, The language employ- 
„ed, nowhere. lays down that, in certain 
circumstances, “8 suit, which is. clear- 
ly within the jurisdiction ‘ot one Court and 
“which has been righrly presented there, is 
to be removed from that Court and taken 
‘into another Court. 
Now let us proceed to examine the langu- 
‘377 Ind. Oas: ou A. 1. R. 1924 Pat. A 32 Path 
746; 5.P..L.T 4 ak f 
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age ofs.99, so far as it may be applied 
to this case. We have: to remem- 
ber that the plaintif says that she is a 
tenant of a certain holding-and that the 
defendants, without the least semblance of 
right, have dispossessed her. The defend- 
ants' case is that they, and not the plaintif, 
are the tenants of the land. Having regard 
to these facts we will omit that portion of 
s. 99 from our quotation which does not 
deal with tenants. Section ¥9, therefore, 
reads as follows:— 

“Any Tenant . . . ejected from... his 
holding. . . . (a) by his landholder or any 
person claiming as landholder to havea 
right to eject him, or (b) by any person 
claiming through such, landholder or 
person, whether as tenant or otherwise, 
may sue the person so ejecting him... ” 

In order to file his euit in the Revenue 
‘Court the person, who claims to be a 
tenant, has to find out whether, in his pro- 
posed suit, the proposed defendant fulfils 
or not the character of the defendant as 
described in s. 99, cl. (1) sub-cis. (a) and (b). 
If the proposed defendant be, under cl. (a), 
the tenants's landholder, or if the pro- 
posed defendant be any person claiming 
as landholder to have a right to eject the 
tenant, or, in cl. (b), be any person, claiming 
through such landholder or person, the 
plaintiff would be obliged to bring his 
suit in the Revenue Oourt. This will be 
the natural meaning of cl. (7) of 8. 99, hav- 
ing regard to the language employed. But 
we are asked to read the rule as if the 
words “claiming as" in cl. (a) means “plead- 
ing in the suit, in his written statement, to 
be.” In other words, where the word 
“claiming” has been used under cl. (a), we 
are expected to read itias meaning “pleading 
in his defence in the suit that he claims.” 
Similarly in cl. (b) it is expected of us to 
read the word “claiming” as meaning 
“pleadings, in the defence of: the suit, 
brought against him, that he is claiming.” 
In our opinion such interpretations cannot 
possibly be admissible. If such interpre- 
tations were allowed the position of the 
plaintiff would be entirely precarious. : He 
would not know what was the defence which 
the proposed defendant was likely to raise 
in Court. He (the plaintiff) might very 
well know, in his own mind, what was the 
position of the proposed defendant, when 
the plaintiff has to choose the forum. For 
instance, a tenant might have been dis- 
possessed by a person claiming to be his 
usufructuary mortgagee (who has paid his 
pnortgage-money) and not claiming through 
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the landholder. Why should the plaintif 
be compelled to allege falsely that the 
defendant is claiming through the land- 
holder, and go to the Revenue Uourt, where 
the defendant may deny the allegation? 
In such a case, if the plaintiff comes to a 
Civil Court with true allegations, is he to 
be sent to the Revenue Oourt merely 
because the defendant chooses now to 
plead that he is a tenant? 

The plaintiff chooses his forum and files 
his suit. If he establishes the correctness 
of his facts, he will get his relief from the 
forum choosen. If,as happened in the Patna 
case quoted above, he frames his suit in a 
manner not warranted by the facts, and 
goes for his relief to a Court which cannot 
grant him relief, on the true facts, he will 
have his suit dismissed. Then there will be 
no question of returning the plaint for pre- 
sentation to the proper Oourt, for the plaint, 
as framed, would not juetify the other kind 
of Court to grant him the relief. But we are 
told that although the plaintiff has choeen 
his forum rightly, the defendant, if he 
so wishes, may merely by saying something 
in his defence—something the correctness 
of which he need not take the trouble to 
establish,—oustjthe}jurisdiction ofjthe Oourt 
and compel the plaintiff to goto another 
Court. 

Where the plaintiff chooses his forum 
and the defendant denies the jurisdic- 
tion of the Court to hear the case two ques: 
tions arise, viz.: 4 

1. Whether, on the allegations made in 
the plaint, the suit istcognizable by the 
Court ? and ' 

2. Whether, on the truestate of facts, 
on facts alleged and established by the 
defendant, the suit should be tried by the 
Oourt ? 

Where itis found that, on the allegations. 
made in the plaint, the suit is cognizable 
by the Oourt, it will have to proceed to 
find whether the facts alleged in the plaint. 
are established or not. Ifit is found ona 
trial on the merits so far as this issue of 
jurisdiction goes thatthe facts alleged by 
the plaintiff are not true and the facts 


‘alleged by the defendant are true, and that 


the case is not cognizable by the Court, 
there will be two kindsof orders to be passed, 
If the jurisdiction is only one relating to 
territorial limits or pecuniary limits, the 
plaint will be ordered to be returned for 
presentation to the proper Court. If, on 
the other hand, it is found that, having 
regard to the nature of the suit, it is not 
cognizable by- the class. of the Oourt to: 


Bad. 
‘which’ the: Oetirh : ‘belongs; the plaintiff's 
suit will have to; be dismissedin its entirety: 
The-reason will be that -on-the wnamended 
plaint the: -Reyenue- Oourt- would-have no 
_ jurisdiction to hear: this suit. Of-course, if 
. the ‘Court allows the plaintiff, even ata 
late: stage-of: the. case, to amend his »plaint 
‘80,a8 to convert the suit into one, against- 
‘a; person, claiming. as a, landholder,: or 
through a landholder the. plaint. can be 
` returned for presentation. to. the Revenue 
Gourt. 

o It: has ‘been ‘ suggested that s,- 92. intro- 
duceg a change in. the law and in the pro- 
cedure, :and ib directs, that: the plaint 


shall be returned for : presentation: to .the- 


Revenue Court,if, onthe defence set up in 
the- suit itself,. it be,.found: that the suit 
‘would be cognizable by the Revenue Court. 
‘We have already examined the language 
pis. 99-and haye found that such could not 
be the import of the words used. . - 
Let us now consider the plaintiff's: allega- 
tions. - - The- plaintifi’s’ suit - 
defendants: are trespassers. “Her. husband 
died ' separate -10.+ years, ago. If her hus- 
band -was not separate: from. his -brothers 


- and nephews: the,.plaintiff's suit would be” 


dismissed by.the Civil Oourt,. recording to 
our view of. the: case. On the other hand, 
if the plaintiff succeeds in proving that her 
husband’ was a. separated“ member of .the 
family and- had. a separate holding and his 
widow, the. plaintiff, succeeded. him ten 
years ago and has been holding it-on for 
the last: ten--years.as the.-tenant.and the 
defendants. are really, trespassers, ‘the Oivil 
Court would. grant her a decree.‘ If the 
mere‘filing of the written-statement on be- 
half of the defence; to. the effect that the 


defendants: and.not the. plaintiff is-the.- 


tenant, will result in the plaint: being: 
ordered. to -be presented. to, the Revenue 
Oourt. What would: happen-is this. Sup-: 
pose: the-plaintiff.goes to the Revenue Oourt 
and, there, she establishes'that her husband 
died. ten -years:ago as a-separate ; member: of, 
the:family, that she. succeeded to the ten- 
ancy;thatshe was recognised as the tenant, 
bythe zemindars-and that she was.without: 
the least justification dispossessed: from: 
her, holding ` by the-defendants, who have: 


no. title to the property,- a: year and a half: 


before the institution ofthe suit. Will the 


Revenue Court be-im a; position to. decree. 


the suit ?. There.can: only: be: one.answer: 
and that .in the -negative:.: 
Court; grant-a- decree‘for ejectment it: will 


assume . jurisdictions which it does not: 


grdinarilly: «possess; viZ., ¿ One: to-eject: tress: 


AMANTY D ÊHANNG,” i 
Passers. ‘There may - be many reasons why. can 


“is. that ‘the. 


If the Revenue . 
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a plaintiffmay-prefer.to sue a trespasser | 
in a: Qivil suit rather than’ unnecessarily.. 


admit..that he. is claiming through the -` 


-landholder “and sue: in- a Revenue Court: 
For instancé, .he can- get-mesne profits for 
three years with interest through the Civil 


Court, whereas he can. only get. compensa» - p 


tion for-six months in a Revenue Court. 
Further; the question of limitation. may 
come in, in many cases, viz, where a-suit 
has been instituted more than six months 
after the accrual of-the cause of action.. The 
limitation for -a suit: instituted undér-e.99 
of the Agra Tenancy Act of 1926; is six ... 


“been. urged that the: plaintif in‘such @ case | 
would be entitled tothe application of 8.14 ..., 
ofthe Indian Limitation Act and, also of ` 


s..23lof the Act, which extends 8. 5-of the - ne 


Limitation Act -to suits., > Section 14 of the 


Limitation Act will be of no ue to the >. 
‘ come ~’ 


plaintiff. if ‘he happened . 
to Court more than six ee ate „the 
accrual of his-cause of action., If s. 231 
be applied, : the delay. may be condoned, 
but-then the plaintiff will have no: absolute 


s. 231: of ‘the. Agra: Tenancy: Act of 1926; 
Section .5, of - the Limitation Act lays 
‘down: ~ > 

“ An appeal or. appia (and bye 3; 281. 
of the ‘Tenancy Act, a‘suit) may be-admitted 
when. the ` appellant: (or the plaintif) 
satisfies the: Court that he-had sufficient 
cause for not, preferring: the appeal: (or. 
filing: his-suit)... 

It will be seen hae ‘the ‘plaintiff in any 
Civil Court, filin ghis suit within the ordinary 
twelve years’ period ‘of, limitation for ejéct: 
ing a trespasser, is under_no obligation- to | 
Satisfy: ‘the. Court: thate he. 
cient, cause. -for. mot, ‘filing: : -his 
suit earlier, , All- -that ‘he “need prove... is: 
that, he: came.. within -12 years of. 
accrual of-his cause: of actior. . Supposing’ 
that the plaintif, is unable:to give to the: 
Revenue:Court any satisfactory explanation, 
beyond -this, that -he:knew that he had to 


sue a trespasser and: he had. twelvé: years: ` ar 
Will that explanation: >` 


Within which’ to-sue. 
satisfy: the Court,in every case? If it does, 
what is. the good. of having. a rule. which . 
reguires the Court. to, be. satisfied’ abali? | 
The rule of law.‘as: enacted under.s; 231. of 
` the’ Agra. Tenancy “Act: of 1926'will be re; 
‘duced to; an absurdity. This would: be; 
thėrefore;a very. good ground for; isupposing. 
that :-the ‘interpretation. sought. to be put . 
.. on behalf: ofthe: defendants i is noe t: pund; 


months (see Sch. LV,-group B-el.:12.) Tt has a 


right to- the application in- his.favour of. a: 


chad. sufis °° 


-the, `, 
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There are a good’ many other considera- - 


tions why the interpretation sought to be 
puton s. $990n behalf of the defendants 
should not be accepted, Where it is in- 
. tended that.on a. defendant raising a 
: certain plea, a particular procedure has to 
be followed. The Tenancy Act has ex- 
pressly used the word “ to:plead.” - In 
‘8.273 it is provided that in any suit in- 
stituted in a Civil Court, relating to an 


`- agricultural holding, when the defendant 


“pleads” that he holds such land as the 
plaintiff's tenant, the Court is to frame an 
issue. and send the record to the proper 
Revenue Court for decision of that issue. 


- The Legislature, therefore,. being aware of | 


the significance of the word “to plead” 
would be expected to use the same word in 
s. 99, if it meant to convey the same mean- 
ing. There would have been no diffi- 
culty for the Legislature in saying, for ex- 
ample: 


“ Where in a suit by a tenant against 
any person, the defendant pleads that he 
is the plaintiff's landholder, or that he 
claims through the plaintiff's land-holder, 
an issue shall be framed snd referred to the 
Revenue Court, or the plaint itself shall be 


returned for presentation to the Revenue- 


Court.” The Legislature not having ex- 
pressed itself so clearly, it would not be 
right to accept the defendant’s interpre- 
‘tation of 8.93. Again, the proviso in s. 99 
itself goes to show that it contemplates a 
‘case where a tenant sues the actual land- 
“lord and not merely a trespasser who pro- 
fesses (but fails to prove) that he is the 
landlord. 


. Looked at from any point of view, thein- 
terpretation sought to be put by the defend- 
ant, is, in our opinion, inadmissible. We 
need not at all mention the worry and 

. trouble to which an honest plaintiff would 
be put, if we accept the principle. that al- 
though he, the plaintiff, has done his best 
‘to choose a forumin which ‘he has right 
to institute a suit on the allegations made 

--by him. Yet, ona mere statement by the 
‘defendant, of certain facts, without any 
‘inquiry whether the defendant's statement of 

„facts or theplaintiff's statement of facts is 
the eorrect one, the plaintiff is to be ordered 
to go to another Court, engage another set 
of Counsel and fight out his suit in the 
second Court. We do not deny that if the 
Legislature chose such far-reaching con- 

. sequences should happen, it could legislate 

. to that effect, but the question.is, “ Does the 


language of 8. 990f the Tenancy Act, 1926, 
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warrant the inferénce of such an inten- 
tion on the part of the L3gislature ?” 

Under the law as it stood before the Agra 
Tenancy Act of 1926 came into force, the 
Oivil Court admittedly had jurisdiction to 
entertain a suit against a trespasser, and 


“the jurisdiction of the Court was primarily 


determined by the allegations in the plaint 


_ and not by those in the written statement. 


We do not think that the Legislature could 
have intended to alter the law in both 
respects by the use-of language which is 
capable of two interpretations ; and even 


. if we were to allow that both interpretations 


are possible, we should have to hold that 
the one which leaves the law unchanged is 
to be preferred to the one which drastically 
alters it. It has been said that the object 
of the Legislature was to attract to the 
Revenue Oourt all suits in which any 
. question of tenancy rights is involved. 
We may accept this; but we may also insist 
that the question must be a real one, and not 
merely a litigious allegation. If thereisa 
-real question, the plaintiff will be aware of 
it; and he will either set it out in his plaint 
and have it tried by the Revenue Oourt, or 
he will conceal it, and find that his suit- ig 
-dismissed by the Uivil Court. 


Weare of opinion that the jurisdiction o 
the Court is to be initially determined by 
the allegations made in the plaint and the 
allegations madein the written statement 
cannot oust that jurisdition unless and 
until the allegations of fact have been 
gone into, tried judicially and found to be 
true, and the plaintiff's allegations have 
been found to be false. We would -direct 
.the Mansif in this particular’ case to pro- 
ceed with the suit. - ee fe 


: Boys, J.—This case has been referred 
to a Bench of five Judges to- consider ‘the 
effect of s. 99 of the new Agra Tenancy 
Act, IIL of1926, Plaintiff sued in the Civil 
Court alleging that her deceased husband 
had separated from the remainder of the 


-family.25-years-prior to the suit, that she 
-had been for the- past ten years since hia 


.death in possession and occupation -of -car- 
-tain agricultural tenancies, and that the 
defendant had ousted her. She asked -for 
possession, mesne profitsand an injunction, 
The defendants in their written statement . 
-alleged that the family was joint, -denied 
-that-that the plaintiff-had ever been in pos- 
session -and- alleged -their own possession 
and -cultivation of the plots in suit. Though 
-the actual pleadings may-have been, as ig 
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gadi loosely worded it.is common ground 


| that the correct interpretation is that the 


plaintiff was claiming as a tenant-in-pos- 
session who had been ejected by the tres- 
‘passer-defendants, while the defendants 


‘yeplied that it was they and not the plaint- ` 


iff who were the tenants, and that they had 


always been in possession. 


The learned Munsif was in doubt whether 


in face of this plea of the defendants and 


s. 99 a Civil Court had jurisdiction to enter- 


tain the suit, and he accordingly referred to. 


this Court under s. 267 of the Agra Ten- 
ancy Act, III of 1926, the question whether 
upon seeing the plea of the defendants his 
proper : course was to return the plaint 


forthwith or whether he should. proceed to : 
decide an issue as to the fact of defendant’s 


tenancy. 


The case came before the present Acting 
Chief J ustice and Mr. Justice Pullan ‘and 
as they “ entertained some doubts” as to 
the correctness of a previous decision ‘of 
this Court |Nandan Mallah, v. Muhammad 
Ali (1)], the matter was referred to the pre- 
‘In the case quoted it was 
held by ‘Mr, Justice Bennett and ‘myself 


‘that in sucha case it was the Revenue: 


Courts that alone had jurisdiction. 


Admittedly the ordinary rule is‘that the 
jurisdiction of the Oourt to entertain. 
a suit will primarily be determined on 
the basis of the plaint. The question here 


‘is what is the effect of the first clause of 


s. 99; and more particularly of the para. (b). 
The Munsif has framed the following 


‘two questions for expression ofan opinion 


by this Court: 
“(1) Where a plaintiff alleging himself 


to be a tenant suds a defenaant treating 


him ‘as ‘a trespasser, for . posses- 
sion and compentation regarding a holding 


‘or part thereof, and the defendant pleads 


tenancy, then having regard to es. 99 and 


“230 of Act 111 of 1926, is the suit ‘maintain- 


able in the Oivil Court ? ” 
“ (2) Where a tenant on being dispossess- 


‘ed from his holding or part thereof, sues 8 


person for compensation and possession, 
and also asks for an’ injunction to restrain 


‘the defendant from doing any act prejudi- 


cial to the plaintif'’s interest, what is the 


‘effect upon the jurisdiction by j joining the 


relief of injunction with that ` of possession 

and compensation ; is the suit cognizable 

` by the Civil or the Revenue Court ?” 
I proceed to discuss the first question. - 
pou then, whatis the meaning. of the 
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ward “ claiming " inthe phrase ‘ ‘ claiming 
‘through such land-holder or ‘person $ ?” 

Does the word “ claiming ” mean ' “ assert- 
ing a right ” or does it mean ` “ asserting a. 
Tight wbich must be taken to exist, either 
because it has already been proved prior to: 
the suit or because it is admitted or because 
it has been the subject of inquiry, t. e, of 


an issue in the ‘suit itself, and found to 


‘exist ?” 

If it means merely “ asserting a right ” 
which may or may not exist, then’ the sec- 
tion creates an ‘exception ‘to the general 


. principle (that the allegations to be found 


in the plaint constitute the primary test of 

jurisdiction and allegations ‘by the defend- ` 
‘ant will not be sufficient until ‘established 
to oust jurisdiction) and as soon as the 


` Civil Court finds the‘assertion of the right 


to be made, even ‘though such assertion is 
by the defendant, it mustreturn the plaint 
for presentation to the Kevenue Court, 

-If it means the “asserting of ‘a right 
which -must be taken to exist” then, if the 
right has not been established prior to the 
suit or is not admitted, the Civil, -Gourt 


' must try the preliminary issue as to its exist-. 


ence and, if it finds to exist, then and then 
only return the plaint for presentation to 
the ‘Revenue Oourt or dismiss the suit, 
which of these two latter steps would be the 
correct one beinga question we-are not 
-called upon in this reference to determine, 
We have only to consider whether it ‘should 
forthwith refuse to proceed immediately.on — 
the assertion being made by the defendant 
or whether it must, be satisfied that'the ‘as- 
sestion is truly founded. 
` I can find no adequate reason for giving 
to the word “claiming ” when -applied to . 
persons, any other than its ordinary’ mean- 
ing, the assertion of ‘a right without any’ | 
implication as to whether the right is well- 
‘founded or leaseless. There ` are no doubt 
cases in which the word “ claims ” is “used 
“as meaning “has a right to, "such as “ your 


“gon claims,” t. e., hasa claim:on or a right to 


your atténtion, but there can ke no doubt 
that where a man says ‘I claim that prop- 
„erty ” he ordinarily means “ “I assert my. 
“right to that property.” 
_ It is suggested that the aeui anes of the 
view that mere assertion bythe defendant 


of a right will exclude the jurisdiction’ of- : a 


“the Civil Court is ‘to graft an exception’ on 


tothe ordinary rule that the question of . - ; 


jurisdiction must primarily be determined’ 
by. the allegations in ‘the plaint without 
“reference to the defendants’ pleas, Granted 
‘that this is rao; I am of opinion ‘that ee is 
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nothing deterrent in this consideration. One 


object of the alterations made in thissection 
from the form it took in- the Act of 1901 
was to include within its scope ejection by 
& tenant and this has been expressly done. 
If that had been the sole object of amend- 
ment, it would have sufficed to say “by (a) 
his landholder; (b) by#any person holding 
through such landholder whether as tenant 
or otherwise.” But one general purpose 
of the new Act was, amongst 
others, to endeavour to settle vexed ques- 
tions of jurisdiction. How was this to be 
effected ? 

It necessarily happens that among all 
the variant features in different cases a par- 
ticular fact can be selected in one case 
which is more suitable for trialin a Oivil 
Court, a particular fact in another . case or 
even in the same case more suitable ‘for 
trialina Revenue Court. Upon the basis 
of such isolated facts no guiding principle 
could be founded. | 

A dividing line, however, might well be 
drawn by bringing within the jurisdiction 
of the Revenue Court all questions where 
any contention as to tenancy rights was 
involved whether or no any particular other 


issue might, separately regarded, be more: 
determination by a Oivil: 


suitable for 
Oourt. 
Already a case where the plaint disclosed 
that tenant rights were in dispute was, by. 
virtue of the first part of the amendment, 
within the jurisdiction of the Revenue 
Courts. Thereis nothing strange in the 
Legistature having, in accordance with its 
general purpose, held that it was just as 


desirable to contine to the Revenue Courts . 


cases wherea dispute as to tenant rights 
was disclosed by the defendant, and to have 
realised that here,in disclosure by either 
party of a dispute as to tenant rights, was 
& feature on which could be based a general 
principle. This principle was then em- 
bodied by the further amending of the sec- 
tion to include all cases where the allegation 
of dispute as to tenant rights was made by 
the defendant as well as when made by the 
plaintiff. This then is my view of the pur- 
port of the words in question and the pur- 
.pose with which they were- deliberately 
inserted. : 
It is suggestad that the word “ pleads” 
. is used in s. 273, and that if the Legislature 
meant by “claiming” only “ asserting a 
. right;” it could have used instead of the 
word “claiming” the phrase “ pleading 
, that he is entitled.” Such.a phrase mani- 
festly multiplies words unnecessarily. “But 
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I do not think that in any cêsêé much weight 
should be allowed to this suggestion in. 
view of the fact that the new Act is an Act 
: amending the old, and it is obvious that in 
amending a particular section it is not pos- 
sible, whatever may be desirable theoreti- 
cally, for the draftsman to have always in 
mind the exact word that has been used 
elsewhere in the Act to express the same 
idea. 

But there is yet a further consideration 
which destroys the force of this suggestion. 
To have used the phrase “ pleading that he 

_is entitled " would not havecovered a case 
where the plaint itself disclosed, before the 
defendant was even called upon to file a 
written statement, 4, e., to plead that the 
defendant had at the time of the ejectment 
“claimed ” to be a tenant though the plaint- 
iff had alleged him tobe a trespasser, and 
yet it would be consistent with the general 
purpose of the Act already rioted to include 
such acase. There is affirmative ground, 
therefore, for deliberately using the word 
“claiming.” 

Next it has been suggested that it would 
be strange to hold that a defendantby mere- 
ly asserting aright could by force of that 
assertion only, without any enquiry into it 
and proof of its correctness oust the juris- 
diction of the Oivil Court. For two reasons 
again I think there is no force in this ' sug- 
gestion. Admittedly the ordinary rule is 
that the question of jurisdiction is primari- 
ly determined bythe pleas in the plaint. 
But this is a rule of convenience. and thereis 
no radical reason why the plaintiff's plea 
should be treated as any- more effective’ 
than the defendant's plea, ; . 

In the present case there is a definite 
object to be attained, as I have already 
shown in this judgment, by giving equal 
effect to the defendant's plea. But further 
is this suggestion weakened by‘a reference 
to the. very section to which reference hag 
already been made, s. 273. The simple plea 
of the defendant that he is tenant of the 
plaintiff is thereby made sufficient to oust 
the jurisdiction of the Civil Oourt to try 
the -particular issue of tenancy. There is 
nothing strange, therefore, in allowing in 
an appropriate case the plea of the defend- 
antto oust the jurisdiction of the Oourt 

altogether. 4 , | 

I come now to the point, whieh was argued 
with great vehemence, and to which it was 
claimed throughout the hearing that great 
force must be allowed, This concerns a 
question of limitation. It was suggested 
that a plaintifi, who believed @ defendant 


vr ode 


` 
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to bé a trespasser, was entitled to twelve 


‘years within which to bring his suit; that 
“it would be possible, if that suit: were 


brought after the lapse of six months, for a 
defendant who had not the least justification 


. for . setting, up a. question of tenancy 


to raise the pleas referred to in s. $9; that 
the Oourt would thereby be compelled to 
sênd the plaintiff to the Revenue Oourt; 
and that he would there be met by a plea 
of limitation which the Court would have 
to accept without any enquiry into the 
truth or falsity of the defendant's plea. 

. This, if it is .a correct view of the con- 
Bequences that would follow, is indeed à 
grave consideration and while it would 


“mot justify. a wrong interpretation of the 


law as it stands, it would call for the instant 


‘attention of the Legislature. 


When atthe commencement of the hear- 
ing I suggested the possibility of the 


‘plaintiff taking advantage of s. 14 of the 
Limitation Act it wag replied that s. 14 of 


the Limitation Act did not apply to pro- 
ceedingsina Revenue Court, and the argu- 


‘ment proceeded to a close on this assump- 


tion. . At. the close of the argument, how- 
ever, I invited . support for the suggestion 


that s. 14 was inapplicableto Revenue Courts 
and asked to be.referred to any casein which’ 


the subject had been considered. The 


most that could be said was a reference to 
.6, 168, Act II of 1:01, It is manifest that that 
_did not prohibit the application of s. 14. 


This: led to a reference to s. 231 of the 


‘present Act III of 1926. The only suggest- 


ed justification, it is not really a justifica- 
tion, for reading that section as excluding s. 


‘14-is the fact that it expressly refers tos, 5 
. of the Limitation Act, andthe suggestion 
‘apparently is that because there is specific 


application of 8. 5, therefore, it must be 
assumed that s. 14 does not apply.. But 


“this is to omit. to note that s. 231 does not 
. merely apply s. 5 of the Limitation Act but 
specifically extends. the scope of it 


Sec- 
tion 5 the Limitation Act only applies to 


‘appeals and certain applications. Itdoes not 


' apply to suits. Section -35 expressly extends 


the scope of s 5of the Limitation Act to all 


_ suits and, other proceedings under the Ten- 


ancy Act. There is, therefore, special rea- 
son for the mention of s. 5, and no reference 


‘from the special mention. of that section 


ean ever be suggested that such special 


` mention would imply the, non-applicability 
-of other sections, The preamble to the Li- 


mitation, Act may also be considered. I 


- .am-of. opinion, therefore, and nothing is i 


shown to the contrary, that’ the operative 
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‘sections of the Limitation Act apply to all 
. suits whether.in the Civil or the Revenue 
Courts, while, of course, the schedules only 
refer to the particular meitters' there dealt 
` with, and for the limitation affecting par- 
- ticular matters with which the Tenancy Act 
is concerned, we must look to the ‘Tenancy 
Act for the period of limitation. -` ; 
I am, therefore, of opinion that there 1s 
no reason for not giving to the word “‘claim- 
ing” its ordinary meaning, and I would, 
therefore, answer the question propounded 
by the learned Munsif in tne affirmative 
directing him that his proper course is to 
return the plaint with.a direction to the 
plaintiff to file it, if he so wishes, in the 
` appropriate Revenue Court with such pray- 
er for amendment or with a copy of the 
order of the Munsif and an application un- 
der s. 14 of the Limitation Act as he may 
see fit. - i ah 
King, J.—This wasa suit for possession 
of an agricultural holding. . The plaintiff 
alleged that she was the sole tenant of the 
holding and the defendants, who were 
mere, trespassers, had forcibly dispossessed 
‘her. She sued in ‘the Civil Oourt for 
possession, compensation and an injunc- 
tion. i 


The defendants pleaded that they. were 


“in rightful, possession of the holding as 


tenants and that the Oivil Court had no 
jurisdiction to try .the suit. ‘The first 
. question for our determination is’ whether 
the jurisdiction of the Oivil Court is barred 
by s.. $9 read ‘with s. 230 of the Agra 
` Tenancy Act, 1926. . i h an 
The question turns upon the interpreta- 
tion of s. 99 (1) which runs as follows 
(omitting words unnecessary for the pur- 
-pose of this case:). : ee ANE 
. “Any tenant ejected from. his holding, 
otherwise than in accordance with tke pro- 
visions of this Act by (a) his landholder 
or any person claiming. as landholder to 
have a right to eject him, or (b) any person 
claiming through such landholder or 
‘person, whether as tenant or otherwise, 
may sue the person so ejecting him etc. 
The main controversy centres round the 
meaning which should be given to the 
word “claiming” in the expression “claim- 
ing through such landholder etc.” in s. 99 
(1) (b). Now the word “claiming” is not 
. & technical expression when it occurs In & 
. United Provinces Act and must, therefore,” 
be given its popular, or-plain and ‘ordinary 
meaning. Theordinary meaning of “claim: 
ing” in this context would_be “asserting, a 


title.” ‘It does not carry with it any ima 
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A claim may be true or false. It is hardly 
necessgry to appeal to a dictionary on this 
point. I take it then thatthe word “claim- 
ing” in the expression under consideration 
has its ordinary or popular meaning of 
“asserting a title,” whether the assertion. 
. be true or falee, i i 


The next question is whether'a defend- - 


ant who raises a plea of tenancy in his, 
written statement is a “person claiming 
through such. landholder or person......... 
as tenant” within the meaning of s. 99 (1) 
(b). In my opinion the answer is clearly. 


in the affirmative. The word “claiming” - 


is wide enough to cover a claim made in 
a written statement. Indeed it would 


ordinarily: be the written statement to- 


which we should look for a statement of 
the defendant’s claim. 

In the referring order the learned Judges 
did not suggest that the word “claiming” 
had any unusual meaning, but ‘suggested 
that the claim to tenancy should have been 
put forward at the time of ejectment, and 
if the defendant did not put forward his 
claim at that time then he could not be 


allowed to oust the jurisdiction of the.” 
Oivil Court by a claim made in’ his. 


pleadings, I am unable to accept this 
view. Inthe first place I see no justifica- 


tion for cutting down the meaning of the . 


word “claiming” to “claiming at the time 
of ejectment.” In the second place parties 
do not usually make any clear statement 
of the grounds of their respective claims 
‘(so far as my experience goes) at the time 
of wrongful ejectment. Let. us take a 
typical case. The defendant, goes and 
starts cutting the crops or ploughing the 
land, as the.case may be. The plaintiff 
hears of it and rushes to the spot, pro- 
bably armed with a lathi. A vulgar 
brawl ensues, the conversation on. each 
side consisting mainly of abuse and 
threats. The gist of ‘the - defendant's 
remarks could probably be summed up as 
follows :—“This field is mine, you clear 
out.” 1 do not believe the Legislature 
requires the Court to ascertain exactly. 
what the defendant said in such circum- 
stances and whether his statements amount- 
“ed to “claiming through such. Jandholder 
or person as tenant.” Itwould be hardly 
possible to get satisfactory evidence of 
the defendant's statements on such an 
occasion when the parties are quarrelling, 
if not fighting. In my opinion, therefore, 
a defendant who sets up a claim to tenant’s 
‘rights in his written statement: is.a-person 
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plication that the assertion must be true. “claiming through such landholder......ad 


-a8 


so 


$ ` 


tenant” within tùe-meaning of s. 99 (1) (6). 

It has been suggested that the word 
“claiming” in cle. (a) and (b) of s. .99 (1) 
cannot possibly mean’ “pleading in the 
defence of the suit brought against him. 
that heis claiming.” This view apparently 
implies that ‘‘claiming’ does not eyen 
include “asserting a title in the form of 
a plea.” Ihave already given reasons for 
holding that the latter meaning 18 included 
in the word. “claiming” although that, 
would also include asserting a title on. 
previous occasions, if such assertion 18 
admitted or canbe proved. But if this 
interpretation of the word “claiming”. is 
wrong, the question arises what is the 
correct: interpretation ? No alternative has 
been clearly put forward. ` 

It is contended that the defendant’s plea 
of tenancy rights cannot oust the jurisdic- 


tion ofthe Civil Court unless the defend- 


ant’s allegations: of fact~have been triéd. 
judicially and foyndto be true, and the. 
plaintiff's allegations have been. found to. 
be false: In other words, the. defendant 
is not to be considered to be “claiming” 
tenancy rights unless his- allegations are ~ 
found to be true. This implies that the 
word “claiming” in s. 99 (1) (b) should be 
interpreted as meaning not “asserting @ 
title” but “having.a title.” In my opinion 


this ‘is putting a very strained interpreta- 


|] 


tion on the word. It is not in accordance 
with its plain, and ordinary meaning. 


‘Moreover, we have to consider the meaning 
‘of the same word ins. ¥9 (1) (a) “claim-. 


ing as landholder.” In my opinion it is 
quite impossible to construe this expres- 
sion as equivalant to “having a title as. - 
landholder” because. a person “claiming 
Jandholder” is expressly contrasted 
with “his landholder.” I think “claim-. 
ing” in cl. (a) can only mean “asserting 


‘a title” as landholder and when we find 


the same word’ “claiming” used in the 
very next clause of the same sub-section 
it would be contrary to all rules of statutory 
interpretation if we did not give the 
same meaning to the same word in each 
case, 


Moreover, & distinction ig sought to be 


‘made between an assertion of title men- 
tioned in the plaint and an assertion of 
“title mentioned in the written statement. 


It is conceded that if the plaint discloses 


‘the fact that the defendant asserts tenancy 


rights then“he is “claiming through such 
landholder as tenant” within the meaning 


- o£. 8,-99 (1) (0) whether his assertion. be 
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true or false and’ the jurisdiction of the 
‘Civil Oourt is ousted. If; on the other 
hand, the assertion of the defendant's 
‘title is found only in. the written state- 
_ ment, then itis contended that he cannot 
be held to be “claiming through such 


landholder as tenant” unless and until. 


the assertion is proved to be true. I find 
no justification for giving such different 
interpretations to the word “claiming” 
‘with reference to assertions of title men- 
-tioned in- the plaint and in the written 
statement respectively. 

‘I must now consider certain’ arguments 
advanced in support of the view that the 
defendant's plea of tenancy rights will not 
oust the jurisdiction of the Civil Court. It is 
urged that the general rule of law is that the 
‘question of jurisdiction depends initially 
on the allegations made in the plaint. I 
grant this. The Oivil Court had jurisdic- 
tion to take cognizance of the 
framed because it did not disclose the ex- 
istence of any claim to tenancy rightson the 
part of the defendant. . 

Then it is said that if the defendant can 
-oust the jurisdiction of the Civil Court by 
a mere claim of tenancy, in the form of a 
plea in his written statement, then the 

plaintiff's position would be pricarious and 
he might be forced to change his forum 
simply by the defendant’s false or frivolous 
plea. This objection is perfectly sound, 
but I donot think it isso weighty as to 
justify usin holding that the Legislature 
could not have contemplated a procedure 
involving such consequences. Take an ex- 


treme case. A tenant, P. is wrongfully dis- - 


possessed by a rank trespasser D, P, takes 
pains to ascertain that D has no right 

and does not even profess to have any right 
as a tenant.. P, accordingly files his suit in 
the Civil Court treating Dasa trespasser. 
D in his written statement raises a false and 
frivolous claim. to tenancy. This ousts the 
jurisdiction of the Oivil-Court which there- 
upon permits P to amend his plaint by 
adding a paragraph to the effect that as D 
claims tenancy rights (although quite false- 


ly) the suit is triable by the Revenue Court - 


and returns the plaint to P for presentation 
to the ‘Revenue Court. This is, no doubt 
troublesome and annoying but after all 
causes little harm. The Revenue Court 
ran ne e to anno of D's -false and 
rivolous claim at least as expediti 
the Gis L Gousk conid dos an 

Granting that the law, as I interpret it 
involves; some disadvantages, let us see 
“whether the contrary view. does.not involve 
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even greater . disadvantages, According 
to that view the plaintif is given an un-- 
fetered discretion not merely to elose his 


forum initially but to have his suit tried 


on its merits in whichever forum he wishes. 
The plaintiff is expected to consider the 
strength of the claim to: fenaney rights 
which may be set up by his rival, the de- 
fendant. Ifthe plaintiff. considers his‘ ri- 
val’s claim to be merely a litigious allega- | 
tion then he will say nothing about it in 
his plaint and will have the suit tried 
by the Civil Court on the allegation that 
the defendant is a mere trespasser. If, 


‘on the other hand, the plaintiff thinks that 


his -rival has a good claim then he may 
mention it in his plaint, if he thinks fit, and 


. thus have his suit tried by the Revenue 


Court. Clearly then the plaintiff is to have 


‘absolute discretion whether he will have 


the suit tried by the Civil Oourt or by the 
Revenue Court. Hecan compel the Civil 
Court to try the issue of tenancy by merely 
omitting to state in the plaint that the de- 
fendant has a claim to tenancy rights. He 
is in no way bound to make such a state- 
meni in his plaint, nor is he bound to deny 
that the defendant claims tenancy 
rights so he has a free hand to have his suit 
tried in whichever forum he wishes. More- 
ever, the plaintiff stands to loose nothing 
by selecting the Civil Court. if the plaint- 
iff fails to prove his allegations then ` the 


“suit will be dismissed whether it is tried 


by the Civil or by the Revenue Court, so 
the plaintiff is likely toselect the Civil - 
Court. < i 

If it is considered objectionable ‘to let 


the defendant oust the jurisdiction of the 


Oivil Oourt by a mere plea of tenancy 
rights, then I think it is at least equally 
objectionable to give the plaintiff absolute 
discretion in the choice of the forum, even 
in a case when he knows well not merely 
that the defendant has a claim to tenancy . 
rights but that hè has a perfectly bona fide 
and strong claim, It also seems to me ob- 
jectionable to give the plaintiff the option 
of a period of limitation for his suit extend- 
ing to 12 years when the intention the of the - 
Legislature is that suits between rival 
tenants for wrongful ejectment should be 
brought within six months from the date of 
wrongful dispossession. 

Another and more serious consequence 
of accepting that view is that the apparent 
intention of the Legislature, to reserve ques- 
tions of tenancy rights for the decisions of 
the Revenue Oouris, will be defeated, I 
think it is clear that the Legislature did. in-: 
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tend that question of tenancy rights should 
be determined exclusively by the Revenue 
Courts. Section 79 of the Agra Tenancy 
Act, 1901, gave the Revenue Courts exclu- 
sive jurisdiction in suits for wrongful 
ejectment by a tenant agairst his land- 
holder only. Suits between rival tenants 
e. g., suits liks the present one in which 
each party claims mutually exclusive rights 
of tenancy were, therefore, triable by the 
Civil Courts which had to determine which 
party was entitled to possessim as tenant. 
Evidently the Legislature corsidered this 
position unsatisfactory, and by the enact- 
ment of the present s. 99 the classes of suits 
for wrongful ejectment triable exclusively 
by the Revenue Oourts, have been greatly 
expanded, Section 99 (1) (b) was intended 
in my opinion to bring within the ex- 
clusive jurisdiction of the Revanue Courts 
suits between rival tenants, including suits 
(such as the present one) where each party 
claims mutually exclusive tenancy rights 
when the main issue for decision is whether 
the plaintiff or the defendant is entitled to 
possession as tenant then it is an issue for 
the Revenue Court to decide. Iunderstand 
this to be the principle underlying s. 95 (1) 
(b). This view finds strong cupport from 
the provisions of s. 273 of the new Tenancy 
Act. That section shows that even if a suit 
relating toan agricultural holdiagis in other 
respects triable by a Civil Oourt, neverthe- 
less, if an issue of tenancy ie raised, the 
Civil Court has to submit the record to the 
Revenue Court for deciding that- issue. 
This provision is only intelligizle upon the 
hypothesis that the policy of tha Legislature 
was to resrve the decision of an issue of 
tenancy to the Revenue Oourt. It would 
be very anomalous if the Civil Court is pro- 
hibited from tryingan issueof tenancy under 
8.273 but is permitted to try and decide 
an issue of tenancy in a suit batween rival 
tenants, 

It has heen suggested that ii s. 99 is sus- 
ceptible of two interpretations then we 
should prefer the interpratation which 
leaves the law unchanged to tae one which 
drastically alters it. I do nos think that 
there can be any presumption in respect of 
8. 99 that the Legislature intecded to leave 
the law unchanged. On the contrary we 
find that the Legislature has deliberately 
made drastic amendment in the section 
and it is safe to assume that tae intention 
was to change the law drastically. It would 
be most astonishing if the rasult of the 
amendments is to leave,the law unchanged 
so that suits between rival teaant are stil] 
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to be tried by the Oivil Courts, .if the 
plaintiffs so desires. If the plaintiffs fail to . 
institute his suit within six months from 
the date of wrongful dispossession he will 
obviously prefer to have his suit tried by 
the Oivil Oourt. 

It is also’ urged that it would be very 
anomalous if the defendant were empower- - 
ed to oust the jurisdiction of the Civil 
Court by a mere plea into the truth of 
which the Civil Court could not enquire. 
Ordinarily no doubt when the defendant 
‘raises a plea of want of jurisdiction he 
does so by making allegations of fact which 
have to be proved. It would certainly be 
an exception to the ordinary procedure if 
the defendant could oust the jurisdiction 
of the Oourt by merely making a claim 
without proving the facts upon which it 
is based, Iam, however, enable to inter- 
pret the language of the section except in 
the sense already explained above and I 
must conclude that the Legislature -deliber- 
ately intended to introduce an exceptional 
procedure. The dominating principle seems 
to have been to reserve questions of tenancy 
rights for the exclusive jurisdiction of the 
Revenue Courts. As soon as the Oivil 
Court finds that an issue of tenancy has 
been raised then it should not decide that 
issue, or make any enquiry into its. merits, 
but simply return the plaint (after permitt- 
ing necessary amendment) to the Revenue 
Court for deciding the issue of tenancy. 
There are other indications in the Act that 
the Legislature really did intend questions 
of jurisdiction to be determined simply 
by the defendant's plea. Section 273 clearly 
shows that a mere plea of tenancy made 
by the defendant in his written statement 
is enough to oust the jurisdiction of the 
Civil Court to decide the issue raised by 
that plea. In the converse case, to which 
8.271 is applicable, we find that a mere 
plea of proprietary right made by.a defend- 
ant compels the Revenue Court to frame 
an issue on the question of proprietary 
right and to submit the record to the Oivil 
Court for the decision of that issue. When 
an issue of tenancy rights is raised in a 
suit for wrongful ejectment by a tenant 
against a rival tenant then the issue is so 
vital that the Oivil Court does not merely 
frame the issue for the decision of the 
Revenue Oourt, but has no jurisdiction to 
proceed further with thesuit. That is the 
explanation of the provisions of s. 99 (1) (b) 
as I understand them. 

But, itis argued, the language of s. 273; 
and s, 99 (1) (b) is different, In 8, 373° we 
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find. expréés provision for an issue of 
tenancy raised by the defendant’s plea.. In 
8, 92(1) (b) instead of the word “plea” we 


find the word “claiming” and the very fact- l 


that the word “plea” iş not used shows that ' 


- the-claim did not include an assertion of 
title set forth in the plea. I do not find 
. much force in this argument, The word. 
' “claiming” seems to me wide enough to 
include setting upa claim in the form of 
a plea ina written statement. I have al- 
` ready tried to show that-it would seldom 
be possible to ascertain the exact nature of 
defendant's claim, if any, until he formulat- 


es it in his written statement, “Olaiming” - 


is, however, wider than claiming in the 
form ofa plea. If the plaintiff admitted in 
his plaint that the defendant claimed ` 
tenancy rights there would be no need for 


to plead, since the. Oivil.Court’s jurisdiction 
would admittedly be ousted on the allega- 
tions'in the plaint alone. So there is a 
reason, a8 observed by Boys, J., for using 
the word “claiming” in preferenee to “plead- 
ing a title” or words to that effect. 

The next, argument advanced in support 
of thecontrary view is as follows: It is: 
said that if the defendant's claim to tenancy, 
made in his written statement, results in 
the suit’being tried by the Revenue Court, : 
and if it ‘is there established that the de-` 

: fendant . is a mere trespasser and has no 
tenancy rights, then the Revenue ` Court 
would not-be competent: to decree the suit- 
because & Revenue Court cannot eject a tres- ` 
passer. -. ; Ta Y 

. This argument seems to involve a logical 
fallacy. Ifthe Revenue Court tries the suit 
then it will doso on the hypothesis which 
I believe to be correct, that it has exclusive 
jurisdiction to try a suit for wrongiul. 
` ejectment where the defendant rightly or: 
wrongly” claims tenancy righis.° If the. 
Court finds the defendant's claim to be false’ 


I ‘see no reason why the Oourt should not. 


-decreethe suit. Ifthe Court. has jurisdic- 
tion to try the suit it has jurisdiction to’ 
pass. the decree, Hx-hypothesi it is the. 
defendant's claim to tenancy rights which 
gives exclusive jurisdiction to the Revenue 
‘Court, whether the claim be ‘true or false. 
Moreover, the acceptance of this argument. 
involves the surprising result that the. 
plaintiff, in a suit like the present one 
cannot possibly be successful in the Revenue 
Court. Ifthe plaintiff proves his case up 
to. the hilt then his suit will be dismissed: 
on the ground that the defendant is a tres- ` 


passer who cannot be ejected by the.-Reve-. . 
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nue Court. :If, on the other hand, the defend- -> | l 
“ant establishes his claim'to possession as a 


tenant-then.the suit will be dismissed upon. - 
the merits. There is no alternative when . 


each party claims mutually exclusive ten= . ., 7 ` 


ancy rights. The plaintiff, therefore, is 
bound to lose, whatever the finding may - 
I find it impossible to believe that the | 
Legislature intended to put tue plaintiff. ` 
in such 'a hopeléss-pdsition. It. is also 
-that it is wrong. to 
assert, as a general proposition, that the 
Revenue Oourt has no jurisdiction to eject -- 
trespassers, Section 44 expressly empowers - 
the Revenue Court to eject a trespasser. on. 
the suit of thé: landholder. 
fore, nothing strange or anomalous’ in the | 
view that the Revenue Court, in trying 


cy, L -a suit under s. 99 (1) (b), can eject a de-.- 
the Civil tourt to .require-the defendant _ 


fendant who claims tenancy rights but is: . 
proved to bea trespasser. . Bee age: 
A further argument is advanced.on.the. 


subject of limitation. The learned Munsif.- : 
who made the reference was much i: fitene. - 


‘ced by the supposed hardship caused «o. 


‘the plaintiff if he returned the plaint for 


presentation to the Revenue Court. He 
thought that s.14o0f the Limitation Act. 
(which lays down that the time taken by. 


the plaintiffin bona fide prosecution of the.. `. 


suit before another Court shall be excluded. 
from the period of. limitation) does not 


“apply to the procedure of Revenue Courts 


and; therefore, the plaintiff's. suit would 
be time barred in the Revenue Oourtand . 
she would be left without any remedy. ` 
Prima faice he is mistaken in supposing’ 
that s. i4 would not apply to suits under. 
the ‘Tenancy Act. Unders : 9 (2)/a) of the- 
Limitation: Act, s. 14 of. that Act would - 
apply to suits under the Tenancy Act 
if not expressly excluded. Thereis no ex- 
pressexclusion. Boys, J. has clearly shown 
that s. 231 of the Tenancy Act cannot pos- 
sibly be taken as excluding s. 14 ofthe. , 
Limitation Act, even by implication. The 


-present suit was instituted within six 


months of the accrual of the cause of 


action, so the -plaintif would not., be. - 


faced with any -difficulty. due to. limita- 
tion if her plaint were returned (sfter 


-amendment) for presentation to the Revenue 


Court. Theargument from. hardship due 


to limitation breaks down, therefore, com- `` 


pletely. 

A further argument is based on the pro- 
viso to s. 39 (1). It issaid that the proviso ` 
shows that the section contemplates a case. 


where a tenant sues the actual landlord and: °- ’ 


not: merely .a trespasser who professes, but, 


Thereis, there- - . - 
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fails to prove, that -he is the. enang : TL... —Penal Codé (Act: XLV of 1860), s. 216-A—Inference 


must frankly confess that- I am unable. to oF, knowledge of decused from cirewmstancen. 


The present accused was put on trial in. a prior 


appreciate the- force: of this argument., case of dacoity on a charge of abetment. He was 
“Undoubtedly the section does“ contemplate acquitted of abetment and the Judge,tlough he was of 
& suit against the actual landholder, but it Opinion that.the accused was guilty of an offence under 
also: undoubtedly contemplates -a suit- 


“him of that offence in that trial. The accused was 
against a person claiming. as landholder. 


subsequently-put on trial under s 216- A: i 


“ ĮI see- nothing in:the proviso: to ‘show | ‘that’ ` Held, that-the subsequent trial was not barred under ` - 


this: claim must be true: ‘Moreover, it. is 3-403, ‘Criminal Procedure Code, as‘in' the previous 


trial there wasio question of any doubt at all as towhich 
conceded that if the defendant's claim is - ‘of the several offences had been committed. [p. 554, 
mentioned in the:plaint then it is immater- "col, 2.] 


ial, for the’ purpose of jurisdiction, whe- | Whatever the true interpretation of s. 236 may be, 


ther. the claim is'true or false I remain un- Whether it applies -only to cases where all the facts - 


are known and only the application of the law is 
convinced, therefore, by the- arguments: . “doubtful, or whether it applies only to cases where 
against. the interpretation which I would - while. some of the necessary facts can be proved, 


put upon s. 99. In my opinion the decision pointing to one or another òf several offences alter- 
of a -Division Bench: of this. Court in - natively one or more facts cannot be proved, which, 


: if proved, would make it cléar which of the offences, 
‘Nandan Mallah v. Muhammad: Ali (1);. had been committed, or whether it applies to both 


s. 216-A, Penal Code, held that, he could not convict. 


which is on all fours: with this caso; WaS `- types‘of cases. Itis clear on the words of the section | 
perfectly correct. -> - ' ., + itself'that it is only applicable where there is a doubt 


On the second question, < whether the asto which offence has been committed. el 


question of jurisdiction is affected by add- “Where the accused was found driving a cari along 


ing a prayer for an - injunction to the. the road containing injured persons and these 
prayers for possession’ and compensation, persons were persons who had in ‘fact’ recently taken 
g we.are fortunately all-in agreement. In my. ‘Partin a dacoity andthe accused ‘failed to disclose’ 


opinion the Revenue Courtcan give adequate ore ee about’ the circumstances. in “which he 


relief by decreeing‘ possession and compen- Held, that.the Court might infer that the accused 
sation, so the. jurisdiction of the Revenue had knowledge’ that- those persons had taken part in 
Court is-not affected by the prayer for an 2 dacoity. [ibid.] 

injunction. This is my answer to the second 


question. Oriminal appeal by the Local Government, 


from an order. of the Additional Sessions. 
I would answer the first question asin the - 
terms. proposed: by Boys, J.” Judge, Moradabad, dated the 22nd of Tung; 


. By the ‘Court.—The answer to the 1922. 


first question is in the affirmative. - - The. Government Advocate, for the Orown, 4 


The answer to the second question is that” Mr. Binode Behari Lal, for thé Accused. 


if the suit substantially falls under 8. 99; JUDGMENT.—This is an: appeal on` ` 


the joining. of a relief for an inj anction’ behalf of the Local Government, A dacoity 
‘would . make no difference: and the suit’ was committed on the 25th of October, 


would be cognisable by the Revenue Court. 1928, as a result of which 7 men were put’ 


“A, xi - - Reference answered. on trialon charges of dacoity and convicted: 
ee ' “and they have been sentended to long 

: terms of imprisonment. The present 

ee, : > accused Kanhaiya, against whose’ acquittal 
ae WE A , the’ -Lecal Government have appealed in 
ae Nk . “this case, was put on trial in the prior 

| an -- ase on a charge of abetment and acquitted 

Hg | NG The learned Judge was of opinion that the 
- ALLAHABAD HIGH COURT. "° a ` charge of abetment must fail, that charge 


“URIMINAL APPEAL No. 979 oF 1929. ` - being founded on evidence of acts prior to 

ih -February 6, 1130. i - the dacoity. He, was of opinion, however, 
Present: —Mr. Justice Boys ang Mr. - - . that Kanhaiya was undoubtedly guilty ` cf 

- ~  - Justice Young. ` > ` a the charge of harbouring; but held, and’ 
EMPHROR—Parosxcutor ` ~- we think, in view of the facts, rightly, 

- versus . < >- that he could. not in that trial convict 

: KANHAIYA—Acovezp. - ` Kanhaiya ` under 8. 216-A, of the 
Criminal Procedure Code (Act-V of 1898),.ss. 286, Indian. Penal Code: Subsequently Kan- 
408—Accused charged with .abetment of dacoity — - haiya has been put on trial under 6. 216- A, 


Acquittal of abetment—Aceused: found guilty under. 
s:'226-A, Penal ` Code, but “not “convicted—Fresh 7 pro- has been acquitted, and the Local Govern.’ 


teuton under 3,216-A, Conipetencyco, of 8, 256, Scope: of ment have appealed: - There can, of course,” 


s 
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be no- question: but: that the’ opinion.of the 


learned Judge who tried the ‘original case. 


cannot be allowed any weight on the merits 
ofthe present case. We have only had to 
refer to it because Counsel for Kanhaiya 
in the present case was anxioùs -that the 
judgment in the first case should be con 
sidered in support of his argument inat 
the second trial was illegal. On the merits 
we have no hesitation in saying that the 
learned Government Advocate on behalf 
of the Local Government hasmade out his 
case. The-facta. are that Kanhaiya was 
eaught on the road very shortly after the 


dacoity driving a bullock-cart in which were | 


two men, one of whom was sitting, the other 
lying down, thelatter with blood-stained 
clothes and a broken head. ‘While the Sub- 


. Inspector and his sycé, who had stopped 


the cart, were engaged in arresting the two 
men in the cart, Kanhaiya suceeeded in 
releasing the bullocks and himself bolting. 
The bullocks also disappeared. Another 
man, who was walking along side the cart, 
similarly bolted and we hear nothing 
further of him. Subsequently the owner- 
ship of the cart was traced to Kanhaiya 
and his uncles, and the bullocks which 


had. been in the cart were found at Kan-. 


haiya's house, and Kanhaiya has been 
identified. The Mukhia of his village fur- 
ther gives evidence that Kanhaiya was 
making false statements as to an alleged 
theft of his cart ‘and bullocks clearly in 
order to account for how his cart could 
have been found on the high road. It is 


‘not necessary to detail this evidence more 


precisely, for'in fact it is so clear that 
Counsel for Kanhaiya has been unable to 
challenge it in this Court and has felt 
constrained to accept the facts alleged by 
the prosecution. On the merits the only 
argument that was possible before us is as to 


. whether Kanhaiya had knowledge or not 
that the two menhe was taking along in - 


the cart had committed a dacoity.° We 


- should have mentioned that these two men 


were among the dacoits subsequently con- 
victed. When we find a man driving a 
cart along the road containing two per- 
sons, one of whom has blood-stained clothes 


.and a broken head, and that those two. 
persons are persons who have in fact. 


recently taken part in a dacoity, it is 


manifest .that the. burden lies heavily . 
upon that person to disclose, what he | 
knows about the circumstances in which 
of. 
to excuse’. - 
himself, if anything c could Te said, bolt-. 


he was found. Kanhaiya, instead 


saying anything whatever 
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ed and even up to ‘the last has not at- 


tempted to explain. how he was . there 


with the cart, but has simply contented 
Himself with denying everything. The 
conclusion . is irresistible that Kanhaiya 
must have known that the two men had 
been taking part in the dacoity and that 
one of them had been injured in that: 
dacoity. The only other point urged is 
thet the second trial was barred by the 
terms of s, 403, and an endeavour is 
made to bring this case within the terms- 
of 8.236 of the `Oode of. Oriminal~ Pro- © 
cedure. Whatever the true interpretation 
of s. 236 may be whether it applies only : 
to cases where all the facts are known 

and only the application. of the law is 
doubtful, or whether it applies only to 
cases where, while some of the neces- 
sary facts can. be proved, pointing to one 
or another several offences alternatively 
one or more facts cannot be proved, which, 

if proved, would make it clear which of a 
the offences had been committed, or whe- - 
ther it applies to both types of case, it 
is not necessary for us in this case to 
determine. It ie clear on the words of 
section ‘itself that it is only applicable 
where there is a doubt as to which 
offence has been committed. Here Goun- 
sel for the appellant is constrained to 
admit that in the previous trial there. 


‘was no question of any doubt at all as 


to which of several offences had been 
committed. The Judge was clear that the 
offence of.abetment had been established. . 


‘He was equally clear that the offence of 


harbouring had been established, and: if 
there had been any provision of the law 
permitting him to alter the. charge or to 
add a charge at the last moment, he. 

would have done so. There. was no ques- 
tion whatever of doubt whether on the 
law or on the facts,.as to which offence. 


had been committed. No other section . ee 


but s, 236 could possibly, in the cireum- 
stances of the present case, bring it with- ` 
in s, 463 of the Oode of Oriminal Pro- 
cedure. That failing, there was nothing 
illegal in. the present trial. We allow the: 


‘appeal and convict Kanhaiya under s. 216: 


A of the Indian Penal Oode and sentence ` 
him to three yeara’ rigorous imprison- 
ment.. -` 

A. C Appeal allowed. 
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ALLAHABAD HIGH COURT: 
O1vin Reviston No. 17 oF 1929. 
March 12, 1930, 

Present:— Mr. Justice Sen and 
Mr. Justice Niamat Ullah. 
Lala BHAGWATI PRASAD— 
APPLIOANT 


E; VErTSUS g : 
MUZAFFAR HUSAIN—OpposiTE PARTY. 
Limitation Act (IX of 1908), ss. 19,20, 21 (2)—Pay-, 
ment by one of several debtors, whether saves limitation 
ngamst all. | 
Where money is borrowed by several persons under. 
a joint contract, the payment of interest by one of 
the contracting parties ‘cannot be ‘available to the 
creditor to save limitation against the other contract- > 
ing parties under s. 21 (2) of the Limitation Act and 
the mere fact that there is an endorsement by, the 
person who made the payment that the payment was 
‘made on behalf ofall the debtors does not make any 
difference. = a > 
Civil revision from an order of the Judge, 
Small Cause Court, Meerut, dated the 14th 
of September, 1928. > - 
Mr. K. Verma, for the Applicant. 
Mr. M. A. Aziz, for the Opposite Party. 


_ JUDGMENT.—This is an applica- 
tion for revision under s, 25 of the 
‘Small Cause Courts Act. The facts of the 
case, which have given rise to this ap>- 
plication lie within a very narrow com- 
pass. On the 26th of November, 1922, 
Jamil Husain and Musammat Himaiti Jan 
borrowed Rs. 275 from the applicant, 
Lala ‘Bhagwati Prasad, and executed a 
promissory note in his favour. The stipu- 
lated rate of interest was Rs. 18-0 per 
cent. per mengsem. On the 26th of May 1928, - 
a suit was instituted for recovery of 
Rs. 522-4-0, principal and interest on the 
‘promissory note. The suit, as. originally 
framed, was directed against both the 
executants, viz, Musammat Himaiti Jan 
and Jamil Husain. It transpired, however, 
that Musammat Himaiti Jan was dead at 
the date of the suit. The plaintiff ap- 
plied that the names of her legal repre- 
‘sentatives be brought on. the record.. 
Muzafar Husain and Jamil Husain were 
the heirs of Musammat Himaiti. Jamil- 


Husain was already a defendant in the. 


suit. The name of Muzaffar Husain was 
brought on the record: by an order of 
ee dated the 13th of September, 
1 ms . ot 


28, , 
On the 30th of June, 1925, Jamil Husain. 
paid Rs. 25 towards interest on the pro- 


missory note, and the fact of the pay-, 


ment was endorsed by him on the back 
of the document, He stated therein that 
he paid Rs. 25 as interest both for him- 
self sndfor Musammét Himaiti Jen, who-wae ' 
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a pardanashin lady. Jamil Husain denied 
that he had paid Rs. 25 towards interest. 


‘ Muzaffar Husain contested the suit on the 


ground that the claim against him was 


‘time-barred and that no payments towards 
‘interest had been made by Musammat 
- Himaiti. The learned Judge of the Court 


of Small Causes held on the evidence that 


- Rs. 25 was paid by Jamil Husain towards 


interest. He, however, held that this pay- 
ment did not bind Musammat Himaiti and 
consequently the claim against’ Muzaffar 
Husain was time-barred. It is against the 
order of the learnad ‘Small Cause Court 
Judge dismissing the suit against Muzaffar - 
Husain that the present application for 
revision has been filed. : 

Section 20 of the Indian Limitation Act 
provides that “where interest ona debt... 
is, before the expiration of the prescrib- 
ed ‘period, paid as such by the person 


. liable to pay the debt...or by his agent 


duly authorized: in~ this behalf...a fresh` 
period of limitation shall be computed 
from the time when the payment was 
made.” An explanation has been add- 
ed to. the provisions of ss. 19° and .20 
of the Limitation Act by the enactment 
of s. 21. Olause 2 of 5. 21 provides that 
“nothing in the said sections renders one 
of several joint contractors, partners, exe- 
cutors or mortgagees chargable by reason 


„only of a written acknowledgment signed 


or of a payment made by; or by the agent of, B 


“any other or others of them.” | 


There does not appear to have been any - 
privity between Musammat Himaiti -and 
Jamil Husain. Musammat Himaiti does’ 
not derive title through -Jamil Husain. 
He was not an agent duly authorized by 
Musammat Himaiti to pay interest to the 
creditors on the amount secured by the 
promissory note. Reliance has been placed’ 
upon. the endorsement on the back of 
the promissory noté, the material portion | 
of which has already been set out above, © 
The said endorsement is no more than an 
admission on the part of Jamil Husain | 
that he was authorized by Musammat 
Himaiti to make the payment on her behalf 
and that the payment: was made both 
for ‘himself and her. Under s. 21 of the 


: Indian Evidence Act admissions -are re- 


levant and may be proved asagainst the | 
person’ who makes‘them, The ‘said ad- 
mission cannot be used in evidence 
against Musammat Himaiti -or -her legal 


-respresentatives. Where money is borrow- 


ed ‘by several persons under a joint con- 
tract, the..payment-of interest by -one.of . 
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- the contracting parties ` cannot -be ‘avail- 
able to the. creditor to. save 
against the other contracting party. This 
is clear from s. 21 (2) 
Limitation Act. 


waa not the authorized agent of Musammat 
Himaiti. Under the circumstances, ‘the 
said payment cannot he made use ‘ot by 


‘the creditor so as to extend the period’ 
of limitation against Musammat .Himaiti - 
We are of- 


or her legal representatives. 
opinion that the case. hasbeen properly 


decided by- the Court below. We dismiss. ; 
. the owner of ‘this lane, but its proprietors: : 
ship ‘is now vested at least since 1910 vith: : 


this. application with costs. 
A Application diarai; 





ALLAHABAD. HIGH COURT. 
LETTERS Patent APPEAL No. 115 oF 1927; 
February 14, 1930. . 
‘Present: —Mr. Justice Mukerji and | 
Mr. Justice Bennet. 
Lala BHAWANI PRASAD AND oTHERI— 
iji DEFENDANTS—ÅPPELLANTS 7 
~ Versus .. : 
Seth PAHLAD SINGH AND 4NoTHER—- 
-, PLAINTIFFS—RESPONDENTS, f 
P. Municipalities Act (II of 1916), ss. 2 19) 
oy, 198. (1)— Public street, definition of—Defen ant 
constructing drain in public street with, permission of 
Municipality—Owner’s right to object. ' 


The plaintiff sued in 1923 for the. removal of: a. 


drain’made by the-defendant with ‘the. permission 
of. the Municipality, across a courtyard on which 
the houses of the parties abutted. The courtyard 


once belonged to the plaintiff but was paved in ` 


1910 -by the Municipality with the _ Plaintifi's 
consent: - 

Held, (1) that as the land was paved by the 
i Municipality, with the consent of the plaintif, it 
became a ‘public street’ within the definition of 
B: 2: “(18) (b) of the U. P. Municipalities. Act. of 
16;. 


(2) that even- ifthe, land were the land of the plaint- 
iff, the Municipal Board under s. 193 (1) of the U.P. 
Municipalities Act of 1916, had power to enable ‘the 
deféndant and maké a drain across ‘the land of the 
-plaintiff'and if the Board neglected to give the plaint- 


iff a notice, that did not give him. the right to bring ' 


-a suit against the defendant but his rights were 
merely limited to the appeal allowed by the U. 
Municipalities Act. 

- 'Letters Patent Appeal from .a Ea 
of Mr. Justice Ashworth, dated the 16th - of 


May 1927.. 


Dr. K.N. Katju and: Mr. K. C: Mital, tor z 


the Appellants. 
Mr, -Panna Lal, for the Respondents. 


J UDGMENT,—Thisi is.a Letters Patent: 


appeal by the defendants against a judg- 
ment’ of.a nee: single J udge . of this 


~ BHAWANI; "PRASAD: De PAHLAD SINGH. 


limitation . 


of the Indian, 
We havealready noticed ` 
that. in making the payment Jamil Hussain | 
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Court, finding in favour of the plaintiff. 
in regard to the claim of the plaintiff 
for the removal of a drain made by defend- 
ant across a courtyard.on which the houses 
of the parties abut. The -drain was made 
with permission from the Municipal Board. 
of Meerut. The courtyard. is connected ` 
with a road, and the finding: of the lower. 
Appellate Gourt is, “ once .this courtyard 
belonged to the plaintiff, but in .1910, the 
Municipal Board of Meerut paved it out. 
of Municipal funds and since then- it bes. 
came a public street.......” sd 
“I hold: that the plaintif is not. now.’ 


the Municipal Board of Meerut.” 
Both. the lower Courts dismissed the.suit:. - 
of the plaintiff, but the learned single J: adgeo; i 
of this- Oourt has found: in favour of the 
plaintiff in regard to this drain. He has 


| "arrived at that finding on a consideration: 


of the definition of street. In the Muni-: 
cipalities. Act (Act II of 1916) the. definition 
of public street is as follows : 

“* Public street’ means a street (a) which. 
is declared a public street by the Board ` 
under the provisions of s. 22), or (b) which 
with .the.consent, express or implied, of the’ 
owner of the. land comprising the street 
has been levelled, paved, metalied, chan- 


-nelled, sewered or repaired out of the 


Municipal or other public funds ” 

The facts found in the present case are 
that in 1910 the Municipal Board paved 
this yard. There isan admission of a 
Mukktar-i-am of the plaintiff in an ap- 
lication which states that the lane--was 
paved by, the Municipality and that in. 
his belief.it was Municipal property. There. 
is also oral evidence which was accepted 
by the lower Appellate Oourt -that from ' 


- 1914 the courtyard was swept by the 


Municipal sweepers, We consider that these 
circumstances show the implied consent of 
the owner of the land to the paving of - 
this courtyard in 1910 by the Municipal 
Board. Accordingly it would come with- 
in. the definition of public street. It was 
argued that the definition of street is 
different in s. 3 (4), Act I of 1900. It is true 
that the criteria as regards paving ete. 
contained in s. 2 (19} (b), Act II of 1916, 
do not find a place in the earlier defini- 
tion, but even if that is so, we consider. 
that when the plaintiff brought his suit 
in 1923, we must have regard to the. 
definition ` contained in the Act then in- 
force, Act JI of 1916. That Act defines 
a public Street as a street. which has been, 
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paved out of Municipal fuads with the 


consent, express or implied, of the owner. . 
_ plaintiff . 
bought ` this courtyard,. it: was a public: 


Accordingly, at the time the 
-street ‘within the: meaning of the 
palities Act then in force. ~*~ ` 


Munici- 


A further question - was raised -in ap- l 
peal, that the plaintif had suffered special . 


damage, Thisis, no doubt, contained in 
ground 6 of the second appeal, but the 
plaintiff did not claim that the drain was 
especially injurious to -him in his plaint or 
< in his grounds of appeal in, the lower 
Appellate Court. : In the grounds of 
appeal to the lower Appellate Court it was 
stated that itcaused a serious obstacle to 
the plaintiff and the case for the plaint- 
iff before the Court of first instance on 
which Issue No. 2 was framed was : ` 
“““ Does the defendants’ drain cause any 
inconvenience to the plaintif- in taking 
out their carriage over the disputed land 
on the east of their house”? an Ts 
The finding of. fact of the lower Ap- 
pellate Court on this point was.: . 
“The Nala which was..made by the 
respondent, is, I am told, a covered one 
and no difficulty can be experienced by 
the plaintiff in getting his carriage pass 
over it.” | 
We, therefore, consider that the 
matter of special. damage is concluded 
in favour of the defendant by this find- 
ing of fact. We may also add that even 
if the land were the land. of the plaint- 
-iff, the Municipal Board under s..193 (1); 
Act. II of 1916,-has-power -to enable - the 
-defendant to. make-a drain across ‘the 
“ land. of the plaintif. The rights of 
the plaintiff-under that section are limit- 
ed. ‘to making -an objection to the Board. 
If the Board neglected to give the plaintiff 
a'notice, that does not give him the 
right to bring a suit against the defend- 
ant but his ‘rights are merely--limited 
to the- appeal -allowed -by the Municipali- 
nda E 
--Accordingly, for the reasons. given:aboye, 
we allow this Letters Patent: Appealand: 
we dismiss the. suit of the plaintiff with 
costs in all Courts. fe Seto 
Ae Appeal allowed. ~ 
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. of property .is -proprietary 
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ALLAHABAD HIGH COURT. 
SEGOND O1vit AppwaL No. 2350 or 1927. 
-; February 7, 1930. ' 
Present :—Justice Sir Shah Muhammad 
Sulaiman, Kr.,and Mr: Justice Banerji.- 
- . FATEH SINGH AND aNnoTaER— 
- °,° . DEFanpanTts—APPELLANTS: .. 
RN versus >- > Ba 
PIRTHI SIN GH: PLAINTIFF AND' 
' ISMAIL KHAN—DEFENDANT S 
E . — RESPONDENTS. ms 
.Pre-emption—Exchange—Payment of additional cash 
consideration—Transaction, . whether becomes. sale— 
Transfer of Property Act (IV of 1882), s. 118— 
Definition of exchange. ee or 
Where part of the: consideration ‘for a transfer 


interest in land and 
part iscash consideration, the transaction is one of 


. exchange and not a sale. 


Second appeal from a decree of the 


‘Judge of the Oourt.of Small, Oauses, 


exercising the powers of an’ Additional 


` District Judge, Meerut, dated the 23rd of 


August, 1927, confirming a decree of the 

First Additional, Munsif, dated the 4th of 

March, 1927. > i ; i 
Mr. Ambika Prasad, for the Appellants. 
Dr. N. C. Vaish, for the Respondents. 


JUDGMENT.—These three appeals 
are connected and arise. out of two suits for 
pre-emption. The first was to preempt a 
sale-deed and the second topre-empt a 
deed of exchange which was taken during. 
the pendency of the’ former suit. The 
defendants pleaded the. by virtue of this `. 
deed of.exchange they had become co- 
sharers in the mahal and were entitled to 
resist the claim. The plaintiff, on-the other 
hand alleged thatthe deéd of exchange was 
really. a deed of sale. Both the Courts. 
below have treated. this deed as. one of. sale 
on the ground thatthe land transferréd ‘by 
the-vendee ‘was the proprietary interest in 
certain rent-free grants which were yielding 
no income, and that Rs. 65 was secretly 
paid by the vendeein considération for the 
land which he acquired. - The Courts below.. 
have not held thatthe transfer of the pro- 


. prietary interest in the rent-free grant wasa 


bogus and fictitious transaction the pro- 
prietary interest not passing. Whatthey . 
have thought is that because -cash also was 
paid the transaction was one of sale. This 
view. is:.obviously wrong. . Under s. 118 of 


the Transfer..of Property Act when. two 


persons mutually transfer the ownership of 
one thing for the ownership of --another, 
neither thing or-both things being’ money 
only, the transaction is called-an . exchange. 
It is; therefore; obvious that if. part of .the 


Ss ‘consideration -given:-by -the--vendee > wag 
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proprietary interest in land and part was 
' cash consideration, the transaction was not 
- one of sale but one of exchange. In these 
circumstances the Courts below were wrong 
in treating it as one of sale. 

The result, therefore, is that both these 
appeals must: be allowed and the decrees of 
the Courts below set aside and the plaint- 
iff's suit dismissed in both the cases. But 
inasmuch ,as the deed of exchange was 
taken during the pendency of the first suit 
(No. :1082 of- 1926) the plaintiff should be 
given- his costs. in the first Court which 
should be borne -by the defendants. The 
defendants will have their costs in the 
lower Appellate Court and in this Court in 
this-case from the plaintiff-who will bear. 
his own costs. The defendants will also 
have their costs throughout in the: other 
case (Suit No. 775 of 1927) from the plaint- 
iff who will bear his own costs throughout. 
Costs in this Court will include fees on the 
higher scale. ` é 


d 


1 £ 


Appeals allowed. 
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ALLAHABAD HIGH COURT.. 
SEGOND OIVIL APPEAL No. 1019 or 1928, 
. January 27, 1930, 
Present:—Mr. Justice Sen. 
SHEOTAHAL DUBE—Dsraxpant— 
APPELLANT = = >o 0o 


pe versus haa 
LAL NARAIN PRASAD OHAND— 
PLAINTIFE anp RAJ BAHADUR OHAND™ 
—DEFENDANTS— RESPONDENTS. : 
-Co-owners—Hjectment suit against trespasser 


All co-owners not necessary parties. 

. Where -property is .held in so-ownership, it is 
open to a co-owner to maintain a suit for ejectment 
against a trespasser. It is not necessary that the 


other co-sharers should be joined with him-as co--. 


plaintiffs in-the suit. 
Second appeal from a decree of the Second 
Additional District Judge, .Gorakhpur, 
dated:the 9th of March, 1928. a 
"Mr, Haribans Sahai, for the Appellant. 
Dr, K. N. Katju ard Mr. .S. P. Sinha, 
for the Respondents. 
. JUDGMENT,.—The facts of.the case 
which have given rise to this appeal are. 
get out in the judgment of the connected*. 
appeal and need not be recapitulated. The 
points raised. in this appeal do not call for 
any separate treatment. They have been. 
disposed of in the:connected appeal, = 
. Plaintiff elaimed -for ; possession :of the 
plots in dispute from. the .defendant. The: 
Paseo Wind. Ganti, [Ba] 0 o o 
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“is to recover the property 


1841. 0.1986 
plaintiff was one out.of three co-sharers, 


The position of the defendant was merely 
that of a trespasser. Where property 


‘is held in co ownership, it is open to & co- 


owner to maintain a suit for ejectment 
againsta trespasser. It isnot necessary that 
the other co sharers should be joined with 
him as co-plaintifis in the suit. | The right 
of the plaintiff is co-extensive with the right 
of the other co-owners. The object of the suit 
for the benefit of 
himself and the other co-owners. The 
lower Appellate Court was, therefore, right . 
in granting the plaintif a decree for the 
entire claim. 

This appeal is dismissed with costs. 

A, o Appeal dismissed, 


ALLAHABAD HIGH COURT. 
LETTERS Patent APPEAL No, 133 oF 1928, 
February 17, 1930. | 
Present:—Mr. Justice Mukerji and 
Mr. Justice Bennet. 
INTZAR HUSAINanND aNOTHER— 
DEFENDaNTS—APPELLANTS 
: f versus 
Shaikh ABDUL HAQ AND OTHERS— 
PLAINTIBES AND DeFENDANIS— 
; i RESPONDENTS. | | 
Injunction—Suit for mandatory injunction—Title- 
of neither party proved—Plaintiff's duty to prove. 
his title—Dismissal of suit, legality ofe. > 
In, a suit for a mandatory Injunction for removal 
of a bridge the trial Court found ‘that the title- 
deeds of neither of the parties covered the property- 
in dispute but. holding: that . the bridge had been 
constructed over joint land it directed the removal 
of it. The lower Appellate Court dismissed the 
suit on the ground thatthe plaintiffs. “had ‘not 
proved theirtitle. In second appealthe High Court 
Testored the decree of the trial Court, In Letters 


Patent appeal: ; 
Held, that the finding of the lower Courts that. 


the plaintiffs had failed to’ prove their title was 
enough for the dismiasal of the suit and the High Court- 
was not justified in upsetting the decree. of the 
firat Appellate Court. í 
Letters Patent Appeal from & judgment 
of Mr. Justice Dalal, dated thel4th of_ 
February, 1928. `. a 
Messrs. B. Malik and Iqbal Ahmad, for 
the Appellants, + 
Mr. Mahmuduliah, for the Respondents. 
JUDGMENT.—The plaintiffs; who are . 


-the respondents in this Court, brought the 


suit, owt of which this appeal has arisen, fo 
obtain, inter alia, a mandatory, injunction 


; directing the defendants to remove a bridge 
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- which they had constructed ‘over a lane to 
` connect their houses situate on either side 
of it. The basis of the claim of the plaint- 
Iffs was that the lane was their property, 
along with the defendants other than the 
defendants Nos, 1 and 2. The defendants 
Nos. i and@ denied that the lane. was the 
plaintifs’ property and said that it belong- 
“ed to Government, being Nazul land: 
- It appears that the bridge crosses a blind 
lane in which the houses of the parties are 
situated, but at the site in question, namely, 
under the bridge, there is no body's house 
‘except these of the defendants Nos. 1 and 3. 


The learned Munsif found that the title- 


deeds of the parties did not cover the land 
in suit. These documents describe the lane 
‘as.a passage leading tohouses. The Munsif 
‘also found that there is no evidence to prove 
thatthe title to the land was in the Govern- 


ment.j He, therefore, came to the conclusion ` 


.that the land below the bridge was the prop- 
erty of both parties. Holding, therefore, 
that the bridge had been constructed -over 
joint land, he directed the3removal of it, 

There was an appeal by defendants Nos, 
` land 2, and the learned Subordinate J udge 

‘cameé-to the conclusion ‘that -there -was -no 
evidence to 

‘any ‘title-tothe land below the ‘bridge. -He, 
however, found that it was -possible that 
the title to the-land -lay -in-the defendants. 


- -Having ‘come to that conclusion, he allowed - 


‘the appeal and dismissed the suit. | 
The learned Judgeof this Court hearing 


the second appeal-has -restored the decree. 
‘of the Court -of first instance and -reversed ` 


“that of the lower Appellate Court, 
In this Oourt-it has been contended that 
| ‘the lower ‘Appellate Court's finding that the 


plaintiffs had failed to preve their title must. 


stand, and this Court was 


not justified in 
upsetting a finding of fact, 


In our ‘opinion this contention is correct. 
The plaintifis can succeed only on proving ' 
Both the lower Oourts, the | 
Court of first instance and. the lower Appel- - 


their title. 


late Court, found that there was noevidence 
to support the plaintiffs’ title. That- was 
enough for the disposal of the plaintiffs’ suit 
so far as this portion of the claim related. 
The plaintifs having no title could not 
insist upon the removal: of the bridge. We 
allow the appeal, set aside the judgment 
of this Oourt and dismiss the plaintifs’ suit. 


The appellants Nos. 1 and 2 will have their . 


costs at both the hearings in this Court. 
A, S: Appeal allowed, 


prove that the plaintiffs had’ 
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ALLAHABAD HIGH COURT. 
Letrars Patent APPRaAL No, 163 oF 1928, . 
February 14, 1930, 
' Present :—Mr. Justice Mukerji and. 
Mr. Justice Bennet, 
K. B. H. MOHAMMAD MOHIUDDIN 
HAIDAR—DEFENDANT— APPELLANT 
n ‘versus 
DOORI SIN GH—P.aintirr—Rrsronpunr. 
Agra Tenancy Act (I ef 1901), :s; 95—Succession 
to tenaney—Assisting in looking after holding, whe- 
ther amounts to sharing in cultivation. i 


| Assisting'an old uncle in looking after his holdi ; 
would -amount to sharing in tis galian me 


Letters Patent Appeal from 
of a Justice Dalal, dated the 
1928, 


& judgment 
L0th of July, 


- Mr. Mahmud Ullah, for the Appellant. 
JUDGMENT.—This is a Letters Patent 


, Appeal brought by the defendant against 


the judgment ofa learned single Ju 

this Oourt in favour of the plain “mee 
plaintiff brought a suitin the Revenue Court 
under s. 95 of the Agra Tenancy Act (Act II 
of 1901), for a declaration that he was an 
occupancy tenant of the defendant zamin- 
dar in ‘succession to his uncle Khiali in 
whose cultivation -he Shared. The Court 
of -first instance granted a ‘declaration, and 
as a question of jurisdiction had ‘been 
decided, the defendant appealed to the 
Oourt of the’ District Judge. The District 
Judge reversed . the decree. and ‘came toa 
finding in the following terme - 


“It appears that the plaintiff dig return 
to the village, : but -it is not proved whether 
he shared in the cultivation, or whether ° 
‘he was merely lending a helping hand to 
an elderly-relation,” - | gle ig. 0 A 


£ 


record was that the 
Khiali was an -old 


age did not himself cultivate but directed 
his labourers. 5 


4 
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to find that either one of two alternatives >: 
existed, and in the opinion of the learned 
single Judge of this Court, either of. these 
alternatives would amount to-the ‘legal de- 
finition of sharing inthe cultivation. That. 
is, the assisting of -his uncle at an--advanc- 
ed age in looking after his holding would © 
amount to sharing in the cultivation, We 
see no reason -to differ from that conclu- 


' . gion:and-accordingly we'dismissthis Letters 


Patent-Appeal. ' No costs are allowed, as 
‘the. plaintifi-respondent is not represent- 
“ “ed, ‘ aS AR i Sa SF 


A. Appeal dismissed. 


' “RAM SARPY SHAMBHU DAYAL. ` 


fied 01980 
thé plaintiffs’ land to the extent’ of 24 in- . 
ches. The -result was that the present- 

width of the defendant's wall-is 10 in- 


` 


*.ches-in place -of ‘its original width which 
“was'only 73 inches, . ; 


The suit was instituted ‘for demolition 


-of the wall for a mandatory injunction and 
for possession of z4 inches of land belong- 


ing to the plaintiff which had been encroach- . 
ed upon by the defendant. | 4 


The suit had a chequered career, The 
Court of. first. instance dismissed the 
plaintiffs’ suit presumably upon the ground 
that the claim was of a trivial nature. 
The lower Appellate Court reversed ‘the. 


decree of. the trial. Court and gave the ae 
plaintiffs a decree for Rs. 50 by way of `>- 


compensation. This Oourt on second. 


appeal ‘came to the conclusion that the -` 
~suit was not onefor a mandatory injunc- | 


tion simpliciter but was also for posses- 
sion. 
stances, the Courts below had no jurisdic- 


‘tion to refuse relief to the plaintiffs for ` 


. possession over 23 inches of land which 
_ had been encroached upon, We are of 


‘ALLAHABAD HIGH COURT. 
Lerrers Patent APPEAL No. 15 oF 1929. 
February, 19, 1930. 

-Present :—Mr. Justice Sen and Mr. 

F -Justice Niamatullah. 
< RAM SARUP—Dsrenpant—APPELLANT ` 
: - VETSUS h i 
SHAMBHU DAYAL- AND ANOTHER— . 
| PLAINTIFFS— RESPONDENTS. ` 


Party-wall—Encroachment by joint owner—Suit.by - ) 1 ee ; f 
encroached upon. This appeal is without- _ 


> other joint owner for injunction and - possession— 
Right to recover possession even if encroachment’ is 
‘slight. : S. 
ik ere a defendant in rebuilding his side of a party- 
wall belonging jointly to him and the plaintiff, 
encroaches: upon the plaintifi’s land, even though to., 
-a smallextent, and the plaintiff sues for possessich 
‘of the area encroached ‘upon and not for mere manda- 
tory injunction, mb a 
or posession: to the extent of the plaintiff's land 
“which-has been encroached upon. FAR 
Appeal, under 8. e 
Patent, from a judgment of Mr. Justice 
Ashworth, dated the. 10th December, 1928, 


opinion that the: view of the learned 


Bingle: Judge of this Qourt was clearly 


correct. Where the defendant in re-build- 
ing his side of a party-wall which -be- 
longed jointly to the parties encroaches 
upon the plaintiffs’ land to the extent of 


~24-inches in width, and the suit is not 


one. for mere mandatory injunction but 


-for possession the Oourt is bound to grant 
the: -‘extent <- 


-a decree for possession to 
of the plaintiffs’ land which has been’ 


force’ and is dismissed with costs. 


A. Appeal- dismissed, 


the Court is bound togrant a decree ` 


10. df the Letters 


Messrs, P. L, Banerji and S.N. Gupta, - ; 


; the Appellant, | ; 

aa O Vaish, for the Respondents, 
JUDGMENT.—The land of the par- 

ties to the suit is contiguous. In between, 

there was a party-wall, the width ‘of 

‘which. was 15 inches. The defendant 

-demolished his side of’ the wall and ‘in 
ye‘building the. same he encroached upon 


i 


t 


c 


It held that under these circum- a. 
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“ PRIVY COUNCIL. 

. APPEAL FROM THE NAGPUR JupiciaL Oom- ° 
MISSIONER’s OOURT; . ' 

f July 9, 1929.. ` 
- Present :—Lord Blanesburgh, Lord Tomlin 

and Sir Lancelot Sanderson. 
HONASA RAMASA LAD DHAKAD 
AND OTHERS—ÅPPELLANTB 
. versus 
KALYANCHAND LALOHAND 

< AND OTHERS—RasPon DENTS, 
. Religious endowments—Jain temple—Dispuie be- 
tween Swetambaris and Digambaris—Temple managed 
by Swetambaris—Usurpation of management by temple 
servanis—Joint Committee of Swetambaris and Dig- 
ambaris appointed for management—Temple saved 
from trespassers—Subsequent dispute between Swetam- 
baris and Digambaris—Swetambaris, whether estopped 
from claiming exclusive manogement—Admission of 
right to worshipin turn, effect of —Ezxecutability of 
right to worship. : 
“The management ofajJain temple, which was in 


the hands -of the Swetambaris, was usurped by the- 


servants of the temple. The Swetambaris and the 
Digambaris united to face the usurpers and a joint 
committee ' of equal numbers’ of Swetambaris and 
Digambaris was formed to undertake the management 
of allaffairs. The committee succeeded in reducing 
the usurpers tothe position of servants with the aid 
and monetary assistance ofthe Digambaris A scheme 
was thereafter framed whereby the worship of the 
idol.was performed by both sects in turns according 
to a regular time-table, which alloeated the same 
length of time to each sect, Within ‘a few 
years disputes arose between the two sects 
and the Swetambaris claimed exclusive right 
of management., Digambaris pleaded 
Swetambaris were estopped from claiming exclusive 
right of management : 

Held, (1) that the plea of estoppel was very vague 


and indefinite and in the absence ofany allegation or -` 


proof of any clear and definite agreement in the matter 
of jointmanagement, the plea could notbe given 
effect to; . [p. 564, col, 2.] f 

(2) thatthe concession of the right to worship ac- 
cording to the time-table did not carry with it 
any admission of a right to participate in the manage- 
ment. [ibid] 

Held, farther, that the right to worship according to 
the time-table was a matter of right capable of. being 
enforced-in execution. [p. 565, col. 1] | 


- Messrs. L. De Gruyther, K. C., and Hyam, 


for the Appellants. : 
‘Messrs. W. H. Upjohn, E. C. and Parikh, 
forthe Respondents. 


JUDGMENT. 

- Lord Bianesburgh.—At Shirpur, in 
the District of Akola, there has stood for 
five hundred years, and it may be for much: 
longer, the Jain Temple of Antariksha 
Parasnath. . The Jaina are roughly ranged: 


into two main divisions—the Digambaris, 


represented in this suit by the appellants, 
and the Swetambaris, represented by the 
respondents. Oneof the essential religious' 
differences between the two is that Digam-- 


pari idols are-worehipped in a.state of. come 
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that the. 
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plete nudity; while the idols of-the-Swetam« 
baris are revered, draped and decorated: 
with jewellery“ and ornaments, This deep- 
seated doctrinal or liturgical difference 
between these influential sections of the: 
Jain community lies at the root of the dis~ 
pute which has ripened- into- this. porten- 
tous litigation. a 

In the temple at Shirpur there is an 
ancient idol; “Shri Antariksha Parnasnathy 
Maharaj,” believed by the Swetambaris to 


‘be self-existent. The deity is held in: deep 


veneration by them, also by the Digambaris. 
It has. apparently been a subject of con- 


troversy time out of mind whether it is .a 


Swetambari or a Digambari-idol, and whe- 
ther as originally existent it was covered at 
the waist.by a tie or band carvéd out of the 
stone or sand of which it is composed—as- 
the -Swetambaris assert—or whether, it 
being apparently agreed that the private 
paris are not visible to. the worshipper, 
this resulted not from any tie or band or 
other physica] covering but from the actual 
posture of the idol itself, as is the , conten- . 
tion of the’:Digambaris. The Bwetambaris- 
had been used from time to time to plaster 
the idol’s body as a result of which that 
which was alleged by them to-be a self: 
existent waist band:had in ‘the Digambari 
view been. produced . and the immediate 
occasion of the suit was that on the 13th. 
February, 1908, the defendants Nos, 1 to. 7, 
with other Digambaris acting in the inter4* 
ests of that sect, chiselled, as the plaintiffs 
alleged, by means of.iron instruments, the 
alleged self-existent tie and waistband from 
the body of the-idol and removed the 
plaster and erased the lines on’ its hands 
and ears, outtaging thereby the religious 
feelings of the Swetambaris, For all this 
the plaintiffs claimed Rs. 15,003 as damages, . 
But the scope of the suit was not limited to 
that claim. It became the medium for | 
vindicating Swetambari pretensions rang; 
ing far beyond its immediate occasion, 
By their plaint ‘the plaintiffs asserted that 
the property in, and right of management 
of, the entire. temple was and: always had: 
been exclusively in the Swetambaris. On. 
that footing they claimed substantive relief: 
against the defendants as representing the: 
Digambaris. And the defendants were not’ 
slow to take up the challenge so thrown 
down, for althoughfrom time to time object-" 
ing to the regularity of the suit during its 
progress in: India, they joined; without 
regret apparently, in this prolonged con-_ 
flict, which, after nearly 23 years of litiga- 
tion in India, has. at: length -been broughg.: . 
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before His Majesty in Oouncil for final 
‘adjudication. 
The Swetambari case as put forward by 
them can be shortly stated. Both the 
‘temple of Shri Antariksha Parasnath at 
‘Shirpur and that idol therein belong to their 
sect of the Jain community. It had been 
the uninterrupted privilege of the sect from 
time immemorial to worship the idol with 
‘the part showing the male organ covered 
up by a waist-tie and band jewels and 
pastings on the body. The Swetambaris 
alone had uninterruptedly managed the 
affairs of the temple and of this idol, the 
Digambaris having no part or lot therein, 
until 1905, when, with due consideration, 

as it is put, for the desire of the Digambaris 

to worship the sacred deity in their own 
- way, some members of the Swetambari sect 
disinterestedly effected an arrangement 
whereby the Digambaris were permitted to 
worship the idol at specified times without 
ornaments and under certain rules which 


safeguarded the religious beliefs and the- 


customs of the Swetambaris. But after 
two years’ co-operation the Swetambari 
foliowers had become convinced that the 
continuance of the association with the 
Digambaris was detrimental to the religious 
sentiments, rights and management of the 
Swetambaris, and on the 13th Febru- 
ary, 1908, matters “came to a_ head, 


when the-idol was mutilated by defend- 


ants Nos, 1-7 in the manner already 
referred to. Since then the defendants had 
been obstructing the Swetambaris in placing 
upon the deity its accustomed ornaments 
and in restoring it to its self existent form. 
And the plaintiffs claimed damages and in- 
junctions restraining the defendants and 
other Digambari followers fiom raising any 
obstacle to the management of the Sams- 
than by the Swetambaris or the restora- 
tion of the image toits original form 
by them . Declarations were asked for, 
framed so.as to obtain a decision from the 
Court that the Swetambari mauagement 
of the temple and idol was absolute and 
uncontrolled; that no worship of the deity 
except in its self- existent condition and 
covered as required by the religious princi- 
ples of the Swetambaris should take place, 
and injunctions were sought to make these 
declarations effective atthe instance of ihe 
Swetambari. . 

~ The answering case of the Digambaris 
may not inadequately be described asa 
complete repudiation of the claims of the 
Swetambaris, with the counter-assertion, by 
themselves, of rights over the temple and 
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the idol as extensive and as absolute as those 
put forward by the Swetambaris: Their 
case is to be found in the written statement 
of defendant No. 8, which was adopted 
as their own by the other defendants, . 

In the course of that statement the char- 
ges.of the plaintiffs with reference to the 
alleged mutilation of the idol by defend- 
ants are repudiated, and the views of the 
Digambaris with reference to thé original 
form of the idol are put forward. - With 
refereace to these charges it may at once. 
be state’) that the pleintiff'sallegations as to 
the defendants’ responsibility were not 
established at the trial, and their claim for 
damages, which was resisted by the defen- 
ants on technical as well ason substantial 
pronnag has-failed and is no longer persist- 
ed in. f 
- For the rest, the scase presented by the 
written statement referred to was that the 
temple in question originally and absolutely 
belonged to the sDigambari. Jains, the 
Digambaris atShirpur doing all the manage- 
ment, with the help and advice of other: 
followers at Khamgaon and Karanja. 
The association between the two sects refer- 
red tə in the plaint was stated to have been 
brought about by an invitation from the 
Digambaris to some respectable gentlemen 
from among the Swetambaris to joinina 
committee. of management under an arran- 
gement which continued until 1908, when 
the Treasurer and Vice-President of the 
Committee, both Swetamparis, with a view 
of withholding the entire wealth of this 
Digambari’ temple, had kept back the 
accounts which, when called upon, they had’ 
agreed to present; in consequence of which 
Conduct, as appears. to be impliedin the 
written statement, the association, itself 
originated by the Digambaris, came to an 
end at their instance. In confirmation of 
the assestion that the temple and the idol 


“were Digambazi, it was pointed out in the 


statement that the deity in question was 
Digambari ın its position, having been 
insvalled by a Jain Digambari King ina 
tample ot Digambari style and construction, 
an.. that, itself a principal idol, it was sur- 
rounded by Digambar idols worshipped 
only by Digambaris. The Swetambaris had 
never worshipped this deity with the 
chaksu and tika and ornaments, and they 
had never been permitted by the Dig- 
ambaris so to do. 

No conflict could be more complete or 
‘elaborate. Each of the two sects asserted an 
exclusive property in the temple and idol, 
with a right of management entirely_uncon- 


C 
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trolled. . Joint control imposed by the one 
sect upon the other was. a suggestion. for- 
eign to the cases of both. It was. the com- 
mon position as pleaded that the period of 
association, so vaguely referred to by both 
. contestants, in no way impunged upon the 
absolute and exclusive rights claimed by 
each of them. The association .as put 
‘forward on both sides was no more than 
a temporary arrangement that could at any 
time be brought to an end by those who by 
- invitation had brought it into being. The 
vital importance of these identical preten- 
sions will emerge in the sequel. ` 
The cases so put forward were litigated 
at great length and over many years, first 


in the Oourt of the Additional District. . 
Judge of Akola, andon appeal before the . 


‘learned Judicial Commissioner of the 
Central Provinces. At the ‘trial, many. wit- 
nesses were called on both.sides and many 
exhibits produced; 600 of these were put 
in on the plaintiffs’ side alone. In the result, 
on the cases so made, the findings of both 
Oourts are concurrent and are expressed in 
judgments of great elaboration and meticu- 
lous care. Broadly, the findings are in favour. 
of the Swetambaris. These had‘all along been 
in actual management of the temple and 
idol; their title and right of managment had 
been exclusive, and they had been worship- 


ping the image with jewels, ornaments and 


paintings, the male organof the deity being 
covered with the waist-tie and band fora 
. period which could not be’ definitely -ascer- 
tained, but at any ratefrom 1847-48, The 
Digambaris : had also been allowed to 


-worship in their own way in .the temple;.. 


‘bùt the witnesses of the .Digambaris on the 
point of the ownership of the temple and its 
management were not believed. ’ 

- As the.result, however, of the--evidence 
taken, the period of association, guardedly 
dealt with by both dispatants, assumed a 
significance more decisive than either of 
them had been prepared -to. acknowledge. 


It-was disclosed that, át the commencement. . 


of the present century, the management of 


the temple, although nominally in the hands - 
of the Swetambaris, had been in fact-usurp-- 


ed by the servants of the temple, known as 


Polkars, whofor many years had exercised. 
independent control and had become “‘per-- 


fect masters of the situation,” as the learned 
trial Judge expressed it. They set their 
employers at defiance, and, to consolidate 
their own position, tried.to play off the 
Digambaris against the. Swetambaris, 
They also maltreated’ and . plundered: the 
pilgrims..The two. sects united to face a. 
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common enemy;.and'in order to deprive the - 


‘Polkars. of the powers they had usurped, 


at the instance of 
agreed .to co-operate, - 
with the result that in May, 1901, a joint 


the. Digambaris, 


committee of equal numbers of Swetambaris - 


and Digambaris ‘was formed to undertake 
the management of all affairs, the prime 


-moverin the. arrangement on behalf of the 


Swetambaris. having - apparently been 
Kalyanchand Lalchand, one. of the present ; 
respoudents. : ; 

` This. committee, acting on behalf of both 


‘sects, joined in instituting criminal pro- 
-ceedings against the - Polkars, who, as a 


result, were reduced to the position of. 
servants of both. It was clearly the view ' 
of the learned trial Judge, snot dissented 
from on appeal, that but for the aid of the 
Digambaris then- rendered, and but for the 
monetary assistance then. provided by 
them, the temple and all control over it 
would have been lost to both sects. ~ : 
This made all the more significant the 
proceedings at a general meeting of the ` 
Jains in 1905, at which, the Joint Oom- 
mittee still being in- management, there 
was framed a scheme whereby the worship’ 
of the idol was to be-performed -by both 
sects in turns according toa regular time-.- 
table, which allocated precisely. the same: 
length of time for worship to each  séct,: 
The.result, as helid by both Courts, was that 
for the further period between: the eject-: 
ment of the Polkars and the quarrel over: 
the plastering of the idol in 1908, the two. ' 
sects. managed the.temple through their’ 
committee, and worship was.carried on by 
each -sects in accordance with its own 
ceremonies and. observances as prescribed 
by the time-table propounded in. 1905, - 
And, in the view of the learned trial Judge, 
these arrangements set at rest all disputes 
as to worship and as to the management 
of the Samsthan so far as the peculiarities 
of their. worship ‘and devotion went, and ' 
they practically set-a seal upon the.-re- 
cognised privileges of each party. . Giving - 
effect, therefore, to a plea of estoppel set up 
by the: defendants, he held that the plaint- 
iff Swetambaris could -no longer deny the 
right af. the -Digambaris to --the joint 
management of the'.temple and. to the 
worship of the idol in their own way as 


both of these matters were left in the-year 


1925.. Tanis geen 

- The. learned : Judge's decree is dated the 
27th March, 1918. Naturally no declara- 
tion that the Swetambaris.-.are entitled to 


“any exclusive-right of. management is-made, - 


+ 
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while the claims of. the Swetambaris to. 
exclusive.pivileges of worship are disallow-. 
ed: The parties are to adhere to the time-. 
table of 1905 and to obey the time regula-. 
tions and procedure of worship in their. 
‚own time as settled then. The collections of. 
money and offerings are to be made by the. 
two sects as hitherto from the time of the 
separation of their gadis and cash. The 
Swetambaris are to be ‘entitled to worship. 
“the image withthe ornaments, chaksu, tika, 
and the like, according to their forms of 
worship, but only in. their own time: no 
injunction is to restrain the Digambaris. 
from insisting upon their right to worship: 
the image without ornaments, and in their 
own way and in their own time according 
to the time-table. Hach party is, therefore, 
- directed strictly to adhere to time-table 
and the time limit imposed therein. 

Finally, an injunction is granted against 
the defendants and all other Digambaris 
restraining them from interfering with the 
Swetambaris in the plastering of the idol so 
as. to show the conflguration on it.of a waist- 
band and waist-tie and certain marks on the. 
ears and palms, but the order directs that 
“these marks shall not be so-bold and pro- 
minent so as to be offensive in any way, 
and that they shall be shown with as light- 
a touch of plaster and_as faintly as pos- 
sible.” a 

Both parties were dissatisfied, and the 
surviving plaintiff, Swetambaris by notice 
of appesi and the deiendant Digambaris 
by cross objections to the decree, set up 
again before the Court of the Judicial. 
Oommissioner, Oentral. Provinces, their 
respective cases as originally pleaded.. 
Before that Qourt, however, as stated in. 
its judgment, the Swetampari appellanis. 
no longer contested the right of the Digam- 
baris, as declared by the decree of :he trial 
Judge, to worship in their own way and 
in their own time, accoraing to the tıme- 
table, to which must be aaded the state-. 
ment of tneir Counsel before the Boaid. 
that they now make no claim to the eollec- 
tions of money and offerings made by 
worshippers during the periods of worship 

` assigned to the Digambaris. Tne cross-. 
objections of tne Digambuaris having failed 
to., impress tne Oourt, the issue there, at 
the end of the day, resolved itself into vhe 
question whether -the Supordinate Judge 
was wrong in refusing. to grant to tne 
Swetambaris a declaration of. bneir exclusive 
tight of.management, Oounsel for the 
Digambaris finally contending, only for the 
yetention, of the joint. management as 
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decreed by the Subordinate Judge.. In the 


‘result the Appellate.Court declared and 


held that the Swetambaris were on: the 
facts found, entitled to the exclusive 
management of the temple, and that the 
plea of estoppel set up by the written state- 
ment had no reference to that position. 


The conclusions of the’ Court are em-. 
bodied in its decree of the lst October, 
1923. It is from that decree that the present 
appeal is brought. 


On full consideration of the whole case 
their Lordships have reached the conclu: 
sion that the decree is right. 

The plea of estoppel contained in the 


“written statement is perfectly general in’ 


its terms,and the defendants, when asked, 
refused to give any particulars of its mean- 
ing. In the absence of such particulars . 
jt seems to their Lordships impossible for 
the appellants to contend with success that 
it was. thereby intended to set up against 
the plaintiffs’ claim to exclusive manage- 
ment an estoppel which would at once be 
fatal to the same claim then -being sub- 
stantively put forward by themselves. 

But the question is not:only one of 
form or of pleading. It is. also one of 
substance. The appellants’ case forcibly. 
presented to the Board was that the facts 
found by the learned trial Judge import- 
ed an agreement between the two sects as 
definite and permanent in the matter-of. 
joint management as the time-table in the. 
matter of worship was now admitted to be.. 
No such agreement, however, is pleaded even: 


_in the alternative: No issue with regard- 


to it was directed. No such issue could. 
have been directea as the existence of such: 
an agreement was entirely contrary to the, 
only pleaded case either of the. plaintiffs or 
of tne defendants. Moreover the evidence- 
taken was.not pointed to any such issue, 
and, as it stands, is, in- all its prolixity on 
this issue, incompicte. In saying this, their. 
Lordsbips nave specially in mind the -bsence 
of Kalyanchana from the witness-box—an. . 
absence only justifiabls by the fact that this 
matter on which his evidence must have, 
been so direct was not in issue at the, trial.. 
Lasily, the concession or the time-table- 
now made by the respondents does not, as- 
itseems to their Lordships, carry with it 

any aumission of a right on the part of the. 
Digambaris to participate in the manage-. 
ment. No one has, in fact, suggested that — 
the time-table without management is. 

valueless. On the contrary, the evidence 
shows: that this bas. been the. prevailing. - 


. 
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order since the final rupture between the 
‘parties took place in 1908, 


Their Lordships need hardly affirm that ` 


what they my call the Digambari right to 
‘the time table as now declared; with all its 
implications is in no sensea matter of 
favour. Itisa matter of right capable of 
being enforced in execution The Swetam- 
baris will understand that any interference 
“with the full enjoyment of that right by 
the Digambaris will bring them into conflict 
with the Courts. Nor will they forget that, 
‘by the admission of their learned Counsel 
before the Board, they make no claim to the 
collections of money and offerings made by 
worshippers during the Digambaris’ period 
of worship. With these matters kept fully 
in mind by the Swetambaris there seems to 
their Lordships to be no reason why under 
this arrangement the relations between the 


two sects should not in this matter be in the. 


‘future entirely harmonious. 

Ta the result, thérefore, the -appeal fails 
and their Lordships will humbly advise 
His Majesty that it be dismissed with costs. 

Their Lordships . will further humbly 
advise His Majesty that a petition lodged 
by the appellants for a stay of execution of 
the decree of the Judicial Commissioner be 
also dismissed with costs. 

A. Appeal dismissed. 

Solicitors for the Avpellants:—Messrs, 
Barrow, Rogersand Nevill. - 

Solicitors for the Respondents:—Messrs. 
T., L. Wilson & Co, 
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‘Fresent :—Lord Thankerton, Sir Lancelot 
Sanderson and Sir Benod Mitter. 
MAYASANKAR BHAGWANJI~ 
APPELLANT at 


7 . VETSUS 
SACHINDRA MOHAN GHOSH— | 
ii RESPONDENT, 

Decree—Consent decree—Fulfilment of condition 
imposed on judgment-debtor—Hzxtinguishment of right 
to execute. N, 

' A consent decree-for. money provided that if the 
judgment-debtor executed a patta (lease) of certain 
lands in favour of the decree-holder, the latter would 
not be competent to realize the decretal money from 
the judgment-debtor. 

_ Held, onthe evidence, that the judgment-debtor 
-had always beenready and willing to execute the 
„patta, and that-the decree-holder was not, therefore, 
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‘pointed on the 22nd of December, 


“Court of Oaleuttain a suit brought 
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Consolidated appeal from one judgment 
and two decrees, dated the 27th April, 1428, 
of the High Oourt, Patna, (Dassand Adami 
JJ), which reveraed two orders, dated the - 
7th January, 1928, and 3rd March, 1928, of 
the Subordinate Judge of Dhanbad. 
. The main question for determination on 
the present appeal was, whether the appel- 


_lant was entitled to execute a consent: 
. decree for money, dated the 15th February, 
1826, in the events which had since happen- 


ed. The Subordinate Judge answered the 
question in the affirmative, but the High 
Uourt took the contrary view. 

The facts of-the case, and the material 
portion of the consent decree in question are 


` sufficiently fully set out'in their Lordships’ 


judgment. Ae 

Messrs, Dunne, K. C., Dubeand B,B.. Joshi, 
for the Appellant, 

Messrs. DeGruyther, K. C., and Parikh, 
for the Respondent. 


JUDGMENT, 
Sir Lancelot Sanderson.—These 


are two appeals (consolidated) from 
one judgment and two decrees 
dated the 27th of April, 1928, of’ the 


High Court of Judicature at Patna, which 
reversed two orders, dated the 7th of Jan- 
uary, 1925, and 3rd March, 1928, of the 
Subordinate Judge of Dhanbad i 

The appellant is a decree-holder, and the 


‘above-mentioned orders of the Subordinate 


Judge were made on two applications by 
the appellant for the execution of a consent 
decree dated’ the 15th February, 1926, and 
made in a Suit No, 72 of 1924. which was 
brought by the appellant against the res- 
pondent, Raja Shri Shiv Prasad Singh 
(hereinafter called “ the Raja”), 

The respondent, S. M. Ghosh, was. ap- 
1927, 
High 

by the 
Ranees of the late Raja against the Raja. 

On the 7th March, 1916, the Raja succeed- 
ed to the Jharia Raj. i 

On the 6th March, 1919, the widows of 
the late Raja (hereinafter referred to as the 
Ranees) sued the Raja-in the Court of the 
Subordinate Judge, Alipore, for possession 
of the Jharia Raj. | 

On the 3rd November, 1921, the Subordi- 

nate Judge at Alipore dismissed the Ranees’ 


Receiver of the Jharia Raj by the 


‘suit and the Ranees appealed against that 


decree to the High Court at Oaleutta. 
By two agreements dated the 16th and 
18th November, 1921, during the pendency 
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of the Ranees' appeal, the appellant agreed 
to take from'the Raja, who agreed to grant, 
mining leases in respect of 1,050 bighas 
of land, in Mouza Barki Bowa, one of the 
villages of the Jharia Raj, on the terms and 
for the consideration therein mentioned. 

The Ranees thereupon obtained an order 
from the High Oourt at Calcutta restraining 
the Raja from executing any mining patta 
in favour of the appellant. 

On the 14th November, 1924, the appel- 
lant brought Suit No. 72 of 1924in the 
Court of the Subordinate Judge, Dhan- 
bad, against the Raja for a decree for speci- 
fic performance of the said agreements, or, 
alternatively, for a decree for Rs. 1,89,313. 

On the 10th February, 1926, the High 
Court at Calcutta gave the Raja permission 
to grant a lease to the appellant in the fol 
lowing terms :— | 

“ Permission is granted to the petitioner 
to. grant a lease to Mayasankar Bhagwanji 
-on the terms méntioned in the petition sub- 
ject to the following conditions :— 

“1, That the lease will be without pre- 
judice to the rights of the plaintiffs (mean- 
ing the Ranees) if any. l 

“9 .That the defendant (meaning the 
Raja) will bring’ into Court all rents and 
royalties which he may receive under the 
proposed lease. 

“3. ‘That the defendant (meaning the 
Raja) will procure a report within 
a month from either Bird & Co. or Jardine 
Skinner & Oo. estimating the value of the 
coal which may reasonably be extracted 
from the lands proposed to be demised 
within three years from date having regard 
to the present conditions of such land, and 
the defendant further undertakes that he 
will furnish security within a fortnight of 
the date of the report to the satisfaction of 
this Court for the amount so reported,” 

‘On the 15th February, 1926, the appel- 
lantand the Raja entered into a compro- 
mise in Suit No. 72 of 41924, and on the 
same date the Subordinate Judge of Dhan- 
bad passed a consent decree, of which the 
material portion was as follows :— 

“J. That the plaintiff will got a decree 
for Rs. 1,40,353 (one lac forty thousand three 
hundred fifty-three) and Rs. 2,701-14-9 
as costs, therefore, i.e., in proportion 
thereto. 

“2, That the plaintiff will not be com- 
petent.to execute the said decree within six 
months from this day, and if the defendant 
according to the order of the Honourable 
Calcutta High Court dated the 10th Fab- 
ruary, 1926, executes-a patta in terms of. the 
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agreement and the plaintiffs execute a kabu- 
liyat in similarterms the plaintiff willnotbe 
competent to realise this decree money 
from the defendant. Otherwise the plaint- 
iff will be competent to realise the decree 
money by executing this decree after the 
expiry of the said six months and with 
interest at the rate of 8 annas per cent. 
per month from the date of the decree from 
the defendant. To that the defendant will 
not be competent to raise any objection.” 

On the 10th March, 1926, it was’ reported 
by Mr. Bathgate to the Calcutta High Court 
that no coal could possibly by extracted 
-within three years of the order of the 10th 
February, 1926, and on the 22nd March, 
1926, the said High Court made the follow- 
ing order :— 

“Tet the report of the 10th March, 1926, 
made by Mr. Bhagat (? Mr. Bathgate) be 
recorded. Itis not necessary in our judg- 
ment to make any further order except 
that we make it clear that no security need 
be given at present. As the learned Ad- 
vocate-General on behalf of his client 
(meaning the Raja) has no objection we add 
that the appellants (meaning the Ranees) 
shall have liberty to apply.” 

-On the 19th of April, 1926, the Pleader 
for the Raja sent a drait patta to the Plea- 
der forthe ‘appellant for approval, and 
asked for a kabuliyat in the terms thereof, 
but the latter failed to comply with that 
request. Correspondence took place in 
June, 1926, between the Pleader for the ap- 
pellant and the Pleader of the Raja. The 
appellant's Pleader, however, refused to 
accept the patia. ; 

The ground taken on behalf of the ap- 
pellant was that the draft was not in 
accordance with the consent decree of the 
15th of February, 1926, and that the order 
of the Calcutta High Court dated 22nd 
March, 1926, for which the Raja was alleged 
to be mainly responsible, had made the 
execution of the patta by the Raja accord- 
ing to the terms of the consent decree, im- 
possible. 

The Raja's Pleader asserted that the . 
draft patta was in accordance with the 
said consent decree, and suggested that 
the appellant’s Pleader should send a draft 
of ‘his own or alter the draft which had 
been submitted, só as -to’ bring it into 
conformity with the terms of the decree, 
and stated that he would accept the same. 
The appellant's Pleader did not, comply 
with the last-mentioned request, but repeat- ` 
ed -the objection that.the execution of the 
patta iby the Raja in accordance with the 
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possible. i 

It appears that the High Court of 
Calcutta, on the hearing of the Ranees’ 
appeal in August, 1925, dismissed the 
Ranees’ claim tothe Jharia Raj, but allowed 
it in respect of the self-acquired proper- 
ties of the late Raja, and remanded the 
suit to the Subordinate Judge of Dhanbad 
to ascertain what those properties were, 


and on the 17th May, 1927, the Subordi-' 


nate Judge held that the village of Bowa, 
both as regards the surface and under- 
ground, was the self-acquired property of 
the late Raja, and made a decree for posses- 
sion in favour of the Ranees. 

The matters in dispute between the 
Raja and the Ranees are the subject of 
an appeal to His Majesty in Uouncil now 
pending. Ss 

On the 9th August, 1927, the appellant 
made the application (Execution Oase 
No. 464 of 1927) giving rise to the second 
appeal, for execution of the. compromise 
decree for realization of the decretal amount. 
The Raja filed objections opposing the 
application, but on the 17th January, 1928, 
the Subordinate Judge made an ‘order dis- 
missing the Raja's objections. The Raja 
thereupon appealed to the High Oourt of 
Jadicature at Patna. The appellant's ap- 
plication for execution was, however, struck 
off on the 24th January, 1928. ` 


On the 25th January, 1928, the appel-, 


lant made another application for execu- 
tion (Execution Oase No. 49 of 1928), giving 
Tise to the first: appeal for realization of 
the decretal amount by sale of certain pro- 
perties described therein. : 

On the application of the Raja the Sub- 
ordinate Judge made the Receiver, who 
was in possession of the property propos- 


ed to besold, a party to the last-mention- 


ed application. The Receiver: filed objec- 
tions to the application, contending that 
the appallant was not entitled to execute 
the compromise decree asa money decree 
on the grounds that the Raja had sub- 
mitted a draft patta, but the appellant 
failed to approve it, and thus prevented 
the Raja from executing the patta, that 
the appellant was, therefore, not entitled 
to take advantage of his own default by 
executing the decree as a money decree, that 
the Raja had always been ready and willing 
to execute the patta, and that there was no 
difficulty in granting the patia with the 
permission of the Calcutta High Court. . 
On the 3rd March, 1928, the Subordinate 
Judge of. Dhanbad made an- order dis- 
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allowing the Receiver's objection and allow- 
ing the appellant's -application for ex- 
ecution to proceed. In making the order he. 
followed his previous order of the Tth 
January, 1928, disallowing the Raja's 
objections. The learned Subordinate Judge 
held that the order of the Oalcutta 
High Oourt dated the 10th February, 1926, 
directing the Raja to furnish security, 
was intended to indemnify the appellant in 
\case it should be held that the property to 
be leased belonged to the Ranees and not 
to the Raja; thatthe Raja by his conduct 
in consenting to the order of the 22nd March, 
1926, giving the Ranees liberty to apply for 
security, prejudiced. the position of the 
appellant, and consequently the appellant 
was justified in refusing to approve the 
draft patta, that’ by the decree of the 7th 
May, :927, of the Subordinate Judge of 
Alipore, the title to the property to be leased 
was with the Ranees, and not with the Raja, 
and that the Raja by his conduct had made 
the condition for the execution of the patta. 
impossible of performance, and consequently 
the decree for the payment of money by the 
Raja must be given effect to, and that the 
execution. must be allowed to proceed, 
Against the said order of the 3rd, March, 
1928, the Receiver appealed to the High 
Court of Judicature at Patna. His appeal 
and the appeal of the Raja were heard 
together and disposed of by one judgment 
delivered on the 27th April, 1028. The 
learned Judges held that under the terms — 
of the consent decree the appellant had not 
reserved to himself the right to refuse to 
execute a .-kabuliyat; that the order of the 
Calcutta High Oourt did not affect the 
appellant's position, and, if anything, it was 
more favourable to him than the order of 
the 10th February, 1926, of the said High 
Court; that the decree dated the 7th May, 
1927, of the Subordinate Judge of Alipore, 
which was under appeal, did not affect the 
rights of the parties under the consent 
decree, because ihe appellant had agreed to 
take the mining lease during the pendency 
of the litigation betweenthe Raja and the 
Ranees; that the Receiver had agreed to 
apply for leave to.execute the patta on 
behalf of all the parties and under a patta 
so executed the title of the appellant would 
be complete; and that the appellant was not 
entitled to execute the consent decree as a 
money decree. -In the result they allowed 
the appeals with costs in both Oourts, set 
aside the orders appealed from and dismiss- 
ed the appellant's applications for execu. - 
tion. i 5 s as : S y 


r 


| ; 
. ., Against this’ decree: of -the’ High Oourt 

the appéllant has lodged the present 
. &ppeal. At the hearing it was not con- 
tended that the decree of the Subordi; 


nate Judge which decided that - the. 


village of Bowa was the. self-acquired 
property of thé late. Raja, and which gave 


_ possession thereof to the Ranees, affected — 


the rights of the parties under the consent 
decree. It is obvious that the appellant 
. agreed to ‘take the lease while litigation 
between the Raja and the Raneesof the late 
Raja was pending with respect to the Raja 
of which the village in question was alleged. 
-to be part, and the appellant must be taken 
"to have known of the Ranees’ claim with 


` respect théreto, andto have agreed to take. 
| the lease for what it was worth: It is also to ` 


be remembered that the aforesaid litigation, 
has not yet been finally determined in view. 
of the appeal to His Majesty in Council. ` 


“The only point argued on ‘behalf of the 


appellant before the Board, shortly stated, 
‘was that by reason ‘of the'order of the High 
Court of Oalcutta dated the 22nd of March, 
1926,.the Raja was not in a position to exe- 
cute a. patta in accordance with the terms-of 
Rie consent decree of the 15th of February, 
. _ It was argued that the Raja, by consent- 
ing to the order of the 22nd March, 1926, of, 
the Oalcutta High Oourt ‘in the Ranees’ 
suit, had altered the position, contemplated 
at the time of. the consent decree in the. 
appellant’s suit. It was said that it was then 
intended that such security as. should be 


necessary should be given within a fortnight ` 


of the date of the. report, mentioned in.:he 


r 2 


order of the 10th February, 1926, that. this 


was varied by the terms ofthe 22nd March, 


1926, and that if the ¿appellant worked the. 
colliery vigorously and did succeed in raising 


coal, the Ranees would insist on security 
being given by the Raja, who might. or 


might not give: the same; whereby. the 


position of the appellant was .altered and ` 


prejudiced. r 
Their Lordships are unable to accept this 
' argument. f 


They are of opinion that the Raja, by: 


consenting to the terms of the order of the 


` High Ọourt of Calcutta dated. the 22nd 


March, 1¥26, did not render it impossible 


‘for him to grant a lease in accordance with. 
the terms of the consent decree, dated the. 
- 15th February, 1926,.and they are further of 


opinion that in fact the Raja was prepared 


- with the said consent decree. 


and did offer to grant a lease in accordance. 


. Tt is nécéssary to refer again to the terms 
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of the said consent decree dated the 15th --. 
February, 1926. It provided among other. ' 


_Inattere, that if the Raja,.according to the 


order of the Calcutta High Court, dated 
the 10th of February, 1926, executed a.patta . - 
in terms of the agreement......... | the appel- 


| lant would not be competent to realise the: 


decree money from the Raja. 
The important words relating to the. 
question now under. consideration are, 
“According to the order of the Honourable 
Calcutta HighOourt dated ths 10th February, 
1926.” On reference to the order of the 10th- 


- February, 1926, whitch was made in’ the 


Ranees’ suit against the Raja, it appears 
that permission was thereby granted to the. 
Raja to grant a lease to the appellant on the 
terms mentioned in the petition, subject to — 
the conditions therein stated. There is. no 
suggestion that the terms of the draft patta 
were: not in accordance with. the terms 
mentioned in the petition. What, then, were 
the conditions? They -have already been 
fully stated. c i 

Nothing turns upon. the first condition. 
The second amounts to an undertaking by 
the Raja to bringinto Court the rents and 
royalties which he may receive under the- 
lease. ` 

The third refers to two vndertakings- by 
the Raja, ız., (a) that he will procure 
within a month the report therein mentioned 
and (b) that he will furnish security-within 
a fortnight of the date of the report to the 


‘satisfaction of the Court for the amounts so 


reported. ae 

The Raja gave these undertakings. 
Upon the Raja giving these undertakings, 
the conditions imposed by the Oourt were. 
fulfilled and the permission to grant a lease 
became complete and effective. Gak ee 
It so happened that the report was to the 
effect that on coal could possibly be extracted. 
within three years, and consequently the 
High Court of Galcutta directed, on the 
22nd March, 1926, that no security need 
then be given; but in order to protect the 
interests of the Ranees, and with the. 
consent of the Raja, liberty to apply. was 


-given tothe Ranees. The liberty to apply so 


granted to the Ranees did not-in any way . 
affect or invalidate the permission to grant. 
a lease which the Court had given to the’ : 
Raja on the 10th February, 1926, anid-which. 
became effectual when he gave the: under-. 
takings required by the Court. ; 
If the Raja had failed to carry out the 
undertakings given by him,.or any of them, 
the Raja might bave become liable to the 


| sanction of the Qourt, but „the: validity.of. 
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the lease, if granted by him with the permis-. 
sion of the Court, would not have. been 
affected thereby, - À 

For these reasons their Lordships are of 
opinion that the decree of the High Court. 


was correct, and that this appeal should be: 


dismissed with coats. ý 
They will humbly advise His Majesty 
accordingly. m 
K J.B. Appeal: dismissed, 


Solicitors for the Appellant:—Messrs. 
Watkins and Hunter. 

Solicitors for the Respondent:—Messrs. 
Stanley Johnson.and Allen. . i 
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FADA RADIO Lro.—RESPONDENTS. 
Patents—Subject-matter—Invention. and novelty— 
Putting old things to new use—Small step forward in 
invention—Right to protection—Anticipation—Previous 
knowledge -or user—Previous publication—Question of 

construction—Admissibility of parol evidence. 
To justify the granting of a patent 


tive power or inventive genius, though it may in 
cases be.very slight. Slight alterations or improve- 
ments may produce important results, and may dis- 
close great ingenuity. Sometimes it is a combination 
that is the invention; ifthe invention requires in- 
dependent thought, ingenuity and skill, producing in 
‘a.distinctive form 'a more efficient result, converting 
a comparatively detective apparatus into a useful 
and efficient one, rejecting whatis bad and useless 
in former attempts and retaining what is useful, and 
uniting them all into an apparatus which, taken as a 
whole, is novel, there is subject-matter. A . new. 
combination of well-known devices, and the applica- 
tion thereof to anew and useful purpose, may re- 
quire invention to produce it and may be good 
:subject-matter for a patent. [p.570, col. 2.] 

Any information as to the alleged invention 
given by -any prior publication must be for the 
purpose of practical utility, equal tothat given by 
the subsequent patent. The latter invention must be 
described in the earlier publication that is held tò 
anticipate it, in order’ to sustainthe defence of an- 
- ticipation. Where the question is solely one of prior 
publication, it is.not enough to prove that an appa- 
ratus described in an earlier specification could have 
been -used to produce this or that result. It must 
also ‘be shown that-the specifications contain clear 
and unmistakeable directions so to use it. lt must be 
shown that the public have been so presented with 
the invention that it is out of the power of any sub- 
sequent person te claim the invention as hisown. [p: 
571, col, 2;-p. 572, col.1.] . f it ee 


Hi 
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The-question whether a'prior specification describes 
the invention -claimed by a subsequent inventoris a 
question of construction ` and parol evidence is 
only admissible for the purpose of explaining words 
or symbolsof art.and.other such-like teehnicalm at- 
ters, and, of informing the Court of relevant sur- 
rounding circumstances. [p. 572, col. "1. 

Where the vacuum tube used in an'invention was’ 
not in itself new but the particular use of itfor the 
purpose described,in combination with .the, other 
elements of the system was new.and produced an ad- 
vantageous result : 

Held, that there was sufficient element of novélty to 
support the patent. [p 571, col. 2.7 

A step forward, though it bea small step, isall 
that is necessary so far as subject-matter is concern- 
ed. [ibid.] 

Under the English Law if a person applied'for and 
took out apatent, his rights cannot be defeated by, . 
merely showing that another person had already 
made the discovery but had .kept it to himself. [p. 
573, col. L.J 


_ Messrs. R. £. Cripps, R. S. Smart and J.C, 
Mac Fariane, for the Appellants. 

` Messrs. W.D. Herridge and W. T, Watson; 
for ihe Respondents. i 


JUDGMENT. 

Lord Warringtonof Clyffe.—The 
action in which the present appeal arises 
is one for the infringement of the Cana- 
dian Patent No, 208,583, the application 
for which was made on 17th ` September, 
1920. The application was made by the 
inventor, Ernest Alexanderson. The 
Patent was dated 15th February, 1921, and 
was granted to the present appellants as 
assignees of Alexanderson. 

That the patent was infringed by the. 
respondents is admitted, butthey dispute 
its validity on several grounds, including 
those hereinafter specifically mentioned, ` 

Thetrial Judge Maclean, inthe Exchequer 
Court of Oanada, held that none of the, 
grounds of defence was established, and on 
14th April, 1927, he pronounced a decree 
whereby it wasdeclared and adjudged that, 
the patent was valid and that it had had 
been infringed by the respondents, and an 
injunction with ancillary relief, including 
an enquiry as to damages, was granted, 

The.respondents appealed to the Supreme.’ 
Court of Oanada, whoon 7th February, 1928, 
made an order allowing the appeal, revers- 


- ing the judgment of the Exchequer Court 


and dismissing the action with costs. i 
The present appeal is brought by special 
leave of His Majesty in Council granted 


-by Order in Council dated 30th’ July, 1928. 


Among the grounds of defence raised 
by the respondents it is necessary to men- 
tion the following only, viz, (1) lack of 
subject-matter having regard to the state 
of the art as shown by. earlier patent 
specifications; (2) lack: of utility;.:(3). ane 


_ things, “was not known or used by any 


i 
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$ ticipation. “y-a specification of a German 


‘patent granted on 23rd June, 1919,, to Sch-. 
loemilch and Yon Bronk: on an applica: 
tion made . on:- 9th February, 1913. -The 
specification, however, remained unpublish- 


.‘ed until the grant of the patent; (4). A` 


defence .founded on 6. 7, Patent Act of.. 
“1906, which..provides that. the~invention 
‘claimed sliall be one which -amongst other 
other person . before the claimant's inven- 
tion thereof."> v= -> a ays of 

---:A- further defence.was raised founded -on 
the fact that’ Alexanderson’s declaration . 


. in support of his application stated con- 
l tar oile fact. that he had not applied for- 


or obtained -a patent -for the invention in a: 
foreign country. . ae 


_.-It will be convenient to deal with these. 


defences in order, except that No: 2 (want 
of:utility)may be ‘disposed of at once, in- 
asmuch as it was not seriously pressed 
before the Board. ie 

The) patent relates to wireless tele-- 
graphy, or rather, to wireless telephony 


-and in particular. to the selection in a. 


E kad 


receiving apparatus of oscillations of a 
given wave-length from mixed oscillations. 
This quality of a receiving apparatus is 
conveniently referred to as “selectivity. ” 


. Speaking generally, the object of' the 


inventor was to increase the selectivity of 
the apparatus and at the same time to avoid 


loss of strength in the selected oscilla- 
tions. Te h cpt 
The chief elements ina radio receiving ap-. 


aratus,their functions and operation, are so 


` fally described by Maclean, J.,.in his judg- 


ment (Record, pages 390 391), that it is un- 
necessary to repeat them. It is sufficient tosay 
that at a receiving station it is necessary 
to_eliminate from. the infinite number of 
waves reaching the antennae or aerial 
all. excspt those of the desired wave- 
length, and that this is achieved by the 
use of a tuned circuit containing 
a condenser. The condenser contains two 
sets of plates, one of which may be made. 
moveable or variable with respect to the 
other; thus varying the capacity of the. 
condenser and adjusting the resonant. 
frequeney so a3 to correspond to the’ 
frequency of the desired wave. A variable 
condenser is conventionally distinguished. 
in drawings ofan apparatus by an arrow 
drawn through tbe lines representing 
the condenser. . Another conventional sign 
is an arrowhead, pointing to the secondary’ 
of the induction coil. This indicates that . 
the number.of turns of -the coil.may þe- 


follows : 
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changed, thus varying the inductance or ` 
the voltage of the induction circuit, and 
asa consequence the resonant frequency 
thereof. i ; 
_ It will be convenient, in the first in- 
stance, to deal with the.two questions of 
subject-matter and noveliy or anticipation | 
as they ‘stand under the general law of 
patents without reference to the parti- 


- cular provisions of the Oanadian Patent 


Act, and then to consider how far, if all, 
that Act alters the position. a 

First, as. to subject-matter. The question ., 
here is one of fact, whether, having regard . 
to the conditions of the art,- there is 
sufficient invention in that which the 
patentee ‘claims to justify the granting of 
a patent. : 

The law on this subject is, in their 
Lordships’ opinion, accurately summarized 
by Maclean, J., in his judgment at vage. 
393 of -the Record. His statement is- as 


“There must be a substantial exercise of ` 
the inventive power or inventive genius, 
though: it may in cases þe very slight. 
Slight alterations or improvements may pro- 
duce important results, and may disclose 
great ingenuity. . Sometimes it is a combina- 
tion ‘that’ is the invention; if the. inven- 
tion-requires independent thought, in- 
genuity and skill, producing in 8 distinctive 
form a mere-efficient result, convérting a: 
comparatively detective apparatus into a. 
useful.and efficient one, rejecting -what is 
bad and -useless .in former attempts and 
retaining-what is useful, dnd uniting them- 
all into an -apparatus .which, taken as a 
whole, is novel, there is subject-matter, A 


new combination of well-known devices,.. - - 


and. ‘the, application thereof to a new and 
useful purpose, may require invention. to ... 
produce it and may be good ‘subject-matter 
for-a patent.” . = a ee . 
- It is now necessary as shortly as may be 
to considerin what manner Alexanderson 
describes his alleged invention and what it 
is that le claims. Pa - A 
- His general description is as follows: 
“In accordance with the present inven- 
tion, selective tuning is secured by the use 
of a plurality of resonant circuits arranged 
in -cascade in such a manner that-the 
selectivity of the system. increases in geo- 
metric ratio with the number ofcircuits 
employed. The selective circuits . are 
respectively interlinked by a relay con- 
trolling a separate source of energy to in- 
.itiate oscillations corresponding to potential 
gacillations impressed upon. the.relay.. Ag 
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each tuned circuit is more or less opaque 
to disturbing oscillations differing in fre- 
quency from the oscillations to be selected, a 


certain percentage of the disturbances is’ 


eliminated in each circuit of the series, 80 
that the purity of the incoming train of 
oscillations progressively. increases 28 
it is successively relayed. The relay pre- 
ferably used for this purpose is an electron 
discharge tube having an incandescent 
cathode, an anode and a grid.” 

It is unnecessary to explain the drawings 
at length. It is sufficient for the present 
purpose to say that in each case the conden- 
ser on the input circuit, that is to say, the 
circuit connected with the cathode of the 
electorn discharge tube,is indicated as being 
a variable condenser by the use of the con- 
ventional sign of an arrow, and the circuit 
is thus shown to be a tuned circuit capable 
of adjustment according to the particular 
. wave length which it is desired to select, 
The drawings and the detailed description 
referring to them. deal only with the 


employment of three tuned circuity, but 


the patentee points out that he does not 
limit himself to three, but that other 
tuned circuits may be added and the dis- 
turbing impulses suppressed in the same 
degree, viz, in geometric ratio with the 
number of circuits employed. 

Claim 3 (the only claims to which, in their 
Lordships’ opinion, it is necessary to refer). 
is as follows: 


“A tuned circuit receiving system. for 


detecting sustained oscillations of a given 
frequency comprising a plurality of circuits 
resonant to the frequency of the oscilla- 
tions to be detected and arranged in cascade 
relay devices joining each of said circuits to 
another comprising an evacuated :envelope, 
an electronemitting cathode, a co-operating 
anode, and a grid, said devices being con- 
nected to one of said circuits at the cathode 
and grid and to another circuit at the 
cathode and anode and a local source of 
energy in the.second circuit.” 

The question as to subject-matter was 
not dealt with by the Supreme Court be- 
cause having decided, as they did against 
the appellants on other grounds, it was 
unnecessary to consider whether the plan 
proposed by Alexanderson disclosed such 8 
degree of invention as would justify the 
granting of a patent. 


There is one circumstance which on this ` 


point cannot be neglected, though it is not 
of cardinal importance, viz., the fact siated 
by the appellants and not denied, that 
Alexanderscn's system when published, was 
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generally accepted and adopted in the 
art. 

It is true that the fact that increased 
selectivity was apt to result in a diminution 
of signal strength had been realized by 
others, and certain devices had been sug- 
gested for overcoming it, e.g., the employ- 
ment of a relay in a mechanical or acoustic 
form by Lorenz. For this purpose’.Alex- 
anderson suggests the use of the vacuum 
tube for coupling the several circuits 
together ateach relay. In their Lordships’ 
opinion, following that of Maclean, J., and 
assuming for this purpose that Alexander- 
gon’s suggestion had not been anticipated 
the assembling by Alexanderson in one 
device of the instrumentalities which 
furnished. means for providing selectivity, 
progressively improving from circuit to 
circuit, and at the same time preserving 
the signal strength, displayed sufficient 
invention to support his patent, It is true 
that the vacuum tube which in Alexan 
derson’s invention performs the function 
of keeping up the signal strength, was 
not itself new, but the particular use of 
it for the purpose described in combina- 
tion with the other elements of the sys- 
and producing the advantageous 
result, is, in their Lordiships’ opinion, a 
sufficient element of novelty to support 
the patent. It may be only a small step, 
but it is a step forward, and that-is all that 
is necessary so far as subject-matter ig 
concerned. 

But then there arises the much more 
serious question of anticipation. The 
answer to this question ultimately involves 
a consideration of the special provisions 
of the Oanadian Act, but for the present 
their Lordships propose to deal with the 
matter without reference to those provi- 
sions. i 

The law on this subject is, in their 
Lordships’ opinion, accurately stated by 
Maclean, J. He says (Record, page 393): 

“Any information as to the alleged inven. 
tion given by any prior publication must 
be, for the purpose of practical utility, 


‘equal to that given by the subsequent 
_patent. 


The latter invention must be de- 
scribed in the earlier publication that is 
held to anticipate it, in order to sustain 
the defences of anticipation. Where the 
question is solely one of prior publication, 
it is not enough to prove that an apparatug 
described in an earlier specification could 
have been used to produce this or that: 
result, It must also be shown that the 
specifications contain clear and unmistak- 
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‘able: directions so to use it. It must be 
shown that the public have been so pre- 
sented with the invention that it is out 
of the power of any-subsequent person to 
claim the invention as his own. 

The. only prior publication which it is 
necessary to.consider is the specification of 
‘Schloemileh and Von Bronk for their 
‘German Patent No. 299,300; which was 
‘dated 9th February, 1913, -but was not 
‘published until the issue of the patent on 
23rd- June, luly, prior, therefore, to the 
‘specification of Alexanderson, which was 
filed with his application on 17th Sep- 
tember, 1920. Does then the specification 
‘of Schloemilch and Von Bronk describe 
theinvention claimed by Alexanderson? | 


|. Itis well-settled that.this is a question 
of construction and that parol evidence is 
only. admissible for the purpose of explain - 
ing words or symbols of art and other such- 
like. technical matters, and,.of course, of 
informing the Court of relevant surround- 
‘ing circumstances. The learned Judge who 
delivered the leading judgment on this 
point in the Supreme Court rightly, in 
their Lordships’ opinion, considered that the 


question turned on whether Schloemilch. 


and.Von Bronk intended the input ciruit, 


viz, the circuit between the grid and the: 


filament in the vacuum tube, to be tuned. 
‘Unfortunately, however, in their Lordships’ 
view, he rested his conclusion, not on the 
true construction of the document as alone 
revealing the intention, but -on the atten- 
tion of the authors of it, derived partly 
from conversations between them and what 
they actually did, and partly from a blue 
print drawing not reproduced in the speci- 
fication. In their Lordships’ opinion, 
neither the parol evidence nor the blue print 
was properly admissible for the purpose for 
which they were used. As to the blue 
print, moreover, it should not have been 
relied upon for any purpose. Except that 
it came from a file in the possession of the 
German Oompany to which Schloemilch 
and Von Bronk belonged, no evidence was 
given as to the person who prepared it, nor 
any other evidence which would make it 
admissible, Except that it bore the date 
“ 6th February 1913,” which might have 
been put upon it at any time, there was no 
‘sufficient evidence as to when it was 
actually made. f ` 

As to the specification itself, it is fairly 
clear ‘from it that the main object of the 
invention was amplification and not selec- 
tivity. The only reference to a tuned 
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circuit isin the description of the detector 
circuit, where the writers state that 
“it may be preferable to provide an inter- 
mediary circuit tuned to the.oscillation,” 
and this intermediary circuit is on the 
drawings duly furnished with a variable 
condenser identified as such by the con- 
ventional arrow. In Fig. 2 other con- 
densers are shown one on the input and 
one on the output circuit, but neither of 
these is represented as variable. The 
reference to tuning in regard to the in- 
termediary circuit above referred to and 
the absence of any such reference in the 
other cases is, in their Lordships’ opin- 
ion, most significant. Some reliance was 
also placed by the respondents upon an 
arrowhead shown onthe drawings in con- 
nexion with the secondary of the transform- 
ers, but their Lordships agree as to this | 
with the view of Maclean, J., this indicated 
a voltage tap rather than a tuning devise, 
especially as the circuit on which it appears 
had on itthe variable condenser above refer- 
red to, and both would not be required for 
tuning purposes. Treating then the ques- 
tion of anticipation as one to be solved.only: 
by ascertaining the true construction of the 
document containing the alleged prior 
publication, their Lordships have come to 
‘the conclusion that the respondents have 
failed to make out their case, and that the 
attack on the appellant’s patent on ‘this 
ground fails, : 

But so far their Lordships have been 
considering the matter without refer- 
ence to the special provisions of the Oana- 
dian statute on the subject, and its construc- 
tion and effect must now be dealt 
with, 

Chapter 69 of the Revised Statutes -of 
1906 is the Statute applicable to this case. 
Section 7 is as follows: 

“7, Auy person who has invented any 
new and useful art, machine, manufacture 
or composition of matter, or any newand 
useful improvement in any art, machine, 
manufacture or composition of matter,- 
which was not known or used by any other 
persons before his invention thereof, and 
which has not been in public use or on sale 
with the consent or allowance of the 
inventor thereof, for more than one year 
previously to his application for patent 
therefor in Canada, may, on a petition to 
that effect, presented to the Commissioner, 
and on compliance with the other require- ` 
ments of this Act, obtain a patent granting 
to such person an exclusive. property in 
such invention,” k ae 


ga 
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The section raises several important and 
difficult questions, some of which have 
been determined. by authority. It was. 
decided in Pope Appliance Corporation v. 
Spanish River: Pulp and Paper Mills Ltd. (1): 
that the public use or sale for more than a” 
year previously to the application must, 
be ‘public use or sale in Oanada, these 
` words applying not to the application but 
to the public use or sale. . 

On the other hand, it has been decided. 
by the Supreme Oourt in Wright & Carson: 
v. Brake Services, Ltd., (2) that the words: 
“which was not known or used by any’ 
other person before his (the applicant's) 
invention thereot” are not qualified by 
the words “in Oanada,” and accordingly: 
if it can be shown that the invention was 
known or used by ‘any other person in any 
part ofthe world before the invention in 
Canada, that fact alone would render the: 
patent invalid. 

This is a very far-reaching pronounce- 
ment. It undoubtedly overturns patent. 
law as’ understood in England, for it is. 
quite certain that in English Law if A 
applied for and took out a patent it would. 
be neither here nor there for B to come. 
forward and say; “I will show that Ihad. © 
already made the discovery, but I: kept it 
to myself.” A had made a contribution to 
the public by showing them how to. 
practise- the invention. B had made no 
such contribution, snd, therefore, he had 
no rights in the matter. Also it obviously. 
opens the door to defeat avy invention, it 
may be after a long space of time when it 
has shown itself to be really valuable, by 
parol evidence which may be hard to 
check. Nevertheless, as a mere question 
of construction of the section, their Lord- 
ships are not prepared to differ from the 
Supreme Court on this point. 


The present case.is a good instance of 
whatmay be called the danger of the matter. 
In accordance with what has already been 
said, their Lordships hold that Alexander- 
son's specification: was not anticipated by 
the specification of Schloemilech and Von 
Bronk. ‘ Alexanderson had been enjoying 
the profits of his patent for many years, 
yet now it may be set aside ~ not by 
Schloemilch and Von Bronk’s specification 
but by what form the parol . testimony 
may be held to be their -knowledge. lt 
must be clearly kept in view that the 


(2) (1829) A. 0, 269;.98 L. J. P, 0,50; 140 L, T, 409; 


45 R.P. 0.23. 
(3) (1926) 5. O. R, 434, 
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date of the knowledge or use by any other 
person is a date before the invention, not 
before the patent. This, therefore, lets. in 
parole evidence to uphold, just as it has 
let it in to cut down. Now, taking the 
knowledge of Schloemilch and Von Bronk, 
as the Supreme Court has done, as at least 
10 or 14 days prior to sth February, 1913, 
the date of the application for the German 
patent, how stands it. here as to Alexander- 
son's invention? On 4th February Alexan- 
derson wrote a letter to Davis in which he 
describes “the new system of tuning, which 
I have devised,” and he clearly sets out 
his method of tuning, as he expresses it,. 
by geometrical progression. A copy of - 
that letter’ was sentto Dr. Langmuir, who 
had had conversations with Alexanderson 
in January, and this is what he says about 
it, and the conversations he had: | 

- “Q. I would ask you to state whether or 
not, as one skilled in the art, at-that time, 
the letter formed a disclosure to youof the 
subject-matter of the Alexanderson patent 
later in suit in this action? A This letter 
covers practically the same ground as the 
conversations that I had had with Mr. 
Alexanderson during the preceding weeks, 
It gives a very clear summary of Mr.. 
Alexanderson's ideas and describes the 
principles involved -in the idea of tuning 
in. geometrical progression, so clearly that 
it would have been sufficient even if I had . 
not had any previous conversation with Mr, 
Alexanderson, to have enabled me to build 
the device and obtain the advantages of . 
geometrical tuning which „Mr. Alexander- 
son foresaw. Not only:is the theory of 
the operation of this system described in 
the letter, but the means of, accomplishing 
it by use of the audion, is: clearly. dese 
cribed.” 4 Na 

The respondent's expert witness, Mr.. 
Hazeltine, is asked as to this letter, and 
he criticises the use of the word “rectify” . 
used in it, but in cross-examination: he 
admits that the writer is really referring 
not to a rectifier but to a type. of audion 
which De Forest invented and- which he 
expected Langmuir to improve, 

The question really comes to this, and 
it is the root of the matter. The letter 
taken owing to Langmuir‘a evidence as 
being a mere reproduction of the, conversas . 
tion in January, shows the whle method, 
but indicates that one of the. necessary 
parts of the. contrivance must be of a 
certain quality. That is indicated by this 
sentence: > . NA” GA AA WA 

“The device-necessary to accomplish. this. 


574 
. is some form of high frequency relay which 
enables one high frequency current to 
control another high frequency circuit 
without the first circuit being influenced 
by the phenomena in this second circuit. 
Such a relay isthe incandescent rectifier 
where the flow of current in the local 
‘circuit is controlled by a potential introduc- 
ed in the path of the radiating energy.” 
The well-known relay was that of De 
Forest, It was suspected, though not 
, actually proved, that it might prove too 
sluggish for a high frequency relay, but 
Langmuir improved on the De Forest relay 
and that was the relay that was included 
` in the specification for the patent. Now, 
the Supreme Court has held that Alexander- 
son's invention was not completed till 
May, when to quote their words, Dr. 
Langmuir had constructed audions which 
when tested were found to give a frequeney 
in the relayed current equal to the incom- 


ing oscillations. The point is a narrow- 


one, but their Lordships think that what is 
meant in the section by using the word “in- 
vention" instead of “application” or “patent” 
is that what is to be consideredis the des- 
cription whether spoken toor putin writing 


which really gives the means of making © 


the desired thing which is to be the subject 
of the patent. In other words, the arrange- 
ment as to the audion was complete, The 
invention was a tuning by geometrical 
progression associated with a suitable audion 
which the modification of the De Forest 
audion proved tobe. De Forest's audion 
might do Ifit did not, then a modification 
ofit would, Itis just analogous to saying 
that a certain part of a machine should be 
of a strength capable to bear such-and-such 


a strain, without an ‘indication of what the. 


exact strength should be. Their Lordships 
are, therefore, of opinion that fairly read the 
é@vidence shows that Alexanderson had 
discovered his “invention” in January, 1913, 
and therefore he is not hit by the fact which 
js assumed that Schloemilch and Von Bronk 
also discovered it in February, 1913, though 
they did not proceed to make practical use 
of that discovery. 

There remains one contention on the part 
‘of the respondents to be disposed of. The 
application for the present patent was made 
‘on 17th: September, 1920, and more. than a 
year before this date, viz, on the 22nd 
February 1916, there had been issued to the 
applicant a patent for the same invention in 
the United States, and he was accordingly. 

-not entitled to the protection afforded by 
`p, 8 of the Act of 1906, and - under- this Act 
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his patent would have been void. Moreover, 
in the declaration required bys. 10 had falsely - 
stated that: 

“The invention has not been patented to 
me-or to others with my knowledge or 
consent in any country.” , 

By s. 29itis provided that a patent shall 
be void if- any material allegation in the 
petition or declaration of the applicant in 
Tespect of such patentis untrue. The appel- 
lants relied on this fact as destructive of the 
patent. ` 

But in the meantime there had been passed 
an Actof 1921 containing the following | 
section: i 

“7 —(1) A patent shall not be jrefused on 
an application filed between the lst August, 
1914, and the expiration ofa period of six 
months from the coming into force of this 
Act, nor shalla patent granted on such 
application be held invalid by reason of the 
invention having been patented in any other 
country or in any otherof His Majesty's 
Dominions or Possessions or described in 
any printed publication or because it was in 
public use or on sale prior to the filing of the 
application, unless such patent or publica- 
tion or such public use or sale was issued or 
made prior to lst August, 1913.” 

The application forthe present patent was 
made during the period mentioned in the 
Act and accordingly it cannèt be held 
invalid by reason of the earlier patent in 
the United States. and the misstatement in 
the declaration. has become an immateri- 
al allegation. The Act is clearly 
retroactive so far as regards the fact of 
the issue of a foreign patent, and 
it would be somewhat strange if it were 
held to have no retroactive effect as regards 
afalse declaration as to that fact. The 
matter came before the Supreme Court in 
Fada Radio Ltd. v..Canadian Electric Co, 
Ltd. (3) and the question was decided in 
favour of the patentee on the ground’ that 
the statement had become immaterial. The 
only distinction between that case and the 
present is that there it was, not in the opin- 
ion of the Court established “as eonclusive- 
ly as might be,” that the issue of the 
foreign patent was known to the -declarant 
whereas in the present case he himself ob- 
tained the foreign patent. But, in their 
Lordships’ opinion, this ought to make no 
difference in the result. The issue for the 
foreign patent becomes by the operation of 
the Act of 1921 an immaterial circum- 
stance,.and the allegation as to it is, there, 

(3) (1927) 8. O, R520, 0. a 


ward Kh. saa 
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‘fore, also immaterial and it becomes no less 
so though made by a person who knew; or 
‘at all events ought to have known, the 
truth. ; 

All that is in question now is the validity 
of the patent; whether the declarant per- 


sonally may be under any liability criminal - 


or otherwise, for his misstatement is an- 
other matter. In their Lordships’ opinion, 
this objection fails, 

Their Lordships will, therefore, humbly 
advise His Majesty to allow the appeal and 
restore the judgment of the Hxchequer 
Court, the. appellants to have their costs 
before this Board and in the Courts below. 

A. Ee Appeal allowed, 
Solicitors for the Appellants:—Messrs. 
Lawrence Jones & Co. 

Solicitors for the Respondents: Messrs. 
Blake & Redden. 


PRIVY COUNCIL. : 
APPEAL FROM THE Court oF Kine's BENOH 
: oF QUEBEC, 
: October 15, 1929. 
Present:—Lord Ohancellor, Lerd Darling, 
- Lord Warrington of Olyffe, Lord Tomlin 
o and Lord Thankerton. 
DANIEL EUGENE LECAVALIER— 
APPELLANT , 
versus 


OITY or MONTRHAL-—RRAPONDENTG, 

Nuisance—Suit by plaintiff after-he had sold prop- 
erty, competency of—Re-conveyance during pendency 
of suit, effect of—Duty of plaintiff to prove title— 
Right of defendant to take advantage of defect in 
title: disclosed in evidence—Tort-feasor, whether can be 
compelled to take over plaintiff's property and pay for 
it. 
The plaintiff who was the owner of certain lands 
intersected by a water-course instituted a suit com- 
plaining in effect that the defendant had used this 
water-course aS a common sewer, discharging into it 
quantities of foul and other noxious substances, there- 
by occasioning a very serious nuisance to’ the appel- 
lant, and he claimed an injunction and damages, 
alleging loss of revenue from the lands and a dimi- 
nution oftheir value. Afterwards, he, by leave of the 
Qourt, delivered an amended statement of claim, 
whereby he alleged that the conduct of the respond- 
‘ents amounted in effeet to an expropriation of the lands, 
and claimed, as an alternative to an injunction, the 
actual value of the lands, offering, in the event of such 
claim being allowed, to convey the lands to the respond- 
ents. It appeared in evidence that the plaintiff had con- 
veyed the lands by an unregistered sale-deed to 
a third party before the date of the suit and that 
the latter had sometime after the institution of the 
suit re-conveyed the properties to the plaintiff by a 
similar deed: 


~ * Held, (i) that though the fact that the two documents, 
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namely, the sale-deed and the !deed of re-conveyance 
were not registered would have given priority to a 
third person claiming under a registered deed, it had 
no bearing on the question of the plaintiff's right to 
sue; [p. 576, col. 2.] i | 

(ii) that the defendants were entitled: to raise the 
plea of want of title even though they had not raised 
it in their pleadings as it was incumbent on the plaint- 
iff to prove his title and not on the defendant to 
disprove it, and as the defendants came to know of the 
ae only after they were disclosed in evidence; 

ibid, 
(viz) that the plaintiff hadno right to sue as he had 


parted with the ownership ; p 577, col. 2.] 
(iv) that in acting as it did, the respondent Oity 
was a tortfeasor and nothing more, liable 


to pay damages in an action by a person entitled to 
complain of nuisance, but not liable to be compelled 
to take over and pay for the lands as ex-proprietors. 
[p. 577, col. 1.] : 


Messrs, G. Lawrence and P. St. Germain, 
for the Appellant.. - j 

Messrs. Aime Geiffrian and G. St. Pierre, 

for the Respondents. 
JUDGMENT. 

Lord Warrington of Clyffe.—This 
is an appeal from a judgment, dated 14th 
January, 1929, of the Court of King’s Bench 
(Appeal Site) for the province of Quebec, 
whereby that Oourt reversed a judgment 
dated 10th March, 1927, of the -Superior 
Court of Quebec in favour of the appellant 
and dismissed his action with costs. The 
action was commenced on 30th June, 1923, 
the appellant being the plaintiff and -the 
Oity of Montreal being the defendants. 

The plaintiff alleged that he was-the 
owner (proprietaire) of certain lands lying 
to the north of the Oity and bounded: on 
the north by the Reviere des Prairies, 
‘These lands were intersected. by a water- 
course called the Ruisseau: Raimbault, 
which eventually flowed into the Riviere des 
Prairies. The appellant complained in 
effect that the City had used this water- 
course as a common sewer, discharging into 
it quantities of foul and other noxious 
substances, thereby occasioning a very 
serious nuisance to the appellant, and he 
claimed an injunction and damages, alleg- 
ing loss of revenue from the lands and a 


diminution of their value. 


He afterwards on 18th December, 1925, 
by leave of the Oourt, delivered an am- 
ended statement of claim, whereby he 


-alleged that the conduct of the respondents 


amounted in effect to an ex-propriation of 
the lands, and claimed, as an alternative to 
an injunction, the actual value of the lands, 
offering, in the event of such claim being 


. allowed to convey the lands to the respond- 


ents. ; = 
By his judgment the learned trial Jud ge, 


Duclos, J., declined to grant an injunction, 


x 
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but’ allowed : the alternative claim’ of the- 


appellant, assessed the value of the lands at 
.$90,000,- and awarded this sum, with, 12 
years’ interest at 5 per cent. amounting al- 
together ` to “$1,44,000, to be paid by the 
respondents, to the appellant,’ with interest 
from the date of the judgment, with costs, 
and declared that on payment -of: principal 
interest'and costs the registration of the 
judgment should confer title on the res- 
‘spondents, ; ; 
- It ought to be mentioned that in the 
‘meantime the appellant had obtained an 
interim: injunction restraining the continu- 
ance of the nuisance complained of . This 
injunction was not obeyed and . om three 
several occasions the respondents were 
fined $500, $500 and $2,060 respectively, 
‘payable to the Grown. for non-compliance 
therewith. It does not appear whether the 
payment of these fines was enforced. 


. The existence. of a serious nuisance was 


established at the trial and is ‘not in issue; 
but the respondents contended and repeat- 
ed their contention before the Board, that 
the action was unfounded for the following 
Teasonsi— ` > > i 
(1)-That the allegation on the part- of thè 
plaintif that on 30th June, 1923, the date 
.of .the commencement of the action, he 
was the:owner of the lands in question was 
shown by his own evidence to be and was in 
fact untrue, and ‘that he had no other in- 
-terest sufficient to support an action. 
(2) That there was no foundation in fact 
or in law for the claim that the conduct of 
the respondents amounted to an ex-propria- 
tion, and that the 'appellant was entitled to 
recover the value of lands. 
. (3) That inasmuch as on 20th September, 
1920, the appellant had sold the lands and 
thas ceased to be the owner thereof, he 
‘could ‘not recover any damages for loss of 
revenue since that date, and any claim to 
damages on that head for a period prior .to 
that date was harred by prescription, the 
‘period of which for damages for a tort 
(quasi delict) being fixed by the Code Civil 
‘at two years. 

These grounds of defence were accepted 
by the appeal Court, with the result stated 
above, and their Lordships proceed to con- 
‘sider them in their order. : 

(1) The appellant by his statement of 
-elaim alleged that he was the owner (pro- 
prietaire) of the lands. This was met by a 
plea which, it is agreed, amounts to a plea 
of non-admission according to our practice, 
. andi leaves: upon the appellant the burden 

. of proving his* title, . -In his examination-in- 
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chief the appellant proved that the lands 
had been conveyed to him in 1912 and the’ 
conveyance had been -duly registered: : 
So far, therefore, he had proved his title, 
but it came out, accidentally to’ all appear- 
ance, in the course of cross-examination, 
that this was not the whole story but that. 
on 20th September, 19:0; he-had sold and 
conveyed the property to a Company called 
the Luna Park Company Limited, by whom 
on 6th July, 1924, more than a year after 
the commencement of the action, it had 
been re-conveyed to him. It is true that 
neither of these’ documents had been re- 
gistered but their Lordships agree with the 
Judges of the Court of the Appeal that 
though this fact would have given priority 
to a third person claiming under a registered. 
deed, it has no bearing on the question now 
to be determined. avs ten 
The appellant at the outset attempted 
to meet this point by contending that the 


` objection founded on the conveyance to the 


Luna Park Oompany.could not, on the 
pleadings, be admitted as it had not been 
specifically raised by the respondents. 
Their Lordships can find no support for. 
this contention.” The conveyance in ques- 
tion was part of the title’ of the appellant. 
It was, in fact, produced by him though 
the fact:of its existence was only elicited’ 
in cross-examination. It’ was ‘incumbent 
upon the appellant to prove his title, not 
on the respondents to disprove it, and 
there is no ground for the suggestion that 
the objection should have been raised by 
the respondents who so far as appears, did 
not know of the existence of the conveyance | 
an that fact was disclosed by the appel: 
ant. > à’ ; : 4 

A more serious contention and one that 
requires careful consideration; was: (a) that 
the- conveyance of 20th September, 1920, 
-was not, and was never intended to be, operas 
‘tive asa transfer of the property; or (b) that 
if it was ever operative at all, it ceased to 
be so as from the date, 12th November, 
1922, of a certain resolution of the Board of 
Directors of the Luna Company; or (c) that 
at all events as from that date the appellant 
became entitled to call for a transfer of the 
property, and so ought to be treated as the 


owner in equity. 


* ` As to (a), the deed in question was ‘forms 


ally executed before a notary, nothing re- 


: maining to be done to render it an. effectu- 


al transfer of the property.as between the’ 


‘ parties to it. The property was sold “avec 


‘la garantie legale.” “As to possession it was. 
provided that. the. purchaser: should enjoy 


Y 
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and dispose of the land in ‘full and‘absolute 
ownership from the date of the deed, and 
should take possession of it immediately. 
The price was to be.paidin certain shares of 
the. company which the vendor acknow- 
ledged to have received from the purchas- 
er on the day of.the date of the deed. 

. In their .Lordships’ opinion it would be 
impossible, especially in the absence of 
-the Luna Park Company who are not 
parties to the action—to come to the 
conclusion that the deed in- question was 


* not intended to operate according to its 


terms.. But in truth the documentary 
evidence adduced by the appellant in 
support of: his contention on this point 
is fatal to it. It consists of two docu- 
` ments, first, a resolution of the Board of 
Directors of the Company, dated 
November, 1922, and secondly, of a deed 
of retrocession in favour of the appellant, 
dated 6th July, 1924. The resolution is 
contained in the minutes of the Board. 
under date 12th November, 1922. There 
is no evidence that the appellant was 
present. The minutes recite that- “il 
ma pas ete donne suite au contrat d'achat” 
there described, being in fact the deed 
in question. They then state the difficil- 
. ty the company had met with in dispos- 
ing of their property and _their shares, 
and in the-exploitation of ‘the Park owing 
to the action of the'respondents and the 
nuisance occasioned thereby. Tha. sixth 
recital is as follows: 


.“Considerant qua la Compagine Luna 


Park setrouve dans I’impoisibilitie d'util~. 


iser ces dités properties pour des, fins 
quelle se’ proposait est obligee de faire 
un acte de retrocession.” . 

The resolutions follow: the: 
immaterial; the second purports to -res- 
cind and declare null in law ‘the autho- 
rity inscribed in the minutes of 2nd July, 
1920, to the President and Secretary to 


sign the deed in question. The third is’ 


immaterial. The fourth is as follows: 

“Q'un acte de retrocession soit falt par 
la dite compagnieau Dr. E. Le- Cavalier 
_ (the appellant) et que .le President et lı 
Secretaire: Tresorier soient” autorises a le 
signer.” 


By there miriutes ` “the company recog- i 


, nizes'that there was ‘an effective purchase 
and that for the rédsons expressed it is 


obliged to -make a retrocession of the- 


property, and resolve that such retroces+ 
Bion be made. In. the face of this it is 


obviously Jshpoesible, -to hold. that. there .. 


‘Was nò- Bale: at all, 
37 
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The deed of retrocession ‘as not exes 
cuted for nearly two -years after the date 
of the resolution, viz, on 6th July, 1924. 
By that deed, which was also signed 
before a notary, the- company, for reasons 
in the above resolution re- 
trocedes to the appellant who was present 
and accepted the retrocession, the pro- 
perty in question, As-to the company’s 
title it states that the property had been 
acquired under the deed above mentioned. 
As to possession it provides that the 
appéllant shall enjoy and dispose of the | 
land in full and absolute ownership as 
from the day of the date of the deed, 
“les: presentes prenant effet du 12th 
November, 1922," the date of the resolu- 
tion. What possible effect these last 
words ean have had it is difficult to see, 
for they appear to be plainly inconsis- 
tent with those immediately preceding. 
Finally, the retrocession is said to have 
been made for the same price which 
the vendor retroceding acknowledges to- 
have received on. the day. of the date of 
the deed from the appellant in sharesof 
the company; the details of which are 
given. . 

On these facts their Lordships cannot 
avoid the conclusion that the decision of 
the Appeal Court was right.on this point 
and that the appellant having sold and 
conveyed the: property to the company. on 
20th September, 1920, was not the owner 
thereof on 30th “June, 1923, the day of 
the- commencement- of the action. 

But the appellant contends (b), men- 
toned above) that as from the date of 
the resolution the deed of-retrocession con- 
ferred the ownership upon him. 
has in reality been already dealt with in 
discussing the terms `of: the deed of re- 
trocession. No authority -was. cited: to- 
the effect that such a deed could have 
a. retro-active effect as regards the transfer. 
of the property, and in. fact, as ‘already: 
pointed out, the, provision purporting 60,’ 
to ‘provide is contradictory to the works; 
immediately. preceding it and to -the terms 
of the conveyance itself. In their Lord- 
ships’ opinion, this contention fails. < 

As to (c), there is no evidence of any bind- 
ing contract on the part of the Company 
to give, or on that of the appellant to 
accept a -retrocession except that expressed. 
in the deed itself, and there was, therefore, 
no right in the appellant to call for ‘a con- 
veyance prior to the date of that deed 
and no equitable ownership on his part 
which “Bight be such an interest -a9 
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- would -under- the Code- -be sufficient” to 
‘Bupport the action. If this -be so, the 
Appeal Court were right in rejecting the 
appellant's - claim to compensation for 
:damage-to the capital value of the land. > 

As to ‘the ‘ground. of defence (2), their 
Lordships are further ‘of opinion that the 
judgment of the trial -Judge could not 


:have been supported even: if the appel- 


lant had satisfied them that. he was in 
fact ‘the owner.: The trial Judge proceed- 
d-on the theory that the action of the re- 
-8pondents amounted to an ‘illegal expro- 
‘ priation of the land and awarded the entire 
value to be paid as compensation. With 
all respect to-the trial Judge, their. Lord- 
ships on this point agree with the view 
of the Appeal Court that in acting as it 
did the respondent City was a tort-feasor 
and nothing -more, liable, no doubt, to pay 
damages in an action by a person entitl- 
ed to complain of nuisance, but not liable 
to be compelled to take over..and pay 
for the land asexproprietors. . : 

. One further point was- made by Ooun- 
.8el for the appellant in his endeavour to 
establish his claim to an interest suffi- 
cient to support the action. He said, 


under the garantie legale;he was liable ‘to . 


the Luna Park Company- for the -injury 
to the land sold to them as a’ consequ-. 
ence of the acts of the respondents, But 
a reference to the Code. Civile, Arts. 1507 
and -15038,- makes it plain that under the 
garantie legale the vendor is, liable only 
for the consequences of a right existing 
at the date of-the sale: In the present 
ease the acts from which injury to the 
land is said to have arisen are ex hypothesi- 
illegal, and for such acts on the: part of- 


a third party the vendor. who has sold: 


under the garantie legaleis under no liabil- 
ity ‘to the purchaser. . > 
< There remains the question whether the 
appellant could recover anything in ‘respect: 
of the rents and profits of the land alleg- 
ed -to have been lost by reason of the 
nuisance caused by: the respondents’ acts, 
(Point No. 3 above-mentioned). For the 
period prior to 30th June, 1921, two years be- 
forethe issue of the writ, any such: élaim,; 
would clearly- be ‘barred by the provisions 
‘of the Oode- as to prescription. During the: 
period succeeding. that date and until after 
the commencement of the action the ap- 
pellant was not: the owner. 
was- in : possession but- this -statement is 
entirely unsupported. Not being - owner, 


there ;is no .presumption ‘in “his favour; > 


Jhe terms-of the deed -are against him, 
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evidence of any act on the 
‘part of theOompany giving him the right 
to receive the rents and profits, if there 
were any. If he had no right-to receive 
the rents and profits he: cannot recover 


.damages for being’ prevented from so 


doing. The result is that, in their Lord- 
ships’ opinion, the- order of the Appeal 
Court was right and’ the present ac: 
tion was properly dismissed. They, how- 
ever, cannot but feel some regret at being 
compelled to arrive at this conclusion, 
for it has’ been held - that the respondent 
Oity committed a serious nuisance, which 
is still continuing, and nothing in this 
judgment must be taken to prejudice a 
claim to appropriate relief in an action 
properly framed and at the suit of a.plain- 
tif- in position to claim such relief. 
They have carefully considered the ap- 
peal of appellant -to their discretion as to 
costs, but they cannot see any sufficient 
reason for depriving the successful re- 
spondents thereof. The City does not 
appear fo have been guilty of any such 
misconduct in the course of the defence 
as would be sufficient for this purpose. 
It is true that it was in contempt for 
disobedience ‘to the interim injunction, 
but it has been ordered to pay the costs 
of the. several applications consequent on 
such contempt and these orders have not ` 
been set aside. ; a 
On the whole their Lordships are of 
opinion that the appeal fails and should: 
be: dismissed- with costs, and they will 
humbly advise His Majesty-accordingly. ` 
A. i - Appeal dismissed. 
Solicitors for the Appellants:—Messrs;: 
Lawrence Jones.& Co. < `. NE 
Solicitors for the-Repsondents:—Messra. 
Blake and Redden. : -7 
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. . PRIVY COUNCIL. `. 

APPEAL FROM THE CHIEF ComMISSIONER’S 
Cover or ASHANTI (FASTERN PROVINOÉ), , 
~» March 10, 1930, ; vay ae 
.. Present :—The Lord Ohancellor, | | 
Viscount Dunedin, Lord Darling, Lord” 
. Atkin and Lord Thankerton. . | 
' BENJAMIN KNOWLES—APPELLANT. 
. : __ -Versus f . 
EMPEROR-— ResPoNDENT. . : 


- Privy Council—Appeal in eriminal matiers—Coms- 


A 


` mittes do not sit as ordinary Court of Appeal-and will l 


az 
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not interfere unless substantial injustice has been 
done—Penal Code (Act XLV of 1860), ss. 300, 502— 
Accused firing at wife to silence her without intend- 
ing to hit her— Wife shot—Offence, nature of —Convic- 
tion for murder without considering nature of 
offence, legality of. 

In hearing a Criminal appeal, the Judicial Com- 
mittee does not sit as an ordinary Court of Appeal and 
their Lordships will not review criminal proceedings 
unless there has been ‘substantial and grave injustice 
done." [p. 579, col. 2.] 

In re Dillet's case (1), referred to. 

Even ina ease wherethe application for leave to 
appeal is not barred onthesimple ground that the 
evidence did not support the verdict, their Lord- 
ships will not interfere unless they are satisfied 
that “there is something which in the particular case 
deprived the accused of the substance of a fair trial.” 
[p. 580, col. 1.] 

Ibrahim v. Reg. (2), referred to. 

Where the accused in a ñt of drunken recklessness 
fired a shot to silence his nagging wifeand the shot 
hit hereven though it was not intended to hit her and 
the Judge convicted ths accusedof murder with- 
out considering whether the crime amounted to 
murder or only manslaughter: 

Held, that even though the act of the accused wes 
a crime, the conviction for murder was illegal. [p. 
582, col. 1.] 


Messrs. D W. Pritt, K.C.,and Horace, 
Douglas, for the Appellant. 

His Majesty's Attorney General and Mr. 
C. H. Pearson, for the Respondent. 


JUDGMENT. 

Viscount Dunedin.—This appeal, for 
which special leave was granted by His 
Majesty in Council is against a convic- 
tion of the appellanz for the murder of 
his wife, Mrs. Knowles, by the Acting 
Circuit Judge of Ashanti on the 23rd 
November, 1428. Thecase was tried by 
the Judge without aJury and the ap- 
pellant was not allowed the assistance of 
either Solicitor or Counsel. The grounds 
of appeal are, first, no jurisdiction, and 
second, that there was no evidence on 
which a conviction of murder could be 
maintained. : 

The Court of Ashanti by which the 
appellant was tried was established by 
the Ashanti Administration Ordinance 
No. lof 1902. The sections of the Ordi- 
nance, as amended by subsequent ordi- 
nances which bear on the method of trial 
in criminal cases are the following :— 

Section 8: “ Where not otherwise pro- 
vided by some other statute, ordinance, 
or other law for the time being in force 
in Ashanti, the Court shall in causes and 
matters brought or arising before it, be 
guided by the law in force in the Gold 
‘Ooast Colony as set forth in ss. 14-19 of 
the Supreme Court Ordinance of the said 
colony." R h 

Section 9: “ So fer ag jt is practicable 
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and local circumstances permit the pro- 
cedure in the Oourt, civil and criminal, 
shall be the same as the procedure in 
the Supreme Oourt of the Gold Coast 
Colony.” 

Section 10: “Inno cause or matter, 
civil or criminal, shall the empolyment 
of a Barrister or Solicitor be allowed.” 

It is unnecessary to quote the various 
sections of the Acts which regulate pro- 
cedure in the Gold Coast, as it is clear 
that if the trial had been in the Gold 
Coast it would have been imperative to 
have a Jury for a capital case and the 
prisoner would, if he chose, have had 
the assistance of Counsel and Solicitor. 

The appellant, thereforé, contends that 
a Jury for a capital case was a sine qua 
mon, and that a conviction by a Judge 
sitting alone cannot stand. 

The Attorney-General stated, and it was 
not denied by the appellant, that as a 
matter of fact there never has been 
hitherto trial by Jury in Ashanti. 

Now the direction that in Ashanti the 
criminal procedure of the Gold Oost shall 
be the guide is not absolute, but is 
qualified by the provisions of s. 9. lf Jury 
trial is not practicable, or not permitted 
by local circumstances then the direc- 
tion does not apply. Practicability and 
the state of local circumstances are ques- 
tions which can only be determined in 
Ashanti on the spot. It is impossible 
for their Lordships of this Board to form 
a conclusion on such matters, and it is 
not for them to turn themselves into a 
local tribunal, They are of opinion that 
this is a matter to which the maxim 
Omnia presumuntur rite et solemniter acta 
clearly applies, and they are, therefore, un- 
able to sanction this ground of appeal. 

Before dealing with the question of 
the evidence their Lordships think it 
necessary emphatically to repeat what has 
been said on many occasions, that they 
do notsit as a Court of Oriminal Appeal. To 
allow criminal proceedings to be reviewed, 
to use the words of Lord Watson in 
Dillet’s case (1) there muet have been 
“substantial and grave injustice done.” 
In the present case if it had turned out 
that it was against the law for a judge 
to try a capital case without a Jury, that 
would have been substantial injustice,for it 
would have been conviction without juris- 
diction, and it was on that ground that 
leave of appeal was manifestly granted 


1) (1687) 12 A. 0.459; at p. 467; 56 L. T, 615; 36 W, 
Rass Der. 00,341: Pi San 
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-But the case once brought up it is in- 
cumbent on their Lordships to examine 
the judgment as given. Even in thie some- 
what exceptional case, however, their Lord- 


ships are still not sitting as an ordinary 


Criminal Oourt of Appeal in which case 


they would be entitled to consider what ` 


‚would have been their own verdict. Though 
the criterion is hardly ,as ‘strict as it 
would have been on an ‘application for 
leave baséd on the simple ground that 
the evidence did not support the verdict, 
yet they must be satisfied’ to use the 
„words of Lord Sumner in Ibrahim v, Reg 
(2) there i is something which in the. parti- 
cular case‘deprives the accused of the sub- 
stance of fair trial.” 

Now the facts of the case as proved are 
simple enough, The appellant and ‘his’ 
.wife were alone in their bed-room after 
luncheon. There :had been. guests at, 
Juncheon, and, they, had gone away shortly 
after 2 P. m. without: anything noticeable 
having _happened.” „Their native servants 
| heard loud voices suggestive of quarrelling. 
The appellant and his wife it was proved 
lived generally-on good, and indeed, affec- 
tionate terms, but had oécasional quarrels 
which were ‘greatly induced by the fact, 
that both the appellant and his wife were 
addicted “to the taking of too much 
liquor, and the -appeallant drugs, and were 
often in a drunken or semi-drunken and 
dazed condition. 

The evidence as to the time is confused 
and’ contradictory, but somewhere between 
4 and 5 “the native servants heard a shot 
and acry. They were frightened’.and one 


E of them ran off tothe District Commissioner ` 


who. had beén one of the guests: at the 
luncheon’ and said what he had ‘heard. 
The District Commissioner took his car 
= and went off to the house of the accused, 

whom he saw, and asked if there’ had 
been” an. accident: The accused said ‘it was 
all, right. The District Commissioner then 
. went away. The native servant went back 
again later and two hours later the Dis- 


' trict Commissioner wrote a note saying 


the native servants were very excited, and 
asking if he could be of any service. To 
this letter he got not reply. About the 


same’ time the native servant was called’ 


into the room and told to clean up a pool 


of blood. The accused said to his wife. 
he. would ‘like to'sénd her to the hospital.’ 


He- then said he would go himself, and 


` 2) (914) “A. 0:599. af p.615; 85 L.. J.P. O. 186; 
‘PAL L., 20; 24 Oox: O: 0; 114; 30T. E R383. 
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went. When he . was 
which was by the bed and put it into a- 
box, ‘locked - it, and gave ‘her the : key. 
While clearing: up the blood: le ‘picked 
up something which he did not recognise, 
but which was a revolver bullet. 

“That ‘evening the accused got a sleeping: . 
draught containing morphia from the dis- 
pensary of the hospital. Next evening he 


. got: a repetition of the medicine’ and a: hy-: 


podermic syringe with two ampoules ‘of 


. morphia. About 3 o'clock that day Dr. 
~Gush, who lived at. Kumasi, . heard , that. 


something had happened and in consequ- 
ence. drove down to Bekwai;- where the 
accused lived. He found‘ the accused, in 
a somewhat dazed condition and bearing. 


signs of the -results of alcohol: and the 


drugs above referred, to. The accused 
volunteered the information that there had 
been “a domestic fracas,” and showed. him 
his left leg covered with bruises which 
he said. had. been inflicted by, his wife 


‘with an Indian club. He- also ‘said ‘that 


she had been nagging him and he had 
said if she did not ‘stop he would put a 
bullet in her. Dr. Gush asked to see Mrs. 
Knowles, and heard her say’ she would 
like to see him. He then went into the 
bed-room with the accusedfand examined. 
the wounds: which he found had been 
treated with iodine by the accused—a 
proper; though in the circumstances, scarce- 
ly a sufficient treatment. The wound was 
such a wound as would be inflicted by 
a revolver ~bullét.. It was in a pectliar 
direction. The bullet had entered, the left 
buttock-and- proceeded in an upward direc- 
tion, and making its exit at thë lower side 
6f' tlie abdomen on the. right side, having; ` 
as was afterwards disclosed at a post 
mortem, pierced. the intestine, the bladder 
and the uterus. ' It was not bleeding di- 
rectly when Dr. Gush saw it but there was 
some blood coming from the vagina. ` 

He asked Mrs. Knowles how the: acci- 
dent happened and she said she had’ been 
examining her husband's revolver which 
had been-recently cleaned by the Police, 
that she had put the revolver down on a | 
chair, and ` shortly’ after sat - upon it, that 
she tried to remove it from -underneath 
her, but the open-work ‘sleeve of her dress 
caught’ in’ the” trigger: and the- revolver 
went off. 

Dr, Gush said: she must: go to the: hos- 


' pital’ but “had better have a‘ bath ‘first. 
He found the accused ‘at the fire’ quite’ 


dazed,- He wentto fetch -his : “car; and on 


7 


“gone ` the cook, = 
“by desire of Mrs. Knowles, lifted a revolver. 
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coming back got the, reyolver from Mrs. 
Knowles, and found in “it five ‘cartridges 
and-ons” empty shell: He noticsd a holé 
- in the mosquito net’ which covered the 
two beds. Mrs. Knowles died the next 
day, but before’ she died she made a dying 
declaration, This was to the same effect 
as to what she had said to Dr. Gush with 
two small differences. She mentioned that 
the revolver had’ been cleaned, but did 
-. mot say “by the Police,” and she said 
that ‘before it- happened ‘the boy had come 
in with afternoon tea. Other mattérs to 
“be mentioned are that the. ‘mosquito net 
had ‘several holes in it: that the accused 
said that on one occasion his- wife had put 
a bullet past. him while he was in bed; 


‘that another bullet was found by the. Police 


and: certain marks on the furniture. 


Further, on the 22nd October the Acting 


and Assistant Commissioner of ‘Police went 
to Bekwai and found the accused in bed 
lying in--bloodstained ‘sheets and having 
on blood-stained pyjamas. He was weak 
and ill; but they considered him rational, 


‘They told him ‘thai they were going ‘to 


detain himona charge of causing grievous 
bodily harm and “that a dying. declaration 
was to be taken from his wife. He then 

. made several remarks, viz., . “I think she 
will roll up” (i.e., die), “This is a bad 
_businéss, I may go to- prison, ““Tf she rolls’ 
ap -Hè went with 
them to. Kumasi, and in the Assistant 
Commissioner's bun galow, while the Acting 
Commissioner went for a warrant, he said, 
“I don’t care what. happens to me, I am 
worried about my. wife,” 
my wife rolls . up it -meansi-a murder 
case,” and again, “If my wife rolls up I 
will:- be hung by. the, néck panl I am 
dead.” - 

Their Tordabiya; must. now ` examine 
the judgment.. In. the judgment of 
the Circuit Judge is to be found what 
to a Jury would have. been the summing 
up, and then the verdict. Now-+the Judge 
examines at-great length. the possibilities 
as to.which bullet of the two bullets found, 
ció of which had made. dents in the furni- 
ture, was the bullet’ which caused 
the wound.’ Upon. this -question he 
comes to no certain -conclusion, being 
opprersed: by -the difficulties. as - to 
either theory. In their. Lordships’ view 
this enquiry - is quite by. the mark: It 

, is quite certain thas the deceased was 

. killed by a revolver bullet; and there being 

no certain evidence. as to the-position of 


the parties at the time, ‘no ‘conclusious can’ 


ane rae 
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_the blame. 


and then, “TE. 
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be drawn from the possible indicia as ta 
the “flight of the bullet. The Judge next 


takes’ up the story of the decessed as given 


in the evidence of Dr. Gush and as given 
in the wifes ‘dying declaration, and, 
along with’ it the story as given by 
the prisoner himself when he gave evi- 
That story, abbreviated, 
is as follows: That’ he had had a quarrel ` 
with his wife about nothing, which ended, 
that he then went to bed to sleep, that he 
saw his wife come in and start ‘to undress’ 
and afterwards went to sleep, that there ` 
was a shot fired which woke him, and he 
heard his wife say she had been ` shot, ` 
that he jumped’ up and said, “show me, ` 
show me” (this was a remark heard by ` 
one of' the servants behind the door); that 
he plugged the wound and put her'to bed, 
and she said “people will think I have” 
done this purposely,” to which he replied 
shé had only to lie quiet and he would take 
That he did not trouble about 
the District Commissioner's note, as being 
a medical man himself he had one what : 
was needful and that he did not want her ` 
disturbed, That afternoon he took drink 
and’ drugs, and to use his own words, “I 
had the fixed idea of protecting my wite,. 
and didn’t realise until later that my state- 
ments were dangerous. I had an idea fixed 
that I would take: any punishment if I could l 
save my wife,” i 
As regards the revolver he said that he 
usually kept it under his pillow fitted in’ 
a holster; that on this occasion he took it 
out ofthe holster cocked it and laidit on the ` 
book case. The Judge then examines 
these accounts and finds them unsatis- 
factory. He is particularly pressed by the 
statement of Mrs. Knowles as to the servant 
bringing tea, which was-not true, and he 
gaw no reason for the appellant taking out 
the revolver and cocking , it, and points ous 
the discrepancy as to its place, the appel- 
lant saying it was on the book case, while * 
Mrs. Knowles said it was on the chair. He, 
lays streés on the various remarks made by | 
the appellant after the event, which he 
considers were.not made, except as to those ` 
on the 22nd when in a dazed condition. 


‘He thinks it proved that there was a do- 
- mestic fracas, and considers the remark that 


he would put ‘a bullet through his wife if 
she did not stop, very significant. He, 
therefore, comes to the conclusion that the 
wife’s story was not true, and then he 
says, “Taken as above the evidence 
against the prisoner is overwhelming.” 

Now ‘the learned J udge was entitled to : 


82 


‘draw his own conclusion as to whether 
Mrs Knowles's account was true, and 
“their Lordships, not being as above stated, 
‘an ordinary Court of Criminal Appeal, 
would not consider themselves -entitled to 


set that aside upon the ground that they. 


“would come to a different conclusion on 
‘the facts as found. Having come to the 
‘conclusion that the story of an accident 
could not be substantiated, and the position 
‘and direction of the wound excluding all idea 
.of deliberate seli-infliction, he was driven to 
the conclusion that the shot was fired by 


the appellant. That there wascriminality . 


‘in what happened is a necessary result of 
that conclusion. In a fit of drunken reck- 
Jessness to fire a shot to silence a nagging 
‘woman, which shot the woman, even though 
the shot was not intended to hit her, isa 
crime. But the fatal flaw in the judgment 
is that having ‘set -aside Mrs, Knowles’s 
‘account of the occurrence as accident he 
‘at once assumed that the only alternative 
to accident ismurder. There is not the 
‘slightest inquiry into whether assuming 
that the shot was fired by the accused, 
the act amounted to manslaughter and 
‘not murder. There is no attempt to face 
‘the question of whether the standard of 
proof required to prove murder as against 
manslaughter, has in this case been reach.» 
ed. If the case had been before a Jury 
and the Judge had not explained to them 
the possibility of a verdict of manslaughter, 
but had said if not accident the only 
‘alternative is murder, that would have been 
an erroneous summing-up. That is what 
‘is to be found in the judgment. The 
question as between manslaughter and 
murder is entirely undealt with, and their 
Lordships are, therefore, as the learned 
Judge failed to consider the question, 
bound to consider whether the evidence 
here reached the standard of proof neces- 
sary to involve a conviction for murder. 
They are clearly of opinion that it did 
not. A conviction for manslaughter might 
have been a different matter, but that is 
not before their Lordships. They have, 
therefore, humbly advised His Majesty to 
quash the conviction. 

A f Conviction quashed. 

Solicitors for the Appellant:—Messrs, 
Wynne, Baxter & Keeble, 
© Solicitor for the 


Respondent :—Mr, 
Burchellg. oe 4 
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PRIVY COUNCIL. 
. APPHAL FROM THE Court oF APPEAL FOR THE 
, ‘Isnanp oF MALTA. |, 
January 23, 1930. 
Present:—Lord Blanesburgh, Lord 
Warrington of Olyffe and Lord Thankerton. 
Tre Rient HONGURABLE GERALD LORD 
STRICKLAND, G.0.M.G., LL.B. ML A. 
AND OTHERS— ÅPPELLANTS 
versus 
GIUSEPPE GRIMA, IN 818 CAPACITY AS 
PRESIDENT or rar TRADE UNION 
COUNCIL or MALTA (IN THE PLAOB OF 
WALTER AGIUS, pECsASED), AND OTHERS 


— RESPONDENTS 

Election—Decision of Special Tribunal on disputes 
relating to election to Legislative bodies—Appeal to 
Privy Council, competency of—Jurisdiction of Special 
Tribunals, nature and finality of—Malia Constitution 
Letters Patent, 3.83 , i 

Decisions on questions relating to membership of 
Legislative bodies are not decisions of mere ordinary 
civil rights. |p. 586, col. 2.] h 

According to British ideis the jurisdiction to 
determine the right of any person to be a member of á 
Legislative body concerns what are normally the 
rights and privileges of the body itself, always 
jealously maintained and guarded incomplete in- 
dependence of the Crown so far as they properly exist. 
ibid, . 

[ Theberge v. Laudry (1) followed. 

Section 33 of the Malta Constitution Letters Patent 
provided that “All questions which may arise as to 
the right of any person to be or remain a member 
of the Senate or the Legislative Assembly shall be 


. referred to and decided by Our Court of Appeal in 


Malta” : 

‘Held, that such an enactment ass. 33 created an 
entirely novel jurisdiction: the jurisdiction was 
extremely special and of a character that ought, as 
soon as possible, to become conclusive in order that 
the constitution of the Assembly may be distinctly and 
speedily known, and wasfinal and not subject to ap- 
peal to His Majesty in Council. [ibid,] 


Messrs. H P. McMillan, K, C., Prof. A. B. 
Keith and E. Davies, for the Appellants. . 
Sir Thomas Inskip, K. C. and Dr. C.I. 
Columbus, for the Respondents. ; 


JUDGMENT. 


: Lord Blanesburgh.—This appeal is 
concerned with the validity of the election 
in July, 1928, of two of the appellants, 
Messrs. Mifsud and Borg to be members 
of the Senate of Malta, representatives there 
of the Trades Union Oouncil of the Island. 
The Court of Appeal in Malta, by a judg 
ment of the 14th August, 1928, has declared 
their election to be null and void and this 
is an appeal from that judgment. 

A preliminary question of serious import- 
ance at once arises: viz., whether His Majesty, 
can be advised further to entertain the 
appeal, and their Lordships, in the fret 


. 
è 
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minds to the consideration of that question 
to the exclusion of every other; 

< Although special leave to appeal had been 
granted by His Majesty in- Council, it was 
recognised that it was not thereby intended 
that the Board, with all the facts before it; 
should be. precluded from re-considering 
whether the appeal was competent, and 
Counsel on both sides before their - Lord- 
. Ships agreed that that problem could only 
be satisfactorily solved after the Board had 
become seized of the history and nature 
of the controversy out of which it emerged. 
The arguments accordingly proceeded on 
that footing to their conclusion. Their- 
Lordships will follow the same course, and 
before specifically .dealing with -this pre- 
liminary issue, will, without canvassing 
in detail the legal and constitutional ques- 
tion discussed before them, give some 
account of the circumstances which have 
led up-to the present situation. 

Responsible self-Government for Malta 
in internal affairs was in 1921 granted- by 
His Majesty through the Malta Constitution 
Letters Patent, 1921. The Maltese Legis- 
lature thereby brought-into existence con- 
sists fof two Houses—the Senate and the 
Legislative Assembly. The Senate is a 
House of seventeen—seven general mem- 
bers and ten special members, Of these 
special members, two, nominated by the 
Archbishop of Malta, represent the clergy; 
two, the nobility: two, the graduates; two, 
the Chamber of Commerce, and two—-and 
it is with these that this case is concerned 
the Trade Union Council, a body so 
described .in the Letters Patent. The 
method of ‘electing the representatives of 
the nobility, the graduates,-the Chamber 
of Gommerce and the Trade Union Council, 
the registration of voters in and for any 
such classes and the conduct ‘of such elec-- 
tions, are all-mattera under s. 5 (3) of the 
Letters -Patent, to be governed by such 
rules as may from time to time be deéter- 
mined by the nobility, the graduates, the 
Obamber of Commerce and the Trade 
‘Union Oouncil respectively. It is appa- 
rently left -to each of these orders to resolve 
how it shall be constituted. for electoral 
purposes and particularly whether every 
member, say, of the Trade Union Oouncil,- 
must himself be a member of a constituent 
Trade Union. Section 6 (1), however, -in 
effect provides that no person may-be elect- 


ed as a special member of the Senaté who‘ 


is not himself qualified to.vote at the elec-- 
tigne 2 Seren a e di 
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Senate. 
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-It was apparently assumed that .at the 
date of the Letters Patent there was in 
Malta a Trade:Union Couicil -as definite 
in its constitution as the: Ohamber of 
Commerce. But in fact no such Council 
existed, and it became necessary in order. 
to overcome the difficulty thus ensuing for 


the Governor to utilize the power conferred. 
upon him by s. 67 of the Letters Patent . by- 


_ which he is enabled to make to the Letters: 


Patent withinjone year from their commence- 


- ment, such additions as might be neces~ 


sary inorder to carry out their purposes. 
Accordingly His Excellency with the- 
previous consent of the Secretary of State’ 
by Proclamation, dated the 15th September, 
1921, declared that the term Trade Union: 
Council wherever used in ss. 57 inclusive, 
of the Letters Patent, should mean a Coun- 
cil or other Body recognised by the Gover- 
nor as representing the Trade Union Coun-. 
cil of Malta for the purposes of the : Letters ` 


. Patent. 


In pursuance of the powers so vested in 
him a Trade Union Oouncil was recognised 
by the Governor on 16th September, 1921, 
and that Council electéd two representatives 
to the Senate, In 1924 these represen- 
tatives resigned their seats, which, on 
September 30,1926, were still vacant. 

“ On that day a Government Notice was 
issued, No, 308 of 1926, making regulations 
for the purpose of constituting a Trade 
Union Council of Malta. These regulations 
provided for the appointment of a Registrar 
who was to compile a register of. Trade 
Unions and each Trade Union so registered 
was to elect representatives to the Trade: 
Union Oouncil—one representative for 
every hundred of its members. The.Gov- 
ernor was empowered: to recognise the 
persons elected by the registered Trade 
Unions as the Malta Trade Union Oouncil - 


-for the purposes of the Letters Patent and 


thé persons thus recognised were to elect. 
a President and a Returning-Officer. By 
Art, 14 it was provided that the .Governor, 
on being apprised of the election of these 
officials, should immediately issue a writ to 
the Returning Officer commanding him to 
hold an election of two members to repre- 
sent the Trade Union Oouncil in the 
. The Council recognised under 
these regulations was by Art. 16 to remain 
in- existence until the 3lst December, 1928, 
and subsequent elections were to be held 
in the- December of 1928, and of each sub- 


sequent year. ~The Government Notice of 


15th September,1921, was thereby cancelled. 


-+-These.regulations were, it appears, im- 


544. 
pugned .by the President, the Secretary 
and the Returning Officer of the Trade 
-Unior Council as recognised in 1921, and 
an action was instituted by them to obtain 
a declaration of their invalidity. But it 
‘was brought before any election had taken 
place under the regulations, and for that 
reason it was held to be premature and it 
failed, 4 , 1 

“No further obstacle being put in the way. 
of the regulations they were acted upon, 
and by Government Notice 93 of the 11th 
March, 1927, which is the basis of the case 
laid before their Lordships by the respond- 
ents, and now by. the appellants as well, 
the body of persons in the Schedule term- 
éd the, “Trade Union Council” whose names 
' arethere set out were recognised by His 
Excellency the officer administering the 
Government as -representing the Trade 
Unions of Malta for the purposes of the 
Letters Patent.’ The Trade Union Council 
go recognised consisted of 24 members 
representing eight unions. Of them, nine 
members represented the. Unione Oattolica 
_ San Giuseppe, the. appellant, Mr.. Mifsud, 
‘being. one of these, and amongst the seven 
- other unions represented were the Imperial 
Government Worker's Benefit Society and 
the Societa dei Piloti. > -> 

Thereafter, on the 11th May, 1927, rules 
made by. the.Council so recognised for con- 
ducting the election of its two special mem- 
bers for the Senate were published. in the 
Government Gazettee, an election was held, 
and by a. Government Notice of the 17th. 
June, 1927, Mr. Walter Agius and the 
appellant Mr. Michel Angelo Borg were 
declared to have been duly elected members 
of the Senate. $ i 

Three. days later, however, on the 20th 
June, 1927, the Senate and Legislative- 
Assembly. were dissolved: by Proclamation 
and between June 25th and August 2nd, 
writs to the electing bodies.to the Senate 
other than the Trade Union: Council were- 
issued. In reference to this Council, all 
the representatives thereon of the Unione 
Oattolica San Giuseppe, which will now be 
-referred to as the Unione, except the appel- 
lant, Mr. Mifsud, had on the 22nd May, 
1927, resigned from the Oouncil; a note to 
their resignations signed by Mr. Mifsud 
stating that as he conscientiously felt that: 
his’ copduct in the: Council wes absolutely 
correct, he found it impossible to resign 
unless he was asked to doso by those who 
sent him as their delegate in a general, 
meeting legally. convened. . At a general 
meeting held on the 27th June, .1927—but. 
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convened and held—the members present 
by resolution purported to expel him from 
the Unione and struck his name off the 
Unione’s representatives on the Oouncil. 
On the Ist July, 1927, Mr. Mifsud wrote to 
the Governor setting forth his position in 
the matter and on the 8th July, 1927, he 
brought an action in the First Hall of the 
Civil Court against the President of the 
Unione impugning his expulsion. That 
action has never been brought to a hearing 
and is still pending. A 

Following upon the resolution of the 27th. 
June, 1927, the ‘Unione treated their entire 
representation on the Trade Union Council 


. as vacant and on the 29th, 30th, and 31st’ 


July, 1927, they held a ballot for ‘the elec- 
tion of their nine representatives. On the 
let August, 1927, the result of the ballot 
was intimated to the Minister of Justice 
and by him as Head of the Ministry to the 
Governor: and by Government Notice 
No. 303 of 9th August, 1927, the nine per- 
sons so elected were recognised by His 
Excellency for the purposes of the Letters 
Patent, as the representatives on the Trade 
Union Council of the “Unione” in substitu- 
tion for. the delegates whose names had 
appeared in Government Notice No. 93 of. 
the llth March, 1927. $ 

The appellant, Mr. Mifsud, was not one 
of those elected. He did not stand as a 
candidate — not perhaps unnaturally — 
although it would appear that under the 
regulations of September ‘30, 1926, his ex- 
pulsion from the Unione, even if valid, 
would not technically have been a bar to 
his election. Their Lordships, however,: 
have been more struck by another feature 
of this election. It is said that members of 
both political parties stood as candidates, 
and their Lordships have found nowhere 
in the voluminous record any suggestion | 
that the election was, as an election, in any 
way irregular or that the gentlemen elected 
did not -accurately and adequately reflect 
in their own opinions, the then views of the 
members ofthe Unione. ; 
“On the same day,-but,.as the Oourt of: 
Appeal must be. taken to have found, 
after that recognition by the Governor 
of the new representatives of the Unione. 
had been published, the writ for the elec- 


-tion of its two special members in the new. 
Senate was issued to the Returning Officer’ 


of the Trade Union Council.- The date- 
originally fixed for the election was the 
16th August, 1927. At the request of the 
Counejl this date was subsequently extend-. 
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August, 1927, however, as the results of the 
General Election: proceeding in. the other. 
Constituencies were showing that in the 
new Legislative Assembly, the then Minis- 
try would bein a minority, Sir Ugo Mifsud, 
its Head, tendered his resignation to the 
Governor. This was accepted, and on the 
same day the appellant, Lord Strickland, 
was entrusted by the Governor with the 
duty of forming a new adminstration, a 
task which was completed on the 16th 
_ August, 1927. < é 
- Thereafter, on the same. day, on . the 
advice of his new Ministers, the Governor 
in Oouncil, by Government Notice. 
No. 323, revoked the Regulations of 
September 30th, 1926, and. annulled all. 
that had been done by virtue of the same. 
Four days later, by Government Notice 
No. 335, His Excellency recognised a new 
< Trade-Union Council, excluding therefrom . 
representatives of the Unione, the Imperial 
Government Workers’: Benefit Society and 
the Societadei Piloti—and adding dele- 
gates of the National. Farmers Union, the 
National Union of Seamen and the Union 
of Dockyard Employees. The election writ: 
of the sth August, 1927, was withdrawn, 
and on September 2, 1927, a. new writ was 
issued for the election by the Trades 
Union Council, as now recognised, of its two 
representatives on the Senate. In the 
result, by Notice 370 of the 19th Septem- . 
ber, 1927, it was announced that Oolonel 
Savona and the appellant, Mr. Borg, had 
. been returned without opposition as these 
representatives, 
This election was at, once impugned by 
the respondents other then M, Grima and 
in an action for the purpose was by judg- 
ment of the Court of Appeal dated Decem- 
ber the 5th, 1927, declared null and void.: 
The Oourt of Appeal, in giving its reasons 
therefor, expressed the view. that the iesue . 
of the writ by the Governor and the 
fixingof the dates: for the different stages: 
of the election procedure must be ‘held to 
constitute the commencement of the elec- . 
tion: that once a Trade Union Oouncil.had 
been recognised by the Governor for the. 
purposes of a given election, he could not 
recognise another Council if that election: 
had commenced but had not been conclud- 
ed,and-that the only body .competent to. 
elect its two . representatives for the. two. 
seats rendered vacant by the dissolution of. 
Parliament wasthe Trade Union Council. 
recognised by.the Governor under. the Gov- - 
ernment Notices Nos, 93 and 303 of:1927.: 
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. Leave toappeal to His Majesty in Council 
having been-refused by the Court of Appeal, 


-and on the 17th May, 1928, by His Majesty 


in Council, that judgment-is now final and 


‘binding. 


' The appellant, Lord Strickland, as head 
of the Ministry, and his colleagues there- 
upon came.to the’ conclusion, and, as they. 
suggest, rightly, that their proper course, 
as that most in accordance with the princi- 
ple in the Court of Appeal’s judgment, was 
to cause the election of the two senators 
representing the Trade Union Oouncil'to 
be beld by that Council as recognised -at 
the time of the dissolution of Parliament on 
the 20th June, 1927, i. e by the persons | 
whose names were scheduled to Govern- 
ment Notice No, 93 of the 11th March, 19:7, 
and by them only. Accordingly, Govern- 
ment Notices Nos: 163 and 168, of the 19th’ 
and. 2lst June, 1928, were issued to the. 
delegates whose names were go 
directing them to chose a Returning Officer: ` 
to. whom a fresh writ might -be issued for 
the election of the representatives’ of the - 
Trade Union Oouncil in the Senate; and - 


ultimately a writ for the clection of these. 


two representatives was, on the 25th June, 
1928, issued to the Returning. Officer who - 
had been so chosen. The election took 
place, and resulted as'published on the 6th 


- July, 1928, in the appellants, Mr. Mifsud 


and Mr. Borg, being declared to have been. 
returned uncontested. This isthe election 
now impugned, and it is convenient to note. 
before going further that at the first of ‘the 
two elections advised by the new Govern- 
ment, both the appellant, Mr, Mifsud,as its: 
representative, and the Unione were die- 
franchised altogether ; while at the second: 
Mr. Mifsud, although not amongst those: 
chosen on the 9th August, 1927,. waa the 
sole effective representative of the Unione 
the other eight representatives named in 
Notice No. 93 having -disappeared, as 
above appears, by resignation, ` “ai 
The challenge of this second election wag 
immediate. It was made in this action 
brought in the Oourt of Appeal on the oth 
July, 1928, by the. respondents, Mr. Agius: 
and Mr. Grima, on behalf of the Trade: 
Union Oouncil’ as a whole, and Dr. Mizzi 
as President and delegate of the Societa dei 
Piloti,and:by a unanimous judgment of: 
that Court , delivered on the 14th August 
1928, it was held,as.it had been held on the: 
occasion of the previous election, -that the 
only body .competent to elect members for: 
the two seats in the Senate, now in: ques- ` 
tion, was. the Trade Unión- “Çounèijl. Te) - 


scheduled, ` ` 
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cognised by the Governor by Government 
Notices Nos. 93 and 303 of 1927 : and.that 
the. election of, the appellants, Messrs. 
Mifsud ‘and Borg, by the constituency 
“named only in Government Notice No 93 
was null and void. Astothe claim of the 
` appellant, Mr. Mifsud, that under Art. 16 
of the Regulations of the 30th September, 
“1926, he was entitledto remain a member 
of the Trade Union Council up tothe 3lst 
Decemher, 1928; the Court of Appeal held 
that he had thereunder, no vested right to 
remain an elector or an eligible candidate 
-as.these regulations were merely a minis- 
terial measure and, as such, subordinate to 
the‘absolute right of the Governor to re- 
cognise from time to time the persons who 
should form the ‘Trade Union Oouncil for 
the purposes of the Letters Patent. These 
persons, for the election in question, and as 
representatives of the Unione, were those 
named in Government Notice No. 303 
£. 1927. S 
_ Special leave to appeal from this judg- 
ment, as has been already stated, was grant- 
‘py His Majesty in Council on the 5th 
November, 1928. ; ace 
Now their Lordships in the above recital 
have refrained from referring to the many 
Ta which were discussed before them 
‘py learned Oounsel on both sides. They 
have referred only to those matters. which 
seem in some sense relevant to the prelimi- 
nary question to the consideration of 
which they now proceed, viz., whether His 
Majesty can be sarad by them further to 
in this appeal. 
E Pi oi the Letters Patent which 
deals with this matter is s. 33, and is in the 
ing terms :— ae 
serail questions which may arise as to 
the ‘right of any person to be or remain 
a member of the Senate or the Legis- 
lative Assembly shall be referred {to and 


-decided by Our Court of Appeal in Malta.”. 


To their Lordships, these words appear 
ae clear and distinct. They direct that 
all questions touching the membership 


either of the Senate or Legislative Assembly 


ted by the Letters Patent themselves 
shall. “be Feterred to and decided” not by 
the First Hall.of the Oivil Oourt, or any 
Gourt of first instance, but 


~ibunal of the Ieland. Even if their Lord- 
Ce had in this matter been without. 
-authority to guide them, they would have 


led by the words themselves to the. 
leat “eonclusion. that His Majesty had: 


GERALD LORD BTRISELAND. V, GIUSREFH GRIMA, 


both of law and of constitutional. 


by the Court: 
of Appeal of Malta, the highest judicial . 
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advisedly designated*-His Court of Appeal 
in Malta finally to determine all these ques- 
.tions. -It appears to their Lordships that 
the section being found in Letters Patent, 
-in which His . Majesty's own words are 
used, gains in this respect an added signi- 
_ cance, the force of which ought to have full- 
effect given to it. . - f 

But this view is, their Lordships find, 
fully confirmed.by the authorities, of which 
Theberge v. Laudry (1) is the most notable. 

-In that case, which dealt, as this does, 
with questions relating to the-membership: . 
of Legislative bodies, it is pointed out that 
decisions upon. such matters are not deci- 
sions of mere‘ordinary Oivil rights: that 
such an enactment as this s. 33 creates an 
entirely novel jurisdiction, the history of 
which, in cases where the Legislative As- 
sembly is not itself then created for the- 
first time, has been that the assembly has, 
by its own consent, concurred in vesting - 
in the Court the jurisdiction hitherto in- 
herent in itself of determining the status 
_of those . who claim to be its members, 
The jurisdiction is extremely special: it 
is of a character that ought, as soon as pos. 
sible, to become conclasive, in order that 
the constitution of the Assembly may be 
distinctly and speedily known. And there 
is another reason for finality in such a 
jurisdiction. In concerns what, according 
fo British ideas, are normally the rights 
and privileges of the Assembly itself, 
always jealously maintained and guarded 
in complete independence of the Orown 
so far as they properly exist, and as Lord 
Oairns adds in delivering the judgment of- 
“the Board in Theberge v. Laudry (1): - 

“It would bea result somewhat surpris-' 
ing and hardly in . consonance with the- 
general scheme of the legislation, if, with 
regard to rights and privileges of this: 
kind, it were to be found that, in the last 
resort, the determination of them no-longer 
belonged to the Legislative Assembly, no’ 
longer belonged to the Superior Oourt 
which the Legislative Assembly had put- 
in ita place, but belonged to the Orown' 
in Qouncil, with the-advice of the advisers 
‘of the Crown at home, to be determined 
without reference either to the judgment 
of the Legislative Assembly or of that Court 
which the Legislative - Assembly had sub- 
stituted in its place .. .Their Lord- 
ships have to consider not whether there’ 
are express words here, taking away pre- 
rogative, but whether there ever was the- 


~ (1) 1877).2 A. O. 102; 46 L.-J. P. 0,1: 36-L. 7. 640: 
WR. 2. Ss ate aero 
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Antention of creating this tribunal with 
the ordinary incident of an appeal to: the 

Crown.” ue ate Set 
It is true. that these words weré spoken 

in a.case where the special tribunal had 
been: created: with the consent of the Le- 
 gislative Assembly, and notas, in this in- 
stance, where the Assembly is itself brought 


“ninto existence by the Letters Patent which 


‘also confer this jurisdiction on the Court 
‘of Appeal. But, as it appears to their Lord- 
.Bhips, His Majesty, in these Letters Patent 
is merely adopting principles. to which 
-all Lord Oairns’s reasoning applies. He 


assumes that any enlightened Legislative 


body would itself choose just such a 
.tribunal as he himself prescribes for the 
determination of all such questions: accord- 
‘ingly. He creates a jurisdiction in terms of 


. finality which leave no room for any review . 


by himself, 

: And the history of this case, as their 
Lordships have detailed it, serves to de- 
` monstrate the convenience of the course 
in this instance taken. “The action impugn- 
ing the election here was commenced -on 
‘the 5th July, 1928: the decision of the 
Oourt of Appeal was given in little more 
than a month on the 14th August, 1928. 
-It is more than a year later that this appeal 
-comes before the Board. a 

| Their Lordships would also permit them- 
selves this further observation. While not 
intimating any opinion on the merits or 


. otherwise of the appeal—although these 


were fully argued before them—they can: 


-not refrain from expressing: their satisfac- 


tion that'the Court of Appeal was able 
to uphold, in principle, anelection at which 
the Unione would have been fully repre- 
sented by delegates whose views, it seems, 
would have adequately reflected ‘the then 
opinions of their constituents, the members 
of the Unione. The position of the Unione 
in either of the two impugned elections 
was very different, as their Lordships have 
-pointed out. It cannot be too clearly under- 
stood: that the first duty of the Governor 
in recognising any Trade Union Oouncil 
is to see that it represents, so far as is 
“Possible, the views of the ultimate constitu- 
ents, who are represented by its members; 
The’ views, as such, of any: political party 
in the State—whetherthose of the -Govern- 


ment or of the opposition, or: of any other’ 


group, should not be allowed “to 
the question of recognition at all.: 

Upon the whole matter, and for the 
reasons given, their Lordships will humbly 
advise His Majesty. that this. appeal bo 


enter into 


involved any personal danger, to him 
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not further entertained, The appellants 

-must pay: tothe respondents the costs they 

have incurred in resisting ‘it: 3 . 
à. l Appeal dismissed. 

“ Solicitors for the Appellants: —Meessrs. 

Witham, Raskell Munster & Weald. ` 
Solicitor for the Respondents:—Mr. H. 

S. L. Polak > | 


PRIVY COUNCIL. 
APPEAL FROM THE SuPREME Court OF 
i ` OYPROS. f 
' January 21, 1930. 

.Present :—Lord Blanesburgh, Lord 
Warrington of Olyffe and Lord Thankerton, 
; ALEXANDRE BOUZOUROU— 

a a APPELLANT 
versus . 
Tue OTTOMAN BANK—Resvonpents. 
Master and servant—Disobedience of order—Refusal 
to work at place’ to which employee is transferred, 


` when -justified— Unreasonable refusal justifies dismissal 


—Contract not to serve except at place of contract to 


_ be strictly proved. 


Though an unlawful order of a master may be wil- 
fully disobeyed by the servant, there must be an' im- 
‘mediately threatening danger by violence-or disease 
to the’ person of the servant before an order to remain 
in a zone of danger can be held to be unlawful. [p. 
590, col. 1.1 $ i 
` Where an employee who was engaged by a Bank 
at Constantinople - was transferred to Mersina. in 


‘Turkey and the employee refused to serve at Mersina 


onthe ground of his ignorance of Turkish, language 
and the unfavourable attitude of the Turkish authori- 
ties and onthe ground that he was not bound to 
serve outside the place where the contract was made 
but there was no suggestion that serving at _Mersina 

Held, (i) that a contract that the employee was not 
bound to sèrve outside the place ‘where the contract 
was made except with his consent could not be 


‘assumed and required to be clearly: established; _(p. 


589, col. 1.] nae 

Anderson v. Moon (1), distinguished. | 

' (ii) that as there was no allegation that serving at 
Mersina involved any immediate -danger to personal 
safety, the order of transfer was a lawful order which 
the employee was bound to obey and his disobe e 
of the order was a good ground for-his dismissal, ‘Lp. 
590, col. I. ; Be ee 

Turner 3 Mason (2) referred to, 4 
- Messrs. Harold L, Murphy and Clive Burt, 
forthe Appellant.  — ss. 
_ Messrs, H.P, McMillan, K. C., Geoffrey 
Lawrence, K. C., Ronald Smith and I. W.G, 
Barry, for the Respondents, © : 


- JUDGMENT., i 

`~ Lord Thankerton,—in the present 
case the appellant, who appeals by special 
leave in forma pauperis, sues the respondent 


- Bank for damages for wrongful dismissal 


and for'a declaration that.he was entitled to 
be paid a monthly pension of £39 4s. Od. by 


the respondents, He appeals from ‘decision 


dience ` . 
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of the Supreme Court of Cyprus, dated the 
27th March, 1928, reversing -the decision of 
the trial Judge.. Poy toe 
The: appellant, 
Ottoman subject, entered the service of the 
Bank in April, 1905, and remained in its 
. service until the 7th March, 1927, when le 
. was dismissed without notice and wishout 
pension, because of his refusal to 
conform to an: order by the respondents 
in January, 1927, for his transfer from the 
branch at- Stamboul, where he was then 
employed, to the branch at Mersina, a town 
in the Asiatic provinces of Turkey on the 
south-east coast of Asia Minor. ` 
The appellant maintains (1) that under 
the terms of his contract of service, the 
sphere of his employment did not include 
the provinces of Turkey, but only the Head 
Office and branches in Constantinople and 
its suburbs, which: include. Stamboul, and 
(2)'esto that the provinces of Turkey were 
included, the particular order was unreason- 
able in view of his ignorance -of Turkish 
and the hostile attitude of the Turkish civil 
authorities, and was one which he-was not 
‘bound to-obey. B EM i | 
“On the 25th January, 1905, an advertise- 
ment(Ex. A. 1(1)) appeared in the newspaper 
Stamboul in Oonstantinople, which stated 
“The Imperial Ottoman Bank offers under 
competitive examination five posts in its 
offices inConstantinople or in the provinces;” 
among the subjects of examination set out 
in’ thë’ advertisement was  includéd 
“Languages spoken’ or written by the 
candidates and especially Turkish.” The 
appellant, who was then’ in other employ- 
ment in Constantinople, but did not know 
Turkish, applied “and was among the 
successful candidates, In a minute’ of 
meeting of the’ respondénts' Management 
‘Conimittee on the 6th April, 1905 (Hx. A. T 
(2) ) it is recorded:—“Starr: After inspection 
of the examination papers of the last 
competitive examination held, the General 
Management: have decided to engage the 
following:—Ap. Michaelides, Joachim Levy, 
Josue Sinai, Jean Ouapnou, Alex. Bouzourou, 
onthe permanent staff ata salary of Ltq. 8 
per month.” Onthe 17th April, 1905, the 
following decision (Ex. A. 1 (3) ) is found in 
the respondents’ books:—‘‘Decision No. 
3186:—By decision of the Director-General 
dated 6th April, 1905, Mr. Alex. Bouzourow 
is engaged in ‘the Bank’s service (Head 
Office) as from the 17th April, -1905,- with 
salary Ltq..8 per month,—The Director 
General; ‘(Sgd.) J. Deffes.” On the 20th 
April, the. appellant subscribed the printed 
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who is a Obristian . 


form of declaration of adherence to the 
Regulations governing the “Pensions and 
Superannuation Fund,” the provisions’ of 
which are therein stated to form an integral 
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part of “my engagement in the Imperial -- 


Ottoman Bank.” (Ex. A: B. (1). ) While ‘the 


‘terms of these Regulations (Ex. A. B. 2 (1).) 


throw no direct light on the contractual ~ 
sphere of the appellant's employment, it is 


to be noted that every’ employee of the 


Bank, on entering its service, isrequired - 
to subscribe to them; the whele stafi— 


whether employed in : Constantinople or the 


provinces or ‘abroad~-being treated asa `, 


unit for the purposes of the Pension and - 


Superannuation Fund. These are. the only: © , 


contemporaneous documents which are 
relevant to the consideration of the terms 
of the appellant’s engagement, and they are 


all produced-and founded on by the appel- . i 


- lant in his evidence. 


The appellant, who was the only witness 


on this point, 'states:—“I saw a-notice < 


calling for candidates for: employment in 
the defendant Bank. (Witness referred to 
Ex..A.1(1) ); -This looks- like the: notice. 
There was a compéetitivé examination. I said 
Iknew no Turkish. I was ‘successful in - 
that examination. I was appointed ‘at the 


Head Office in Constantinople at a salary 


of $T. 8a month; in the defendant's 


‘Department of. General Correspondence. 


(vide A. 1 (2) and’ (8)). At the time of - 
entering service of defendant Bank, Mr. — 
Maltass asked me ‘will you have a post with ` 


£8 in" Constantinople or £12 inthe’ pro- 


vinces.” I accepted the post for Con-: ` 


declaration.- 


stantinople. I. signed this 
A. B. | 1.) 


(Put in- and marked Ex. 


These are the Regulations referred’ to in ` 
(Put ‘in and marked | 


this declaration. 
Ex, A. B.2.)” - 
In the Oourts 
maintained that 
of employment of the appellant was un- 
limited and that they would have been 


below the respondents’ 


entitled to transfer him‘ to one’ of their ° 


the contractual: sphere: 


foreign branches, but in the appeal they "` 


maintained mainly that the ambit of em- 
ployment was Constantinople and the pro- 


vinces, though: they still retained their . 


former view as an alternative. 


In their Lordships’ opinion the history 


of the various appointments of the appel’ `’ 


lant during his 22 years’ service does not 


afford any definite explicatory evidence as 
to the ‘terms of the original contract. : In- 


their Lordships’ opinion the evidence shows ` 7 


that transfer is one -óf the ordinary: inci-" ' 
dents: of-the -Bank's employment, ‘being~.. 


, Consent”... 
~The appellant. sought to: found on a’ 


- (2) (1837) 15 Shaw 412. 


Sg A jas 
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usually concurrent With-an increase of salary > ment in the service of the Bank, which 


and responsibility, and suggests’ no “more 
than that the Bank considered their officials 
convenience: where possible. It is signifi- 
cant that, throughout the correspondence 
protesting-against his dismissal, ‘the appel- 


lant -did -not suggest that the transfer to” 


Mersina was:a breach of his. contract, and 
that it was not suggested in his evidence 
until the cross-examinaticn, when he stated: 
“When I joined. the Bank: T did not know 
“toatl. was liable to besent into the pro- 


‘. vinces", and, “Employees are not bound 


_ to serve the Bank outside the place where 
the contract was made except , with- their 


new form of declaration imposed by the 


_Yespondents on new employees engaged - 


after August, 1926,.and a revised form of 
declaration imposed on those’. engaged after’ 
February, 1927, devised ‘to put beyond 
doubt the Bank's right to transfer its em- 
ployees to any branch. In their Lordships’ 
opinion these can ‘have no bearing on the 


|, terme of the appellant’s engagementin 1905. 


It is not unimportant to consider the 
nature of the service 
lant entered. The-appellant was a 
young man of 23; -as provided in 
Art. 1 of the Regulations, he was engaged 
without limit to the duration of his engage- 


. ment, and it is admittéd that the Bank was 
entitled to decide from time to time what - 


particular department of the Bank's’ service: 
he was- to servé in and to move him, for 
instance, ‘from . the Correspondence Depart- 


. Ment, to the Accountancy’ Department. 


He ‘may be assumed io have hoped for 
promotion ‘and thereby to rise high in the: 
service. From the point of.view of proper 
organisation of their eta, itis difficult to 
assume that the Bank would willingly 
agree that their employees should. not.be 
‘bound :to serve outside the place where 


the “contract was made except with their’ 
consent, and, in their Lordships’ opinion, .. 


such a condition of the contract ‘would. re- 


quire to be clearly established. The nature- 


of the service in this case is different to: 
that of the yearly engagement as aspinner 
of the défender -in- the Scottish case of 
Anderson v.' Moon :(1), where it was ‘held 
millonly. | o E, za aed 

Their Lordships are of opinion that -the 
‘reference’ to five vacant posts in the adver- 
tisement. and the choice -of posts given to’ 


that the contract was -applicable to. one 


`- the appellant‘by: Mr. Maltass related merely 


to:the initial. step in-an unlimited-employ-: 


which ‘the appel-. 
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“followed on engagement op the permanent 


staff of the Bank, and that the appellant has 
failed to establish that the appointmet 
to an initial post at Constantinople involved 
that no .subsequent appointment to an- 
other post could be made except to another . 
post in Constantionople. While their Lord- 
ships incline to.the view that the terms of 
the advertisement might be held to limit 
the service to Oanstantinople or the pro- 
vinces, it is unnecessary to come to a 
definite conclusion on that point. _ 
< The appellant further maintains _ that, 
even if Mersina was within the contractual | 
ambit of his employment, he was not bound 
to obey the order of transfer to that place 
on the ground that the order was so un- 
reasonable ‘as to be unlawful, and his dis- 
obedience could not be held by. the respond- 
ents to constitute .faute grave within the 
meaning of Art. 5 of the Regulations. . 
The only case referred to on; this point 
was Turner v. Mason (2) where a domestic. 
servant sued in respect of alleged wrong- 
ful dismissal. The plaintiff had requested - 


‘her master’s leave to. absent herself for the 


night, her mother having fallen ill and 
being in peril of her life; it was not clearly 
alleged that the plaintiff had communicat- 
ed this reason to her master. The latter 
refused leave, and the plaintiff neverthe-. 
less absented herself, whereupon she was 
dismissed. It was held that a plea_of. 
demurrer was good, as showing a dismissal . 
for disobedience to.a lawful order of the 
master, and that the replication was bad, 
as showing no sufficient excuse for such 
disobedience. Pollock Q. B. said :— 

“It is very questionable whether any, 


-~ Service to be rendered to any other person. 


than the master would suffice; she might 
go but it would be at the peril of being” 
told that she could not return.”. 
` Parke B. says —. ide 6: Ne Graa en 
. “Even if the replication showed that he 
had. notice -of the. cause of her request. to, 
absent herself, I donot think it would be 
sufficient to justify herin her disobedience 
to his erder; there is not ‘any imperative 
obligation on a. daughter to visit her 
mother under guch circumstances, 
although. it may be unkind and uncharit- 
able not to permit her,” WE 
Alderson B, says:— _ ae 
“There may undoubtedly be cases justify- 
ing a-wilful disobedience of such an order 
as where the servant apprehends danger to 
(2) ¢1845):14 ME. & W. 112; 2.D--& L, 894; 14 L. J, - 
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her life, of violence to her person, from the. 
master, or where, from sn‘infectious dis- . 
order raging in the house, she must go 
out for the preservation of her life.” 

Rolfe, B. saysi— 3 Ao’ es 

““[n truth the cases. suggested by my~ 
‘brother Alderson are cases in which there 
is not legally any disobedience, because 
they are cases not of lawful orders. Itis- 
an unlawful order to direct a servant to 
continue where she is in danger of vio- 
lence to her person, or of infectious disease”. 

Their Lordships agree with the view 
that there must bean immediately threat-: 
ening danger by violence: or disease to 

: the person of’ the servant before an order ~ 
to remain in the zone of dangercan be 
held to be unlawful 

‘None of the reasons put forward by the: 
appellant in .excuse. of his: refusal to go. 
to Mersina comes within the above category; 
the two main reasons given by, the appel- 
lant were his ignorance of Turkish and 

the unfavourable attitude of the Turkish 
authorities; he did not suggest that the 
latter involved any personal danger to him. 
The only other reason, which was not 
stated prior to -the dismissal, was that he - 
would have been obliged to leave his 
Accordingly 





APPEAL FROM THE SUPREME COURT oF 
` BRITISH OoLUMBIA. 
: - March 4, 1930. - T 
"  Present:—Lord Blanesburgh, Lord 
Merrivale, Lord Tomlin, Lord Russell of 
. Killowen and Lord Macmillan. _.- 
Tox ATTORNEY-GENERAL oF 
~ BRITISH COLUMBIA— APPELLANT 
A “+ yersus o oo ; 
Tan McDONALD MURPHY LUMBER 
TE Oo; Tarp. RESPONDENT; pois) 


TERNE 
Tanotion—Direst and “indire taxes—Lxpott tea. 


lature to impose indirect taxes. ` 
While ib is true that. a. tax- 


sonal property is-selected as the criterion of his 


ability to pay, a tax which is levied on a commercial. | 


commodity -on the occasion of its- exportation in pur- - 
suance of trading transactions, cannot be described as. 
a tax whose incidence is, by its nature, such that nore - 
mally it is finally borne by the first payer, and is not. 
susceptible of being passed on. On the contrary, the y 
existence of an export taxis invariably-an elemėntin 


the fixing of prices, and the question whether it. isto’ ` 


be borne by seller or purchaser in whole or, in part-. 
is determined .by the bargain made. ‘Such a taxis. 


an indirect taxas defined by the autlioritative “deci- | A 


sions. [p. 592, col. 2.] š ; . 
According to the accepted terminology. and practice.: 

of fiscal legislation and administration export duties . 

are ordinarily classed ‘as duties of Customs and Excise. . 

[p. 592, col, 1. BAN 

saMessre Geoffrey Lawrencce,|K..C., and- 

Wilfred Barton, for the Appellant. ` 
Mr. E. P. Davis, for the Respondents. 


JUDGMENT. ` 


be Be aan Sting at Ae segs A Le Sha Aye Ba NSF ` ss an 
ALL, GEN. BRIF, COLUMBIA b; MODONALD MURPHT LEMBERGO.:LTD, 1241,0. 19407. ` 
on timiber, whether direct or. indirect tax—Export . ae 
duties, general nature of—Power of Provincial Legis- ` > 


Lord Macmillan.—The controversy in - 


this appeal relates to the validity of an en-, 


actment of the Legislature of the Province of. - 


British Columbia imposing a tax on timber 
cut within the Province. Ki 
The tax was originally imposed in 1903 - 
in substantially its. present form by a 
Provincial Statute of that year, and was 
subsequently re-enacted with unimportant 
alterations until in s. 58 of the Forest, 
Act, being Chap. 93 of the Statutes of . 
British Oolumbia, 1924, it assumed the 


form in which its legality is now for the `` 


first time challenged. 
_ The section reads as follows:— 


“58 There shall be due and payable to. 


His Majesty a tax upon all timber, cut with- 


in the Province save and exceptthat upon, . 
which a royalty is reserved by this Actor, . 
the ‘Timber Royalty Act,’ or that upon, | 
` which any royalty or taxis payable to the. :. 
Government of the Dominion, which tax-. 


shall be in accordance with the following. 
chedules: —” f j 


The First Schedule deals with- “timber 


7 auitable for the manufacture of lumber and 


shingles,” which it classifies into three, 
grades, to be taxed respectively at $2, . 
$150 and $1 per 1,000 fect board measure, , 
“provided that a rebate of, all the tax over. 


. one cent per thousand feet board measure 


shall be allowed when the timber upon, 
which it is due or payable is manufactured `. 


““or used -in the Province.” Schedule 2 deals | 
~ with piles, poles and crib timber, Sch. 3.:. 


with Railway-ties; mining props and lagg- :; 


ing, pulp-wood and cord-wood, and Sch. 4, 


“with shingle or other bolts of cedar,: fir ‘or 


3 


levied on - personal.. |; 
. property, no less than a tax levied on real prop: -+ 
> erty, may be a direct tax .where the tar-payer 5 ‘per--,’ 


t 
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Spruce, taxes `of varying amount being 
assigned to the different categories. To 
each of these other schedules, as to the. 
first, is appended a proviso remitting, by 
way of rebate, all the tax over one .cent’ 
when ‘the timber is used in the Province, ` 
Section 62 of the Statute prohibits under 
a penalty, the export or removal from the 
Province of any timber in respect of which 
any tax is payable. to His Majesty in right 
of the Province unless%a permit is obtained 
from 4n officer of the Forest ‘Board certify- 
ing that all taxes so payable in respect 
thereof have been paid and confers on the 
Minister of Lands drastic’ powers for the 
enforcement of the Act. l 
Section 127 requires əvəry owner of 
granted lands and every holder of a timber 
lease or licence on ‘lands whereon any 
timber is cut in respect of which any tax is’ 
payable, and every person dealing in any 
timber cut from any such lands and every 
person operating a mill cr other industry 
which cuts or uses timber upon which 
any tax is payable, to keep correct books 
of account of all timber cut for or received’ 
by him and to render monthly statements 
tothe District Forester, “and the owner, 
lessee ‘or licensee or person dealing in the. 
timber or operating ths mill or other 
industry- as aforesaid shall pay monthly 
all such sums of money as are shown to be 
due to the Minister.” aa 
The respondent company are’ engaged 
in the business. >of logging, and sell both 
locally and for export timber which they. 
cut upon lands’ granted to them or their 
predecessors.jHaving entered into a contract 
to sell a consignment of ‘their logs to a 
purchaser in ‘the „State of Washington 
U.'8..A4, they applied to the’ Oustoms 
oficials of the Domminion’ Government. 
for clearance, which’ was refused on the 
ground that they did not hold an export’ 
permit from the Provincial Government.’ 
The officers of the Forest Branch ‘of the 
Provincial Government declined to grant’ 
an export permit except on payment of the 
tax now in ‘question, Thereupon the #re- 
Spondent company instituted the present 
proceedings against the Attorney-General 
of British Oolumbia' claiming a declaration. 
that they were under no obligation to pay 
the tax demanded, and that the relative 
provisions of the Statute were ‘ultra vires 
of the Provincial Legislature, The casé 
was heard in the Supreme Court of British 
Columbia by the ‘Chief Justice (Aulay 


Morrison) sitting alone, who, after hearing - 


evidence, gave judgment: ‘declaring’ 5.: 58: ~ 
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of the Forest Act and es. 62 and 127 “in'so 
{ar as they purport to implement any tax 
levied by the said s 58,” to be ultra vires 
of the Provincial Legislature. From that 
judgment the present appeal is taken. 

` The validity of the tax was maintained 


by the appellant on the ground that it-was. ° 


competently imposed by the Provincial 
Legislature as being “direct taxation 
within the Province in order tothe raising 
of a Revenue for Provincial purposes,” 
which is the second class of subjects upon: 
which Provincial Legislatures have by 
s. 92 of the British North America Act, 
1867, exclusive power to make laws. so 
The respondent company, on the other 
hand, impugned the tax mainly on two 
grounds, namely: (1) that it was an indirect: 
tax, and, therefore, not ‘within the compe- 
tence of the Provincial Legislature; and 
(2) that it violated ss. 121, 122, 123 and ` 
124 of the Act of 1867. Section 121 pro- 
vides for the free admission into each of 
the other Provinces of all articles of the 
growth, produce or manufacture of any one 
of the Provinces. Section 122 enacts that}the 
QOustoms and Excise Laws of each Province 
shall, subject to the provisions of this Act, 
continue in force until altered by the 
Parliament of Canada.” Section . 123 deals 


“with Oustoms duties in relation to exporta» ` 


tion’ and” imporation as between two 
Provinces. Section 124:saves the right of 
New Brunswick to levy but not to increase’ 


‘certain lumber dues in operation at the’ 


Union; “but the lumber of any of the. - 
provinces other than New Brunswick shall’ 
not: be subjected fo such dues,” f 

Their Lordships have on many eccasions' 
been ‘called upon to determine questions ~- 
relating to the constitutional validity of, 


.fiscal legislation under the British North 


America Act and have laid down the 
Principle that in every case the first requi-' 
site is“'to ascertain the real nature of the tax” 
[R. vi Caledonian Collieries Ltd. ((1).] Now, 
in the present case, the real nature of the 
tax in question is transparently obvious. 


“While the Statute sets out to impose a tax. 


on all timber cut within the Province it 
proceeds in the relative schedules to reduce 
the tax by rebate to an illusory amount: 
in the caseof timber used in the Province, 
leaving it to operate to its full effect only 
on timber exported. The best evidence that 
the tax was intended to be to all intents and: 
purposes an exporttax is afforded by'the‘ 
fact that since’ 1914 the minute rebated 

1) (1988) A. O. 358; at p. 362; 97 Lid. P.O, 94: 130-7. 
a Soap Ad ER en HIS P.O, 94; 189, 


ode 


oe) S 
, . tax on , timber -used; within the Province 
.;has not.been collected. Indeed, the tax 
has come, to be-known.as “the timber. tax 
on export,” and,is so described in the Final 
Report of the.Royal Commission of Inquiry. 
~ on timber and Forestry, 1909-10, extracts 
`. from which are among the exhibits in the 
_ case. Theeconomic effect and, presumably, 
the object of the tax is to encourage. the 
, utilisation within the Province of its home- 
` grown timber and to discourage its exporta- 
tion.; The success of the tax, if this be its 
object, will thus. be measured inversely 
by.the, revenue which it yields, which is: 
‘not the normal characteristic of a, tax 
imposed ‘in. order to, the raising of a 
revenue for provincial purposes.” Ng 
_ _, Once it is ascertained that, the tax is in 
its..real nature an export tax, as their 
‘Lordships are satisfied - that it. is, the task 


of justifying its imposition by the Provincial , 


_ Legislature becomes one of great difficulty. 
_ The appellant admitted that the imposition 
of Customs and Excise duties isa matter. 
within the. exclusive competence of the 
Dominion, Parliament, as, indeed, , plainly. 
appears from s..122 of the British North. 
America Act. The. reason. for this is, no: 
doubt, that the effect of such duties . is not. 
confined to the place, where, and the. 
‘ persons upon whom, they are levied, which 
is.perhaps just another way of saying that: 
they, are indirect, taxes, Ii then an export 
tax falls within, the category of duties of 
Customs and. Excige there is an | end of: 
“the; ‘question... Their Lordships are of 
opinion . that. according to the, accepted: 
_ terminology and practice of fiscal legislation. 
_ and. administration export, duties are ordi- 


narily classed..as duties of Oustoms and. . 


. Excise: In Wharton's Law,, Lexicon 
“Customs” are defined as.duties charged. 
_ upon commodities on their importation into. 

or, exportation . out, of a country, and a. 
‘similar définition is given in Murray’s 
. New English Dictionary. Anearly example, 
" of this “usage is to,be found in Oomyns 
“Digest” (Fifth Edition, 1822, page . 468),. 
where, under the heading of “Customs of 
Tonnage and Poundage,’ there is mentioned. 
‘poundage “on all goods carried out of the 
King’s’ Dominions, with a citation. of 12 
Oar. 2, cap..4, while a modern instance is, 
provided by the Finance Act, 1901, in. 


` “which s. 3, imposing an export duty on 


: goal, ib” included in - Part I of the’ Act,- 
"~ headed “Oustome and Excise.” 


Mr. Lawrence, however, contended : that: 


‘Although. the. ‘tax might. accurately be. 


ar 


~~ described ‘as’ an export duty, this did. not: : 
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necessarily negative its being a direct 
tax within the, meaning: of the Act. With- 
out reviewing afresh’ the. niceties of dis- 
crimination between direct and indirect 
taxation -it is enough to pointout that an 
export taxis normally collected on merchant- 
able goods in course of transit in pursuance 
of commercial transactions. Whether the 
tax is ultimately borne by the exporting 
seller at home or by the importing buyer 
abroad depends on. the terms of the con- 
tract between.them. It may be borne by 
the one or by the other. It was said in the 
present case that the conditions of the 
competitive market in the United States 
compelled the exporter of timber from 
British Columbia to that country to bear 
the whole burden of the tax himself. That, 
however, is a matter of the exigencies of a 
particular market, and is really irrelevant 
in determining the inherent character of the 
tax, While it is, no doubt, true that a. tax 
levied on personal property, no less than 
a tax levied-on real, property, may be a 
direct tax where’ the tax-payers personal 
property is selected as the criterion of his 
ability to pay a tax which, like the tax 
here in question; is levied on a commercial 


„commodity on, the occasion ofits exporta- 


tion in pursuance of: trading transactions, 
cannot be described as a tax whose incl- 
dence is, by its- nature, such. that normally 
it is finally borne by the first payer, and 
is not susceptible of being passed on. On 
the contrary, the existence. of an export tax 
is invariably: an element in. the fixing of 
prices, and the question whether itis to 
be borne .by seller or purchaser in whole 
orin part is determined by. the. bargain 
made. The present tax thus exhibits the 
leading characteristic of an indirect tax 
as defined by authoritative decisions. 
, Their Lordships are accordingly, of 
opinion,: without entering upon. other 
topics which were discussed at the hearing, 
that the timber tax in question is an export 
tax falling ‘within the category of: duties 
of Customs and Excise, and as such, as well 
as by reason of its inherent, nature 
asan indirect tax, could not competently 
be imposed by the Provincial Legis- 
lature. ` Ae fee ISPs oe oe 
-. Their Lordships will, therefore, humbly 
advise His Majesty that the appeal:should 
be dismissed with costs, ~- vəs ¢. -> 

he yi eS ppeal dismissed. 
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MADRAS HIGH COURT, 

OIviL APPEAL No. 199 or'1928. . 

E November 28,1928. ` > 
“Present :—Justice Sir O. V. Kumaraswami' 
Sastri, KT., a e ustice Pakenham 
7 By. a B. ig tL z KAN. . 
“Sri Rajah. VYRIOHERLA NARAYANA.. 
-GAJAPATHIRAJU BAHADUR GARU— 

l DEFENDANT—ÅPPELLANT 


SAN versus : : i 

Sree Rani. JANAKI RATNAYYAMMAJI 
. GARU RANEE BAHEBA or GANGAPUR 
ik — PLAINTIFF —RESPONDENT; 


Easements Act (V of 1882), ss. 5; 18—Partition of 


common properties—Formed and metalled road, whe- 
© ther apparent and continuous easement—Right of way 
over such road, when available to sharers—Hasements 
of necessity—Apparent and continuous easements— 
English and Indian Law—Interpretation of Statutes—- 


_ Reference to English Law. $. 


The effect of s. 13, Easements Act, is that in 
cases of partition of properties belonging to several 
persons if an easement is one. of necessity.a person 
to whose share certain property falls is entitled to 
the easement apart from any question of its being 
apparent or continuous but-that if the easement is 
not one of necessity but is mérely one necessary for 
enjoying the share of the latter as it was enjoyed 
when the partition took effect, then such an easement 
should be apparent and continuous. A distinction 
is clearly drawn between what was actually neces- 
sary and what, though not actually necessary. in the 


sense of there being no other mode of enjoying the _. 


property, is required for the purpose of enjoying it 
as it was enjoyed when the ‘partition took place. 
[p. 595, col. 2] A5 Å mar 
and metalled road is not an apparent 
and continuous easement for the purpose of deter- 
mining rights of parties under s. 13 (f), Easements 
Act. So, where the right of way over that road is 
not an easement of necessity, it is not available on 
partition between joint or co-owners as an easement, 
[p. 602, cola, 1 & 2.] - we 
_ Where there is a, positive enactment of the Indian 
Legislature the proper course is to examine the 
language of that Statute and to ascertain its proper 
meaning,‘uninfluenced by any consideration derived 
from the previous state of the law—or of the English 
Law upon which it may be founded. [p. 599, col. 1.]- 

But where the provisionsof.an Indian enactment fol- 
low the provisions of an English enactment or a well- 
settled rule of English Law or where the meaning of 
certain expressions and their legal import are not 
clear, reference to English authorities becomes useful 
and often necessary. [p. 599, col, 2.] 
- Dictum.—So far asthe case-law in England subse- 
quent to the passing of the Easements Act is concerned, 
the trend of the authorities is to treat a formed and 
metalled road, as a kind of apparent and continuous 
~gasement. [p. 602, col. 1.] 7 


Appeal against a decree of the Court of 
the Additional.Subordinate Judge, Vizaga- 
patam, in O. S. No, 55 of 1924. ca 

Messrs. S. Varadachariar, P. Somasunda= 
ram and K. Umamaheswaran, for the Ap: 
pellant. E l ; 

The Advocate-General, for the Responda 
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of a suit filed by the plaintiff for a declara- 


- tion that she has aright of way over a road 


called the ‘ Circular Road’ leading to the 
premises.known as‘the Uplands: House in 
The Rajah of :‘Kuruppam who 
was the owner of this property died leaving 
the plaintiff his daughter, the defendant 
‘and the Zemindar. of Kuruppam his sons, 
After his death the property was partition- 
ed between the plaintiff, the defendant and 
his brother. The plaintiff got the block 
marked _ A in the plan annexed to. the plaint. 
The property is`a very ‘extensive one: Ac- 
cording to the plan there is what is called 
a Circular Road leading from the Beach 
Road-to the main building which according 
to the evidence was being used as a means 
of access to the building during the lifetime 
of the Rajah of Kuruppam. Oa the north 
there is a Municipal Road and the suit prop- 
erty abuts that Road. According to the 
evidence there was a way leading from. that 
‘Road to this building which was used for 
the purpose of carrying materials when the 
-temple in the compound. was built. about 
the year 1902. This road was not subsequent- 
ly used exceptas servants’ entrance, It is, 
however, clear from the plan that so. far as 
the plaintifi’s portion is concerned, there is 
a mode of access to it from the ‘northern 
side and it cannot be said that the right to 
‘use the road known as the Circular. Road 
from the beach side is an easement of 
necessity .in the sense that there.could be no 
reasonable mode of access to the portion 
which fell to the share of the plaintiff ex- 
cept through the road now in dispute. ‘The 
plaintiff's claim is that the road of which 
phe claims easement is a continuous; well- 
formed, gravelled:and metalled road lead- 
ing from the Beach Road into the bunga- 
low compound partly through the. defend- 


- ant’s and-partly through her share, and that 


this road has always been theonly road by 
which access was had from‘the Beach Road 
into the bungalow and was used and'enjoy- 
ed for this purpose from the time. of con- 
-struction of the house by the owners of the 
-Uplands House, the predecessors-in-title 
-and interest of the plaintiff and the-defend- 


-ant and the Zemindar of Kuruppam, and by 
them: also until the date of partition: in the’ 


year 1920, - i 


In para. 3 (d) the plaintiff says pu By 


. virtue of the partition and even otherwise, i 
by implication- of law” and “common sense. -` 


thë plaintiff is entitled, to the free and 
uninterrupted user of the said road by her 


‘and her representatives, servants, ete, in”. 
‘the Game manner in whichit was.being eps 


= 
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joyéd prior to'the partition and the same is_ 
Yeasonable, necessary and essential for the - 
Sproper.. enjoyment ‘of the portion: of. the 
house and grounds _ which fell to the 
| plaintiff's ‘share . as it was being . enjoyed 
prior to the partition.” She says that the 
defendant obstructed her use.of the road. , 
.. In ‘para. (f) the plaintiff’ says:. “ The 

‘Beach Road isthe most important. road. in 
the whole town, and the usual, customary. 
and constant approach, ingress to and egress 
from the -Uplands House: has always been 
from thesaid road and the value of the 
plaintiff's share of the house depends sub- 
stantially upon the existence of such right 
of uger-of the road leading from the Beach 
Road into the Uplands House. The. denial 
of such right, or interference therewith will 
not only highly inconvenience. the plaintiff 
‘and prejudice the reasonable and proper 
enjoyment of the house and grounds by her 
but will as well affect seriously their value.” 

In para. (g) she states .* the. plaintiff 
is also entitled to- the said right as an ease- 
mient of necessity.” . eos > 
< The defendant denied the plaintiff's right 
to use the road;either by-virtue of the parti- - 
tion'or on-any of the other grounds alleged 
in the plaint: According to him, a portion. 
of the property marked in the plan and 
measuring about 44 cents which. did not 
originally fall to the. plaintiff's share was 
under the direction of the arbitrators given to - 
the plaintiffon partition in order to allow 
her means of access to.her: portion from the 
North Road because the defendant refused 
to allow her access over the road now in 
question. He:denied that the use of this 
‘goad was necessary or passed to the plaintiff 
- “by implication of law. He says- that any 

aser of this road after partition was by his 

consent. He says that the plaintiff has 
-access to her bungalow from the Municipal 
‘goad; on the north... > f : < 
- The Subordinate Judge found that the 
-right to use the Oircular Road which the 
-plaintiff claims in the suit was neither re- 
-cognised nor specifically prohibited at the 
partition. He.also found that the plaintifi's 
-claim to use the Circular Road as an ease- 
` ment of necessity could: not exist because 
“there isanother means by which she can 
have access to the property, viz., the Nor- 
-.¢hérn ‘Road which abuts the share which 
-fell to the plaintiff: Referring to the plaint- 
_iff’s claim as an‘easement of necessity the 
‘Subordinate Judge observes:. “This aspect 
` of the case was not pressed before me very 
much: by the plaintifi’s: Vakil as there is. 
Pyidence on record to show: that the portion. 
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of the plaintiff's ‘share-in Uplands “House. 
- can be reached: from the-Municipal Road on’ 


the northern side of the plaintiff's share of 


the building through her. ground.. Plaint- - 


iff's Vakil-only relied upon - clause (f) to 5. 


13 of the Indian Basements Act and claim-. 
ed the ‘right to use the Oircular Road as an . 


easement apparent and. continuous and 


-necessary.for- enjoying -the -share of the. 


plaintiff's portion of the Uplands House as 
it.was enjoyed ‘before the: partition took 
effect, inasmuch as there was no different 
intention expressed or necessarily: implied 


when the‘partition took-place.” _ - 
- So far as the claim as an easement of 


necessity is concerned, it'is difficult’ to find 


on the evidence and the plan that the ease 
mént is one of necessity. ep tp 
- + As regards easements of necessity. the law 
is clear. | | : - 
- In Krishnamarazu v. . Marraju (1) the 
learned Judges in dealing with el. (€) to s, 
13 of the Easements’ Act observed: “ We 
think-the word ‘necessary > must be con- 


strued in its-ordinary sense. If A hasa means - 


of: access to his property without going over 
B's land. A cannot claim a right of way 
over-B’s land on the ground that it is the 


most convenient méans of access.” — ~ ? 
“In Sukhdei Bibi v. Kidarnath (2) ‘it: was 
held that the easement of necessity was an 


easement without which a :property- cannot 


‘be used at all and not one.merely necessary 
to the reagonable enjoyment of the property, 
A similar view. was taken in Chunilal Man: 
charam v. Manishankar Atmaram (3), as ta 


“the meaning of ‘ easement of necessity.” In 
-that case the Basements Act was held’ not 


applicable as it was not--extended to the 
Bombay-Presidency till Act VIII of 1891 was 
passed; $s S a A oe 
-As regards the claim of the defendant 
that at the partition it was ` expressly 
agreed that there should bė no right of way, 
we agree with the`- Subordinate Judge in 


thinking that itis not made out. 


- Thé main ‘ground on which the argui. 


ment for the defendant-is based is that- the" 


-plot of land measuring. 44 cents was not 
‘originally included in -the division ag 


falling to the plaintifi's share, that without 


it she could not enter the portion of the 
‘main building which was allotted to her 
although she could enter‘the. other portions. 


“by the Northern Road and that this piece ` 
‘of land was given for that purpose to avoid. 


2.1) 28 M-495;15 M. L, J. 255. 07 i 
(2) Ind. Oas, 628; 33 A, 467; 8 A. L. J, 280, : 
ORBE a ee 
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any right she may člaim to enter- the, main, 
uilding from the Circular Road. ` * 

In this case unfortunately the partition is 
not by any deed. It waseffected by two, 
arbitrators Mr. Forbes who was then the 
District Judge of Vizagapatam ənd defend- 
ant’s second witness Mr. Appa Rao who was, 
Chairman of the Vizagapatam Municipality. 
As the 44 cents would have allowed the 
plaintiff direct access from the out-houses 
to the portion that fell to her share without, 
her making any structural alteration, it is 
probable that these 44 cents were granted 
to her for that purpose. Weare not satisfi- 
ed on the evidence that this was due to the 
defendant's refusal to allow her access by 
the main road at the time ‘of the partition 
and this refusal being accepted by the 
arbitrators and altered arrangement being 
made to give the plaintiff another means of 
access, 

The’ position, therefore, is as put by the 
Subordinate Judge that it was neither 
allowed nor prohibited. The question has, 
therefore, to be dealt with as a question of 

Jaw as to the rights of parties under the 
Easements Act. | 
Section 13 of the Essements Act (V of. 
1882). refers to easements of necessity and 
quasi-easements in cases where a person. 
transfers or bequeaths property to another. 
and in cases where a partition is made of- 
the joint property of several persons. The 
portion of the section which is relevant to 
the present-case which is oneof partition. 
-runs as follows : 5 
_ “Where, a partition is made of the joint 
property of several persons :— ane 
` (e) ilan easement over the share of one of 
them is necessary for enjoying the share of 


another of them, the latter shall be. entitled © 


to such easement, or 

(f) if such an easement is apparent 
and continuous and necessary for enjoy-. 
ing the share of the latter as. it -was 
enjoyed.when the partition took effect, he 
shall; unless.a different intention is, ex- 
. pressed or necessarily implied, be entitled 
to such easement. ` ~ a a 
‘The easements mentioned- in els. (a), (0) 
and, (e) of this section are called’ easements 
of necessity.” - : A; 
_ Section “5 defines continuous easements 
and apparent easements, and it runs as 
follows :— a - 

“Easements are either continuous, or 


discontinuous, apparent or non-apparent. - 


, A continuous casement isone whose èn- 
Joyment is, or may be, continual without the 
` Bet of man, TK eee 


Er -- ser 7 
5 “a 
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Z A discontinuous easemnent is one tha 
needs the act of man for its enjoyment. E 
. An apparent easement is one theexistence 
of. which is shown by some permanent sign. 
which, upon careful inspection by.a com-. 
petent person, would be visible to him.. A. 
non-apparent. easement is one thathas no 
euch sign. . : 

-“Tlustration (b) to this sectionis this: “A 
right of way,annexed to A’s hougé over B's, 
land. This isa discontinuous easement.” 

It is, therefore, clear from the Easements 
Act that a right like-the present isa dis- 
continuous easement although it is appar- 
ent; The effect ofs,13 is this that in cases 
of partition if an easement is one of; 
necessity, a person to whose share. certain, 
property . falls is entitled to the easement. 
apart from any -question of its being. 
apparent or continuous but that- if the. 
easement is not one of necessity but is 
merely one necessary for enjoying the share, 
of the latter as it was enjoyed when the, 
partition took effect, then such an easement 
should be apparent and continuous. A. 


t 


-distinction is clearly drawn between what 
: was actually necessary and what though not. 


actually necessary in the sense. of there. 


“being no other moda of .enjoying the prop- 


erty: ‘is required forthe purpose of enjoy-, 


ing it as it wasenjoyed when the partition, 


took place. Fa 
The Easements Act was passed in 1882, 
and when it was passed it only rextended to. 
the territories administered by the Gover-. 
nor of Madras in Oouncil and the. . Ohief. 
Commissioners of the Oentral Provinces 


‘ and Coorg. Itwas subsequently extended 


to Bombay and the United Provinces in 

1891 but has not been extended to Bengal.: 
It is important to bear this in mind in, 
dealing with the decisions-of the,.Calcutia. 
High Court where the learned.- Judges are 

wot trammelled with the provisions of the. 
Easements Act and the definitions contajn-- 
ed therein and the decisions of the Bombay- 
and Allahabad High Courts before the Act. 
was in force there (1891). = 0 ©. . 1. 
: So-far as the Madras High Court is con-, 
cerned, the authorities-are to the effect. that; 


a right of-way over a road is not an.appar-. - 
ent and continuous- easement and that,, | 


unless it is an easement of -necessity it will, 


not pass merely on the ground of its being. . 


necessary for the use of the-house;as cons, 
yeniently asit was before the partition. - ~ 
In Krishnamarazi v. Marraju (1) it was 
held that where a person has a means of 
access to his property: without going over . 


another's land, he cannot slim a right of” 


r 


EG 
way over the.other'sland on the ground that 
it is the most convenient means of access 
and that the law under s. 13, cl, (e) of the 
“Hasements. Act is the same as the law in 
England. In dealing with cl. (f) of s. 13 of 
the Easements Act Sir Arnold White, O. -J., 


and: Davies, .J., observed: “It is admitted 


that the respondent has a means of access 
©- to his property without going over the 


appellants’ land and we must accordingly 


hold that he has no easement of necessity.. 
“He is not entitled to an easement under Cl. 
(f) cf the section since the easement which 
he claims is not apparent end continuous.” 
The respondent failed to establish any 
tight by agreement. This was a case where 
‘the plaintif and the defendant who were 
brothers effected a partition by which 
amongst other things they divided certain. 
houses and open sites. 
. In Esa Abbas Saity. Jacob Harron Sait 
(4) it was held by Sir Ralph Benson, O. O. J. 
and Krishnaswami Ayyar, J., thata right 
-ofway is not an apparent and continuous 
easement within the. meaning of s.13 of the 
Easements Act, This was a case where 
there was.a lane running to the east of the 
plaintiff's house and west of the defendant's 
house from north to south which was 
_ enjoyed in common by the plaintiff and the 
defendants and.-their predecéssors-in-title 
and the plaintiff claimed it as an easement, 
As regards the right of way claimed, the 
learned Judges observed “A right of way 
is nota continuous easement (see illustra- 
tion (b) to s. 5 of the-Indian Easements Act 
V- of 1882). And, theréfore, even assuming 
that it was used as a passage for scavengers 


atthe time when -Lazaro owned both the ' 


premises there would be-no apparent and 
continuous easement-within the meaning of 
Bi One Doers 5 semeni Act.” 

ù -Wutzler -v.. Sharpe (5) the property 
owned by the plaintiffs ss derendant 
was at one time united and there was a 
road which led-from one portion of the prop- 
erty which belonged to the plaintiffs to 
another portion which - belonged to- the 
defendant. The plaintifisclaimed the road 
„to the defendant's property for the purpose 
of getting water and the defendsnt refused 
permission, The-plaintiff sued the defend- 
‘ant for a ‘declaration of their right of way 
over: the road. -As the plaintiff did not 
produce the deed under which they becamé 
the owners of the property the -learned 


_ (4) 4 Ind, Oas. 425; 33M, 397, on 
ak Tad Gae, 425: 38M $27; 20M, L, 9.201; 7 M.D, 
(5) 15 A 270; Aa We N. (1893) 161, 
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Judges held that no title by grant can be 
proved to have passed, and that their only 
claim could be to claimthe easement as 
an easement of necessity or an easement the 
intention to grant which should be inferred 
from the circumstances. It appears from . 
the judgment that the Easements Act was 
made applicable to the United Provinces on 
the 6th of March, 1891, and this suit was 
filed before the Easements Act was made 
applicable. After dealing with the English 
cases on the subject and éxpressing their 
dissent from the decisionof the Oalcutta 

- High Court in Charu Surnokar v. Dokourt 
Chunder Thakoor (6) the learned Judges 
held that the right of way did not pass. | 

In Sukhdei Bibi v, Kidarnath (2) which 
was a decision after the Easements. Act was 
made.applicable to the United Provinces it 
was held that an easement of necessity was 
an easement without which a property 
cannot be used at all, and. not one merely 
necessary to the reasonable enjoyment of 
the property. This case arose out of a 
partition of immoveable property and the 

. question was as regards a passagein the 

property. which fell, to. the share of the 

defendant. The learned Judges ‘referred 
to the English cases as to what would be 
an easement of necessity. There was no 
suggestion in that case that where the 

Easements Act applies a right of way 

which is not an apparent and continuous 

easement will pass under cl. (f) of the 

Easements Act in case of partitionof prop- 

erties butitis open to the remark that in 

this decision the applicability of cl. (f) has 

not beenconsidered. - ites i 

In Daroga Lalv. Devi Lal (7) it was beld 
that an easement of necessity can only arise 

-when -the property cannot be used at all 
without the easement, and not where the 
éasement is merely necessary to the reason- 

able enjoyment of the property. TT 

Reference has been made by the learned 

Advocate-General for the respondent to 
the decision in Charu Surnokar v. Dokourt 
Chunder Thakoor (6), Kadambini Debiv. 

“Kali Kumar Haldar (8) and Purnendu 
Narain Roy v. Dwijendra Narain Roy (9). . 
. As the Easements Act is not applicable to- 
Calcutta, the learned Judges of the Oalcut- 
ta High Oourt were not bound by any 
statutory definition or any. statutory pro- 
visions and they were at liberty to follow | 
the trend of the English decisions which as 


(6) 8 0.256; 10 O. L. R. 517. 

= (7) 48 Ind. Cas. 670... 
(8) 26 O. 516; 3-0. W. N. 409, - 
(8) 8 O, 1u, J, 289 8b p. 292, 
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we shall point-out later practically gave a 
Tight of way though not of absolute neces- 
sity in respect of contiguous properties in. 
the case of well-formed and metalled roads. 


` In Charu Surnokar v. Dokouri Chandra. 


Thakoor (6) the land held by the plaintif 
and the defendant originally belonged to 
the same owner. A path had been made 
by the original owner. The District Judge 
was of opinion that the case fell under s. 26 


. of the Limitation Act and that the defend- 


ant had not proved 20 years’ peaceable, open. 


- and uninterrupted exercise of the right of 


way. The High Court was of opinion that 
the éasement may be acquired not only 
under s> 26 of the Limitation Act but by 
virtue of a presumed grant. In'their view 
the right of way may pass a quasi-easement. 
The learned Judges observed: “This im- 
plied grant might arise in one of two ways: 
(i) to use the path and ghat might be 
absolutely necessary to the enjoyment of the 
defendant's tenement, in which case, there 
would be an easement of necessity; (ii) the 
use of the path and ghat, though not abso- 


lutely necessary to the enjoyment of the, 


defendant's tenement; might be necessary 
for its enjoyment in the state in which it 
was at the timeof severance; and in this 
case, if the easement were apparent and 
continuous; there would be a presumption 
that it passed with the defendant's tenement. 
This latter case is discussed in the books 
under the principle of the disposition of 


- the owner of two tenements (destination du 


pere de famille); See Gale on Hasements, 


5th Edition pages 96, 97 and following- 


pages ; and asto right of way, page 103 
note, page 124 note, and Pyer v, Carten 
(10). This principle is just and fair and 
accords with common sense, It is in con~ 
sonance with the rule of justice, sequity 
and good conscience, which must guide the 
Courts in theabsence of positive direction 
by the Legislature.” So far asthe passage 
in Gale cited is concerned, the passing of 
easementson theanslogy of the principle 
of destination du pere'de famille was dis-. 
approved of by Lord Westbury in the case 
of Suffield v. Brown (11) which was - decided 
in 1864. After referring to Gale on Ease- 
ments the learned Lord observes : “But this 
comparison ofthe disposition of the owner 
of two tenements to the destination du pere 


(10) (1857) 1 H. & N.916; 26 L. J. Ex. 258; 28 L. T. 

(o. 8.) 371; 5 W.R. 371; 108 R. R. 896; 156 E. R. 1472. 

G. J. & S. 185: 33 L. J. Oh. 249; 3 

. (N. 8.) 111; 9 L, T, 627; 12 W. R, 
356; 146 R. R. 267; 46 B; R888. 00O 70 
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de famille is a mere fanciful analogy, front 
which rules of law ought not to be derived.,™ 
Moreover, in Charu Surnokar v. Dokourt 
Chander Thakoor (6) the: learned Judges 
themselves point out that the principle of 
justice, equity. and good conscience on 
which they purported to act can only be 
applicable in the absence of positive direc- 
tion by the Legislature. And under's.5 of 
the Easements Actitisclear thata tight 
of way is not an apparent and continuous 
easement. i 

In Ram Narain Shaha v. Kamala Kanta 
Shaha (12) the suit related to a right of 
way. There’ were two properties ‘which 
originally belonged to the samie owner but 
subsequently there- was a severance, the 
plaintiff being entitled to one portion and 
the defendant to ‘another portion. It was 
held that implication of & grant of easement 
upon the severance of a tenement may 
extend to a way but that it will do so’ only 
where there has been some permanence in 
the adaptation of the tenement from which 
continuity could be inferréd. The learned 
Judges in dealing with the contention 
based on the decision in Charu: Surnokar v. 
Dokouri Chander Thakoor - (6) observed : 
“We are, however, of opinion that the con- 
tention is not sound, and that the case cited 
is distinguishable from the present. - The 
presumption in favour of the grant of an 
easement upon the severance of heritage by 
its‘owner into two or more parts arises 
primarily with reference only to continuous 
and apparent easements: and a ‘way, is 
evidently neither a ‘continuous’ nor always 
an ‘apparent’ easement, 4 Ng 

It is true that in certain cases referred 
to in text-bocks on the subject—see Gale 
on Easements, 6th Edition, pages 108 to 123 
and Goddard on Easements,: 5th Edition, 
pages 174 to 186—implication of a grant of 
an easement, upon the severance of a tene- 


- ment, has been held to extéiid, under cer- 


tain circumstances, to a ‘way’ but that isso 
only where there has been some permanence 
in the adaptation of the tenement, from 
which continuity could be inferred. In 
other words the extension of the rule can 
hold good, if at all, only in the.case of ‘a 
formed road’ to usé the language of Lord 
Justice Fry in - Thomas v. -Owen 
(13) made over an alleged servient ` tene- 


_ ment; to and for the ‘apparent useof the 


dominant tenement’. Then the learned 


(12) 26 ©. 311. - i S 
(3 (1888) 20 Q. B.D. 225; 57 L. J. Q. B. 198; 58 L, 
T, 162; 36 W. R. 440; 52 J. P. 516,- oe 


ie 


‘there no finding of fact that there has been 
any such ‘permanence of adaptation, any 
such formed read; but there was no’ case of 
an implied grant suggested in the plaint or. 
‘issués.. We may point out that the learned. 
Judges:refer to Gale on Easements and are 
guarded in stating that the rule can" hold 
"good, if at all, only in the cases of a ‘formed 
road. They do not decide that in the case 

. Of ʻa formed road’ the easement -can be 
said to be an apparent continuous ease- 
ment. - .- | Ma ee 
“ “There is another case at page 516* in the 
same. Volume, viz., Kadambini Debi v, Kali 
Kumar Haldar (8). Butthat relates toa 

. Tight of a passage of light and air on parti: 


tion of a family dwelling house, The. 


learned Judges there point out that there 
being no enactment of the Legislature appli- 


cable to the case in question, the question ` 


-will have to be decided and answered with 
reference tothe principle of justice, equity 
and good conscience and they think that the 

` ruleof English Lawofan implied grant of 

easement .* 
accordance with the principle -of ‘ justice, 
equity and good conscience and ‘should be 
followed.. Here again we may point out 
that if the Easements Act were applicablé 
there could beno question of contravening 
its ‘provisions by the application ‘of-the 
principle of justice, equity and good-cons- 

cience. 3 a 4 

In: Purnendu Narain Roy v, Diwijen- 
dra Narain Roy (9) a dispute’ arose as toa 
right of. way on a partition of property 
between brothers. The District Munsit 
decided against the right of way inasmuch 
as it was not an easement: of. necessity. 

This judgment was confirméd~by the Dis: 
trict Judge. In dealing with the right of 
way, Mookerjee, J., after- stating. that the 
respondent's Vakil was - not. prepared to 
contend that there was an implied reserva- 
tion at.the time of the exchange observed’: 
“In the first place, itis doubtful,- according 
.to the finding of the learned District Judge, 
whether there was at the time of the parti- 

‘tion and exchange an ‘existing right of 


way, at any.’ rate, . there was none ‘which: 


had been used for any: length of time ; and 
clearly, as the Munsif finds (which finding 
does not appear to` have; been challenged 
befote the District Judge), whatever way 
there might have been, was not.a formed or 
-metalled road but an undefined track,” 
It is argued from these observations that 
if there wasa formed and -metalled way that 
 *Page of 260. —[Hd].-. . Mmr 
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Judges say that in that case not only is: 


in severance of tenements in 


_ (18) (189])"'A. O. 107; 60 Ti. J; Q. B, 145; 64 L. 
` 353; 39 W. R. 657; 55 J.P. 676. OO CSI 
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would’ paes as an easement. We do nof 
think that this cise takes us any farther than 
Kadambini Debi v. Kali Kumar Haldar.(8). > 
- Reference has been made to Ranchordass 
Amitha Bhai v. Maneklal Gordhandass (14). 
We may point out that this case was ‘before 
the Easements Act wasmade applicable to 


- the Bombay Presidency. 


"Ib is argued by the learned Advocate- 
General for the respondent that the dis- 
tinction between apparent and continuous 
and ‘non-apparent and discontinuous ease- 


as well as the Indian Law, that in deter- 
mining ‘whether an easement would pass 
under the Hasements ‘Act as regards a right 
of way, the English Law before the passing 


“ments is One which is known to the English - 


of the Act was that in the case of a formed . 


road it was treated as a continuous easement 
that the subsequent development of the 
English Law made it clear that an easement 
was held to exist when there was a formed. 


. road though it was not strictly a continuous 
‘easement and that in interpreting the Ease- 


ments Act it would be relevant to refer to 
the English decisions on the subject and 
to apply those decisions. to cases where such 
a right is claimed in India. Itis pointed 
out that. in the case of an easement of 
necessity it has been held that the law in 
India and England isthe same and English 
decisions have been referred to. 

It seems to us that where the law has 


` been codified we are bound by the Code and 


it is not permissible for us to refer to the 


- English Law on the subject where the pro- 


visions of the Oode areclear for the purpose 
of not giving the words-of the Code their 
plain meaning. We may in this connection 
refer to the decision of their Lordships of the 


:Privy Council in Narendra Nath Sircar v: 


Kamalbasini Dasi (15) where their Lord- 
ships condemned the course taken by the 
Subordinate Judge who first of all on a 
consideration of the ‘English case-law 
and theopinion of the- text-writers deter- 
mined what the law in England was at the 
date of the Succession Act and then -con- 


_Strued the Succession Act on the lines that 


it was not intended by. the- Legislature ` to 
alter'the law in India by departing from the 
law of England. Their Lordshipsrefer to the 
observations of Lord Herschell in the Bank 


‘of. Hingland v..Vagliano (16) with approval. 


We may alsoin this connection refer to 


€ (14) 17 B. 648: ° 7 


. (15) 23 0: 563; 281. A. 18; 6 M. L.-J. 171; 6 Sar. P. O. 
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Ramanandi Kuer v. Kalawati Kuer (17) and 
aa). med -Syedol -Arifin v. Jeoh Oot Gar k 
‘In Ramanandi Kuer v. Kalawati Kuer (17) 


their Lordships of:the Privy :Oouncil after . 


referring to. the divergence of opinion in 
the Courts ‘in India as regards the law 
and procedure governing cases for revoca- 
tion of probate owingin part to the intro- 
duction into Indian practice of the difference 
in English Law. between the grant of probate 
in common form and probate.-in solemn 
form observed: , “It is worsethan unprofit- 
able to consider how far,if at all, that dis- 
. „tinction has been incorporated into Indian 
law. It has often- been pointed out by this 
. Board that where there is a positive enact- 
ment ofthe Indian Legislature the: proper 
course ‘is to examine the language of that 
Statute and to ascertain its proper. meaning, 
uninfluenced by any consideration- derived 
from the: previous: state of the law—or of 
the English Law upon which it may be 
founded . Bear, Meets wg WANG, à 
In Mahomed Syedol Arifin v.. Yeoh Oot 
. Gark . (18) the question turned on the con- 
struction ` of s, 32,. sub-s. 5ofthe Straits 
_ Settlements Ordinance IH of 1893, which 
corresponds. to the Indian Evidence Act I 
of 1872.. The Oourts below excluded evi- 
dence of an entry made as regards the “date 
of defendant’s birth by his deceased father 
in a book in which he madé: similar en- 
tries with regard to the family. Their Lord- 
ships of the Privy Council after referring 
to the decision under the Indian Evidence 
Act and the fact that such evidence is ad- 
missible-observed: “The Courts below have, 
howaver, declined to accept this princi- 
ple: They proceed upon two grounds, In 
the firat place they think that the rule with 
regard to hearsay evidence adopted in the 
English case of Haines v: Guthrie (19) - 
should be followed in the Straits Settle- 
ments, and thatthat rule isnot varied by the 
clause just cited from the Evidence Ordin- 
ance. And in'the second place they. hold’ 
-that the. illustration given in the Statute 
.does not in fact illustrate the section. On 
_ the first, point the view of their Lordships 
< anio Ind. Oas. 14; 55 I. A. 18; A. L R. 1928 P. O. 
2; 5 0. W. N. 98; I. L; T. 40 Pat. 19:30 Bom. L. R. 227; 
47 0. L.J. 171; 54 M. L.J. 281; 9 P. L, T. 97; 32 0. 
W. N. 402; 26 A. L. J. 385; (1928) M. W. N: 282; 7 Pat. 
221; 27-L. W. 782 (P. ©.) 3 ; N ~ 


“(18)-39 Ind. Gas. 401; 43 L A. 256;.21 O. W. 


257; (1917) M. W. N. 162; 19 Bom. -L, R. 157; (1916) 
2 A. ©. 575; 86 L. J. P.O. 15; 115 L. T. 564; 42 T. L. 
R. 678 P.O). a l i D 

(19) (1884) 13 Q. B. D. 818; 53 L. J. Q. B, 521; 51 I. 
T. 645; 33 W. R. 99; 48 J, P, 756, 


“ig that the rule and principle of the. Colony 
: must.be accepted as it is found in „its own 
. Evidence Ordinance and that: the. accept- 
ance of the rule or principle adopted in or 
derived from English Law _is not permissi- 
‘ble if thereby the true and actual meaning 
of the Statute-under construction be varied 
or denied effect” Their Lordships hold 
-that illustrations appended to sections of & 
Statute should. be accepted as .being of Te- 
levance and value in construing the text: 
and should be rejected as repugnant to the 
section only 
. tion. : in LA | 
. Where the provisions of an Indian enact- 
ment follow the provisions of an English en- 
actment or a well-settled rule of English Law 
or where the meaning of certain expressions 
and their legal import are not-clear, no 
doubt reference to English authorities be~ 
comes useful and often necessary.. 
` Bash Behari Shaw v. Naritya Gopal 
Nandy (20) applies to this:class of cases. In 


- that case the question was as to the meaning 


‘of the word ‘refasal’ in s. 39 of the Contract 
Act and it was held that though the English 
Law did not govern the case, the views of 
eminent English Judges on the meaning 
me the word ‘refusal’ may well be consider- 
êd. . i | 

Reference has been made to the English 
decisions on the subject of right of way. 
In this connection we may refer to the 
case-law: -in England as it stood in 1882 


-BJD 


as the last resort of construc- . 


when the Indian Easements Act was passed. - 


In Glave v. Harding 121) wnich was de- 
cided-in 1857 the facts so far as they are 
material for the purpose of this appeal were 
these: “A land which originally belonged to 
the Orown was leased to one Merrick for’ 
building purposes on certain terms as to 
the nature of the building. One of the 
terms was that when he built houses accord- 
ing ‘to the plan, a separate lease of each 
house was to be granted to him or to his 
assigns for 80 years at such rent as the 
Commissioners of Woods and Forests would 
‘agree upon. Merrick built houses in Bain- 
bridge Street, and new Oxford Street and 
there was a way connecting the two blocks 
‘of houses, Merrick mortgaged his interest 
“in the whole of the premises to certain 
parties and assigned them to the defendant. 
He then blocked up both the entrances. The 
‘question was whether the, plaintiff was en- 
titled to the right of way. Bramwell B. in 
dealing with the right of way claimed 
‘observed: ‘The-plaintifi’s title was derived 

(20) 33 0. 471; 3 O. D. 5.249. 2 

(21) (1858) 27 L. J. Ex, 286; 114 R. R, 1028, 
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appurténances, The co-owner also conveyed ` In Langley. v, Hammond (23), which.was ` 
his undivided moiety.’ The deed contained decided in 1868 a question arose as to Be: > 
no express reservation of the right-of way right of way. In that case a, lessee . surren-. » 
to either-party. ‘Then the plaintiff in-:this dered to his lessor a part of the demised pre- 
',action‘and the previous occupiers..of the.. mises “together'with all ways ete., there- -- 
- farm used the right’ of way from 1820 to . with now used, occupied and enjoyed” with -.-:: 
, 1859 but were obstructed by the defendant a proviso that the.defendant. should fence :, = 
. who-was ‘then the occupier of the other. off the premises surrendered from those still. . 
- farm: It-was held that the plaintiff could not. occupied by-the lessee. There had been , . 
' recover, the right of way not passing under ‘always unity of seisin and occupation of the ~ 
: the deed of partition, and not being an ap- ‘whole farm yard and the. road way had -.. 
parent and continuous easement necessarily. been made.and -used by. former- occupiers ae 
passing ‘upon the severance of the property. ‘of the yard and by the present lessee for -.- 
as incident to the separate enjoyment of -the convenience of carting heavy loads. toss- ` 
the:portion served. |. “, . and from the yard and the farm - buildings, :;. 
At the trial’ Williams, J., non-suited the ‘There wae, however, no existing approach.to 
plaintiff even though the Jury-found that ‘the premises.surrendered.from the-defend-: :-. 
the occupiers of the farm claimed by the ant’sland. The question arose as to the right.. ~ 
. plaintiff had enjoyed the way as of fact up df the roadway asa means of access to the. - 
to and: before the deed of partition and that, “surrendered premises. It was held that no - 
the way had been.enjoyed for 20 years since- ‘riglit to use the ‘roadway as a mears’ of > 
‘the partition deed up to the time of the ob-., access to the surrendered premises: passed |.” 
struction; > ..- “> 7; to the defendant: ‘Kelly, O.. B., was of opin- ` ~ 
` A Rule was obtained. It wás argued that . ion that bya grant.of hereditaments with >: `. 
` (22) (1860) 2 El, & El. 618,29 L. J. Q. B. 116; 6 Jur, - (23) ui Ex. 161; 37 L, J. Ex, 116; 18 Li: 858; ~ 
(x. si). 1058; 121 B. Ry'292; NGRARAS, OW ROS Na a 
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all “ways therewith now-used and occupied: 
and enjoyed” those ways‘only passed which 
‘had-at some former period been used as of 
right therewith. In connection with his 


roadway Bramwell, B., observed: “Suppose- 


a house to stand 100 yards from a highway 
and to be approached by a road -running 
slong the side of a field used for no other 
purpose, but only fenced off from the’ field, 
which I assume to be’ the property of the 
owner of the house. - I should wish for time 
to consider before deciding that:on the 
conveyance of the house the right to use 
that-the road not being a` way of necessity 
would not pass.under such words as these. 
‘The ground on which I think this Rule 
ought to be discharged is; that there is here 
really-no definite road.” ` -> 

In Watts v. Kelson (24) which was decided 
in 1871 the ‘easement claimed was an ease- 
ment to the use of a drain. It appears ‘from 
the facts that the plaintiff and the defendant 
were the owners and occupiers of two `ad- 


joining properties which up to 1863 belong- ` 


ed to a- single “owner. In that year the 
owner conveyed: to-- the plaintif 
the-..premises in respect of which ‘the 
easements were claimed. The permises 
were conveyed together with all roads, ways, 
waters, watercourse, rights, privileges, ad- 
vantages and appurtenances whatsoever to 
the same herediaments and’ premises be- 
longing or appretaining, or with the same: 
‘or any part thereof, held, used, enjoyed or 
reputed as part thereof or appurtenant 
thereto.” Some months after the first - con- 
veyance the owner conveyed -to the prede- 
cessor of the defendant the property over 
which:the easements were claimed. There 
was an artificial watercourse . which was 
originally made for the express purposes of 
supplying the cattle-sheds with water and 
was-made by the owner of ‘both properties. 
There was also a carriage way between two: 
points a few. yards from each other and 
this way used asa -way for- bringing carts’ 
from point A to point’ B, The defendant 
obstructed the way alleging that the right 
of way was only aright of footway. ` f 

The Master-of the Rolls held that the 


plaintiff proved the right. to the ‘carriage - 


way:-but dismissed the bill so 
ed to the right of water. . 


' Inthe coursé of the argument Mellish, L, 
J. and James, L.' J., were of opinion that 
Pyer v: Carter (10) was good law.in spite of 
Lord Westbury'’s disapproval of it, - d 


far as it relat- 


~ 


(24) (1871) 6 Oh, 


JA, 166; 40 L, J. Ch, 126; 24. L, T; 
209;.19 W. R. 833, j pe AIA 
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During the course of the, argument 
Mellish, L. J.; remarked:' “When a man | 
walks over hisown land in a particular | 
direction he is not using anything, he is 
merely going where he pleases on his 
-own* property; but when . there ig 
a structure erected for a purpose connect- . 
ed with a certain part of his. property, 
the case is quite ‘different, I am not. 
satisfied that if ‘a man constructs.a ‘paved - 
road over one of his fields to his house 
solely with a view to the convenient, oc- 
cupation of the house, a right to. use. 
that road would not pass if he sold the 
house ‘separately from the field.” . si 

This was an observation made by 
Mellish, L. J., in the course of .the ar- 
gument ‘and reliance is placed upon it. 
by the learned Advocate-General for the, 


respondent as being a decision that a.. 


paved road although it ‘is not continu- 
ous would. still pass even though it is. 
not an easement of necessity. `` ` “awk 
In his judgment Mellish, L, J., referred 
with approval to` Polden v. Bastard (25). 
and observed : “In Polden v. Bastard (25) 
Chief Justice Erle, delivering’ the 
unanimous judgment of. the Exchequer. . 
Chamber, says:—‘There is a distinction. 
between easements such as a right of way, 
or easements used from time to time, and 
easements of necessity, or continuots. 
easements.. The cases recognise this diss 
tinction, and it is clear law-that upon .a 
severance of tenements easements used aa of 
necessity, or in their nature continuous,.will 
pass by implication of law, without any 
words of grant; but with regard to ease- 
ments which are used from time to time _ 
only; they do not pass, unless the owner . 
by appropriate language shows an 
intention that they should pass," Then 
-the -learned Lord Justice observes that in. 
that case the easement was in its nature 
‘continuous so far as the watercourse was . 
concerned, thatthe watercourse was necessary 
for the use of the tenement conveyed and 
that no other supply of water equally 
convenient or equally pure could have been 
obtained, ` : . 
We do not think that this case can `. 
be said to be a decision on the question ` 
that a paved road was a continuous ease- 
‘ment. i De ca 
It thus appears that. when , the. Hase- f 
ments Act’ was paesed, the English decis - 
sions had not established clearly that a 


~ formed ‘arid’ métalled road was or may be. 


25) (1866) 1.0. By 156-at p:-161;:7 B. 48. 


156° ; 130; 
L. J. Q. B, 92; 13 L. T. 441; 14 W, R. 198, $ 


sa 
“95 


C BA 


` 


de 


l ' reated. as a continuous easement and 
. it- cannot .be said that the Easements Act 


simply codified what was the law in Eng- 
land. It is; no doubt, true as contended ` 


"by the Advocate- General for the respond- 


ent- that the framers’ of the Easements 
Act preferred’ to follow the ruling in 


- Pyer, v. Carter (10) which was referred to 


with. approval by Mellish, L. J., in Watts 
v. Kelson. (24) to -the ruling 'in which 
Wheeldon v. Burrows (26). 

‘In: Pyer v. Carter (10) it was held that 


where: the owner of two or more adjoin- 


ing houses sells one: of them-to- a pur- 
chaser, such a. house was entitled to the 
benefit and was subject ‘to the burden 
of all existing drains communicating with 


` wanavasuswli MUDATLI v. "PRESIDENT BOAED OF COMMISSIONERS, 


124 L 0; FE 


pathway would bean apparent and con- . 
tinuous easement for the purpose ‘of deter- 
mining the rights of parties under 6, 13, a 
el, (1) of the Easements Act. -> 

-We are of opinion that ‘the plaintiff is aoe 
entitled. to the right of way. claimed as an 
easement of necessity and not being an 
apparent and. continuous easement, it 
would not pass under the provisions of 
s. 13, cl. (f) of the Easements Act. - 

We reverse ‘the decree of the lower 


. Court and dismiss the plaintifs suit with 


costs throughout, ` 


Y.N. V. Appeal alowed 


D - the-other house without any -express Ie ro 


servation by the grantor for that purpose, - 
` In Wheeldon v. Burrows (26) it was held 
that in the. case of a. grantor express re- 


Pad ap ah easements over the other; 


5 parts of the tenemént which “are neces- 


sary ‘for, the enjoyment of the part granted ` 
and have.been hitherto. used therewith 
would pass as a general rule.: - 

-` Aldridge v, Wright (27) affirmed Wheeldon 


Ooy Burrows (26) ahd the exceptions in: the ` 


case of _& grantor are given by. Gree, 
L,.J., in his judgment, 


This departure from the English Law, 


` . however, does not, in our opinion, lead to 


the conclusion that- á departure should be 
made as regards apparent. and continuous 
easements in dealing with. 8. 13 of the 


` Easements Act, 


` So-far-as the case-law in England 
subsequent to the’ passing of the 
Easements Act is concerned, the trend.of 


the authorities is to treat a formed and. 


metalled road as a kind of: apparent and’ 
continuous easement. We may refer. to 
Brown v. Alabaster (28, Head’ v, Mearal 
(29) and Aldridge v. Wright (27). But we 
are of opinion that having regard to the 
proyisions of the Easements. Act it is not 
open to us to follow the English- ` deci- 
sions subsequent. to the. Easements Act- 
-and to hold that- -a formed and. metalled: 


126 Oh. D. 41; 48 LJ., Oh. “853; 411. Tt 
we (1920) 2 K. B. 117: 98 L.J. K, B. 582; WL. T 
(28y (1888) 37: Ohi. D. 490; 51 Li. ‘Oh. 255; 58 L.T. 
65: 36 -W. R. 155. | 

(29) (8) lir; Wa 262; 12 Tr, LR 6387 0 


o 


. eyen then, has a right to take sùitable ` action. 


` agreement, 


MADRAS HIGH COURT. 
- Ovit MISOELLANEOUS APPEAL No 0. 108 
= us - - of 1929.. 
i _ November 6; 1929. 
~- Present :—Mr- Justice Venkatasubba 
. Rao and Mr. Justice Madhavan Nair.. ` > 
“NARAYANASWANMI MUDALI AND ` 
f OTEERS— DEFENDANTS Nos. 1, 2 anp 5 TO 1 - -- 
—APPELTANTS 2 


Tun PRESIDENT Ce ee BOARD or 


- COMMISSIONERS roe Tas HINDU 

‘RELIGIOUS ENDOWMENTS > 
MADRAS AND aNCcTHEs—PLAINTIFE’ 
AND DEFENDINT No. 4— RESPONDENTA. 


- Civil Procedure Code (Act V of. 1908), 0. XXIII, 
r. 8—Compromise in suit under s.92 or relating to 


~- public trust—Court, whether competent to scrutinise 


decr: ee—Compromise which sacrifices intérests of trust 
whether lawful. 

When a compromise in‘ a suit under s8. 92, Civil 
Procedure Oode, or relating to 8 public. trust is 
submitted to a Court, it not only has the power, 
but is under’a duty,’ to scrutinise its -terms with 
a -view to. make-sure,~ that the interests of the 
public trust are properly safeguarded. [p. 603, col. 2.] 

Even if any party opposes a compromise from 
sordid motives or on improper ‘grounds, the Court, 


604, col. 1. ip. 

In the.case of a public trust, a compromise entered ` 
into without due regard to the trust, is , under O. < 
XXII, r. i? Nat Procedure Code, an unlawful 
ibid. 

< Sundarambal Ammal v.~ Yogavanagurükkal (1) ‘and 
Gyanananda Asram v. Kristo Chandra: Mukherji (2), 
followed. 

-Appealagainst an order of the District 


-Court of South Arcot, dated the 12th 


February, 1929, and- made in I. A. No. 70° of. 
1929, in O. S. No. 16 of 1928. 
Mr. M. Patanjali-Sastri, for. the Appel 


: Tanita, ` Do 
Mr.P. Venkatramana Rao, for. the Re- 


-Bpondents, 


. . received thatsum. 
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oe -- JUDGMENT. -> . 
_Nenkatasubba: Rao, J.—This suit’ 
. has been brought by the Board of Oom- 
missioners for the modification of a scheme 
under - the Madras. Religious Endowments. 
_ Act. -The plaintiff compromised -the suit: 
_ with-cértain of the defendants and. ask the 
Court to recognise the compromise and 
pass a decree accordingly.. The- learned- 
District Judge refused to comply with thé 
requést on the ground that the compromise 
_ was not in the interests of the temple ‘in 

question. The reasons for thestep taken 
by, the learned Judge are to be gathered 
on two orders made by him on the same 
ate: ; i ' E 

This appeal-is filed by defendants Nos. 1; 
2.5; 6 and7. The present attitude of the 
. Board- is different -from what it was in 
the lower Court. Itnow says that the 
compromise was entered into under a 
certain misapprehension- and ought not, 
therefore, to be recognised. . In the plaint, 
serious charges weré ‘made against defend- 
ants Nos. l and 2 who were alleged to have 
misappropriated sums amounting to about 
Rs. 60 or-70 thousands. There is one very 
„definite allegation with which we are direct- 
ly-concerned. ` It is asserted: that the lst 
defendant sold his own -property worth 
about Rs. 2,500 to the trust for about 
Rs. 10,000, and recaived the purchase 
money from the funds of the ,temple. 


It is similarly asserted that the 2nd defend- - 


antselling his own property worth about 
Rs, 3;000 to the -institution for Rs, 12,000 
In the last mentioned 
case, it is also alleged that the property is 
subject to a usufructuary mortgage which 
was never disclosed... MG in 
That the trustees sold their own proper- 
ties to the trust is not denied. Noris it 
disputed that there is. a mortgage ‘out- 
standing in respect of the property sold 
by the 2nd defendant. In the circum- 
ee the learned District Judge observe 
thus :— j 


- © Unless the defendants Nos. 1 and 2 are 


prepared to take back their lands and pay 
to the -plaint temple Rs, 10,000 “and 
Rs. 12,000 respectively, I find it impossible’ 
to'give leave to the 
any. compromise.” - a 

‘This brings. us tothe question, what are 
the terms of the compromise? 7 It is un- 
necessary to state them in detail, but. their 
effect may be shortly stated. The two sales 
mentioned above areadopted. The charges- 
against defendants No. 1 and 2 are wholly 


withdrawn, The scheme.under the com- 


plaintiff to enter into | 


promise “provides for the appointment of 


new- trustées, defendants Nos. 6 and T 
(alleged to be the partisans of defendants 
Nos. 1 and 2) being among the first trustees 
to be so appointed. f a 
--One Venkatachala, before the compro- 
mise was actually effécted, presented to 
the. Court an application asking that he 
should be made a party plaintiff, He alleg- 
ed- that the Board was intending to com- 
promise the suit on terms not favourable 
to the trust, that he was himself interested 
in the temple, that it was inter alia at his 
instance that the suit was filed and that, 
therefore, it was just that he should be 
added asa party. In spite of this warn- 
ing, the ‘Board entered into the compro- 
mise.” It now recognises that it was not 
prudent on its part to have entered into 
it and the District Judge says that it was 
due to an error of judgment that it com- 
promised the suit. As a matter of fact, 
when the Judge refused to recognise the 
‘compromise defendants Nos. 1 and 2 by 
their Pleader offered; if sufficient time was 
granted, to bring into. Court, the entire 
sum of Rs, 22,000. Incidentally we may 
mention that it was by suppressing this 
fact, they obtained an interim order from 


_alearned Judge of this Court saying the 


trial of the suit, The temple gets no 
advantage from the compromise; on the 
contrary, the defaulting trustees obtain 
every possible benefit. We may also 
remark that some of the defendants were 
not parties to the compromise. The 4th 
defendant is opposed -to it. We do not 
wish to prejudgé the case, but it is obvious 
that the right of none of the: defendants 
to represent the temple is admitted. How, 
then can the objection of the 4th defendant 
be ignored if itis well founded? ; 

Mr. Patanjali Sastry for the appellants, 
contends that it is incumbent upon a Oourt 
under O. XXIII, r. 3, to pass a decree in 
terms of the compromise, unless it comes 
to the conclusion that it isnot a law- 
ful agreement. He in effect-argues that 
in- suits -relating to --public institutions 
(for example, in what are known as 
suits by relators)-the powers of a Court 
in this~respect are exactly those as in suits 
between private individuals. . With . this 
proposition wéare unable to agree. When 
a compromise ina suit like the present is 
submitted toa Court, it not only has the 
power, but is under a duty, to scrutinise 
its terms with a-view to make sure, that 
the interests of-the public trust are pro- 
perly safeguarded, In the case of private, 
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{ndividuals, the only question the Court 
asks itself is, has there been in fact a 
compromise and ifso, is- the adjustment a 
lawful one? D thin 
that one of the parties was foolish in 
agreeing to certain terms, it has no option 
put to recognise and give effect to the com- 
promise voluntarily made. But does- this 
rule apply to the case of public or charit- 
able trusts? The Court cannot shirk its 
duty by simply, saying that the agree- 
ment is lawful in the narrow sense of the 
term, Oases of collusion between the 
relators filing the suit and the defaulting 
trustees, are not infrequent, Then, owing 
' to gross negligence, the interests of the 
‘trust may be sacrificed. We are somewhat 
surprised that Mr. Patanjali Sastry has 
contended with persistence that in such 
cases the Court is powerless. There is 
nothing to prevent cases of this kind from 
being compromised like other cases; but 
it seems to us plain, that the Court has 
lenary power to subject the terms to scru- 
iny and reject the compromise for valid 


reasons. | ri L 
| if any party opposes a compromise from 
sordid motives or on Improper grounds, 
‘the Court, even then, has a right to take 
suitable action. ` These, in our opinion, are 
the principles that should guide the Courts. 
“But we may rest our judgment on narrower 
grounds. In the case of a public trust, no 
compromise can be said to be lawful which 
sacrifices its interests on the ground, there- 
fore, that a compromise entered into with- 
out due regard to the trust, is under O. 
XXIL, r. 3 an unlawful agreement,? our 
conclusion may be supported. It matters 
little how the question is viewed; the same 
. yesult follows : - 


This seems to rest on principle - and 


reascn, Apart from that, the cases on the ` 


point clearly show that Mr. Patanjali Sas-. 
‘ try’s contention is entirely untenable. 

“tn Sundarambal Ammal v. Yogavana- 
gurukkal (1) the suit was in respect of a 
half share in the archaka miraz ina sai- 
vité temple. The parties entered into a com- 
promise by which one of. them alienated a. 
portion of his right-to the office for a pecu- 
niary benefit. The learned Judges refus- 
ed to pass a decree in accordance with the. 
compromise. Mr. Justice Sadasiva Iyer 
points out that the primary right is that 
‘of the deity to have certain services per- 
formed .and the right of the office-holder* 
ło receive emoluments is but subsidiary., 


93 Ind. Oes. 72; 38 M. 850; 26M. L, J. 315; 
quid Me WN. 280;1L-W.276 O L 


wa 


Even if it sees reason to think 


We would go further and say that . 


The observations made by him seem to be f 


-very pertinent to this case. 


“The Court itself has certain duties in“ 
connection with a case in which a judg- 
ment in rem has to be pronounced, or in 
a case which involves the right of the 
public er the right to a religious and charit- 
able office, or the right of a minor or other 
incapacitated person.” _ 

“ It is noteworthy thatthe learned Judge 
treats for this purpose a public trust as on 
the same footing as a minoror other in- 
capacitated person. In Gyanananda Asram 
v. Kristo Chandra Mukherji (2), a compro- 
mise was refused to be recognised which 
affected prejudicially the interests of a 
Hindu temple. The judgment of Maclean, 
O. J., furnishes a :conclusive answer to 
the contention urged in this case for the 
appellant. The learned Chief Justice points 
out that, s.. 355 of the Court (corresponding 
to O. XXIII, r. 3) does not apply to the 
case of a religious endowment at all; he 
then adds, that even if it does, an agree- 
ment made in disregard of its interests, 
is an unlawful one within the section. In 
Abdul Karim Abu Ahmed Khan v. Abduls 
Sobhan Choudhury (3) the principle enun: © 
ciated in this case was referred to as being 
in accordance with common sense. 

In Muthukrishna Naicken v. Ram Chandra 
Naicken (4) it is assumed, without dis- 
cussion, that the Court can reject a coms, 


. promise detrimental to a trust (see page 
.49:*), In the well-known Kamudicase 


Sankaralinga Nadanv. Rajeswara Dorat 
(5), the Judicial -Committee acted on. the 
same p:inciple, Admitting Nadars and 


Shanars into a Hindu temple is, of course, - 


not strictly illegal; the rejection of the 
compromise recognising such a right, could 
be only on the ground that the, trustee 
betrayed his trust and was not acting in its 
interests. | l 
The point is clear beyond doubt and 
the Courts ought not to give countenance 
to the doctrine so strenuously contended 
for in this case, that their duty consists 
in merely registering a compromise, how- 
ever detrimental it may be to a public. 
trust. a 
In only. remains to add that there is no, 
substance in the argument thatthe lower 
Court's finding is not borne out by evide- 
(2) 8 0. W. N. 404: i S 
(3) 26 Ind. Cas. 380; 18 O: W. N. 1264. ` . 
(4) 41 Ind. Cas, 611; 37 M_L. J. 489. = ; 
(5) SLM, 336; 12 O. W. N. 946: 4 M. L. T. 101; 18- 
M. 1.. J- 387; 10 Bom. L. R. 781; 8 0, L, J. 230; 35 1... 
AIR-O o a a aana 
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nee. It is idle to contend that a Court 
cannot act upon affidavits in a-case of this 
kind and that it is ‘bound to call`on.the - 
parties to adduce oral evidence. The order 
of‘ the lower Court is confirmed and the. 
appeal i ‘is dismissed with costs. Ka 

ANG, “Appeal dismiseed, _ 
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MADRAS HIGH. COURT. 
IVIL Ravision PETITION No. 663 oF 


October 30, “1929. 
- Present: -—Mr. J ustice Va MAA 
` Rao and Mr. Justice Madhavan Nair. 
* YAGANMAT Prawne Parimonii 2 


- ARULAYEE AMMAL AND OTHERS— 
DEFENDaNT8S— RESPONDENTA. 


Dis: 


" Civil Procedure Code (Act V of 1908),'s. 151, O. IX, 0. 
© XLIII, r. 1—Dismissal for default of partition suit 


after preliminary decree, whether legal—A pplication to 
set aside dismissal, order on, whether appealable. 
A. suit for partition is not liable to, be dismissed 


for default after the passing of the preliminary’ € de- - 


cree. 

7 Lachmi Narayan v. Balmakund - D and Mawnan. 
nissa ¥. Latifan (2), followed. 

The order dismissing a suitfor default after the 
preliminary decree cannot be treated as one made 
under the provisions of O. IX, Civil Procedure Code, 
and although the plaintiff's application to restore the 
suit so dismissed . purports to have been made under . 
O. IX, itis not in fact governed by the provisions. 


_ of that Chapter at all. It must be deemed to be 


an application ùnder s. 15lfor the exercise of the’ 
Court's inherent powers,.so.that no appeal lies against 


t 


FAGAMMAT $i ARULAYER AMMA: 605. 


Oourt,. it fixed a date for the appearancs 
of parties. Neither the plaintiff nor the 
defendant : having “appeared on the day ` 
fixed, the, Court made an order on the 
9th of May, 1925, dismissing the suit for ` 
_default.. It is ‘this. order that is impeached 
in the revision petition. . ‘before us. On 
the merits there can. be no question that 
- this order cannot besupported.. As pointed 
‘out by the Privy Oouncil: 

“After a decree has once. been thade in 
a suit, the suit cannot be dismissed unless 
` the decree is reversed on appeal. The 
parties have,on the making ofthe decree, 
acquired rights or. incurred liabilities 


- which are fixed, ‘unless. or until the decree 


is varied or set aside.” [Lächmi Narain 
v Balmakund W]. 

A similar view was taken by the Allaha- 
bad High Court in an earlier í Cage. See 
Masum-un-nissa v. Latifan (2): . 


> . But then a preliminary objection ia 


Yaised that this revision pétition does not 
lie. ‘The argument may be thus stated. 
The - plaintiff applied tothe lower Court 
for the restoration ofthe suit under O.-IX,. 
r..9, Civil. Procedure Code.. That. applica- 
tion was dismissed by an order,. dated. 16th 


- March, 1926. -The respondent -contends 


. that-an:appeal lies from the last mentioned 
order under O. XLIII, r.-1 (c) 4 and that the 
High Court ought not “to exercise its reyi- 
sional powers when the party aggrieved 
has. a. remedy “by. way of. appeal.. The 
` answer is simple. The. ọrder dismissing 
the suit. cannot., bė- treated ‘as one’ ‘made 
-under: the : provisions | of O. IX, Oivil Pro- 


such an-order under O. XLIII, r. 1 (c), : but a revision” : Gedure, Codé. That is. the. effect ‘of the 


| petition properly lies to the High Court. 


Petition under as. 115 and 151 ‘of Act Vv of 
1908 praying the High Oourt to revise an 
order, dated the 9th May, 1925, of the Court 


of the District Munsif, Paramakudi, i in O. 8. ` 


No. 744 òf 1921. 


Mr, A: V. Narayanaswami Aiyar, for the 
Petitioner. -3 

Messrs, R,- Nafasiihachari: “and K; 
Muthuswami Chetty, for the Hespondent: = 


_JUDGMENT,—The ` “main: "question: 
in the. civil revision petition. is, is.a suit 
liable tobe dismissed for. default. after 
the passing of the preliminary decree?. Thé 
plaintiff filed this suit for partition and. 


in 1923 obtained a decree directing certain . 


items to be partitioned. From. this. judg- 
ment, she filed an appeal and the Appellate 
Court .varied-the, decree in her favour by 


. directing- partition of some additional ‘items, 
When the case. went : “back : ‘to: the trial 


. decision of the Privy Council. to which we 
have referred. If follows, necessarily that; 
although the plaintiff's application to 
restore the suit purports to have been made 
‘under O:.IX, it is not in fact governed by 
the provisions of that Chapter at all. It 
` must be deemed to be an application under 
8...151. for the exercise of the Court's 
inherent. powers, The preliminary objec: 
. tion thus fails. 

“In thé-result, we allow the civil revision 
petition, and ‘set aside tha. order. of the 
lower Court, dated the 9th. May, 1925. 
The District "Munsif will restore. the Case 
to- his file and- allow the plaintif to take 
gurther. proceedings in the suit. , 

(1) 81 Ind. Cas. 747;-511. A. 3215. 7E Pot, -61; da 
L.-J. 441 at p: 446; ALT. R.1924 P.- O. 198; 35 M. L. 
T., '143; 20 L:. W. 491; (1924).M. W.-'N. 707; 10 0. & 
A. L. R: 1033; 5P..L. T. 623; 22 A? L. J 990; 26 Bom" « 
L: R.'1129;'40 O.-L. J: He LeRB AS (PONIN; 29. 
O: W. N. 391;.1, 0. W. N..629 (P. O.); E 

` (2) 5 Tad, Oas, 872; 32 A. 319; 7 AL. J, I 2. = 


|.” - MADRAS HIGH COURT. `- 


_ Singh v: Indar Singh (1). 


noe gee. Se ee Ver, | 7s 
- OHALLAPALLI APPALASWAMI AND - 


t 


o TT -Th resADAYAN OBITE: ~~ RSET, 980. 


“Tp the circumstances; we dirèct’ each 
-party-to bear-his costs. -> °° + 
VeNeVe >. ^> Petition allowed; > 
ee - H a nk 


t 


_ Sxoonp OIvILAPPEAL No, 562 oF 1927, ` 3 
coo August 1, 1929.. 2.20 0 
Present :—Mr. Justice Anantakrishna ` 


` ANOTHAR—PLAINTIFFS Nos, LAND 3— 


ree 


it ‘was understood ‘here -prior to the above 
Privy;:Oouncil decision. An- explanation 
has been added to s.- 17:by the Registra- 
tion -Act. 11 of 1927 which is to the. 
following effect:— .° ;-- ° ‘=: , 
“A document purporting or operating. 
to effect a contract . for the sale-of-im- 
moveable property shall not be deemed to: 
require, or ever to. have required regis- 
tration, by reason only of the fact that 
such document contains a recital of the 
payment ofian earnest money or of the 
whole or any part of the purchase money.” 

“That being so, the ground on which 


“the lower Appellate Court reversed the 


_  APPBLLANTS ` -- „decision of the first Court is no longer 


débats Yersus the 
„~ KONDURU APPALASWAMI AnD 
=<” OTHERS—DErENDANTS Nos.lto1l0—'. > 
z +; * RESPONDENTS. '’ a ae 
Registration (Amendment) Act (1E, of 1927)—Retrose 
pective nature—Agreement granting receipt of. con- 
sideration, of over. Rs. 100, admissibility of, without” 
registration. ` - ii = er 
‘An agreement of sale, ‘executed before 1927 wherein © 


-payment of premium, or whole or part of the -con- 
‘sideration, amounting to Rs. 100 or more,is acknow- 


ledged or.recited, is not inadmissible in’ evidence if 
not registered, since the Registration (Amendment) 


‘Act; II of 1927, is retrospective in its operationand -` 


restores the construction placed on s. 17, Registration 
Act, prior to-the Privy Council decision in Dayal 
Second appeal against a decree of the : 
Court of the. Subordinate Judge, Vizaga- 
patam,in A.S. No. 157 of 1926 preferred 
against that. of the Oourt of- the Addis 
tional’ District. Munsif, Vizianagram, in 
.O.8. No. 817-0f 1924. ~ 0 7" : 


, Mr, Y, Suryanarayana, for the ‘Appellants; J 


_ Mr. ‘Bi. Satyanarayana, -for the Respon: 
dents. `- ett Na 


_-“JUBGMENT.—The lower Appellate. 


Court reversed: the decision of. the first. 


Court. relying. .on the decision of the Privy’. ` 


Council. reported as Dyal Singh’ v. Indar 


Singh (1) where.their-Lordships held that. 
an agreement of. sale, wherein -payment 
of premium, or whole or part of the con- 


‘sideration, amounting to Rs, 100 or. more 


is acknowledged or recited, is inadmis: , 
sible in. evidence if not registered, Sub- 
‘pequent to that decision, the Indian Legis- 
lature has interfered, and by -Act II of 
‘1927, which in express. termis is said to 
be retrospective, the Legislature has’ re- 
stored the law relating to the admissi- 
pility, of such documents to the law as 
7. (1) 98 Ind. Cas, 508; 53 I. A. 914: 51 M. L. J. 788; 
<A. 1. Ri1926 P.. 0. 94; 24 A.-L. J. 807;.. (1926) M. W. N 
602; '3°O.,W..N..634; 24 L. W.: 396; 44 O.L. J, 97; 7 P. 
‘L. T. 661; 28 Bom, L, R, 1372; 31 0: WW, N.125; 28 B : 
i. R, 104P,- Oi) a A. 5 Ka ap A Ka Si Ree; 


2 Hi - 


- a7. 3, t 


available. I accordingly reverse the deci- 
sion- of the lower Appellate Oourt and 


remand the appeal to that Court for dis: >` 


posal ‘according to law.. |-- ' z f 
Costs will abide the result. Stamp in 

respect of. the second appeal memorandum 

wil, be refunded to the appellant. 


“wiv -` Case remanded, — 


Tae é uo 
r 


2. MADRAS HIGH COURT.: . : 
< ORIMINAL ‘Revision. Case No: 71807 1929, `- 
1 ORIMINAL Revision Petrmon No. 650- 


j ; - 081929.. -- KER 
<.. December 13; 1929. Mi 
<--7: Present:—Mr. Justice Jackson. : 
In re SADAYAN CHETTY AND oTHERS— ` 
- | .AcousepD Nos. 1 To 6—PETITIONERS. ` 
‘Criminal Procedure-Gode (Act V of. 1898), s. 257 
Issue of. subpæna to witnesses—Magistrate, whether. 
has discretion to refuse further examination. . 7 
Séction 257, Criminal Procedure Code, confers :a 
large discretion on-the Magistrate and, by- the mera. ` 
fact that a Magistrate -has once. subponed 


witnesses. under the section, he is- not ‘bound to- . 


compel their attendance if he is satisfied that-it is. 
unnecessary. for the purposes of justice. - 
In re Kaile Lakshmayya (1), dissented from. 


Petition under ss. 435 and 439-of the Godó. 
of Oriminal. Procedure, 1888, praying ‘the’ 
High. Court to revise the judgment of the 
Sub-Divisional First Olass Magistrate, 
Salem, in Criminal Appeal No. 15 of. 1929+ 
preferred against that of the Stationary Sib-" . 


Magistrate of Atur in O, O; No, 829 of 1928, 
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¢ Mr, 8. Ranganadha Iyer, for the Peti- 


tioners. | 

The Public-Prosecutor, for the Orown, 

ORDER,—A Magistrate has a large 
discretion under s. 257 of the Oriminal -Pro- 
cedure Oode and if In re-Kaile Lakshmayya- 
(1) goes so far as to hold that once a Magis- 
trate: has subpcened witnesses under s. 
257, he is bound-to compel their attendance 
‘although he is satisfied-that it is unneces- 
Bary 
ly disagree. l < 

However, in the present case the accused 
‘clearly explained that they wanted an 
‘adjournment because their Vakil was ill, 
‘and as the witnesses were subsequently 
present there is no apparent reason for not 
letting them be cross-sxamined. The 
sentence is cancelled and the case ordered 
-to be taken up asfrom when the cross- 
“examination was refused. 


VN Ve 


Sentence cancelled, 


(1) 99 Ind. Cas. 64; 24 L, W. ‘751; 28 Cr. L, J. 32; 
- A. I. R, 1927 Mad, 129, A ~ 


<- MADRAS HIGH COURT. . 

Seconp O1vin APPEAL No, 98-oF 1928. 

- July 29,192. 0 

¿Present :—Mr. Justice Anantakrishna Iyer 

` KANAMATAREDDI SUBBAREDDI , 
AND ANOTHES&—PLaINTIFF8s—APPELLANTS 


4 FUA ` versus ik F 
Tas SEORETARY or STATE ror INDIA 
IN OQUNOIL—DEFENDANTS— RESPONDENTE, 

Patta—Ryotwari tract—Unassessed waste 
cultivated with premission of Government—Right to 
insist on patta being granted—Patta granted to stranger 
— Right of person in possession to object—Cause of 
action to sue, whether arises. 


a ryotwari tract, where a person who has no 


patta, is in possession of unassessed wasté land 
belonging to Government, and cultivates it agreeing 
to pay some assessment, there is no- recognition 
by the Government of any right. in him nor any 
undertaking on the part of the Government to 
permit the occupation in the future and the 
Government, is not bound te grant patta to such 
& person, nor would a suit lie in the Civil Court 
to compel the Government todo so. 


Such land would still be regarded as being at ` 


the disposal of the Government till a patia is 
granted; once patta is granted to some other 
person, the right of the Government would be 
confined to the recovery of the revenue due in 
respect of it, 7 - 


for the purposes of justice, I respectful- d 


lands’ 
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.- Appeal against a decree of the Oourt of: 
‘the Subordinate Judge, Ellore, in Appeal 
Suit No. 193 of 1926 preferred against that 
of the Court ofthe District Munsif, Ellore, 
in O. 8. No. 842 of 1924, . - TEE 


- Mr.-V. Suryanarayana, for the Appellants, 

The Government Pleader, for the Re- 
spondents, i i 

JUDGMENT.—The plaintifs sued 
‘for a declaration that they are entitled. to 
cultivate and enjoy 4 acres~and 4 cents of 
land in re-Survey No. 367/Lin the village of 
‘Pragadavaram and for an injunction res- 
training the defendant from ejecting the 
plaintifs from the suit land -or levying 
-penal assessment and for the refund of the 
penal assessment of Rs. 15 collected by the 
defendant from the plaintiffs. The suit 
having been dismissed by both the lower 
Courts, the plaintiffs have preferred this 
second appeal, E 


The suit land is situated in a Government 
ryotwart tract. Itisan unassessed -waste 
land. Both the Oourts have found that tha 
‘Government have been enjoying the usu- 
fruct of the trees standing on the land,’ by 
‘periodically selling the right to enjoy it,b 
-auction. Itis admitted that the plaintiffs 
‘have not been granted any patta in respect 
‘of the suit land by the Government. Both 
the lower Courts have held thatthe plaintiffs 
‘have not proved adverse possession against- 
Government for the period of sixty years 
‘as. required by the recent Privy Oouncil 
‘decisioni*réported: as Secretary of State for 
India v. Chelikanit Rama Rao (1): The 
‘learned Advocate on behalf of the plaintiffs, 
-however, contends that his clients have been 
in possession for many years and that the 
Collector has also received payments from 
these plaintiffs in respect of the enjoyment 
of this land. On this point this is what the. 
lower Appellate Court.says: : 
“In his cross-examination he (the ‘lat 
plaintiff as P. W. No. (5) deposed that he filed 
a petition to the Collector for permission to 
cultivate the land as an unauthorised occu- 
pier and that he was so permitted. -What- 
ever may be the nature of the plaintiffs’ 
-occupation prior to this; after this occasion 
‘when he sought Collector's permission to 


(1) 35 Ind. Cas. 902; 39 M. 617; 81 M, L. J. 324: 20 
O. W.N. 1311; (1916) 2 M. W.N. 92414 À LJ, 
1114; 20 M, L. T. 435; 4 L. W. 486; 18 Bom, L, R, 
1007; 25 O, L, J, 69; 43 1, A, 192 (P. Ohe -- 


ta 
-t 


-eis 
-cultivate the land, it can no longer be said 
‘that he-was holding the lands of right or 


“adversely to the Government.” 


' Finally, the Subordinate J adge remarks £- 


-- “The. admitted fact that lst plaintiff 
Bought. the Oollector’s permission to culti- 
vate the suit land would go-to show that the 
occupation by plaintifis-of the suit land 
. could -not be as of right or adverse to the 
- Government. ` Sap ve 


“In these circumstances the lower Courts 
have dismissed the plaintiffs’ suit. 


, No doubt, ordinarily the Government 
would grant’pattas—in respect of unassessed 
waste lands of which particular persons 
- have been allowed to be in possession for 
some period.on payment of the amount 
‘agreed to -between the parties and the 
Oollector,—only to the persons who were so 
allowed to be in possession. But it cannot 
_ be said that the Government is bound to. 
‘grant patta to such persons or that a suit 
’“would-lie in the Oivil Court to compel the 
Government to do so. It was suggested in 
the lower Courts that the Government want- 
. ed: to give this land to’ the Village Munsif 
who worked against non-co-operators, and, 
“therefore, gave notice of ejectment to the 
< plaintifis. Whatever might be the motive 
underlying the. Government's resolution 
“not to. grant patias tothe plaintiffs in reš- 
pect of the suit land, I think that the facts 
| proved-in this case do not entitle:the plaint- 


- "{ffs to a decree from the Civil Court that 


‘théy are entitled to hold this land as if 
pattas had been granted by the Government. 
‘Such land would be at the disposal of the 
‘Government tilla patta is granted ; when 


‘once patta is granted, the right of the | 
_Government would be confined to the recos... . -?-~ 


> yery of the revenue due in respect of it. 
See Pullanappally Sankaran Nambudri v. 
Vittil Thalakat Mahomed (2), But unfor- 
tunately for. the plaintiffs, no patta has’ 


been granted to them by the Government - ee 
for the suit lands, so that the lands continue `- `~ 
- to beatthe disposal of the Government at ` ` 


‘present, In this connection I should like to 
quote a passage from the. judgment of 


- 
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“Wlhên-a person, who-has no‘patta and is, 
therefore, not a-ryot, trespasses-on a lani 
-belonging to Government and cultivates it, 
“the Government sometimes imposes an as- 
“séssment (somewhat. heavier than the usual 
‘settlement assessment).. This is called 
Sivajama assessment. . It.amounts to a con- 
doning of. the act of trespass, but “does 
not amount to. a recognition of any right, 
nor any undertaking on the part of the 
Government to permit the occupation for 


' -the future, thougb, asa matter of fact, the - 
- occupation may go on for years, and the 


trespass for each year be condoned for that 
_year by the recovery of the assessment, 


- (S. O. 15, paras, 23, 24 and 25).” 


The facts found in the present case arè- 


- more or less similar to the facts mentioned 


by the learned Judge in the case quoted 
by me. i 
The last point urged was this. Thè plain- 
tiffs on -whom penal assessment was levied 
being admittedly in possession, the burden -~ 
of proof of title is upon the Government. 
In answer to that, it is enough to say that 
both the lower Courts have found that the 
oral evidence adduced on the side of the 
plaintiffs is unreliable ; and having regard 
tothe other circumstances mentioned by” 
“me already, the lower Courts had ample 
materials before them on which it was open 
to them to find in the way they did. The 


- onus of proof is immaterial when evidence 


has been let in by both: sides. I, therefore, 
accept the finding of the lower Appellate 
-Court and dismiss the second appeal with 
costs, i - ; 


z 


PNV Appeal dismissed, 


edos 


Ramesam, J., in Buddala Gangayya' v. Ven~ --- n 


. navalli Satyanarayana. (3) which is as 
follows: — E ar 
ee : i 7 woe $ : IN 
" @9T Ind, Cas, 508; AIR 19983 

130, d, Cas,.603; AVE Rol 


. 
x 


ii gya M. 505; 16 MeL: J. 41 


925 Mad, 1081; 22 Tj 


- 424 1,0, 1990. 
. NAGPUR JUDICIAL COMMIS- 


n.  SIONER’S COURT, © _ 

Ja First Oivin. Appaau No. 66-B or 1928, - 

: March, 4, 1940, 2 50 

. Present:—Sir Findlay, J. O., and Mr, ` 

. _ _-Subhedar, A, J.O. = ` 

< . TRIMBAKDAS AND ANOTHER— PLAINTIFFS 
. — APPELLANTS 


5 -VƏrsus . - Spo% 


Musammat MATHABAT AND ANOTAER— 

La DEFENDANTS—RESPONDENTS. 

Jains — Swetambari ` Dasashrimalis — Custom— 
Widow, whether- inherits absolute estate - from 
husband—Custom, how proved—Hindu -Law—Mi- 
gration—Change of law—Presumption—Hindu, domi- 
ciled in Guzerat, _ law applicable to—Property in the 
hands of member, joint or ancestral—Presumption— 
Burden of proof—Property acquired by joint eter- 
tions. of two brothers—No help from ancestral property 
. —Property, whether becomes ancestral on partition— 

Burden of proof—Entire evidence on record—Ques- 
tion, how far important: - . ` 


A Jain widowof the Swetambari . Dasashrimali 
_ Sect has, by a custom prevalent amongst the_ Jains, 
absolute powers of disposal over the property in- 
herited by her from her husband. ` [p. 615, col. 2; 
p.-617, col. 1. a i A 
. Shimbhu ath v. Gayan Chand (9), Madanji .Dev- 
chand `v. Tribhowan Virchand (21) and, Sheo Singh 
Rai v. Dakho (22), followed. : 
` Harnath Pershad v. Mandil Dass (6), Bulagan v. 
Ratan-Lal (19) and Honasa Ramasa Lad . Dhakad v. 
Kalyanchand Lalchand (20), referred to. - 
[Oase-law discussed.] ° 


* The evidence to establish a custom must be such 
as to poe the unifermity. and continuity of the usage 
and the conviction of those following it -that they 
were acting in accordance with law and it must be evi- 
dence of acts ofthe kind, acquiescence in those acts, 
the statements of-expérienced and competent persons 
of their belief-that such.-acts- were legal and valid 
will all be.admissible, but it will be of little weight, if 
unsupported by actual examples of the usage assert- 
ed. [p. 613, col 1.] 

` Gopalayyan v. Raghupati Ayyan (5), Gangadhara 
Rama Rao v. Rajah of Pittapur (14), Sono v. Puran 
Singh (T) and Parshotamy. Venichand (10), relied on. 


Judicial decisions recognising the custom in-ong 
Caste at one placo are relevant as evidence of the 
same custom in the same caste, at any other place, Tp. 
613, col. 1.) eae p 2 


Harnath Pershad v. Mandil Dass (6) and Sono v, 


Puran Singh (7), followed. 
` Mandit Koer v. Phool Chand Lal (8) and Shimbhu 
Nath v, Gayan Chand (9), not followed. F 

If the evidence shows thatfor a certain number of 
years the alleged custom has been recognised, the 
presumption willbe that the parties concerned have: 
acted in that manner not from the désire to set up a 
“new custom but they are acting in accordance with the 
traditions of immemorial usage. - [p. 613, col. 2.] 

R. v. Joliffe (11), Brocklebank v. Thompson (12) and 
Maharaja Dheeraj Raja Mahatab Chund Bahadoor y. 
Government of Bengal (13), followed. a3 


, Instances over 17 or 18 years are sufficient-to estab- 
tia) ha Ammemorialj custom. ‘[p.. 613, col, 2;-p. 614, 
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Ratilal Nathalal v.: Motilal Sankal Chand (15), Ali 


"Mohammed. Sheikh Katu (16) and Rajendra Narain 


Dhanj Deo v. Ganganandai Singh (17), followed. . 


A custom may be proved: by hearsay evidence 
and opinions of persons having special means of 
knowledge as regards custom may beconsidered by a 
Court as proof ofcustom. [p. 614, col; 1.] - 

Gauradhwaja Prasad v. Superindhwaja Prasad (18), 
followed. -. - _. 

On migration a family is présumed tocarry with it 
its personallaw until the contrary is alleged and 
proved, the principle being that the law existing at 
the time of migration continues to govern the migrat- 
ed members until it isrenounced. [p. 613, col. 1.] 


A person domiciledin Guzerat is governed by the 

Mayukha School and not_by the Mitakshara School-of 
Hindu Law. [p.612, col. 2] | on 
` There is no presumption that the propertyin thé 
hands ofa member of a Hindu family is joint ot 
ancestral. . The character of such property .must be 
established by the person who seeks tọ lay a claim 
toit. [p. 617, col. 2.] i f 5 
` Vithal v: Siwa (37) and Birdichand ‘Lalchand v. 
Popattal -(38), followed. ` 


If a property is acquired solely by the joint exet- 
tions of two brothers without ` the aid of ancestral 
nucleus it cannot partake of the character of ances- 
tral property if some of it went to one brother ata 
partition between him and the other brother or his 
sons. [p. 618, eol. 1] = 


~- The question of burden of proof is not .pertinent 
and. is`purely academical when the relevant facts 
are before the Court and all that remains for decision 
is what inference isto be drawn from them’ and ‘this 
is‘more so at-the Appellate stage. [p.612, col. 1.] 
| Seturatnam Aiyar. v. Venkatachala Gounden (1), 
Chidambara Sivaprakasa Pandara v. Veerama Reddi 
(2) and Shib Chandra Singha v. Gour Chandra Pal:(3), 
followed. $ i š TO 
There is no presumption under s. 90 of the Evi 
dence Act with regard to unsigned aceounts not pur“ 
porting tobe in the. handwriting of any particular 
person. [p. 612, col. 2.] : - - . 
Naina Pillai Marakayar v, Ramanathan Chettiar 
(4), followed. 


First “appeal against the decree of the 
Additional District Judgé, Akola, dated the 
21st June, 1928, in Civil Suit No. 1 of 1927. 


Messrs. V. Bose, M. R. Bobde, P. B. Gole 


and P. N. Rudra, for the Appellants. 


Messrs, P. S. Kotval, A.V. Khare, W. B. 
Pendharkar and Y, R. Dongre, ,for the Re- 


spondents. 


JUDGMENT.—This_ appeal by the 
plaintiffs and another one, First Appeal 
No. 62-B of 1928, by the defendants are 
against the decree passed by the Addi- 
tional District Judge, Akola, in Civil Suit 
No. 1 of 1927, The parties to the litiga- 
tion are residents of Balapur of the Akola 
¿District and-.belong to the sect of Jaing 


` 


ed 
known ds. Swetambari “Dasashrimali and 
they are related as under:— ` 


-UDECHAND .- 
x | E å 
> fans. See ie ee B ) G P 
y Misriohand : - Holchand-Kaveribai - 
ee a 5 ty Yaaa | T t x 
: ol ee Tg Supdabai-Tukdasa ~ 
“Trimbakdas : ` Nagindas ' ` defendant) - . 
2 plaintif `: > plaintiff co Nog = ° 
7 No 1. - No.2 -> -F 
ee ee 6 “Mathabai . 
n E RS bss defendant 
ors we No. 1. 


The plaintiffs’ case was shortly this. 
That Udechand carried on a shop dealing 
with. gold_and silver and that after his 
death the same business was continued by 
his two sons, Misrichand and: Holchand- 
jointly,. After. the. death of Misrichand 
there - was . a .partition of the -joint’ 
family property between the plaintiffs 
and Holchand and that MHolchand 
‘died as a-<separated . member. in: the 
year 1901, leaving behirid considerable prop- 
erty, both moveable. andj immoveable, to 
which his widow, Kaveribai, succeeded. 
It was alleged that, on 26th :Mareh, 1916, 
Kaveribai was made to execute a deed of 
gift in favour of the first defendant, at- the 

instigation of the second defendant, be- 

- quedthing considerable moveable and im- 
moveable property to her.and that, as a 

-Hindu widow..governed by the’ Mitakshara 

Law, she was not entitled to gift away the 

said property, in case the deed of gift was 

held- voluntary - and genuine, Musammat 

Supdibai ‘admittedly’. predeceased hér 

mother, Kaveribai, having died in the year 

1915.2 Musammat. Kaveribai died. in the 
year 1923 and disputes arose between ‘the 
plaintifis and the second defendant with 

-regard to the property which was left by 

‘Kaveribai as thë property of her deceased 

thusband. The house with all its contents 
was attached by the Sub-Divisional Magis- 

‘trate, Balapur, in proceedings under s.- 145 
of the Oriminal -Procedure -Oode. The 
plaintifis as revesionary heirs of. Holchand, 


therefore, filed the present suit to recover- 


possession of the -properties which were 
covered by the aforesaid deed of gift (Ex, 
D-9)'and described in the first paragraph 
of the plaint. ` After the institution of the 
suit a claim was also laid to all the- move- 
‘ables which were discovered in the: said 
‘house, when it was opened by the order of 
_ the Court, and as described in schedule A 
attached to the-plaint, >- - Veg 
. The claim was resisted by the defend- 
-ants on various grounds, -They denied that 
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the property left by Holchand at his death 
was ancestral and alleged that it was his 
self-acquired property without the aid `of 
property which they said 
consisted only of a house which at the 
partition between the brothers was allotted ` 
to- the father of the plaintiffs. The des 
fendants further contended that, according 
to the custom prevailing in the caste to 
which the parties belonged, Kaveribai had ` 
full power of disposition over the property 

which she got from her husband, because 

it was non-eneestral, that on account of 

natural love and affection she had made 

a free gift of the said property to her 

grand-daughter, the first defendant, and that 

consequently the plaintiffs could notlay any, 
claim to it. - With - regard to the property. 

discovered in-the house, it was stated. that: 
the-whole of it excepting ornament No. 253 

of schedule A belonged to the defendants 

and was not the property of Kaveribai. In 

respect to this ornament No. 2e3 it -was 

alleged that Kaveribai, had made a gift’ 
thereof orally to the first defendant in the 

year 1918, The defendants also alleged 

that the parties, having originally migrated 

from Gujerat, were governed by the Mayukh ` 
and not by the Mitakshara School of Hindu 


aw, . . 3 = 

In their reply the plaintifis admitted that 
the family had migrated. from Gujerat 
about 5u0 years ago and not about 100 years 
ago as stated by the defendants, but alleged 
that they were. governed: by the Mitak- 
shara: School of Law. They, of; course, 
denied the custom set up by the defendants 
as.to the widow's right in respect of the 
non-ancestral property of her husband,- * 
_ A fair idea of the further pleadings of the 
parties will be gathered from ‘a perusal . of 
the following issues, which were settled for 
trial:— ' eh at arate ee 
€ “ly: Whether property mentioned in the 
‘plaint, the list and the schedule: A-annexed 
to the same formed the ancestral property of 


‘Holchand deceased at his death? . - `- -.. 
_.2..-.What property. mentioned therein 
formed the self-acquired’ property of Hok- 
-chand deceased at his death? = - = 
3. -Whether the property- mentioned in 
the list annexed to the plaint and the sche- 
dule A ‘have vested in Holchand ` deceased 
husband of Musammat Kaveribai? Did the 
“property or “any: portion thereof -form the 
accretion to the estate of the deceasad hus- 
‘pand of Musammat Kaveribai? = ` ” 
- 4, Or-did it-form the- personal property 
„of Musammat Kaveribai, Supdabai-and -de- 
fondant No. 1 and Tukdasa respectively ag 
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alleged on behalf of defendants Nos. 1 and 
2? 


5. Whether there was a custom prevail- 
ing among Jains by which a widow took 
an absolute interest in the self-acquired 
property lef by her deceased husband? 

. -Whether the custom’ was prevalent 
or applicable to the sub-sect of Jains 
to which the plaintiffs, defendants Nos, 1 


"+ and 2 and deceased Holcand belonged? 


6. When did the ancestors of the plaint- 
iffs and deceased Holchand migrate to 
Berar? 

7.. By what School of Hindu Law were 
they governed when they came to settle in 
Berar? 

B. If they were governed by the Mayukh 
School of Law was the same renounced and 
was the School of Hindu Law Mitakshara 
asfprevalent in Berar was the School 
by which the plaintiffs, deceased. Holchand 
and his widow and defendants Nos. 1 and 
2 were governed? 

8, Whether Musammat Kaveribai took 
an absolute interest in the moveable pro- 
perty left by Holchand at his death under 
the Mayukh School of Law? 

9. Had she no right to transfer theaprop- 
erty mentioned in the deed of gift dated 
26th March, 1918? É 

10. What right did defendant No, 1 
get to the property mentioned therein by 
virtue of the said gift? 

11. Whether the deed of gift dated 
26th March, 1918, was executed under “the 
circumstances mentioned by the plaintiffs, 
and did Musammat Kaveribai execute the 


same without knowing its contents as 


alleged? - 

“12. Did Musammat Kaveribai gift the 
ornament No, 253 to defendant No. 1 
in the year 1918? What right did defend- 
ant No.1 getto the same by such a gift? 

13. Whether Kaveribai realised the 
debts other than those payable under the 
decrees, by one Nimbyaon behalf of defend- 
ant No. Land were they non-existent? - . 
.. 14. When did defendant No. 1 come 
into the possession of the property gifted to 
her by Musammat Kaveribai ? 

-15. Whether Supdabai, defendant No. 1 
and defendant No. 2 were living. with 
‘Kaveribai since before the deed of gift? 

16. To what property were the plaintiffs 
entitled as the- reversioners of Holchand 
deceased.” ae 

The findings of the: lower Court on 
the several issues were as under:—. 

Issue No.1. That the property left by 
Holchand was-not ancestral eee 


TRIMBAKDAS V, MATHABAT, - 


613 
Issue No, 2, That the entire property waa , 


the self-acquired property of Holchand. 
Issue No. 8, That the same had vested in- 


‘Holehand. 


Issue No. 4, That the said property was 
not the property of Kaveribai. or either of 
the defendants. . 

Issue No. 5, That thecustom alleged was 


` established in the case of Jains in general 


and that it also applied to the particular. 
sub-sect of Jains to which the parties be- 
longed. d ; 

Issues Nos. 6 to8, No finding was given 
on these issues, “tk 

Issue No. 9, That Kaveribaihad power 
to dispose of the property mentioned in the. 
deed of gift (Ex, D-9). 

Issues No. 10. That the first defendant 
had thus become the owner of the property 
gifted to her. : ; 

Issues Nos. 11, 12 and 15 were decided in 
the negative, a e 

Issues Nos, 13 and 14 were decided in the 
affirmative. 

Asa result of the aforesaid findings a 
decree was passed in favour of the plaint- 
iffs with regard to the property mention-~ 
ed in schedule A and the claim was dis- 
‘missed with regard to the property which 
was covered by the deed of gift, 

Both the parties were dissatisfied 
with the decree and have preferrad the 
present appeals, Both the -appeals were 
argued together at considerable length, the 
hearing lasting for three days. o 

We shall take up the plaintiffs’ : appeal 
first. Four definite points, which were 
urged by their Counsel, are :— 

(1) that the lower Court erred in adding 
new and recasting some old issues there- 
by throwing the burden of proof wrongly 
upon the plaintiffs; ` ; 

(2) that the learned Judge wrongly 
rejected three doeuments which, the plaint- 
iffe -had tendered in evidence in the course 
of the trial; re, o 

(3) that in view of the well-recognised 
rules of evidence regarding proof of 
custom the materials on record were in- 
sufficient to sustain the finding of the lower 
Court that the custom alleged in the present 
case was proved: 

: land (4) that the character of the property 
which came into the hands of Kaveribai 
was not establishad-as ` non-ancestral or 
self-acquired -so as to validate the deed of 
gift relied on by the defendants, 4 

- Point No. (1). On 2nd November, 1925, 
six.issues.were framed by Mr. Mohgaonker. 
On 19th ` February, 1926,: he ‘rejected. . an 


ke 


e 
= 
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application of the defendants fur recasting 
the issues. On-15th September, 1926, when 
Mr, Amrotker took over charge oi the 
case a fresh application was presented by 
the defendants for re-settling the issues on 
the ground that the issues as framed were 
wrong and did not cover the entire plead- 
ings -after hearing the Pleaders of the 
parties; the learned Judge allowed the 
application- by anorder dated 20th Decem- 


ber, -1926, and recasted the issues as they 


stand now. It cannot be denied that 
under O. XIV, r. 5 (1), Civil Procedure 
Oode, the Court has got very wide powers 
to amend the issues or frame additional 
issues as may be necessary for determining 
the matters in controversy. between the 
parties at any time before passing of a 
decree. It is to be noted that, in the 
present case, the issues were remodelled 
before the bulk of-the evidence was record- 
ed. It is frankly admitted by-the learned 
Advocate for the plaintiffs that no pre- 


- judice, in the shape of ‘shutting out any 


evidence, which the plaintiffs desired to 
present in the case, hae resulted to them 
by the amendment of issues. : 
: The .order passed- by the lower 
Court on 20th December, 1926, in this 
Matter seems to us to be perfectly just 
and-sound as the old issues were indeed 
not sufficiently explicit and did not fully 
cover the pleadings of ths parties aa the 
remodelled issues do. Moreover, where, 
as here, the relevant facts are before the 
Court. and all that remains for -decision is 


what inference is to be drawn from them, 


the question of burden of proof is not 
pertinent.: Seturatnam Aiyer v. Venkata- 
chella Gounden (1). Also when the entire 
evidence is once before the’ Court, the 
debate as to onus of proofis purely acade- 
tical: Chidambara Sivaprakasa Pandara v. 
Veerama Reddi (2) and this is more go at thé 
Appellate stage: Shib Chandra Singha v. 
Gour Chandra Paul (3). We; therefore, 
overrule the contention that the lower 
Court erred in law in re-settling the iasues, 

Point No.(2).. The three documents 
which were rejected by the lower Oourt 
are (i) a bond for Rs, 25 dated 12th June, 


~ (1) 56. Ind. Cas. 117; 43 M. 567; (1920) M. W, N. 61; 
27-M. L. T. 102; 11 L. W. 399; 38, M. L. J. 476; 22 Bom, 
LR. 578; 18 A. L. J.707;47 L.A. 76; 25 0. W.N. 485; 
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1863, standing in the name of creditors 
“Holchand Misrichand”: this was tendered 


-on 8rd November, 1925, by the plaintifis 


along with other documents and entered 
in the list of documents relied upon by - 
them; and (2) account books (khata bahi 
and roj bahi) of the year 1869-70 of the 
firm of Popatlal Parashram of Balapur~ 
tendered by the plaintiffs’ witness No.2 _ 
Girdharilal, a munim of the said shop, 
purporting to contain.a khata of “Holchand 
Misrichand”, 

It is urged .that the lower Court ought 
to have admitted these documents: in 
evidence under s. 90ofthe Evidence Act, 
for the simple reagon that they were more 
than 30 years old and were produced from 
proper custody. The first document was 
rejected by. the lower Court “as not pro- 
duced from proper custody” and although 
no express reasons were assigned for the 
rejection of the two account books, it seems 
to us that they were rightly rejected because 
there is no presumption under s. 90 of the 
Evidence Act with regard’ to unsigned 
accounts not purporting to be in the hand- 
writing of any particular person: Naina 
Pillai Marakayar y. Ramanathan Chettiar ` 
(4). Girdharilal (P. W. No. 2) distinctly 
stated that he could not say in whose hand- 
writing the relevant entries were, As to 
the bond the reason for rejection 
is perfectly sound. Mere production 
of an ancient document by a party affords 
no -proof of proper custody and it was for 
the plaintiffs to explain how the document 
came to be in their custody which was 
admittedly not donein the ‘present case, 

The lower Court was, therefore, quite 
correct in refusing to exercise its discre- 
tion under s. 90 of the Evidence Act of 
drawing the inference that the bond was 
duly executed and attested by persons by 
whom it purported to be executed and. 
attested. Í 


Point No, (3). It was on this point that a 
battle royal was really fought at the Bar 
between Counsel on both sides. It was, 
however, agreed that unless the alleged 
custom was proved, the parties, though 
Jains, would be governed by the Hindu 
Law. It is further clear that, since the 
family of the plaintiffs originally migrated 
from Gujerat, it would be governed not by 


` the Mitakshara but by the Mayukha School 


of Hindu Law: -Mulla’s Principles. of 
Hindu Law, 6th Edition, s. 12 (2) and “the 
cases. cited thereunder, 7 : 


(4) 41 Ind. Oàs, 788; 33-M. L. J, 84: 


r 


ae! 


124 L O. 19840. 


It is equally clear that on_migration to 
Berar the plaintiffs’ family presumably 
carried with itits personal law, that is, the 
laws and customs as to. succession and. 
family relations prevailing in the Province 
- of Gujerat, until a contrary is alleged and 
proved, the principle being that the law 
existing at the time of migration continues 
to govern the migrated members until it is 
renounced : Mulla’s' Principles of Hindu 
Law, s. 14 (2) (8), | 

It is not denied on behalf of the defend- 
ants that the burden of proving the 
alleged custom by clearand unambiguous - 
evidence rested heavily upon them, The 
quantum of proof which would be sufficient 
to establish a custom has never been stated 
with any precision anywhere; but the 
decided cases do certainly lay down the 
kind of evidence required in such ‘cases. 
For instance, in Gopalayyan v. Raghupati 
Ayyan (5) it was observed “that (1) the 
evidence should be such as to prove the 
uniformity and continuity of the usage and: 
the ¿conviction of those following it that 
they were acting in accordance with law i 
and (2) evidence of acts of the kind, ac- 
quiescence in those acts,their publicity, 
decisions of Courts, or even of panchayats 
upholding such acts, the statements of 
experienced and competent persons of their 
belief that such acts were-legal and valid 
will ali be admissible, but it is obvious 
that, although admissible, evidence of this 
latter kind will be of little weight if un- 
supported by actual examples of the 
usage asserted.” 

In Harnath Pershad v, Mandil Dass (6) 
followed by this Court in Sano v. Puran 
Singh (7), it was laid down that judicial 
decisions recognising the existence of a 
disputed custom amongst the Jains of one 
place are very relevant as evidence of the 
existence of the same custom amongst the 
Jains of another place, unless itis shown 
that the customs are different: and oral 
evidence of the same kind is equally ad- 
missible, and that. there was nothing to 
limit the scope of theenquiry to the par- 
ticular locality in which the pereons setting 
up the custom reside. It is pertinent to 
note that in this case the learned Judges 
did not follow the view propounded in 
Mandit Koer v. Phool Chand Lal (8) to the 
effect that instancesfrom other provinces 
were not to be taken into consideration in 


(5) 7 M. H. O. R.250at p. 254, 
-(6) 27 O. 379. as are 
(7) 78 Ind. Oas. 461; A; L. R. 1925 Nag. 174. : ` 
(8) 2 O, W. N. 154. : ne 
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proving the custom of the particular 
locality. In Shimbhu Nath v.Gayan Chand > 
(9) it washeld that where a custom alleged : 
to be followed by any particular class of > 
pople is in dispute, judicial decisions in : 
which such custom has been recognized as 


“the custom of the class in question are good : 


evidence of the existence ofsuch custom. =: 

Again, in Parshotam v. Venichand (10) it» 
was observed that “if, then, the evidence. 
shows that fora certain number: of years,- 
and some cases appear to lay down as a> 
useful guide a period of twenty years, theré > 
have been a number of instances in which: 
the alleged custom has been recognized, the: 
presumption arises that the parties con-- 
cerned have acted in that manner, not from: 
the desire to set upanew custom, but! 
because they are acting in accordance with: 
the tradition of immemorial usage.: 
[R. v. Joliffe (11), Brocklebank v. Thompson: 
(12)] and as long as texts are not cited and- 
experts called to negative the alleged: 
custom, it is unnecessary to cite texts or 
call experts, to support it”: see also Maha-- 
raja Dheeraj Raja Mahatab Chund Bahas 
door v: Government of Bengal (13), ~~: `> 

In Gangadhara Rama Rao v. Rajah of 
Pittapur (14) it was also observed that 
“when a custom or usage, whether in regard 
to a tenure or a contract ora family right- 
is repeatedly brought to the notice of 
the Courts of a country, the Courts may’ 
hold that custom or usage to be introduc- 
ed into the law without the necessity of 
proof in each individual case”. This princi- 


- ple was approved ‘and followed by this 


Court in the decision of Sanov. Puran 
Sing (7). It was also laid down in Parshot- 
tam v. Venichand (10), that the evidence 
of Pandits and elders of the community 
in which the custom prevailed would be 
good évidence in proof or disproof of the 
alleged custom. : 

In Ratilal Nathalal v, Motilal Sanka 
Chand (15) instances over 25 years old 
were held sufficient to establish immemorial 


(9) 16 A. 379. 
(10) 61 Ind. Cas,492; 45 B. 754 at pp: 760; . 761 23 
Bom. L. R. 227. 
(11) (1823) 2 B. & C. 54 at p.59; 3D. & R. 240; 1 
_L.J.K. B. (o. s.) 232; 107 E. R. 303; 96 R. R. 264, 
= (19) (1903) 2 Oh. 344 atp. 380;-72 L.J. Ch. 626; 89 
L. T. 209; 19 T. L. R. 285. 

“(13)-4-M-L A. 466 at p. 499; 1 Sar, P. O. J. 385; 18 
E.R. 711. - NE 

(14) 47 Ind. Cas.-354;-41 M. 778; 35 M. L. :J. 392; 24 
M. L. T. 276; 16 A.L. J-833;28 O. L. J. 428; 5P. D. 


= W. 267; 20° Bom. L. R.-1056; 23 O, W.N. 173; (1918) 


M.W. N. 922: 451. A. 148 (P.O) AEN 
= (15) 88 Ind. Oas, 891; 27.: Bom. L-R. 880; A.L R, 
1925 Bom. 380, nad Maier: 
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custom. In Ali Mohammed v. Sheikh Katu 
{16) evidence of enjoyment as of right for 
30 or 40 years was held sufficient to prove 
antiquity. Their Lordships of the Privy 
-@ouncil have also held that where the 
existence of a custom for some years was 
proved by direct evidence, it could be 
shown to be immemorial only by hearsay 
evidence: Rajedra Narain Dhanj Deo v. 
Gangananda Singh (17). 

That custom may be proved by hearsay, 
evidence is also clear from the provisions 
of s. 32 (4) of the Evidence Act. Moreover, 
opinions, as to the custom or right, of 
persons. who would be likely to know of 
its existence, if it existed, are also declar- 
-ed relevant bys. 48 ibid. Section 49 ibid 


likewise permits the Court to take into ` 


consideration the opinions of persons hav- 
ing special means of knowledge as to the 
‘usages and- tenets of any body of men 
which may be in dispute: see also Garura- 
ages Prasad v. Superundhwaja Prasad 

18). .: 

` Before discussing the evidence adduced 
in the case it is just convenient to dispose 
of at this stage, an argument advanced 
by the learned Advocate for the plaintiffs 
tothe effect that the Swetambari Dasashri- 
mali sect stands distinct from other sects 
‘of Jains and that, ita custom of the type 


alleged by the defendants obtains anywhere - 


in these sub-sects, it would not bind the 
parties in the present case. This argu- 
ment is indeed very plausible but there 
is not much substance in it. 


In ‘Harnath Pershad v. Mandil Das (6) 
it was held that the terms Jain and Saraogi 
‘are synonymous. Again, in Bulagan v. 
-Ratan Lal (19) the four main divisions of 
the Saraogi Jains are stated to be Parma, 
Oswal, Agarwal and Khandewal. Accord- 
‘ing to Mr. Motichand, Solicitor, the witness 
for the defendants examined -on commis- 
sion, who is himself a Visha Shrimali 
Swetambari Jain, the custom pleaded in the 
present case prevails in all the Jain castes 
and sub-castes suchas Dasasbrimali, Visha 

Shrimali, Dasa Oswal, Visa Oswal etc. Hira- 
chand: (P. W. No. 6) stated that Swetambari 
-Jains of Balapur are Shrawaks and that there 


- (16) 70 Ind. Cas, 263; A. I. R. 1923 Oal. 200; 
4 70 Cal. 200; 36 O. 


Ta) 89 Ind. Cas. 737; 52 L A.279; 30 0. W.N.169; A1 
L R.1925 P. o. 213; 22 L. W. 645; 4 Pat. 788; (1926) M` 
“W.N. 69; >. L.T. 19; 33Pat. L. R. 309; 
W. N.:519; 50 M. L, J. 194 P. O0), An 
(18) 23 A; 37; 27 I. A. 238; 5 O.W. N. 33; 10M, L 
J. ae Bom. 3 R. 88; 7 Sar. P. O. J. 724 (P. 0) 
ce 10 Ind, Qas, 546; 26 A, L. J. 1196;-A. I, R, 
1928 All, 656, ree, ee KA a 
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was no distinction between the rights of 
a Swetambari Jain widow anda Vaishnava 
Jain widow and that a Swetambari can 
become a Vaishnava and vice versa, Ishwar- 
das (P. W. No.10) also deposed to the con- 
version of a Vaishneva Jain into a Swe- 
tambari Jain and vice versa and further ` 
stated that “the wahiwat at Balapur and 
the wahiwat prevailing in Gujerat amrngst 
my caste people is the same”. Ramji 
(P. W- No. 11) also testifies to the fact that 
the same practice prevails amongst all: 
Jains including Porwal, Oswal Dasashrimali 
and Vishashrimali regarding the rights of 
a Jain widow in tke property inherited 
by her from her husband. Baglal (P. W. 
No. 12) also made no distinction between 
a Bwetambari and a Vaishnava Jain and 
the different sub-sects. 

Most of the defendants’ witnesses also 
testify to the fact that the;practices in the 
several. sub castes of Swetambari Jains, 
regarding right of inheritance of a Hindu 
widow and ker power of disposition of her 
husband's property in her hands, are the 
game. Some of them even go to the length 
of stating that in this matter there is no 
difference between Swetambari and Digam- 
bari Jains in whom the difference lies only 
in respect of worship and ritual In the 
latest Privy Council case of Honasa Ram- 
asa Lad Dhakad v. Kalyanchand Lalchand 
(20), this distinction in the ritual was point- 
ed to be that Digambari idols are worship- 
ped in astate of complete nudity, while 
the idols of the Swetambaris are revered, 
draped and decorated with jewellery and 
ornaments. It will thus be seen that, if 
the custom pleaded in-the present case 
is found to obtain among other sub-secis 
of Jains, it will certainly bind the -sect 
to which the parties in the present case 
belong. l 

We will now proceed to analyse the 
evidence that has been adduced in the 
case. Altogether the evidence on the record 
furnishes 15 following instances ranging 
from 17 to 52 yearsin the past of aliena- 
tions by widows of their husbands’ prop- 
erties which were not challenged- by the 
reversioners :— 


Instance No. 1. Gangebai sold houses to 
Jain temple 17 or 18 years ago. This is 
testified by Uttamchand (D. W. No. 1), 
Kalidas (D. W. No. 2), Supdasa (D. W. 
No. 3), Supdasa (D. W. No. 6), ` Basantlal 


(20) 124 Ind. Cas. 561; 25 N. L. R. 163; A.I. R. 1929 
P. O. 261; (1929) M. W. N, 929; Ind:. Rul. 1930 P.O. 
225 (P. O.). 5 AS MERAH 
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(D. W. No. 7) and even 
(P. W. No. 9). : 
‘Instance No. 2. Harkuarbai sold away 
-houses to a Jain temple 17 or 18 years 
ago. This is testified by Uttamchand 
(D. W. No. 7) and Lalchand (P. W. No. 9); 


by Lalchand’ 


* . . Instance No. 8. Fatribai sold a field to 


a Knnbi as is testified by Uttamchand 
(D. W. No. 1) and Lalchand (P. W. No. 9), 
The date of this alienation has not, how- 
ever, been given by the witnesses. 
` . Instance No. 4. Kovelbai sold a house 17 
or 18 years ago as deposed to by Uttam- 
chand (D. W. No. 1), Kalidas (D. W. No. 2), 
Basantlal (D, W. No. 7) and Lalchand 
(D. W. No. 9).4 , 7 
Instance No, 5. Shejabai gifted a field 
17 or 18 years ago as testified by Kalidas 
(D. W. No, 2) and Ishwardas (P. W.No. 10). 
. . Instance No. 6. Bayabai disposed of all 
property in charity 25 years ago as depos- 
ed to by Mr. Jaikumar (D. W. No. 4). 
Instance No. 7. Obimabai of Karanja 
- gifted a building inhertied by her from her 
-husband and the gift. was upheld in the 
law Courts in these provinces as deposed t 
by Mr. Jaikumar (D. W. No. 4). 
Instance No. 6. Mr. Jaikumar (D. W. 
No. 4) also testifiad to a gift by a Jain 
- Digambari widow of property inherited by 
her from ber husband. , 
Instance No. 9. Ohandabai sold a field 2 
years ago as deposed to by Panachand 
(D.W. No, 5). 
Instance 


chand (D. W. No, 5) and father of Supdasa 
(D. W. No. 6). : 
© Instance No. 11. 
25 years ago as deposed to by Panachand 
.(D. W. No. 5) and Ishwardas (P. W.+No. 10). 
Instance No. 12. D. W. No. 8 Thakurdas’ 
paternal aunt had sold a house 40 or 50 
- years ago. The age of this witness was £0 
years old when he was examined. : 


` Instance No. 18, Manibai sold a house. 


Instance No. 14. Potelal’s widow made a 
gift of two fields and < 
Instance No. 15. Kaveribai made a gift 
of a field. The last three instances are 

. deposed to by Ishwardas (P. W, No. 10). 
It may.be noted that most of these instan- 
ces are from. Balapur itsélf where the 


-parties-to the suitreside, The most-import-- 
ant instance is that of an alienation by a - 


„widow of Dasashrimali fcaste from Gujerat 
which was upheld by. the Bombay High 
-- QOourt; see Madanji Devehand y, Tribhowan 
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No. 10. Punabai sold a house. d 
50 or 52 years ago to the uncle of Pana- 


Gulabbai sold a house- 
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Virchand (21). In Harnath Prashad v, Man- 
dil Das (6) it was held that a childless Jain 
widow acquires an absolute right in her 
husband's separate property and that there 
is no material difference between the cus- 
tom of the several sections of Jains. Ín Sheo 
Singh Rai v. Dakho. (22) the same custom 
was upheld by their Lordships of the Privy 
Council in a case from Allahabad and on 
the basis of this decision the case of Shim- 
bhu Nath v. Gaya Chand (9) was also de- 
cided, the evidence of the three transactions 
given there being held insufficient by itself to 
prove the custom. So far as the Central 
Provinces are concerned, there are two un- 
reported decisions of this Court wherein a 
Jain widow's absolute right over the self- 
acquired property inherited from her hus- 
band was upheld by this Oourt ag „being 
based on the anzient custom : see Moji Lal 
v. Gori Bahu (Second Appeal No. 416 of 
1897) and Sano v. Puran Singh (7). l 
We have scrutinised with some care the 
evidence in rebuttal given on behalf of the 
plaintiffe, but, in our opinion, that evidence 
fails in its purpose. As already noticed, 
some of the plaintiffs’ own witnesses have 
testified to the several alienations noted 
above. The evidence on the point has been 
very carefully analysed by the learned Ad} 
ditional District Judge in para. 20 of his 
judgment and we need not, therefore, re- 
capitulate it here, Suffice it to say that 
we entirely agree with the learned J udge 
in his estimate thereof. 
Over and above the instances given by 
the defendants’ witnesses of the unchalleng- 
ed alienations by Jain widows, six of the 
witnesses are from Balapur and they swear 
“to the observance of the custom set up by 
the defendants not only in their swn sub- 
section but in Jains<of other sects. 
Bupdasa (D. W. No. 6) stated that he came 
to know of this custom from his Guru and 
his father. Moreover, two of.the defendants 
witnesses, viz., Messrs. Jaikumar and Moti- 
chand are graduatesin law and leaders of 
Digambari and- Swetambari sects respec- 
tivelyand who have made a special study of 
the custom prevailing in their community. 
They not only testify to the prevalence of 
the custom but give instances in. which the 
custom was observed by the’ community as 
law. The evidence of these witnesses, there- 
Yore, comes well within the purview of ss. 32 
(4), 48 and 49 of the, Evidence Act. - All of 


(21) 12 Ind. Cas, 892; 36 B. 396; 13Bom.L, R. 
1138 a 


= (29) 1-A. 688; 5 L. A.'87: 2 O: L. R. 193; 3 Sar. P.O, 
~ 3: 801;,3 Suth P, O.Y. 529; 2 Ind, dur, 396(P. 0), ` 
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them, moreover, are absolutely disinterested 
and their testimony must: naturally carry 
great weight on the point under considera- 
tion. . 

- We shall now w briefly review the following. 
cases, which were cited by the ledrned Ad- 
vocate for the plaintifis apparently i in sup- 
port of his argument that the evidence on 
the record was -insufficient to sustain the 
finding as to the existence of the custom 
set up by the defendants. Having carefully 
examined them, however, we are of opinion 
that as no sin gle one of them lays down any 
new principle and as each one was decided 
on its own materials, they do not in any way 
support the - plaintiffs’ case on the point 
under consideration:— 

(1) Ramalakshmi Ammal'v. Sivanantha Pe- 
rumal Sethurayer (28). All that was Jaid 
down in this case was that the best avail- 
able evidence as to custom should be given 
in a particular case, Their Lordships con- 
sidered, agreeing with the High Oourt, 
that the only evidence offered in the case, 
namely, the Collector's letter and summary 
: was not properly admissible and, if receiv- 
ed, could not be safely relied on as afford: 
ing clear and unambiguous proof of the ex- 
istence of an ancient and invariable custom 
in the District. 

(2) Durga, Charan. Mahto v. Raghunath 
Mahto (24). The custom of primogeniture 
set up in this case was held not proved for 
waut of sufficient evidence. 

(3) Chotay Latl v. Chunoo Lall (25). There 

was no evidence led at all to prove the 
custom alleged in this case and, as appears 
from page 751* of the report, even the find- 
ing arrived at by the Judge was not object- 
ed to. - 
(4) Abdul Hussein Khan v. Bibi Sona 
Dero (26). In this case the custom of ex- 
eludingjfemales from succession ina Muham- 
madan family in Sind- was held not estab- 
lished, because prominent members of the 
families concerned denied the existence of 
such a custom. = 

- (5) Gateppa v. Hramma (27). In this case 
the question was if a Jain widow could, by 


custom oł the caste in the Madras: Presi- 
(23) 14 M. I. A. 570; 17 W. R. 552; 12 B. L. R. 896; 

3 Sar. P. O. J. 108; 2 Suth P. 0. J. 603::20 E. R. 898. , 

: Ba 20 Ind. Cas. 810; 180. W. N. 55: 18 O. L. J. 559. 

. (25).4 0. 744; 3 O. L. R. 465; 6 I. A. 15; 3 Sar. P. O. J. 

: . P. O. J. 572; 3 Ind. i ; 

. Oas. 306; 45 C. 4 

L.W. 271; 34 M. L. J. 48; 22 0. ug N. | 

117; 270. L. J. 240; 

528: -12 5. L. R. 104; 45 L A. 
(27), 99 Ind. Cas. 503; 0 

É R: 1927 Mad. 228. 
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dency, make a valid adoption of a son to 
her husband without the authority of her 
husband or consent of his sapindas. The 
custom was held not proved becauee there 
was a. previous decision of the same Court ~ 
negativing such a custom in Peria Ammani ~ 
v. Krishnaswami (28). 

(6). Mookka Kone v. Ammal (29). . 
this case the custom set up was to An EE 
widows of a deceased last male owner of- 
Yadava caste, dying without issue, in favour 
of his nearest dayadhis. It was held upon” 
the evidence recorded in the case that the 
custom. was not proved and that, even if it 
existed in the past, it had ceased to be uni- 
form and invariable by reason of inroads 
from time to time and it wes too late in the ' 
day.to revive it, specially as it seemed to be 
opposed to the present rules of equity and 
justice. 

(7) Palaniappa Chettiar v. Chokalingam 
Chetti (30). The custom alleged in this case 
was held not proved because the evidence 


“was given of only one definite instance and 


one vague instance ofa very modern date 
and neither. of them prior to the date of 
the suit. 

(8) Rahimatbai v, Hirbai (31). In this 
case an attempt was made to prove, a cus- 
tom of inheritance among Khoja Muham- 
madans at variance with the rules of Hindu 
Law, by the opinion of the leading mem- 
bers of the caste. It was held that mere 
opinion without specific instances in which 
the custom was observed and followed was 
not enough to establish the custom.’ i 

(9) Chandrika Bakhsh v. Muna. Kunwar(32). 
this case the family custom alleged to exist 
among Ahban Thakurs of Oudh in derogation Ț 
ofthe ordinary Mitakshara Law’ was held ' 
not proved by four instances of the custom 
of comparatively modern date which their © 


Lordships found to be the only portions of 


the evidence adduced which supported it. 
(10) Ram Nand v. Surgiani (33). Al 


-that was laid down there at page 223*-was 


that in establishing a custom the kind of l 


evidence that ought to be regarded is evi- 


dence showing that tbe right claimed- by 
(28) 16 M. 182; 38 M. L. J. 109. 
(29) 108 Ind. Cas.-760; 51 M.-1; 54 M. L. J. 174; A.I. 


- R. 1928 Mad. 299; L. L-T. 40 Mad. 148; 27 L. W.6ll. - 


(F. B.) 

(30) 124 Ind. Cas. 131; 57 M. L.J. 817; 30 L.W. 
1040; A. I. R.1930 Mad. 109; Ind. Rul. "1930 Mad 
95. 


5 
(31)3 B. 34. 
(32) 24 A.273; 29 L A. 70;6 0. W.N. 425; 4 Bom. 
L. R. 276;8 Sar. P. O. J. 233 (P. O). 
(33) 16'A. 221; A.-W. N. (1894) 47.- 
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custom was more or less contested and the 
contest abandoned by some one who, if the 
custom had not existed, would have. been 
entitled or evidence showing that generally 
in the District the custom was followed -to 


the exclusion of persons who, if it had not: 


‘been for the custom, would presumably 
have enforced their right under the general 


law. Thecustom alleged was not establish- . 
: . wahiwat at Balapur, and the wahiwat pre- . 


ed inthiscase. - - 
(11) Bulaqan: v. Ratan Lal (19). 
In this case the custom of the kind which 
is set up in the present case was not pleaded 
during the course of the trial but was 
sought to be raised as a point of law in the 
course of the first appeal, It was held that, 
unless the special custom were pleaded 
and proved, it could not be considered. $ 

(12) Manohar Lal v. Banarsi Das (34). In 
this case it was held that there was a 
-custom prevailing among Jain community 
by which a widow had power to adopta 
son toher deceased husband without the 
special authority to that effect and that a 
married man may lawfully be adopted. 
Oral evidence of instances proving’ the 
exercise of such a right within the last 
40 years was held sufficient to establish 
the custom. | 


- (13) Sardar Singh, v. Kunj Bihari Lal (35). 


In this case the alienation by a Hindu © 


widow of a portion of the husband's estate 
- for the purposes of the spiritual benefit of 
her husband was upheld becauee the aliena- 
tion related to a very small part of the 
estate. ae : 

(14) Bashirbi v. Abdul Sattar (36). In this 
case the custom set up was held not proved 
because the evidencə consisted merely of 
the defendant himself and another witness 
who belonged to the same family as the 
defendant, ; 

Looking, therefore, to the entire material 
upon the record in’ the light of the princi- 
ples laid down in the decided cases noted 
above we think the conclusion is irresistible 
that the custom set up by the defendants 
has been clearly established in the present 
case. Apart from the oral evidence and 
instances given by the witnesses, we think 
onthe principle adopted in Shimbhu Nath 
v. Gayan Chand. (9) wherein that Oourt 
decided the case solely on the strength of 


92 AJ495;A. W. N. (1907) 121; 4A. L. J.. 


(35) 69 Ind. Cas, 36; 44 A. 503; A.I. R.1922 P. ©. 
261; 16 L. W..871; 31M. L. T. 253; 37 O. L. J.383; 44 
M. L. J. 766; 270. W. N. 653; 25 Bom. L: R. 648; 2 P. 
W. R. 1923; 49 I. A. 383 (P. 0.) ~- 2 E oS 

(36) 82 Ind, Oas, 815; A, I, R, 1925 Nag. 179, 
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the earlier decision in Sheo Singh Rai y. 
Dakho (22) this case can be decided solely 


upon the decision of ‘the. Bombay High 
Court in Madanji Devchand v. Tribhowan 


- Virchand (21) which upheld the same custom 


among the same sub-sect to which the 
‘parties in the present case belong, the more 
so, when the plalntifis’ own witness No. 10; 
Ishwardas, unequivocably stated that “the 


vailing in Gujerat amongst my caste people 
is the same”. vs y 
Point No. (4). The matter involved in this 


point was the subject-matter of issues Nos. 


1 and 2 and has been dealt with by the 
learned ‘Additional -District Judge -in 


“paras, 10 to 15 ofhis judgment. On the 


pleadings of the parties and the ‘materials 
on-record, it is impossible to uphold the 
contention of the plaintiffs’ learned Advo- 
cate that the. findings of the- learned Ad- 
ditional District- Judge on thesé issues are 
wrong. > : . : 

There is no presumption that the pro- 
perty in the hands of a member of a Hindu 
family is joint or ancestral property. The 
character of such property must be establish- 
ed by the plaintif who seeks to lay aclaim 
to it: Vithal v. Siwa (37) and Birdichand 
Lalchand v. Popatlal (38). It was pleaded by 
the plaintiffs that their grandfather, Ude- 
chand, had a house and did Sarafi_business 


in gold and silver, that at his death this - 


house and the business came into the hands 


of his two sons, Misrichanid and Holchand, | 


and that they acquired the whole of the 
property in dispute out of this ancestral 
nucleus. It was, however, admitted, ata 
later stage of the pleadings, that the ances- 
tral house was only used for residence and 
did not yield any income. 


There is no -proof on record that Ude- 


chand was Saraf and left any Sarafi business. 


at his death which was continued on by his 
sons. The ancestral house is admittedly 
in the possession ‘of the plaintiffs. Whe- 
ther it went to the plaintiffs’ share at the al- 
leged partition between them and Hol- 
chand,or whether the latter relinquished his 
claim over it, is absolutely immaterial for 
the determination of the first issue in the 
case. It is obvious that the house could 
not, in law, furnish any nucleus in the 
hands of either party for acquisitions made 
subsequent to the death of Udechand so as 
to clothe them with the character of ances- 


(37) 15 Ind. Oas. 933; 8N. L. R 82: z ; 
(38) 95 Ind. Cas, 183; 24 N. L. R. 68A. I R. 1926 
Nag. 389. 
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tral property; 
Popatlal (38). “ R 

“This then way the position, it is unne- 
cessary to determine what property was 
acquired: -by Holchand so long as he did 
not separate from Misrichand or from the 
plaintifis, or to discuss the point of time 
when the separation. between the two took 
‘place. Even the. joint acqnisitions: of the 
“two brothers without thr »:c of any income 
‘from the ancestral nu l.-a would not makè 
. the property in their hands.“ ancestral 
- property”. It is admitted that whatever 
. property Holchand left at his death was his 
separate property. _ Whether it was in its 
origin his self- -acquisition, or having been 
jointly acquired by him and Misrichand 
came to him -at the partition, is not 
of any -consequence for the decision 
of -the present case, which rests solely 

on the plea that -Kaveribai, 
widow, had, by force of immemorial 
custom, acquired an absolute right of dis- 
posal over the property inherited by her 
‘from her husband because it did not par- 
take of the character of ancestral property 
of the husband. 
..` ` The plaintiffs’ learned Advocate appear- 

ed to be under a clear misconceptiôn of law 
when he tried to argue that, even “if the 
property was acquired solely by the joint 
exertions of the two brothers : without the 
‘aid of ancestral nucleus it would still par- 
‘take of the character of ancestral property 
_ifsome of it went to Holchand atthe par- 
tition between him and Misrichand or his 
sons. No authority has, however, been 
cited in support of this argument and, in 
‘view of the clearness’ of the law on the 
point, it is impossible to accept this conten- 
- ‘tion as correct, 

It was.next suggested by the learned 
-Advocate for the plaintiffs that, in the 
absence of ‘any good evidence that Hol- 


Birdichand ‘Lalehand v. 


-chand relinquished his sharein the ancestral 


house, it must be presumed that he must 
-have doneso by getting its equivalent in 
cash from Misrichand and this would form 
ancestral nucleus in his hands so as to 
clothe his acquisitions with the character 
of ancestral property, In the ‘absence of 
‘any authority i in support of this contention 
-we find it impossible to entertain such a 
-violent presumption. Instances are not 
: wanting where go-ahead members of a joint 
- Hindu family, which does not possess any 
income-yielding ancestral property, relin- 
quish their interest in‘ the same in favour 
¿ _of their more indolent co-parceners and- go ` 

“ont into the world to make their: ‘fortunes. . 


a. Gare 
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“On sah evidence as there is on record - 
Holchand seems to -have possessed such 8 
spirit when he left the ancestral house and: 
began. to do business on his own. 
account, ; 

: For the reasons given stores in addition: 
to thcse given by the ‘learned Additional 
District Judge, we hold, agreeing with him, 
that the property left by Holchand at his 
death was not his- ancestral property so as 
to take the same out of the purview of the 
custom set up in the present case and suc- 
cessfully established.: The plaintiffs’ ap- 
peal must, therefore, fail and is dismissed 
with coats. 

On the appeal-of the defendants the only 
question to be determined is concerned 
with the ownership of the property covered 
by schedule A. The plaintiffs claimed it as 
belonging to Holchand'’s estate, while the 
defendants alleged that it was theirs with 
the exception. of item No. 253, which they ` 
said was gifted to the first defendant by 
Kaveribai in 1918. The finding of the 
Additional District Judge on this point as _ 
contained in para, 17. of his judgment is 
against the defendants and Mr. Kotval, 
who appeared for them in this Court, urged 
that, as it’ was a perfunctory finding, ’ it 
should beset aside in appeal. ` 

It is perfectly true, that the learned 


Additional District’J udge has not bestowed 


the same care and attention in sifting the 
evidence on record and weighing the pro- 
babilities bearing on this point, ashe did 
in respect of the other questions which arose . 
for decision and for reasons to be given 
later, we agree with the learned Advocate 
for the defendants that this finding must be 
set aside. 

“The learned Judge has DADI relied on 
three factors in coming to the conclusion 
that the properties in question did not be- 
long to the defendants: firstly, because 
plaintiff Nagindas as P. W. No. 3 statéd 
that “the ornaments that were found in the 
safe were the ornaments of Holchand” and. 
he was not cross-examined on the point-; 
secondly, because defendants’ own witness 
No. 8, Thakurdas, deposed that “the prop- 
erty ` in the possession of Kaveribai at her 
death belonged to Holchand during his“ 
and thirdly, because Kaveribai 
had locked up the house ańd had taken 
away the key with her when she went on 


. pilgrimage wherefrom.she never returned. 


None of these three reasons appear to us to 


“be either sufficiently cogent, or convincing 


-to sustain the finding, the more “so because 
the learned J udge | has omitted to take into 


sa ene Few Kakak, ne 
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consideration the probabililties of the case 
and failed further to appraise the statement 
of the two witnesses quoted above in their 
proper perspective. 
* ak * * x 
For the reasons given above disagreeing 
with the lower Court, we hold that, except- 
ing the Art.. 253, all the property in 
schedule A did not belong to the estate of 
Holchand but that the same was the per- 
sonal property of the defendants, We, 
therefore, accept their appeal and order 
that the plaintiffs’ suit, excepting the claim 
for Art. 253 ` aforesaid, be dismissed with 
costs in both the Courts. 
6, B.D. Appeal No. 66-B dismissed. 
Appeal No. 62-B allowed in part. 
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GIRDHARI— APPLIOANT 
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EMPEROR—NoN-ÅPPLIOANT. 

Criminal Procedure Code (Act V of 1898), s. 256— 
Trial held on Sunday—Conviction, whether legal ~S. 
256, scope of-—‘Recording reasons,’ meaning of—Ac- 
cused called upon to cross-examine immediately after 
charge is framed—Reasons inadeguate— Procedure, 
whether legal. 

A conviction of a person, whose trial was commenc- 
ed and finished on a Sunday isliableto be set aside 
on the ground of irregularity in procedure, which 
has prejudiced the accused as he cannot be said to 
have hada fair opportunity of defending himself by 
engaging alawyer. [p. 627, cols. 1 & 2.] 5 

Tt is not so much the recording of the reasons, as the 
adequacy thereof, which should count in the determin- 
ation of the question, whether, the provisions of s. 
256, Criminal Procedure Code, have been complied 
with. If no good reasons are forthcoming merely 
recording them in writing by the Magistrate will 
not save a trialfrom the taint ofan incurable_irre- 
gularity, if it results im a prejudice to the accused. 
[p.621,col. 1] - f 7 

Under s. 256 of the Criminal Procedure ` Code, suf- 
Cient time must be given to the ‘accused to consider 
whether he wishes to cross-examine any of the prose- 
cution witnesses after the framing of the charge and 
it is only. in special cages that the Magistrate can re- 
quire him to state: forthwith if he so wishes. [ibid.] 

Ramchandra Modak y. Emperor (3) and Phuman Y. 
Emperor (4), referred to. i 


Dictum.—It is desirable that the superior executive 
officera should distribute the work of the executive 
and judicial branches of administration among their 
‘subordinate officers in such a manner that thelatter may 
have no excuse whatsoever for rushing through their 
judicial work on account of the pressure of other 
work. [p. 622, col, 2.] + Ee ers 
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Oriminal' Appeal against the decision of the 
Sub-Divisional Magistrate, Basim, dated the 
9th January, 1930, in ‘Oriminal -Appeal 
No. 108 of 1929. ` f 

Mr. Abdul Razak, for the Applicant. 


ORDER.—The applicant, Girdhari 
Sonaji, aged 32, metal-moulder by pro- 
fession and resident of Khamgaon, Dis- 
trict Buldana, has filed this application for 
revision òf an order passed by Mr, Utgikar, 
Tahsildar and Magistrate Second Class, 
Basim, convicting him of an offence under 
g. 354, Indian Penal Oode, and sentencing 
him to six months’ rigorous imprisonment’ 
and a fine of Rs. 25. This conviction was 
upheld in appeal by Mr. Sanyal, Sub-Divi- 
tional Magistrate, Basim. 

As the case involves a decision of sub- 
stantial questions of procedure, it is neces- 
sary to state the facts at some length. There 
was a fair at Mouza Loni in the Basim talug 
of the Akola District, where Mr. Utgikar and 
the Sub-Inspector, Police Station House, 
Risod, were on duty. On Sunday the Ist of 
December last at 12-30 P. m. Tulsi made a 
complaint to the Police which was taken 
down by the Sub-Inspector (Ex. P-1), the 
official translation of which is as under:— 

“T had gone to the fair with my brother 
Kisan. Land the men and women, who 
accompanied us, were going in a line. And 
the man brought before me was going by 
the cross-road, who caught hold of my left 
breast amidst the crowd, I then began to 
cry, and when asked by Anjoni, I pointed” 
out the man, who caught hold of my breast, 
Bhunga, Gangu have seen him in the act 
of catching my breast. I wish to file com- 
plaint,” . : 

Soon after this a challan was presented 
before Mr. Utgikar, who rushed through 
the trial and after examining only the com- 
plainant; her brother and one Musammat 
Gangu passed the judgment convicting the 
applicant as stated above. The order-sheet 
of the Magistrate runs as under: — 

“Ist December, 1929, Loni Ohallan under 
s. 354 Indian Penal Code, 

« Register. ~ | 

Present—accusad in custody and all 
prosection Witesses, ` ; 

_ “Evidence for prosecution recorded, 

Accused examined. Oharge framed. For 
reasons noted inside he is asked forthwith. 
He pleaded not guilty but has no defence 
to make. i 
. Judgment given. 
allowed to go.” 


Prosecution Witesseg 


` Boing undefended by a Pleader the appli. 


`~ 


ed 


cant did not at all cross-examine the other 
two prosecution witnesses and put only 
a single question to the complainant which 
elicited the reply “I pointed out the accused 


correctly to my brother and made no mis- 


take.” In the form which is prescribed for 
recording the plea of defence of thé accus.d 
the trying Magistrate noted as under:—~ 
“(Complainant and witnesses are from 
Hyderabad State and are leaving the fair 


to-night, I am leaving this.to morrow. So 
“accused is asked forthwith.) ? 


He does not wish to ask anything t 
any of the Prosecution Witnessesany more.” 

The plea of the accused was recorded in 
the following words:— - 

“I am innocent. I have no defence to 
make.” Ne See E 

On 6th December, 1929, Mr. Asgheralli, 
Pleader, presented an appeal on behalf of 


the applicant in the Court of the District. 


and Sessions Judge, Akola, but the memo- 
randum was returned to him on the same 
day for presentation to the proper. Court. 
It was accordingly presented in the Court 
of Mr. Sanyal, Sub-Divisional Magistrate, 
Basim, on 9th December, 1929, who immedi- 
ately passed an order under s, 436, Orimi- 
nal Procedure Oode, releasing the appel- 
lant on bail, till the decision of the 
appeal, The applicant, who had in the 
meantime reached the Akola Jail, did not 
probably know that his relations had 
engaged a Pleader and got the appeal pre- 
-sented and, therefore, on 10th December, 
1929, he filed up the prescribed form of 
appeal which was forwarded by’ the 
Superintendent of Jail tothe Deputy Com- 


- missioner, Akola, who in his turn sent it 


on to the Sub-Divisional Magistrate, Basim, 
on 13th December, 1929. Ona slip attach- 
ed to this memorandum of, appeal there 
is an endorsement of Mr. Sanyal bearing 
date 20th December, 1929, to the effect 
that “this has already been registered”, 
implyingobviously that hehad taken cognis- 
ance of the appeal presented by Mr. 
Asgheralli already. 

Among other grounds two important 
questions relating to the procedtire adopted 
by the trying Magistrate were raised in 
appeal before the Sub-Divisional Magis- 
trate and it was contended -that the trial 
was prejudicial to the accused and othar- 


wise invalid. The first was that the case 


was taken up by the Magistrate on. a 
Sunday evidently without the consent of 
the applicant and the second was that no 
opportunity was allowed to the accused to 


engage a Pleader to properly conduct thé 
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defence and cross-examine the prosecution 
witnesses, ; atte te Xe 

Both these contentions were overruled by 
Mr. Sanyal and they are again-pressed before. 
me by the learned pleader for the applicant. - 

- While admitting that “the Magistrate ought _ 
not to have taken up the case on a Sunday” 
Mr. Sanya] held that it did not cause any’ 
Prejudice to the accused because even if! 
the case were taken up on the following- 
day the accused could not possibly have- 

-engaged a Pleader. He further observed ` 
that, “the appellant had sent his appeal’ 
from the Jail; therein he notes that he does: 
not desire to be represented by a Pleader 
on the 10th Decémber, 1929,” cone 

Mr. Sanyal has evidently a short memory. 
and is certainly wrong in stating that in 
the memorandum of appeal sent from Jail 
there is a note by the appellant to the 
effect that he did not wish to be represent- 
ed at the hearing of the appeal. Having 
perused this memorandum of appeal I do 
not find any such note in it. As a matter 
of fact a proper appeal was already filed by 
Mr. Asgheralli, Pleader, before Mr. Sanyal 
on 9th December, 1929, on which date he 
himself passed an.order for bail and it 

` appears from his order-sheet of 7th January, 
1930, that the appeal was argued on merits 
by. thé Pleader ‘on that ‘date. Therefore, 
the'suggestion made by Mr. Sanyal, with, 
reference to the memorandum of ‘appeal’ 
from Jail, that the applicant. was not in a 
position to engage a Pleader even if the 
case was not taken up on Sunday, is 
obviously incorrect-and very. misleading. ~ + 

In para. 4 of the Judicial Commissioner's 
Oriminal Circular IV-4 it is laid down that 
“the Courts ‘are entirely closed on every: 
Sunday”. ‘Asfar back as 1864 a Bench of 
the Calcutta High Oourt in setting aside 
an order passed on a -Bunday made 
the following - pertinent “observation in 
Grijamonee v. Ishur Chunder (1): “But, 
as .:a -:Tule, the Magistrates should 
not sit as a Judicial Officer, and dispose ` 
‘of. cases in the ordinary course of -businéss 
on a Sunday, because to put it upon 
no higher ground, Sunday is a recogniz- - 
ed ‘holiday throughout . the .country_;- and i 
on “that day“ judicial business is suspend- 
ed in all “the Oóùtts; dnd parties: might 
be put to great inconvenience if” théir 
cases were liablé -to'be ‘called‘up-for hear- 
ing on that day? “at. the caprice : of'-a 
Magistrate, and much ‘injustice might be 


‘done.”- _ _ = 
Q) W. R. (1864) Ong, wre AT 
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Again, this very point arose in Baban 
-Daud v. Emperor (2), where the trial of 
an accused was commenced and practi- 
cally. ona Sunday, the accused being un- 
able to engage a Pléader, and the judg- 
ment convicting him.was ‘pronounce: 
d on the following day. The convic- 
tion of the accused was set aside by a 
Bench of the Bombay High Court on 
the ground (l) that there was an irregu- 
larity in procedure which had prejudic- 
‘ed the accused who could not be said 
40 have had a fair opportunity to defend 
himself ; and (2) that the fact that the 
accused did not ask the 
journ the case did not make any differ- 
‘ence. These. conclusions have my entire 
‘concurrence. 

On the second question Mr. Sanyal 
held that’ the reasons assigned by the 
‘trying Magistrate for rushing through the 
trial were cogent and did not prejudice 
‘the accused and that, since they were 
recorded in writing there was sufficient 
compliance with the provisions of s. 256, 
Criminal Procedure Oode. I shall show 
- “later on that the reasons assigned by the 
Magistrate were absolutely inadequate and 
the trial most certainly prejudiced the 
` ‘applicant. It is enough for the present 
to say that it is not so much the record- 
ing -of the reasons as the adequacy 
‘thereof which should count in-the deter- 
‘mination of the question if the provision 
of s. 256, Criminal Procedure Code, “have 
„been . complied, with. If no good reasons 
‘are forthcoming, merely recording them 
in writing by the Magistrate would not, 


in my opinion, save the trial from the. 


taint of an incurable irregularity if it 
results in prejudice to the accused. 
Section 256 of the Criminal Procedure 
Code enacts that the accused shall be 
required to state at the commencement of 
the next hearing of the case whether he 
wishes to cross-examine any, and if so, 
which, of the witnesses for the prosecu- 
tion whose evidence has been taken. 
The words underlined were inserted in 
the’ section- by the Amending + Act of 
. 1923 and they- clearly indicate the inten- 
tion of the - Legislature “that. - sufficient 
timé Should be given to the accused to 


consider whether-he -wishes tọ cross-ex-- 


amine any of the prosecution witnesses 
safier the framiig of : the charge, “and it 
~is, only „in. special. .cases that -the Magis- 
‘fratecan require: him:-.to. state: forthwith 
0) 31 Ind, Oas. 325; 17 Bom, “L,R. 918; -16 Or, L. 
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if he so wishes: Ramehandra Modak v. 


- Emperor (3). The provision that the ac- 


cused should be asked whether he wishes 
to cross-examine the prosecution witnesses 
on a date subsequent to that upon which 
he is called upon to plead to the charge, 
is obviously intended to give the accus- 
ed an interval of time to think. out the 
lines of his -defence before he is called 
upon to inform the Court how he in- 
tends to proceed and an omission of this 


“new procedure is an irregularity which . 


ere ee trial: Phuman v. Emperor 
The complainant's story was indeed so 
grotesque that it was on the face of it 
improbable and it was, therefore, the more 
necessary that every opportunity should’ 
have been afforded to the accused to 


‘engage a` Pleader to conduct the defence 


properly. The indecent assault at midday 
in a public fair upon a girl who was in 
the company of her brother and another 
woman, by a man, who evidently had a 
shop of his own in the fair as appears 
from the second sentence of the memo- 
randum of appeal from the Jail where he 
states that “he was at his shop "—seems 
very improbable. Having regard to the ` 
fact that at public fair crowds of people 
rush about from one place to another, it 
is not inconceivable that the hand of the 
accused may in passing have come ‘in 
such close contact with the left breast 
of the gomplainant that she and her com- 
panions may have fancied an indecent 
‘assault orit may be a case of mistaken iden- 
tity. No map of the scene of occurrence is on 
record nor any attempt has been made 
‘by -the trying Magistrate to clear up 


‘several othér points which, under the 
“circumstances of the case, required ‘elucida- 
‘tion and which could only be done by 


close cross-examination of the three pro- 
Becution -witnesses and visiting the scène 
of the alleged. occurrence before: it could 
be said that the charge against’ the ae- 


-cused was fully established. It is indeed 


a matter of very great regret that.a senior 


‘of Mr. Utgikar’s' standing had not even 


the ordinary fairness to question the ac- 
cused situated as he was in a foreign 


‘place and suddenly confronted with the 
-sérious “Charge, if he wished to engage © 
‘a Pleader to defend him, in spite of the 


fact’ that the unfortunate man protest- 
(3) 93 Ind. Osis. 963;-5 Pat. 110; (1926) Pat, 304; A. I. 


R, 1926 Pat. 214; 27 Or. L. J. 499. 
4) 88 Ind. Oas. 518; :7:Leh, L.J. 114; A.I R. 1024 
Lah, 339; 26 Or, L, 3.1158, - -. E eee 
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ed that he- was. wholly innocent of thè, 
charge, re a : 

‘In answer to the Rule issued by this Court 
the District Magistrate has forwarded with- 
out any comment the trying Magistrate's 
explanation, the material portion of which 
runs as under :— - = 
_ “1. Discretion allowed by s. 256 (1), Oriminal 

Procedure Code, was exercised for reasons 


recorded in the plea and defence sheet. I . 


must have returned to Basim by next 


- evening (36:miles) viz , 2nd December, 1929, to 


meet the Oommissioner, Berar, on 3rd Decem- 
ber, 1929, The witnesses also‘ were to leave 
the fair same night. Ea 

$ # 4 e x 

3. As stated above (para. 1) the case had 
to be taken up even on a Sunday and 
as I was there to do fair duty in all. its as- 
‘pects, immediate disposal of criminal cases. 
‘was very necessary.” f A 

The above explanation cannot bear any 
serious examination. In taking up the.case 
on a Sunday and hurrying through the trial 
Mr. Utgikar appearsto have been moved more 
by asense of looking to the convenience of 
the prosecution witnesses and himself than 
to the convenience of the unfortunate man 
who had the misfortune of being an accus- 
ed before him to stand a trial for a serious 
offence. I failto see how under the cir- 
cumstances stated by the learned Magistrate 
“ immediate disposal of criminal cases was 
very necessary.” The reasons assigned ap- 


pear to me to be wholly inadequate and’ 


were all avoidab!e, The prosecution wit- 
nesses were already in attendance and the 
-provisions of the Oriminal -Procedure Oode 
‘gave ample powers to the Magistrate to 


‘bind the witnesses down. for future attend- 


‘ance and even if they fail to attend they 
could have been easily summoned or 
‘brought under arrest from the Nizam’s do- 


minion as provided by the Judicial Oom- :- 


missioner’s Criminal Circular IV-8 (1). The 
offence under s, 354, Indian Penal Code, was 
a bailable one and even if the challan was 
presented by the Sub-Inspector on Sunday, 
“Mr. Utgikar could have easily bailed out 
the accused and bound down “the prosecu- 
tion witnesses. At all events after the 


= -For reasons given above I hold that tliere 


aceused amounting toa failure of justicé:by 


t 


` 
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the trying Magistrate rushing through and 
completing the trial of the applicant on a 
Sunday without his consent and -without 
affording him an opportunity of properly 
defending himself, I, therefore, hold that 
the whole trial was void. I accordingly set 
aside the conviction of the applicant and 
order him to be set at liberty without further - 
delay. The fine, if paid, will be refunded. 
As a nevessary consequence of my setting 
aside the conviction on the ground that it 
was void there should be a re-trial but in the 


‘special circumstances of the present case, 


when the applicant has served out more 
than half the sentence, I ‘should be doing 
him more injustice by ordering his re-trial 
than if I were to uphold the conviction and 
reduce the sentence to that already under- 
gone which I consider would have been the 
proper measure of sentence to pass even on 
a valid conviction. I, therefore, accept the 
prayer of the applicant's Pleader that there 
should be no re-trial of the applicant: cf. 
Bhaso Singh v. Emperor (5). | 
The present case furnishes a striking 
illustration of the way in which administra- 
tion of justice suffers at the hands of over- 
worked Executive Officers. It is, therefore, 
desirable that the superior executive officers 
should distribute the work of the two 
branches of administration among their 


‘subordinate officers ina manner that the 


latter may have no excuse whatsoever for: 
rushing through their judicial werk on 
account of the pressure of other work. 
A. ` Conviction set aside. 
(5) 43 Ind. Oas. 109; (1917) Pat, 87; 3 P. L. W. 324; 
19 Or. L. J. 77.. - 


NAGPUR JUDICIAL COMMIS- 
‘SIONER’S COURT. 
URIMINAL Revision No. 229 or 1928, 
i August 10, 1923. . 
Present:—Mr. Findlay, J. O. < 
NAGO WANI—AOOUSED—APPLIOANT 
Versus ¢ 
EMPEROR—Non-APpPLicaNnt i 
Forest Act (XVI of. 1927), s. 26 (h)—Prosecution 
for clearing or. breaking up forest land—Aceused 
and his predecessors proved to have been in oecupation 
for several years—Convietion of accused, legality of 


jan. Ja 
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- A person cannot be eonyicted under s. 26 (h) of 
the Forest Act for olearing-or breaking up reserved 
forest land where the eyidence. shows that such 
clearing or.breaking, up must have taken place at 
the handwof some of his predecessors and not in 
his time. 7 é : as 
. Where acertain land-has been in the possession 
of the aceused for several yearsit must beheld to 
have been occupied land and not to have been forest 
or waste land until the point is properly established 
by the prosecution. ~ : 


Secretary of State for India v. Kota Bapanamma 
Garu (1), referred to. i 


Application for revision against an order 
of the District Magistrate, Ohhindwara, 
dated the 3rd July, 1928, in Oriminal 
Appeal No. 17 of 1928, . 

Mr. A. V. Wazalwar, for the Applicant. 


ORDER.—The applicant Nago was 
convicted by the Second Olass Magistrate, 
Sausar, of an offence under s. 26 (A) of the 
Forest Act of 1927 and sentenced to a fine 
`of Rs, 75. The applicant is a tenant of 
Mouza Ghogri, District Ohhindwara, 
the field of which village immediately 

adjoins the Government forest. 

- ‘The prosecution case was that the Forest 
Ranger found that the accused had 
cultivated a small strip of forest land 
amounting to ‘24 of an,acre, that he went 
to the spot with Balaji Patwari (P, W. 
No. 1) and. measured the alleged encroach- 
ment in his presence as well as that of 
Rati Mukaddam (P. W: No. 2) and Sito 
-Kotwar (P. W. No, 3). -The applicant's 
hut was found to be standing on ‘4 ofan 
acre and the crop on ‘20 of anacre. The 
applicant in the Magistrate's Oourt denied 
all knowledge of the encroachment and 
alleged that he had been in possession of 
. the. land. for some. 10 or 12 years. The 
Magistrate found the applicant guilty as 
` stated above. - He appealed to the Court of 
the District Magistrate, Ohhindwara. The 
District Magistrate held that there was a 
discrepancy between the two maps filed 


by the prosecution and neither of these . 


maps was properly proved.. From the 
evidence of the Patwari and the Revenue 
. Inspector, however, he was of opinion that 
there was no doubt that a part of the 
applicants kotha and the field did lie 
within the Government forest. He also 
held that, on the evidence of Balaji (P. W. 
No. 1), .Rati (P. W. No. 2) and Sito (P. W. 
No. 3) Nago was warned that he had 


encroached and was asked to give up the - 


land. 

It was highly unsatisfactory, in my 
opinion, that the Rangs Officer was not 
examined in the case. 
trate, however, went on to hold that the 
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encroachment had been in existence for 
years and had not been made intentionally, 
Ít is clear that applicant has been cultivat- 
ing the land in question for some 7 years” 
at least and the probabilites are that his 
father had done the same before him. I 
fail to understand how on these circum- 
stances the applicant can be held to have 
-cleared or broken up the land in question 
‘for cultivation ‘or any other purpose, The 
indications are that his predecessors may 
have been guilty of this but the only pre- . 
sumption on the evidence on record is that 
he through his predecessors, is in posses- 
‘gion of the land in question. - - 

The onus of proof was on the prosecu- 
tion in a case like -the present and so far 
as the evidence on record goes the presump- 
‘tion must be that the applicant- either 
himself: or through his predecessors has 
been in possession of the land for many 
years past. There is nothing to show 
under what provision of law. any formal 
action was,taken by the Forest Authorities 
for the removal of. the applicant from the 
land in question. The land in question 
must be held to have been occupied land 
and not to have been forest or. waste 
land, until the latter point is properly 
‘established [cf. Secretary of State for India 
v. KotaBapanamma Garu (1).] Whether, how- 
ever, the Forest Authorities have power 
-from the executive point of view to remove 
the applicant from this lana is a question 
which it is impossible for me to solve on 
the unsatisfactory and insufficient evidence 
-on record. The action of the Forest Authori- 
ties in this case seems to have been infor- 
mal toa degree. For the purposes of this 
criminal case it must suffice to say 
that I do not consider the case falls under 
Z6. 26(h) of the Forest Act, because it 
is perfectly clear that if this land had been 
wrongly cleared or broken up in spite of 
its being reserved forest such clearing or 
` breaking up took place at the hands of some 
“of the predecessors of the applicant and 
“not in ‘his time. For these . reasons, 
: however, Lam of opinion that the convic- 
tion cannot stand. ; 

The conviction and sentence on the 
applicant are accordingly set aside and th 


“fine, if paid, will be retunded. . : 


A. Conviction set_aside. 
(1) 19 M. 165. 


F NAGPUR JUDICIAL COMMIS- 

t- SIONER’S COURT. 

n SECOND O1vIL APPEAL No..105-B oF 1929. 

=> - February 19, 1480, eo 

‘Present: —Mr. J ackson, A, J: 0. 

GOPAL DAS—AFPELLANT . 

Sied a - versus . 

ae a. RAMNATH— RESPONDENT. ` 


~ Acknowledgment, suit based on, whether competent 


-Z Limitation Act (IX of 1908), s. 19—Contract Act ` 


(IX of 1872); 3. 25. 
“Ati acknowledgment: made before the period of 
limitation has expired implies an unconditional 
- ‘promise to pay and a suit may be based,on such an 
acknowledgment. 
y Maniam v. Seth Rupchand (3), Chunilal ve Laxman 
- (4), Sitaram v. Nandram (5), followed. : 
-Vittalsha Naneshe v. Sheodin (1) and Beohar Raghu- 
à Darsingh v. Udechand (2), not followed.. - 


Appeal against the decree of the District ` 


Judge, Amraoti, dated the 18th EDITAN 


1929; in Oivil Appeal No. 101 of 1928. 


< Mr..N. G. Bose, R. B., Tor the Appellant. 
Mr. M. B. Niyogi, for the Respondent. 


J UDGMEN T.—The . ‘plaintiff had a 
‘certain sum of .money. in deposit with the 
„defendant and at_intervals the, defendant 
. gent statements of account to the plaintiff 
- showing the balance due at the beginning 
-of the period for which account was render- 
“ed, the interest accruing during, that 
„periòd and the. balance due at the end of it. 
Each of these statements was within three 
< _years of the,one preceding it. .The last 
„dated lst January, 1925, shows Rs. 1,690-3-0 
~&s.due_and the plaintiff has sued for that 
‘Bum. with interest to the date of the suit. 


ati is 3 argued | on behalf of the. defendant- 


` -appellant that the suit does not lie as fram- | 


„ed. Reference has been made to Vittalsha 
` Nanesha v. Sheodin (1) and Beohar Raghubir- 
„singh __v. 
View. ‘that the mere acknowledgent of a 
. debt is not an account stated, does not im- 
ply a promise to pay and does’ not consti- 


- GOPAL DAS: Y. RAMNATH,- 


Udechand (2)in support of the © 
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That decision: was-followed by-the. Bombay 
High- Court --in-°Chunilal:: % - Laxman .. 
(4) where ‘it was‘held that’ ‘inasmuch ` as.’an 
acknowledgment made before thé limitation 
period expired implied an unconditional 
‘promise td- pay, there: was mo. reason why - it 
Should not form the: basis of- a suit. ` The 
same view haa heen “taken by a léarned - 
Judge of this ‘Oourt in: “Sitaram . v.. Nand- 
ram (5); ` - 

It is said that there j is not an dk ngedi 
‘ment of liability in the statements of~ac- 


‘count sent by the defendant to the plaintiff. 


The endorsements‘on all of them are similar 
and the translation of that on the latest of 
them is as follows: 

“Herewith your account up to Mitti 
,Paus Sudi 7, Sambat 1981, Rs. 1,690 3-0 in 
-words one thousand six hundred and 
-ninety rupees‘ and three „annas is found 
‘due to you. So show the same (in your ac- 
count books) as being due by us. Errors - 
and omissions excepted.” 


I cannot interpret this as anything but a 
-clear- acknowledgment of liability and it 
follows that a suit on the basis of the latest 
account is competent. -The question of in- 
-terest has been raised, butI am bound by 
‘the finding of both the lower: Courts - that 
in commercial practice the rule of dam- 
dupat does not apply when relations be- 


‘tween the parties are such-as those that ex- 


isted between the plaintiff and the defend- 


-antin this case. 


: dismiss mig appeal with costs. 


-A> | Appeal dividend: 


A 63Ind, Cas. $23; 46 B. 24; 23 Bom: L. R. 606; A. 
I. R. 1922 Bom. 1 
(5) 78 Ind. Cas. PA A, l R. 1925 Nag. 9. 


, tute a fresh cause of action. In view ofthe ` 


: decision by the Privy Council in Maniram 
v. Seth Rupchand (3) this view is no longer 


“open, to the Courts in TR that „decision a 


mise to pay because that is the, natural in- ae 


ference if. nothing is said to the contrary, 


1)2 0, P, L. R. 40. 

` (2) 11 0, P, L. R. 65. 

(3) 2 N. L. R. 130; Sie 4 O.L, J..94; 8 Bom. 
L.R. 501; 100. W. N.8 74; 1M. L.T. 199; 3 A, L. 
. g. 525; 16M. L. J. 300; 331A. 165 (P. 0.), 
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PATNA HIGH COURT. 
Szconp O1vit Arrear No. 209 oF 1928, 
May 29, 1929. 
Present: —Mr. Justice Fazl-Ali and 
Mr. Justice Ohatterji. 
"KUMAN DAS AND anotazr—Puaintirrs— 
APPELLANTS 
versus 
RADHIKA SINGH AND ANOTHER— 
DEFENDANTS— RESPONDENTS, 

Evidence Act(I of 1872), s. 92, Proviso 4, s. 115— 
Conduct of parties, whether admissible to prove waiver 
of right to recover rent under registered deed—Mere 
acceptance of lower rate, effect of—Waiver not to be 
inferred unless evidence is unequivocal—W aiver, if a 
mixed question of law and fact—Landlord and tenant 
—Provisoin lease deed to pay enhanced rent after 
expiry of lease if tenant continues, whether penal— 
: ae to reasonable rent—Contract Act (IX of 1878), 
8. 74. 

The expression ‘oral agreement’ as used in proviso 
4 to s. 92, Evidence Act, is wide enough to include 
all unwritten agreements, whether they are oral or are 
implied from acts and conduct of partiés.[p. 626, col. 1] 

Mayandi Chetti v. Oliver (1), and Radha Raman 
Chowdhry v. Bhwani Prosad Bhowmick (2) relied on. 

Mere acceptance of-a reduced rent by the landlord for 
a number of years does not deprive him of his right 
= claim rent at the stipulated rate. [p. 627, col, 


Though where the conduct of the landlord is less 
equivocal, as for example, when he sues the tenant on 
the basis of the reduced rent as if that was the rent 
payable forthe land, it may be presumed that the 
landlord has waived his right to recover a higher rent, 
the principle of waiver must be strictly construed and 
should not be extended to cases where the circum- 
TET are not clear and conclusive. [p. 627, cols. 

& 2, : 

‘The question of waiver being a mixed question of 
law and fact, asecond appeal will always lie toim- 
ae e conclusions from findings of fact. [p. 627, 
col, 2. 

An agreement by a tenant that if he- holds over 
upon theexpiry ofthe term of the lease he would 


pay rent at a higher rate than-he did. during the term- 


is valid and enforceable. [p. 628, col. 1.] 

Gunput Singh v..Josodhur Singh (10) and Gobind 
Mandar v. Banarsi Prosad (11) and other cases fol- 
lowed. 

Even if such a provision be considered to be penal 
within the terms of s. 74 of the Contract Act, the land- 
lord will be entitled to a reasonable rent not exceed- 
ing the rent mentioned in the kabuliyat as payable 
in the event the’breach of the contract. [ibid.] 


The question’ as to whether a certain provision is 

penal or not is amixed question of law and fact and, 
asarule, it will not-be permitted to be raised in 
second appeal ifitis clear that it was abandoned in 
2 subordinate Court which was competent to in- 
vostipate questions of fact as wellas of law. [p. 628, 
col. 2. 
But evidence of conduct is admissible to show that 
as between the landlord and the tenant, a term in 
the kabuliyat, forthe payment of a particular rate 
of rent on theexpirationof the term-of the lease if 
the tenant would hold on, was never intended to be 
acted upon or eriforced. [p. 629, col. +] 

Evidence of conduct is also admissible to prove an 
estoppelor waiver. [ibid.] 


Appeal against a decision of the Subordi+ 
40 
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nate Judge, Purnea, dated the 14th Novem- 
ber, 1927, modifying that of the Munsit of 
Katihar, dated the 10th January, 1427. 

Messrs. Hasan Imam and Sambhu Saran, 
forthe Appellants, . 

Messrs. H.L Nandkeolyar, D. L, Nand- 
keolyar and J. Ghosh, for the Respondente. 

JUDGMENT. 

Fazl Ali, J.—This is an appeal on behalf 
of the plaintiffs in a suit for the recovery 
of rent for the years 1330 to 1332 Fasli and 
for the 12 annas kist of the year 1333 Fasli. 
The lands in respect of which the rent is 
claimed are 36 bighas 1 katha in area and 
are situated in. Mauza Govindpur in the 
District of Purnea. The plaintiffs are the 
patnidars of Mauza Govindpur, the plaintiff 
No. 1 having 12 annas and the plaintiff 
No. 2 having 4 annas patni right in the 
mauza, On the llth August 1899 one 
Kuldip Singh father of the defendants 
obtained a settlement of 33 bighas and 
7 kathas of land (which has now been found 
to be 36 bighas 1 katha) from the 12 annas 
patnidars and executed a registered kabuli- 
yat in his favour., It was stated in the 
kabuliyat thatthe lands had been settled 
with Kuldip Singh for a term of five years, 
that is to say, from 1307 to 1311 Fasli and 
the annual jama payable to the 12 annas 
patnidar was fixed at Rs. 23-4-0. There 
was a further stipulation in the kabuliyat 
that after the expiry ofthe term of the 
lease Kuldip Singh would give up posses- 
sion of the said land and in the event of his 
retaining possession he would pay rent 
at the rate of Rs. 7 per bigha. The plain- 
tiffs’ case is that Kuldip Singh took oral 
settlement of the land in suit from the 
4 annas co-sharer also on the same terms 
as those mentioned in the kabuliyat; and 
the plaintiff brought this suit to recover 
rent atthe rate of Rs.7 per bigha, as the 
lessee continued in possession of the land 
after the expiry of the terms of ‘the - 
lease. 

The suit was resisted by the defendants 
on a number of grounds, their main pleas 
being (1) that the contract to pay rent at 
‘the rate of Rs. 7 per bigha in the event 
of the lessee not giving up possession was 
by way of penalty and (2) that thé said 
contract had been waived by the plaintiffs 
and, therefore, could not be enforced by 
them. ` 

The Oourt of first instance held that the 
clause in the lease which provided for the 
payment of an enhanced.rent in the event 
‘of the lessee not giving up psssession at the’ 
end of 1311 Fasi.-was not by way of pénal.’ 
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ty and this finding wa not challenged by 
the defendants in the lower Appellate Court. 
The two Courts below, however, concurrent- 
ly found that the contract for the payment 
of the enhanced rental had been waived 


for the original rent agreed upon. 


and they accordingly gave a decree only. 


Now, the main question which arises” 


"in this appeal is as to whether the appel- 
ants can successfully assail the finding 
of the Courts below that the contract for 
the payment of the enhanced rent must be 
presumed to have been waived by them. 
The contention of the appellants is that 
evidence of conduct is wholly inadmissible 
to prove waiver of a contract which has 
been registered according to law and 
reliance is placed upon proviso 4ofs, 92 
of the Evidence Act which runs as 
follows: — : ; < 
` “The existence of any distinct subsequent 
oral agreement to-rescind or modify any 
such contract, grant or disposition of pro- 
perty, may be proved, except in cases in 
which such contract, grant:,or disposition 
of property is by law required to be in 
writing, or has been registered according 
to the law in force for the time being as 
to the registration of documents,” 

It is contended by Mr. Hasan Imam who 
appears for the appellant that the expres- 
sion “oralagreement” ás used in this proviso 


is wide enough to include all unwritten. 


agreements whether they are oralior they 
are implied from acts and conduct of the 
parties, 
is fully supported by the decision in the 
case of Mayandi Chetti v. Oliver (1) which 
was followed in Radha Raman Chowdry v. 


‘Bhowant Prosad Bhommick (2). It must,. 


however, -be remembered that: proviso 4 
refers to the existence of a distinct subse- 
quent agreement to rescind or modify a 
contract registéred according to law and it isa 
point to be considered whether this proviso 
can override the provision of s. 115 of the 
Evidence Act which deals .with estoppels 
whether they be by words or by conduct 
or otherwise. The law of waiver is. really 
a branch of the law of estoppel and as 
Melville, J., pointed outin Paksu Lakshman 
y, Govinda Kanji (3). ` ; 
. - “It is a mistake to reject evidence of the 
conduct of parties to a written contract on 
_the ground that it is only an indication: of 
“an unexpressed unwritten contract between 


them. The conduct is no doubt. evidence - 


1) 22 M.: 261;:8 M:L.J.196. i 
2)60. W.-N.-60.. 7 ; 
(8) 4B, 594, 


KUMAN: DAB-¢, -RADBIKA- SINGH, 


There is no doubt that this view > 
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of the agreement:out of;which it arises but 
it may be very much more. In many cases 
it may amount to estoppel. In sucha case 
it is clear that evidence of, conduct would 
be strictly admissible: under s. 115 of the 
Evidence Act and even. when: conduct falls 
short of legal estoppel there is nothing in 
the Evidence Act which prevents it from 
being proved or when' proved from being 
taken into consideration” . . 
- It is, however, unnecessary in the present 
case to go further into this aspect of the 
question because in our opinion the finding 
of the lower Appellate Court that the 
contract for the payment of the enhanced 
rent must be presumed to have been waived 
in thé present case cannot be supported on 
other grounds. It will appear that in 
para.-13 of the written statement -the 
defendant - set up a definite” case to -the 
following effect: +- ae 
“After the expiry of the term of the 
kabuliyat the plaintffs having waived therr- 
claim for enhancement in the presence of, 
witnesses allowed these defendants ancestor 
to hold over in accordance. with the terms 
of the settlement ie, on. payment. of 
Rs. 25-4-0 as jama for the 12 annas share’ 
and Rs. 8-7-0 for the 4 annas share” etc. 
. Thus the cass of the defendant in the 
written statement was that the contract had 
. been expressly waived in the presence of 
witnesses. This the defendant evidently . 
failed to prove,.and the lower Appellate 
Oourt consequently based its decision as to 
waiver mainly upon the acts and conduct of 
the parties. It was found by the lower Ap- 
pellate Court that’ the defendants paid. 
rent at the original rate from 1312 to. 1314- 
and also for subsequent years,- Now, the 
finding of the lower Appellate Oourt. that - 
the: defendants paid rent for the years 
1312 to 1314 at the original rate cannot be 
assailed because.-it is based upon some evi- 
dence namely the rent receipts granted for 


the period. The finding, however, so far... 


as it relates to the subsequent years can- . 
not-be supported: because it has been arriv- _ 
ed.at in spite of the case put forward by 
the defendant in their written statement in 
para. 13.. The defendants have stated 
clearly in this paragraph. that-the plaintiffs 
realised rent at the original rate till 


the-7th Baisakh 1314 Fasli. It is: true - 


that in. para. . 15- the defendants say.. 
that. the “plaintifis’ amlas have realised 
the rent according to thekhatian , entry 


for... the, years in suit but. they. ‘haye not `. 


granted any receipts. fe EGER? ay, 2 sah as 
_» This., statement, -however --' merely- . - 


Ers 
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amounts to a plea of payment which has circumstances are not. clea? and con- 
been rejected by both the Courts below. clusive. j 

e do not think, therefore, that it was Now, the question of waiver being a 
permissible for the lower Appellate Court mixed question of law and fact, a second 
-to go behind thé pleading of the de- appeal will always lie -to impeach legal. 
- fendants and make out a case which is conclusions from findings of. fact. In. 
materially inconsistent with the written this particular case we are of opinion 
statement. f that the finding of the lower Appellate 

The question then is whether the mere Court that the contract- as to the pay- 
fact that the Patwari of the plaintiffs ment of: rent at the rate of Rs. 7° per 
accepted rent at the original rate from bigha had been waived is based upon 
the defendants for the years 1312to 1314 wholly inconclusive circumstances, and 
Fasli (that is to say, for the three years must be set aside and as the decree of 
immediately after the expiry of the term the lower Appellate Oourt is based on 
of the lease) is sufficient to raise the this finding it must also be set aside. 
presumption that the contract for enhanc- The question, however, arises as to 
ed rent had been waived by the plaintiffs. the terms of the decree to be passed by 
It may be observed that there is nothing. this Court, It was represented to us, 
` in the judgment: of the lower Appellate’ and we felt -that there was some - force 
Court to show that the rents. were ac- in: the representation, that the defendants 
cepted by the Patwari tothe knowledge might find it somewhat hard to pay rent 
of the plaintiffs. It has also been found at-.the rate of Rs. 7 per bigha. The 
that the rent receipts themselves do not learned Advocate for the appellants, 
show what was the total jama payable for however,- has taken a remarkably fair 
the land in suit, the column for that entry attitude in this case and states on be- 
having been left blank. Assuming, héw- half of the plaintiffs that the latter will | 
ever, that the finding of the lower Appel- accept rent at the rate of Rs. 5 instead 
late Court as to the acceptance of of Rs. 7 from the defendants and allow 
rent by the plaintiffs from 1312 to 1314-~them to’ cultivate the land on these 
and even in subsequent years cannot be terms. He is also willing to take a 
assailed; there is ample authority forthe decree at the rate of Rs. 5 per bigha for 
proposition that mere acceptance of a re-. the years in suit and to abandon the 
duced rent by the landlord for a number rest of the claim made in this suit. - In 
of years doee not deprive him of his right these circumstances the order that we 
to claim rent at the stipulated rate. See propose to pass is that we will set aside 
Baijnaih Prosad Sahu v. Raghunath Rai (4), the judgment and the decree -of the 
Kalis Chandra Saha v. Darbaria Sheik (5), Courts below and pass- a: modified decree 
Manindra Chandra Nandi v. Durga in favour of the plaintiffs at the rate-of Rs. 5 
Sundari Dasya (6), Durga Prasad Singh v. per bigha for the years in suit. 
Rajendra Narayan Bagchi (7), Mayandi It may be mentioned that the learned 
Chetti. v, Oliver (1) and Radha Raman Counsel for the respondents attempted . 
Chowdry v. Bhowani Prosad Bhowmik (2). to argue before ye that me a Pa lon 

It is true that where the conduct of for the payment of rent at the rate o 
the landlord is less equivocal, as for Rs. 7 made in the kabuliyat was penal 
example, when he sues the tenant on the 824 could not be enforced. It is true 
basis of the reduced rent as if that was that a somewhat similar provision in a 
the rent payable for the land, it may be Kabuliyat executed by a tenant in favour 
presuined that the-landlord has waived Of his landlord was held to be penal in 
` his right to recover a higher rent [see the case-.of  Tejendro Narain i M 
Holdhar Jha v. Shah Mahammad Ashraf Bakai Singh (9) but Rampini, J. who 
Alam (8). But the principle of waiver WAS one of the members of t % ench 
must be strictly construed and should before which that case- came up for deci- 


; a Sion gave a dissenting judgment in the 
ree eats meee Wiere me case and in a later case the facts of 


‘ 


which were very similar to the facts of - 


S 33 Ind. Gan Si: 20 6 Ww. Nar the present case, Gunput Singh v. Jaso- 

(6) 32 Ind. Oas. 185; 20 ©. W. N. 680. dhur Singh (10), it was definitely held 

(7) 21 Ind. Cas. 750; 41 0. 493: 18 0. W. N66; |... .. - ~- ee E 
(1914) M. W, N.1;15 M. L.T. 68; 190. D. J.95: 40E TT ; 


A, 228; 26 M. L. J. 25; 16 Bom. L. R. . Q. (9) 220,658, 0 - 4 
(8) 25 Ind. Oem 880, 220, oaoa EO) Uo) 20 ind, Oas, 516; 17.0, Lads 590, = 


| 638 
that a stipulation for the payment of 
higher rent “was not a penalty incurred 
by reason of the non-execution of the 
fresh kabuliyat.” This last case was follow- 
ed in Gobind Mandra v. Banarai Prasad (11) 
where it was held that an agreement by 
the defendant that if he held over -upon 
the expiry of the term of the lease he 
would pay rent at a higher rate that he 
did during the term was. valid and en- 
forceable. This is also the view that has 
been consistently held in a series of de- 
cisions of this Court: see (1) 8. A, 
No. 1135 0f 1917, decided by Jwala Prasad 
J., (2) 8. A. No. 992 of 1917, decided by the 
same Judge, -(3) 8. A, Nos. 397 and 398 of 
1917, decided by Adami, J., (4) S. A. No. 737 
of. 1919, decided by Adami and Bucknill, 
JJ.. Kuman Das v. Kachali Mandal 
(12) decided by Wort, J., and Kuman 
Das v. Tilkadhari Singh (13) decided by 
Sir Dawson Miller, O.J., and Mullick, J. 
It was clearly pointed out in these cases 
that the clause for the payment of the 
enkanced rent. is not penal, because ap- 
parently it was -not introduced into the 
lease to compel the performance of an act 
stipulated in the contract but was merely 
an option given to the 
may accept or reject as he chooses; and as 
was pointed out by Jwala Prasaa, J., a 
stipulation to pay a higher rent for what 
is in effect giving to the defendant the 
valuable right of occupancy in the land is 
neither penal nor an unreasonable one. 
Besides, as was pointed out by Frere and 
Holloway, JJ.,in Adanky Ramachandra 
Row v. Indukurt Appalaraju Garu (14). 
“the tendency of the Courts of Equity as 
well as the Couris of Law :at the present 
day is to interfere as little as possible 
with the express intention of the contracting 
parties” the same learned Judge further 
` observing | F : 
_ “We have sufficiently indicated our opin- 
jon as to the policy of relieving parties 
from the: effects of their own stipulation. 
That policy has been condemned by nearly 
every eminent Judge which has had occa- 
| sion to consider the subject, and arose.ata 
period in which the views of the Legis- 
lature were very different to what they 
now are”, — 
Ihave dealt with this question at some 


: aD 


oe 21 Ind. Oas. 351; 180. L. J. 74.2 


‘ oe Ind. Cas. 20; 9 P. L. T. 161; A. I. R. 1928 
at. 02. 

(13) 107 Ind. Oas, 538; 9 P. L. T, 184; I, L. 'T. 40 Pat. 
(14) 2 M. H. Q. R..451. East 
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length here because the learned Oounsel 
for the respondents laid considerable stress 
upon it, although, in our opinion, it would 
have been sufficient to say that the point 
having been abandoned by the respondents 
in the Courts below as is sufficiently clear 
from the judgment of the lower Appellate 
Court could not be agitated again in this 
Court. The question as to whether a 
certain provision is penal or not is & 
mixed question of law and fact and asa 
rule it will not be permitted to be raised 
in second appeal if it is clear that it was 
abandoned in a subordinate Oourt which 
was competent to investigate questions of 
fact as well as of law. In any case the 
conclusion which we have arrived at is that 
even if the provision for the payment of 
Rs. 7 per bigha could by any chance be 
construed to be a penal provision within 
the terms of s.74 of the Coutract Act, the 
plaintiff is according to that section itself 
entitled to a reasonable compensation not 
exceeding the amount named in the kabult- 
yatas theamount payable in the event of 
tke breach of the contract; and, in our 
opinion, Rs. 5 per bigha which the plaintiffs 
are now willing to take as rent for the land 
cannot in any circumstances be considered 
to be either too high or unreasonable even 
if we treat it as a compensation to be 
awarded under s. 74 0f the Contract Act. 

- The learned Counsel for the respondents 
also contended that what the Courts below 
had virtually found was that there was a 
fresh‘contract between the parties after the 
expiry of the lease whereby the defendants’ 
ancestors were allowed to hold over on 
payment of the original rent. Now, in 
the first place, as far as I can see, there is 
no definite finding to this effect in the 
judgment of the lower Appellate Court 
which is the final Court of fact; and in the 
second place, para. 10 of the written.state- 
ment is almost fatal to’ this argument, 
because it is distinctly stated there that 
“no fresh settlement was made after the 
expiry of the term of the kabuliyat,” 

16 is true that in para. 13, the defendants 
set ap a wholly different case and say 
that the plaintifis waived their claim for 
an enhanced rent in the present of witnesses 
and allowed; the defendants’ ancestor to 
hold over on payment of the old jama; 
but here the defendants’ case comes direct- 
ly within the mischief of proviso 4 of 
s. 92 of the Evidence Act and in any event 
neither-of the Oourts below seems-to have 
accepted the case of a subsequent oral 
agreement between the ‘parties which waa 
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attempted to be set up in this paragraph of 
the written statement. >. 

The result is that the contentions of 
the respondents, fail and the appeal is 
decreed in the terms mentioned above. 
The appellants will be entitled ‘to pro- 
portionate cesses and damages and also 


costs:'in proportion to their success from the 


respondents in all the Courts. 

Chatterji, J.—I agree. The case of 
the sdefendant as made out in para. 13 
of the written statement seems to be that 

‘there was a fresh agreement, after the 
_ expiry of the term of the kabuliyat, 
the defendants would hold over on pay- 
ment of the initial jama of Rs. 33 and 
odd. The original lease having been by a 
registered document reduced into writing, 
no subsequent oral agreement to vary the 
terms thereof is admissible in evidence 
under s. 9% of the Evidence Act. The 
kabuliyat provides that if the tenant holds 
on after the expiration of his lease he will 
have to pay rent at Rs. 7 a bigha as 
mentioned therein. The oral evidence to 
vary this part of the contract is undoubt- 


edly excluded by the Evidence Act. But. 


the question is whether any evidence of 
conduct is admissible in the present case. 
The casson the pointas stated in para. 
13 of the written statement, is that the 


plaintiff realized rent at the initial amount: 
of Rs.33 and odd from the expiration of: 


the term of the lease stillthe 7th Bysakh, 
1314 F.S. that isfrom 1312—1314. The 
acts and conduct of the parties so far as 
they are proof of a contemporaneous oral 
agreement varying the terms of the regis- 
tered contract or proof of a subsequent parol 
agreement cannot be legally admis- 
sible in evidence. When evidence of an oral 


agreement is excluded it necessarily follows. 


that proof to beimplied from the actings 


and conduct of the parties must be siilar-- 


ly excluded: see Radha Raman Chowdry v. 
Bhowant Prosad Bhowmick (2) and Mayandi 
Chetti v. Oliver (1). But 
conduct is admissible to show that as-bet- 
ween the landlord and the tenant, the term 
in the kabultyat, for the payment ofa par- 


ticular rate of rent onthe expiration of the - 


_ termof the lease ifthe tenant would hold on, 
was never intended to be acted upon or en- 


forced. See Beni Madhub Gorani v. Lalmoti . 


Dassi (15) and Manindra Chandra Nandi v. 
Durga Sundari Dasya (6). Evidence of 
conduct is also admissible to prove an es- 
toppel or waiver, Paksu Lakshman v, Go- 


(15) 6 O. W. N. 242,- 
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it appears thatthe plaintiff's gomashia ac~ 
cepted rent at the lower rate:for two or 


“three years and:granted: receipts for the same. 


but without specifying the amount of jama 


-in the appropriate column in the printed. rent 


receipts. All that-the receipts would show 

is that the plaintiff's gomashta realised rent 

which works at the'lower‘rate. This cannot 

by any stretch be taken as amounting to -a 

legal estoppel or waiver of the plaintifi’s 

rights. The fact that the. amount.of rental 

was not mentioned in the printed receipts 
and no rent has since been realised contra 
indicate the theory that this- partizular 
term in the kabuliyat was not intended to-be 
acted upon. Then, the landlord is not de- 
prived of his right toclaim rent at the rate. 
stipulated in the kabuliyat. by a-mere- ac- 
ceptanuce of rent at the reduced rate, Batj- 
nath Prosad Sahu v. Raghunath Rat (4) andi 
Kalis Chandra Saha v. Darbaria’ Sheik (5): 
I do not think I can profitably add anything. 
else to the elaborate-judgment of my: learn- 

ed: brother. - E S 

A. < Decree varied. 


' PATNA HIGE COURT. 
First Orvin APPEAL No. 167 oF 1928. 
April 24, 1929. . 
Present:—Justice Sir Jwala Prasad, Kt. and 
Mr. Justice: Wort. f 
JADABA JHA AND ANOTAER— DEFENDANTS 
—APPELLANTS 
versus | 
SATDEO JHA AND oTHERS—PLAINTIFFS— 
RESPONDENTS, 


Charitable and Religious Trusts Act (XIV of 1920),, 
s. 5—Public and private trusts, difference between— 


‘Trust for puja of family deity, sadabart and for educa- 


tion-and marriage of children, whether public trust— 
Act XIV of 1920, applicability of. 

A Hindu widow created a trust of certain properties 
to which she was absolutely entitled in the follow- 
ed:words: “Since it is obligatory on me, the declarant 
to make some arrangement. for the support and 
maintenance of my relatives who have been always 
living with methe declarant, and it is also incumbent 
onme to make some arrangement for the puja, 
ragbhog somaiya,uisab and other expenses and for 
the repairs of the mandir (temple) and’ of the houses 
dedicated to Sri Murli Manohar Thakurji installed by 
the husband of me, the declarant, at Subhankarpur, . 
and it is also necessary for me to make some ar- 
rangement for the upkeep of the sadabarat coming 
down from the time of ancestors at the deorhikhanag 
of the dwelling house, as also for other religious and 
charitsble expenses,anditis also necessary to con- 


` firm by deeds, the grants which I, the declarant, had | 
- made verbally to Pandas’ and Brahmans, of which: 
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:they have been, from the very beginning, in-posses- 
sion and itis also necessary for me to make arrange- 
‘ments formy maintenance and religious expenses 
and alsofor (expenses) of my sradh ceremony, 
after my death, I, of my own free-will and accord, in 
sound of state of body and mind without coercion and 
pressure by anybody execute this deed in the fol- 
‘lowing terms" After making provision for Pandas 
and Brahmins and for her own relation, she provided 
` in el. 3 for her the puja, ete., of the deity Sri Murli 
Manohar Thakurji and for daily sadabarat -at the 
deorhi and at the Maithil Brahman Sabha held annual- 
ly at Subhankarpur, the-place of her residence, and 
for the marriages of Brahman children through the 
said sabha and also for the education of children ac- 
cording to the directions of the Maithil Conference. 
After her death some of herrelations filed a peti- 
tion before the District Judge under the Charitable 
and Religious Trusts Act (XIV of 1920) asking the 
Court to call for accounts from the. trustees. The 
latter contended that the trust was not a public trust 
but'a private oneand, therefore, did not fall under 
the said Act: 2 

Held, that the objectsmentioned in cl. 3 related 
entirely toendowments of a public, religious and 
charitable character, and the trust was, therefore, a 
public trust coming well within the purview of the 
Charitable and Religious Trusts Act, 1920. [p. 634, 
col. 1 

ka Kishore v. Lakshmandas (6), Thackersey Dew- 
"raj v. Hurbhum Nursey (7) and Puran Atal v. Darshan 
Das (8), and other case relied on, 


First appeal against a decision of the 
Subordinate Judge, Muzaffarpur, ‘dated 
the 8th May, 1928. : 

Mestre. K. B. Dutt and A. C. Ray, for the 
Appellants, : 

Messrs. P. C. Manuk, A. K. Mitra, L, K, 
Jha, Pitambar Jha and P. V. Charry, for 
the Respondents. ; 


JUDGMENT. | 
Jwala Prasad, J.—The plaintiffs and 
the defendants are the distant relations of 
Musammat Shashimani Ohaudhurain, widow 
of Babu Bachcha Ohaudhuri, who died in the 
year 1865, leaving two widows, Shashimani 
Chaudhurain and Subastu Ohaudhurain. 
On. 5th’. June, 1864, he executed a deed. 
of gift transferring all his properties both. 
moveable and immoveable to his two wives - 
making them absolute owners thereof. In 
his lifetime he had built a temple in Mauza . 
Subhankerpur and installed therein the 
deity known as Sri Thakur Murli Manohar- 
ji: In the. deed of gift referred to above 
he directed his widows to perform worship 
and puja of the said deity and to carry on 
ancestral sadabarat at the deorhi of the 
dwelling house of the family and also to 
meet other expenses of charity, etc. One 
of the widows Subastu Ohaudhurain died 
in Chait 1285 Fasli (corresponding to 1877) 
leaving a Will whereby she bequeathed her ; 
share and interest in the properties of. her 
husband absolutely to. the other widow 


t 
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‘Musammat Shashimani Ohaudhurain. Thue 


Musammat Shashimani Chaudhurain became 
thesole and absolute owner of the wholeof her 
husband'sestate. On 7th November, 1910 she 
executed adeed of trust or samarpannama 
(Ex. 1). In this deed ghe provided 
for the appointment of shebait and trustee 
of the debuiter properties constituting her- 
self to be the trustee and shebi during 

her lifetime, and after her death she 
declared Babu Satdeo Jha to be the 
trustee and shebait and after his death. 
the eldest of his male issues who may 


“be alive at the time; and in case the’ 


said Babu failed to have any male issue 
or for some reason or cther he could 
not be trustee or shebait, then Babu 
Sahdeo Jha and his male issue were 
nominated to be the shebait and trustee 
and if he also could not be appointed 
shebait and trustee or failed to have any 
male issue. then the Government was 
declared competent to appoint a Maithbil 
Brahman capable and trustworthy and-edu- 


‘cated to be the shebait and trusice. Oa 


the 23rd of February, 1922, for the reasons 
set forth therein she executed another deed 
modifying the scheme for the appoint- 
ment of shebait, and appointed Gulab J ha, ° 
Raghunath Misra, Deokinandan Ojha, Babu 
Ramlagan Kuar and Babu Gokhul Prasad 
Singh as trustees and shebaits after her,” 
with Gulab Jha as manager and mukhtear- 
am. Again on the 14th November. 1923, 
another deed was executed jointly by 
Musammat Shashimani Ohaudhurain and 
Batdeo Jha, Gulab Jha, Raghunath Misra, . 
Deokinandan Ojha, Babu Ramlagan Kuar 
and Babu Gokhul Prasad Singh ; that is, 
this document was executed by the lady 
and the shebaits, named ‘in the-two pre- 
vious documents. By this document 
Satdeo Jha, Gulab Jha and Raghu- 
nath Misra, were appointed shebaits, 
-In February, 1924, the lady died ‘and 
the aforesaid three” peraons Satdeo Jha, 
Gulab Jhaand Raghunath Misra became 
shebaits, On the 25th J anuary, 1926, Satdeo 
Jha and Kesho Jha filed a petition be- 
fore the District Judge of Darbhanga under 
the Oharitable and Religious Trusts Act 
(XIV of 1920), alleging that the dedicated: 
properties of which the plaintiffs are the 


. Shebaits are “public, charitable and reli- 
. gious endowments” and asking the Court 


to call for an account from the plaintiffs - 
as to their dealings with the properties 
in. question. Notice was served upon the 
plaintiffs by the District Judge. Under 
& 5 of the Act they took time to ‘file g 
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suit for-a. declaration that: the properties 
in dispute are not debutter properties 
dedicated for public purposes of -charit- 
able and religious nature, but that- they 
were private trusts outside the scope of. 
the Act. Hence the present suit was 
instituted in the Uourt of the Subordi- 
nate-Judge.cf Muzafferpur on the 14th 
‘September, 1926, for a declaration as afore- 
said that the properties in dispute are 
private trust properties and are not the 
public religious and charitable trust prop- 
erties. it was. also alleged in the plaint 
that the defendants are not relations of 
the deceased and are not competent to take 
action under Act XIV of.1920. 

The defendants resisted the plaintiffs’ 
claim on various grounds, and raised several 
issues. , They have all been decided against 
them and do not arise in ‘this appeal. 
The only issue that arises in the appeal 
is issue No. 5: “Whether the samarpan 


properties are private turst as alleged by- 


the plaintiffe?’” ‘The learned Subordinate 
Judge answered this issue in affirmative 
and gave the declaration’ asked for in 
favour of the plaintifis. The defendants 
-aggrieved by the decision of- the Sub- 


ordinate Judge have come up to this 


Court in appeal. 
It is conceded that the question as to 


whether the properties in-dispute were. 


the private trust properties or were dedi- 


-cated for public, religious and charitable: 


purposes depends principally upon the con- 
struction of the deed of trust, dated the 
7th November, 1910 (Ex. I) as modi- 
fied by the subsequent deeds of 1922 and 
1923 which by consent of parties have been 
admitted in evidence in this Court and 
marked Exs,-A-and A-I- respectively 
printed in a supplementary paper-book 
under the Court's order, dated 9th January, 
1929. It itis not disputed that Musammat 
Shashimani Chaudhurain by reason of the 
deeds of gifts executed by her husband 
in 1864 and by her co-widow Subastu 
Ohaudhurain in.. 1877, became the sole 
and absolute proprietress of all the pro- 
perties of- her husband as wellas of those 


which she acquired during her lifetime 
Her’ 


including- the properties in dispute. 
title to the properties was disputed in a 
litigation launched by the agnates of her 
husband against her; but it was -ulti- 


mately set at rest by the: decision of their: 
The’ 


Lordships of the Judicial Committee. 
question of her right to deal with the 
properties in any way she pleased no 
longer arises in the present: Hugation 


SADABA JHA 9, GaDnO JEA. 


. 631 


The plaintiffs are distantly related to 
her, Sahdeo Jha being the descendant of 
her sister. The defendants Jadav Jha and 
Keshav Jha are also distantly related to 
her husband. Therefore she had no near 
relation of her or of her husband and as 
her age advanced she became anxious to 


` settle her properties in the best way 


conducive to her interest and of those 
whom she loved and liked. After recit- 
ing her own title to the properties, she 
sets out her intentions in executing the 
deed of trust and the purposes of- the 
trust. She says: 

“Now as I, the declarant, have became 
old and aged, I intend to devote the 
yemuinder of my life to religious works 
and in pilgrimages, and since it is obli-~ 
gatory on me the declarant to make some 
‘arrangement for the support and main- 
tenance of my relatives who have been 
always living with me the declarant, and 
it is also incumbent on me to make some 
arrangement for the puja ragbhog 
samaiya, utsav, and other expenses and 
for the repairs of the mandair. (temple) 
and ofthe houses dedicated to -Sri Murli 
Manohar Thakurji installed by the hus- 
band of me, the declarant, at Subhankar- 
pur, and it is also necessary for me to 
make some arrangement for the upkeep 
of the sadabarat coming down from the 
time of ancestors at deorhikhana of the 
dwelling house, as also for other réligious 
‘and charitable expenses, and itis also neces- 
sary to confirm by deeds, the grants which 
1, the declarant, had made verbally to 
Pandas and Brahmans, of which they have 
been, from the very beginning, in possession. 
and it is also necessary for me to make 
arrangements for my maintenance and re- 
ligious expenses and also for (expenses) of 
my sradh ceremony, after my death, I, of 
my own free-will and accord, in sound state 
of body and mind without coercion and 
pressure by any body execute this deed in 
the following terms.” 

She gives effect to her intentions by mak- . 
ing provision for the objects enumerated 
above. 

Incl. 1 she makes provision by gifts and 
transfers of the properties detailed in Sch, 
IV to Pandas and Brahmans, etc. 
` In cl. 2, sub-cls. (a) and (b). she 
makes provision for her relations Sahdeo 
Jha, Satdeo Jha and Raghunath Misra the 
plaintiffs and Jadav Jha and Keshav Jha 
the defendants. 
` In cl: 3. she provides -for her own 


‘maintenance aud for the puja, etc., of the 
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deity Sri Murli Manohar Thakurji and for 
daily sadäbaratat the-deorhi and at the 


Maithil Brahman Sabha held ` annually at 


Subbankarpur, the place of her residence, 
and.for the marrieges of Brahman children 
through the said sabha and also for the edu- 
cation of children according to the direc- 
tions of the Maithil Conference, 
For the carrying out of these schemes of 
worship, ragbhog of the deity, the religious 
and charitable purposes she dedicates her 
properties and makes arrangement for the 
appointment of trustee or shebait for the 
management of the properties and for carry- 
ing out the scheme propounded by her, The 
lady:circumstanced as she was, bein g desti- 
tute of any near heir who could succeed to 
the large properties she possessed, was na- 
turally inclined to make Provision for gifts 
to-her relations, for her own ' maintenance, 
for the purpose of'her own religious duties, 
for the celebration of her sradh and the 
annual sradh of her husband, of herself and 
her co-widow and for the perpetuation of her 
name and that of her husband by adopting 
ason to herself giving to him the properties 
left after the: gifts mentioned in cls. 1 
to.3, She wasnot unmindful of her’ duties 
towards the public. N aturally she provided 
< for public alms or' food called sadabarat to 
be distributed daily to the poor or to travel- 
lers (the meaning of sadabarat as given in 
Fallon’s Dictionary) both at the deorhi as 
well as at:'the Maithil Brahman Sabha for 
contribution towards thé marriages of Brah- 
man children, which isalso a laudable act 
of public charity amongst the Hindus, ag 
well as the cost of education of children 
through the . Secretary of the Maithil Oon- 
ference. These are undoubtedly charitable 


objects. They are gifts-to-a section of the ` 


general public; namely, the poor and the 
children, and are not-ear-maked for a parti- 
cular person: or the children of a particular 
person s0 as to make them private charities. 
They are dedications to the poor aga class 
entitled to- participate in the gift. at the 
deorhi or at the sabha. Similarly those whom 
. the Secretary’ of the Maithil Conference 

would consider eligible would be entitled to 
participate in the: gift set apart for the pur- 
pose of education of boys. 


gious and charitable purposes” (mazhabi dan 
aur pun) and has. distinguished them from 
her own religious expenses and mainten 


of:the document quoted above. Now, .the 
charity referred to in the document: undoub- 
tedly meant; public charity as the words 
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. purposes. of a charitable. 


| The lady hersel? . 
: has.called these in the document as “reli: 


: ance ` 
referred to in the latter part of'the Preamble ` 
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themselves import.. In: Jones.v. Williams (1) 
‘charity’ has been.defined to be a gift for a * 
general public use vide also Goodman v. 
Saltash Corporation (2) and Commissioners 
for Special Purposes of the Income Taz v. 
Pamsel (3). It includes relief of the aged, .. 
impotent and poor people: Nash v, Morley 
(4), and In re Gosling (5). A gift to free 
schools of learning and echolars of Universi: 
ties is included in the term, although it may 
impart. instruction in‘a certain religious 
belief. Based upon the decision in the 
English cases and in keeping with the con- ` 
notation of the term, the Charitable Endow- 
ments Act (VI of 1890) hasin s. 2 given’ 


the definition of “charitable purposes” as. 


including the relief of the poor, education, 
medical relief and the advancement of any. 
other. object of general public utility. 

Act XX. of 1863.deals. with the manage- 
ment of-Religious Endowments Aet XIV 
of 1920.deals with “trusts created’ for public 
or religious — 
nature.” : 

Under ‘this Act any person having an 
interest in such a- trust may. apply to the 
Oourt.of. the District Judge for an order 
for obtaining particulars as to the- nature 
and object of the trust, the value, condition, 
Management and application of the subject- 
matter of the trust and of the income be- 
longing thereto and for an account of the 
trust to be examined and: audited. The 
application-by the defendants in this case. 
was made under this Act, atid hence the 
question arises whether the trust. created 
in the present case is for public purposes 
of a religious and charitable nature, A. 
deed of trust similar to that in the present 
case was construed in the case of Jugal 
Kishore v. Lakshmandas (6); to be for public 
purposes, namely, religious and charitable. 
There also a Hindu had built a temple- in 
honour.of a deity to which were, attached 
a. dharamshala and a sadabarat: for feed: 
ing. the ` travellers and giving alms to the 
poor. During his iifetime the founder of 
the trust managed the trust himself, and. 
on.his death his son assumed the manage- 
ment;. vide also the case of Thackersey 
Dewraj: v. Hurbhum. Nursey (7), where - 


(1) (1767) Amb. 651; 27 E. R. 429, 

(2) (1883) 7 A. O. 633: 52 L. J. Q. B. 193; 48°L. T, 
239: 31 W. R. 293; 47 J. P 976. - 

a (1891) A. C. 531; 61 L. J. Q.B.265.. 

4) (1842) 5. Beav. 177; 11. L. J. Oh. 336; 6 Jur.-520; 
49` E. R. 545; 59 R. R. 456. © l 

5) (1900) 48.W. R. 300; 16 T.-L. R, 152. 

6) 23:8: 659; 1. Bom. Ui, R. 118, 

7)8-Bi 432.. 
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amongst other things provision was made 
for payment to poor devotees irrespective 
of their caste and also for caste purposes, 
etc. 
Das (8) where provision was made for 
maintaining fakirs of a particular sect 
and the propagation of the tenets of that 
sect, it was held that the trust was for 
public purposes ofa charitable and re- 
ligious nature. 

It is said that the endowment to the 
deity, namely, Sri Murli Manohar Tha- 
kurji, was a private trust, inasmuch as 
the ‘Thakurji was not dedlicated to the 
public but'was installed in a privatetemple 
appertaining to the dwelling house of the 
family. : The learned Subordinate Judge 
has countenanced this contention. His 
view is based upon the evidence of two 
witnesses on behalf of the plaintiffs. 
Witness No. 1 Deokinandan Jha gives 
the geographical situation of the temple. 
No: plan of the temple or of the family. 
dwelling house has been filed in this 
case, The parties, however, prepared a 
plan frorn the evidence of this witness 
and have given us copies of the same. 
Admittedly the temple was built and 
deity was installed by the husband of the 
lady. : The temple. is between the zenana 
house and the outer compound. It has a 
main gate fromthe east. It is-situated in 
such a way as to enable the pardanashin 
ladies to come into it so as to have darshan 
of. the- deity and the public to come from 
the eastern gate: without encroaching upon 
the privacy of the zanana. Thetwo court- 
yards, namely, the zanana court-yard and 
the court-yard east of the temple apperta- 
ining. to the temple seem to be well divid- 
ed, This was.tomy mind purposely done 
in.order to afford facility to the inmates of 
the house as well asto the- public to have 
darshan and worship in the temple. At 
the. gates of the temple there are two 
rooms and naturally Darbans remain there 
80. as to present the congregation and 
keep order. when the public come into the 
temple: Admittedly on ceremonial occasions 
people freely come there. The evidence. of 
thetwo witnesses does not impress me as 
proving that the deity iostalled was meant 
for private worship only. The Sri Murli 
Manohar Thakurji is not ths family deity. 
Thefamily deity might bea private deity, 
but the installation: of a. deity of. that. 
character meant necessarily to be open to 
the public. This is not uncommon in. this 


(9) 14 Ind, Oas, 698;.34 A. 468; 9A, L, J. 709,. 
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country. Whatever might have been the 
character of this dedication during the life- 
time of the husband of the lady it undoubt- 
edly was made publie religious endowment 
by the lady, for she dedicated her properties 
as debutter to the deity with directions to 
spend theincome not only for the ragbhog 
of the deity but also for general public pur- 
poses, and all these have been mentioned 
collectively in cl. 3 of the deed. The worship 
of the deity was open to the public. Then 
there is the sadabarat at the deorhi (a porch; 
landing place, entrance, ante-chamber) 
where the poor and the travellers come and 
receive the alms and food. This is public 
charity. Theendowment for sadabarat or 
alms has been provided for in the deed for 
distribution at the Maithil Brahman Sabha 
and also for the marriage and education of 
Brahman children through the Secretary of 
the Maithil Brahman Conference. These 
are undoubtedly of public character. 

The endowments incl.3 of the deed are 
for public, religious and charitable purposes. 
This is also clear from the fact that the 
lady has propounded a scheme for the 
administration of the endowments called 
the debutter endowment and framed rules, 
The trustee to be appointed is ta receive 
remuneration for discharging his duties. He 
is directed to spend the income of the 
endowed properties in the amount and 
under the heads detailed incl 3. He has of 
course, the discretion to apply the savings 
under one head for’ the purpose of another 
head, and the savings after meeting the 
expenses specified are directed to be devoted 
for the purpose of purchasing properties in 
the name ofthe Thakurji and such pro- 
perties are to be considered as a part of the 
debutter properties. She became the 
trustee during her lifetime and after her 
some of her relations mentioned in sub- cl, 
(a) of cl.3,and the shebait is directed to . 
perform the duties honestly and is liable to 
dismissal. if found to be dishonest or 
declared incapable of being a shebait anda 
trustee. They aré declared to be dealt with 
in their capacity as shebaits in accordance 
with the law; and undoubtedly. therefore, 
the lady contemplated that the shebait would 
be responsible to the publicand amenable. 
to the law of the country for due performance 
ofthe duties enjoined upon them. They 
could not have been madeso liable had the 
endowments been of a private character and 
the trust created were of a private nature, 
Indeed suspecting the conduct of the shebaits 
named in the document of 1910 due to 


_ certain acts of distrust and bad faith men- 
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tioned in the document of 1922, the lady 
modified the directions as to the appoint- 
ment of shebaits and appointed persons other 
than those named in the first deed to be the 
shebaits after her, >` 

Again, she propounded another schere 
of management with the concurrence of iLe 
shebaits mentioned in the documents of 1910 
‘and 1922 and that sceme is ccntained in 
the document of 1923. Throughout this 
- document'she callis the dedicated properties 
as “wakf estate,” aterm significant of the 
nature of the trust, namely, that 
of a public kind. She has made arrange- 
ments for the appointment of arbitrators in 
case of difference or dispute between the 
several shebaits and so on. . 

Therefore, in view of the objects set forth 
in the preamble of the document and the 
scheme propounded by her for the manage- 
ment of the trust’ properties mentioned in 
cl. 3, I have no hesitation in coming to the 
conclusion that the document of 1910 is of 
a mixed character. There are private gifts 
to relations, to friends, tc Brahmans and 
Pandas and to others. There are gifts to 
the adopted hoy. With these we have 
nothing todo. Theyare private properties 
of the donees. Butel. 3, which is distinct 
from the other clauses and which deals with 
properties other than those contained in the 
other provisions of the deed, relates entirely 
to endowments of public, jreligious and 
charitable character. The learned Judge 


has, to my mind, failed to appreciate the 


scope of the endowments made in cl. 3 for 
public sadabarat atthe deorhi and at the 
Maithil Brahman Sabhas and for marriage 
and education of the Brahman children. 

I would, therefore, hold, in disagreement 
with the sview taken by the Oourt below, 
thatthe trust in this case is of a public nature. 
It is not a private trust,and it comes well 


“within the purview of the Act (XIV of- 


1920). No doubt, as contended by Mr. 
Manuk in dealing with the shebaits and the 
management of the trust, the directions of 
the lady contained in the documents should 
be taken into consideration. 

The. appeal is, therefore, allowed, the 
decision of the Court below is ¿set aside and 
the suit is dismissed with costs through- 
out. 

Wort, J.—I agree. 

4. Appeal dismissed. 
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PATNA HIGH COURT. 
OWIL APPEAL No, 791 oF 1926. 
, _ May 24, 1929. 
Present :—Mr. Justice Fazl Ali and Mr. 
Justice Chatterji. ` 
SHYAM KRESHTO SHAW AND oTHERS— 
PLAINTIFFS— APPELLANTS 
versus 
GANESH.KAHAR AND oTHER—DBFENDANTS 
— RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 51— ` 
Trespasser building on land of another—Equitable , 
estoppel—Honest belief in title, necessity of—Adverse. - 
possession—Eneroachment by tenant on. adjoining = 
land of landlord—Acquisition of title—Registration 
Act (XVI of 1908), s. 49—Unregistered lease-deed— 
Lessee put in possession—Deed acted upon—Doctrine 
of part performance—Lessee's right to eject trespasser. | 

If astranger build on any land supposing it to be 
his own, andthe real owner does not interfere but - 
leaves him togoon, equity considers it to be dis- 
honest in the owner to remain peaceful and. after- ` 
wards to interfere and take the profit; but if a | 
stranger builds knowingly upon any land, there is 
no principle of equity which prevents the owner 
from insisting on having back his land with all the 
additional values which the occupier has imprudent- 
ly-added to it. The chief point to be remembered in 
applying the rule of equitable estoppel is that the 
person building must show that he had an honest- 
belief in his right to do so.- [p. 636, cols. 1 & 2.] i 

Ramsden v. Dyson (1), Stocking v. Tata Iron and 
Steel Co. (2) and Beni Ram v. Kundan Lal (3), referred 
to. 


x 


Tf a tenant encroaches upona waste land of his, 
landlord the latter is entitled to treat him eitheras ` 
a. trespasser orasa tenant. If the landlord treats . . 
him as a trespasser he is „entitled to sue himin . 
ejectment within 12 years fromthe date when he. 
becomes aware of the encroachment. But a tenant can- - 
not acquire title by adverse possession against the - 
Jandlord to such land unless he proves that he was 
in actual pcssession for more than 12 years and that ' 
his possession commenced openly and to the know- ` 
ledge of the landlord. [p. 637, col. 1.] x 

Abdul Hossain vy Afsaruddin (5) and Secretary of - 
State for India v, Krishnamoni Gupte (6), referred ~ 
to. : 
A landlord executed an unregistered lease-deed' 
and put the lessee in possession. The lessee andthe . 
landlord sued to eject a trespasser. The trespasser . 
contended that the lessee had no right to sue as his 
lease’ was not registered and was ecnsequently in- 
operative to convey any title: eo 

Held, that the unregistered lease-deed followed by 
possession perfected the leasee’s title and the lessee 
was entitled to sue for ejectment. [p. 638, col. 1.] - 

Though an act itself isnot clothed in the forma- 
lities required by law, the defect may be supplied 
by the actings of the parties, that is, by the doctrine of 
part performance, and if there be a part performance 


-by the party seeking relief, to the knowledge ofthe 


other party, proof will be admitted of the verbal con- 
tract in cases where an action of specific perform- 
ance would lie. [p. 637, col. 2.] an 

Janki Kuer v. Brij Bhikhan Ojha (7): and. Nand. 


` Lal Mahton v. Dhanukdharit Mahton (8), ‘referred to, 


Appeal against a decree of the Sub. 
Judge, Monghyr, dated theldth January, 


1926, °° 
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Mr, B. C. Sinha, for the Appellants. 
Mr. S. N. Bose, for the Respondents. 
JUDGMENT. 


Chatterji, J.—The suit out of which- 


'this appeal has arisen related to an area 
measuring 57 acres of land out of survey 
plot No. 1224 marked as plots A and B in the 
sketch annexed to the plaint. Witbin the 
ambit of plot No, 1224 is situated a small plot 
bearing No. 1223 which belongs.to the de- 
“fendants as tenants under the plaintiff 
second party (the Maharaja of Gidhour). 
The Commissioner appointed in the case 
found the area of plot B to be 17 of an acre; 
and 40 was thearea of plot A. According to 
the Commissioner 15 of an acre out of plot B 
was outside the cadastral survey of plot No. 
1224, The plaintiffs have withdrawn their 
suit with regard to this portion of plot B, 
which according to the Commissioner, fell 
outside survey plot No» 1224, The suit was 
limited to the remaining part of the area 
under claim in respect of which the plain- 
tiffs got a decree with the exception of the 
portion of plot A delineated in red by the 
Commissioner, The present appeal relates 
to this portion of the claim which was dis- 
allowed by the Courts below; while the de- 
fendants have filed a cross-objection in res- 


pect of the disputed land which was decreed ` 


in favour of the plaintiffs. : 
Both the survey plots Nos. 1223 and 1224 
have been recorded in the finally published 


Record of Rights as the gatrmazrua malik’s 


land, but the defendants’ possession is re- 
corded in the remarks column with regard to 
the small plot No, 1223. The plaintifi’s case is 
that the entire plot No. 1224 was settled with 
the plaintiffs first party by the plaintiff 


second party who is the admitted malik of. 


the village in 1914 and came to bein the pos- 
session of the plaintiff second party as a 
tenant thereof, that defendant No. 1 who 
had taken settlement of plot No. 1223 for the 


purpose of making Bhatta Chuna (a lime’ 


kiln) encroached upon the plaintiffs, plot No. 
1224 and beyond the limits of their plot.by 
putting up several huts- and stacking bricks, 


Goles etec., in spite of protest from the’ 


plaintiffs first party in 1921. 


The defence of the defendants who all 


belong tothe family of defendant No.1 is 
that defendant No. 1 took a permanent settle- 
ment of plot .No. 1223 from the ancestors 
of plaintiff second party, built a house, and 


has been in possession and occupation of the- 


same for over 24 years and that over twenty 
years ago these defendants constructed 
several kilns on plot No. 1224 for carrying on 


business and constructed pucea (brick built) - 
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: walls with the permission of thé ancestor of 


‘the plaintiffs second party and under an 
‘agreement that the defendants would hold 
this land for ever. : en 

The learned Munsif held that the defend- 
ants. had failed to prove their alleged Do- 
amiBandobast (permanent Settlement) of plot 
No. 1224 and also negatived the defendants’ 
case of adverse possession so far as the green 
portion of the disputed ‘land was concerned, 
but found that they had acquired title by 
adverse possersion over the red portion of 
the disputed land. Accordingly he passed 
a modified decree in favour of the plaintiff 
except for the red. portion. Against 
this decree an appeal was preferred by the 
plaintiffs and a cross-appeal by the defend- 
ants. The learned Subordinate J udge 
agreed with the Munsif in holding 
“that the defendants failed to establish 
the alleged Doami Settlement of 1224 or any 
portion thereof with him.” 

He also held the question of adverse pos- 
session wholly against the defendants, be- 
cause, according to him the evidence that 
the adverse possession of the defendants 
commenced openly and to the knowledge of 
the landlord and it continued for full period 
of 12 years, was wanting. To-use his own 
words “the defendants failed miserably to 
prove their case of adverse possession,” He, 
however, applied the principle of equitable 
estoppel to the red portion of the plan. in 
dispute and held that equitable estoppel was. 
a bar to plaintiffs getting a decree for the 
red portion. In this view he confirmed the 
decres passed by the trial Court. There is 
an appeal on behalf of the plaintiffs first 
patty against the dismissal of the claim with 
regard to the red portion, while the defen- 
dants have filed a cross-appeal that the suit. 
should have been dismissed in its entirety, 

Itis urged by the learned Advocate for the 


. plaintiffs that the Subordinate Judge was 


quite wrong in applying the principle of 
equitable estoppel to the present case ; 
while it is urged on the other side that the 
disputed land had been settled with the 
defendants and that they had established 
their case of adverse’ possession of a limited 
character as.against the plaintiffs, 

The judgment of the learned Subordinate 
Judge on the question of equitable estoppel 
runs as follows : 

“As regards red portion of the land bound- 
ed by letters ‘A,B and O’ as shown in 
the Commissioner's map No. 2 though the 
alleged adverse possession of. the defendant 
over it for twelve years has not- been -estab- 
lished still there: can be no doubt that the 
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principle of equitable estoppel applies to the 
red portion of the disputed land in respect 
of which plaintiff's claim has been disallow- 
ed. Overthis land it has been satisfactorily 
proved that there is pucca structure of the 
defendant for more than several years. The 
landlord’s kuchheri is close to this lard.N 
Plaintiffs first party too do not appear 
to have raised any objection regarding the 
structure having been built thereon. 
Rather from the facis and circumstances the 
conclusion is irresistible that both sets of 
plaintiffs stood by and defendants erected 
the pucca structure on the said portion of 
land without any objection whatsoever,...... If 
both sets of plaintiffs allowed the defendants 
to erect pucca ‘building on the’ land which 
as a matter of fact they did without any: 
objection it is certainly true that the plain- 
tiffs cannot after some years turn round and- 
succeed in ejecting the defendants from the 
said lands in which pucca structures stand. 
Though their adverse possession does not 
. apply to the red portion of the disputed land 
but there can be no doubt that equitable. 
estoppel is a bar to plaintifis getting a. 
decree in respect of the said red portion.” 
It is to be regretted that the learned 
Subordinate Judge. has accepted a loose 
and inadequate statement of the rule 
of equity in deciding the case. Thelead- 
ing authority of the law on the subject is 
Ramsden v. Dyson (1). The rule as ob- 
served in Stocking v. Tata Iron and Steel 
Co. (2) isifa 'stranger build on any land 
supposing it to be his own, and the real 
owner does not interfere but leaves him to go 
on, equity considers it to be dishonest in the 
owner to remain peaceful and afterwards to 
interfere and take the profit; but if a stran- 
ger builds knowingly upon any land, there 
is no principle of equity which prevents the 
owner from insisting on having back his 
land with all the additional values which the 
occupier has imprudently added to it. The 
same principle has been enunciated by their 
Lordships of the Privy Council in Beni Ram 
y. Kundan Lal (8) following Ramsden 
v. Dyson (1). In the case ofiAli Kazemini Mut- 
wali v. Manik Chandra Pramanik (4), atenant 
invoked the plea of equitable estoppel on 
the ground of having erected a building 0; 


(1) (1866) 1 H.L. 129; 12 Jur. (N. s.) 506; 14 W. R. - 


(2) 41 Ind. Oas. 175;.2 Pat. L. J.600; (1917) Pat. 273; 


2P. L. W. 133. 
(5) 21 A. 496; 26-1. A. 58:8 O. W. N. 502; 7 Sar. P 
0: J,.523; 1 Bom. L, R. 400 (P. O.). 
(4) 80 Ind, Oas. 580; A. T. R, 1924 Oal. 156; 270, W 
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a parmanent character. Their Lordship 
state that the finding that the erection of 
the pucca building on the land in suit was 
known to the mutwalli or his agent is not 
enough and proceed to observe that 
“the tenant must inthe first place show 
that he had an honest belief that he had 
a permanent right in the land and that the 
landlord knew that the tenant: defendant was . 
acting under euch belief and further thatthe . 
landlord knowing that the tenant-defendant 
was acting under such a belief stood by and 
allowed the erection of the permanent struc- 
ture.” 

The chief point to be remembered in ap- 
plying the rule of equitable estoppel is that 
the person building must show that he had 
an honest belief in his right todoso. Both 
the Courts below hold that the defendants 
failed to establish the alleged Doami (per- 
manent) settlement af plot No. 1224 er any 
portion thereof. The Appellate Court states 
that “no salami was paid to the landlord” 
and makes the following observation: 

“Defendants’ case is that the alleged settle- 
ment with him was made in 1307 which was 
several years. before the final publication of 
the Record of Rights which took place in 
1316. There is house of defendant in 1323. 
and his possession over the same has been 
recorded in khatian in the remarks column, 
It does not appeal to reason that had plot 
No. 1224 or any portion thereof been settled 
with the defendaut and if they had been in 
possession over the same from thetime of 
alleged settlement why their possession was: 
not similarly recorded in the khatian,” 

This indicates that the defendants could. 
not possibly have an honest ‘belief that 
they had a permanent or any right to plot. — 
No. 1224 or any part thereof or, as a matter 
of that any right to erect any kind of per- 
manent structure on plot No, 1224. The 
report of the Commissioner deputed in this 
case shows “that the most important 
object is the bungalow-like construction _ 
with tiled roof, brick walls, brick pillars, 
rooms and verandahs. This is defendant's 
office, godown, karkhana as‘ well as cow- 
shed. , . This bungalow includes plot 
No, 1223 which was at first a small room 
but has now been extended and made into. 
this present bunglow. While measuring 
this present bungalow I marked the portion. 
of it which was plot No. 1223. Defendants 
pointed out this portion,” 

Thus the defendants extended their 
original bungalow on plot No. 1223 and - 
made an encroachment on plot No. 1224. I. 
have already mentioned that the defen- `` 
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dants could not have entertained a resson- 
able belief that they had a right of erecting 
structure on plot No. 1224.: It may be 
possible to say that they made that exten- 
sion underthe erroneous belief that the 
land so encroached upon formed a part and 
parcel of plot No. 1223 but that is not 
their case either in the written statement 
or in the argument advanced in any of the 
Courts. © Further they could not have 
been under any such notion, because, as 
the Commissioner states, the defendants 
pointed out the portion of the bungalow 
which was on plot No, 1223. This gives 


an indication that they were aware ofthe’ 


extent of plot No, 1223. From what has been 
said above it is manifest that no principle 
of equitable estoppel could be invoked in 
favour of the defendants whe, it may be 
mentioned did not raise any such plea in 
their written statement, and they as wrong- 
doers must suffer the penalty of their 
tortious act, knowingly done. 

{t is, however, urged by the learned 
Advocate for the respondent that the plain- 
tiffs cannot succeedabecause (1) the defend- 
ants have acquired title by adverse 
possession and (2) the plaintifis lst party 
have got no valid title to plot No. 1224. 


There is no dispute that plot No. 1224 is: 


contiguous to the defendants’ plot No. 1223 
and was a piece of wasteland. Ifa ten- 


ant encroaches upon a waste land of his | 


landlord the latter is entitled to treat him 
either as a trespasser or asatenant. If 
the landlord treats him as a trespasser he 
is entitled tosuehim in ejectment within 
12-years from the date when he becomes 
aware of the encroachment. Abdul Hossain 
v. Afsaruddin (5) but the principle is well- 
recognised that in order to constitute 
acquisition of title by adverse - possession 


the possession must be actual and not: 


merely constructive. As laid down by 
their Lordships of the Privy Council in 
Secretary of State for India v. Krishna- 
moni Gupta (6) in order to sustain a title 
by adverse possession there must be actual 
possession of a person claiming as of 
tight by himself or by persons deriving 
title from him. The learned Munsif has 
discussed the evidence on the -point and 
states that the present suit is just within 


the period ef 12 years and no title to plain- 
tiff No. lcan accrue by adverse possession. - 


The learned Subordinate Judge in appeal 
3 67 Ind. Cas, 639; A. I. R. 1921 Oal.-83; 340. L. J. 


(6) 29 O, .518;-29.I:.A..104; 6-0.. W. N; 61754. Bom, 
Ls, R537; 8 Bar, P, Od, 269 (P0). — os 
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refers to the view expreased by the Munsif 
in one part of his judgment that he does 
not consider the defendants’ possession for 
more than 12 years to be quite satisfactory 
and proceeds to make the following ob- 
gervation: — ; aa 

“Assuming that defendants were in 
possession for more than 12 years that is 
not quite sufficient to make out their case 
of adverse possession, unless it is esta- 
blished that their possession (adverse) 
commenced openly and to the knowledge 
of the landlord and it continued for full 
period of 12 years defendants cannot 
succeed; such evidence being wanting I 
must hold against the defendant. In such 
circumstances I hold that the defendants 
failed miserably to prove their case of ad- 
verse possession and which was not specifi- 
cally pleaded by them in the written state- 
ment.” 

The point is, therefore, concluded by the 
finding of fact. There is no substance in 
the contention that the defendants have . 
acquired a right by adverse possession 


-or that the plaintiffs’ suit is barred by 


limitation. 

Ib is contended on behalf of the defend- 
ants that the plaintiffs lst. party have 
acquired no valid right of ‘tenancy in plot 
No. 1224 or any part thereof, inasmuch 
as they got settlement by virtue of a pareha - 
which is ‘not registered and cannot prove 
the tenancy. This-document is admissible 
in evidence for a collateral purpose to: 
explain the nature and character of onė’s- 
possession : Janki Kuer v: Brij -Bhikhan , 
Ojha (1). Then itis well-established that- 
though the act itself is not clothed in the. 
formalities required “by. law the defect. 
may . be supplied by the actings.of the 
parties; that is, by the doctrine of part 
performance. If there be a “part perform- 
ance by the party seeking relief, to the 
knowledge of the other party proof will. 
be.admitted.of the verbal contract ‘in .cases: 
where an acton of specific” perform- 
ance would .lie:- Nand Lal. Mahton 
v. Dhanukhari tMahton (8), The plaint-— 
ifs ist party have got into - posses- 
sion of plot No. 1224 and’ in fact ‘their 
possession over the undisputed portion of- 
this plot isnot denied. The plaintiff 2nd 
party who is the landlord of the village 
recognises them as tenant-and joins them 
in this suit for ejectment of the defendants, 


(7) 79 Ind. Oas. 26; 3 Pat. 349; (1924) Pat. 185; 5 P. 
L. T. 541; A. I. R. 1924 Pat. 641. | oe 
_, (8).76 Ind. Gas. 42; A. I, R.1924 Pat. 244; 4P, Li Ty, 


- 657; 2-Pat. L. R. 87. 
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In my opinion .the unregistered parcha- 


followed by possession has perfected the 
plaintiff's title. The actings of the parties 
in this case have been such as to supply 
all defects in title. è 

In the result the appeal. is allowed, the 
judgment and decree-of the Courts below 


are modified and the plaintiffs are allowed- 


a decree for possession of the dismissed 
portion of the claim as well by. directing 
the removal of the structures on plot 
No, 1224 within two months from the date: 
in default these would be removed in 
execution proceedings, The cross-appeal 
is dismissed. The plaintiffs-appellants 
shall get their costs of this appeal from the 
defendants-respondents. f 

Fazl Ali, J.—I agree. 


a Appeal allowed. 


PATNA HIGH COURT. 
Criminal Revision No. 464 of 1929. 
i November 7, 1929, . 
Present:—Mr. Justice Macpherson. 
RAMNANDAN SINGH—Acovszp— 
PETITIONER . E 
Versus be) 
“ EMPEROR—Opposrte Party, . 

Penal Code (Act XLV of 1860), s. 225-A—Criminal 
Procedure Code (Act V of 1898), ss. 55 (1) (e), 110, 557. 


—Arrest of person who is to be prosecuted under 8. 
110, without order from Magistrate or warrant, legality’ 


ef—Allowing escape. from such. arrest—Offence— 
ers open door of room in which prisoner is con- 
fined—Negligence. 

Where a Police Officer who was entrusted with the 
< gustody ofan arrested person omitted to secure one of 
the doorsoftheroomin which that person’ was con- 
fined and the prisoner escaped through that door: 

Held, that the officer was clearly guilty of negligence 
and committed an offence under s. 225-A, Penal Code: 

Section 55, Criminal Procedure Code, is independ- 


ent of Ohap. VIII of the Codewhich includes s,110,. 


although proceed ings under that Chapter might follow 
an arrestunder 8. 55, Criminal Procedure Code, as a 
natural sequence, and a Police Officer can, therefore, 
arrestor cause to be arrested, without a warrant or an 


order of a Magistrate,.any person who comes within. 


the provisions of s. 55 (1) (c).even though he is about 
to be prosecuted under s. 110, Criminal Procedure 

de. 
ta, v: Emperor (1), doubted. 

-Nepal v. Emperor (2) followed. 

Criminal revision from an order of the 
First Olass Magistrate, Monghyr, dated the 
22rd February, 1929. 


Messrs. H. L.. Nandkeolyar and H.N. 


Singh, for the`Petitioner. ` KN, 
The -Assistant.Government Advocate, for 
the Orown. beer eye | 


a 
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ORDER.—This is an application in re- 
vision against the conviction of the peti- 
tioner under s. 225-A, Indian Penal Code,’ 
and the fine of Rs. 30 imposed upon 
him. i 

The facts found are that the petitioner 
who is a Sub-Inspector. of Police, under 
the direction of the Inspector of Police 
who was his superior officer, arrested under 
B. 55, Oriminal Procedure Uode, Etwari 
Kahar and three others who whereabout 
to be prosecuted under s. 110, Oriminal- 
Procedure Code, placed them ina room in 
the inspection bungalow at Dharaha and 
negligently permitted Etwari Kahar to 
escape from confinement in which he was 
legally bound as a public servant to keep 

im. i 
. The bungalow which faces and has a: 
verandah to the north consists of two rooms 
with an intervening’ door and dressing-' 
rooms to the south. The door mentioned 
and the doors leading from each room on. 
tothe verandh were the only doors open. 
The prisoners after arrest were placed 
in the eastern room and the Sub-Inspector 
and his constables were at.the door north 
of it. At the order of the Sub-Inspector a 
constable went in to handcuff the prisoners 
whereupon Htwari Kahar slipped out by’ 
the open door in the western room where. 
the Inspector and the Head Constable were. 
or at least the latter was, and then into. 
the verandah by the northern door of that. 
room and escaped. At a later date he was 
recaptured through the efforts of the’ 
petitioner and on a complaint of the 
petitioner was convicted of an offence 
under s. 225-A for escaping from the peti-. 
tioner’s custody. The present prosecution 
has been undertaken under the orders of 
the Superintendent of Police, 

. Mr. Nandkeolyar raises two points only’ - 
(1).that facts found do not constitute negli- 
gence, and (2) Etwari Kahar was not in 
legal custody of the petitioner. 

The first point is clearly untenable. It: 
was certainly negligence to leave open 
the connecting door between the two rooms _ 
and the omission to secure it was the main 
cause of the escape of the prisoner from 
custody. Other indications of negligence 
are also set out by the Courts below. 

In support of the second point reliance ` 
is placed upon a decision ofa single Judge ` 
of the Lahore High Oourt in Kala ~v, 
Emperor,(1) for the proposition that the 
Police have no authority to arrest in antici-~ . 

(1),89 Ind. Oas. 400; A. I. R. 1929. Lah, 62351 Leh’ 
Oas. 91; 26 Or, L. J136. o 2 Lf asin l n 
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pation of proceedings unders. 110, Oriminal 
Procedure Code. In the first place, I am 
not prepared to accept the correctness of 
the decision. Further in any ‘event the 
facts. are distinguishable from the present 
case because in the case cited a report 
had already been submitted to the’ Magis- 
trate for proceedings under s. 110 on which 
the Magistrate had failed to issue either 
Summons or warrant of arrest. To my mind . 
the correct decision on the point is to be 
found in Nipal v. Emperor (2) where Tud- 
ball, J. pointed out that s. 55, Criminal Pro- 
cedure, Code, is independentof Chap. VIII 
of the Code which includes s. 110, although 
proceedings under that Ohapter might 
follow an arrest under e, 55, Oriminal Pro- 
cedure Code, as a natural sequence, andithat 
a Police Officer can, therefore, arrest or 


:. cause to be arrested. without a warrant or 


` gentence. 


_ an order of a Magistrate, any person who 


comes within the provisions of s. 55 (1) (c). 
It is not denied that Etwari Kahar came ` 
within the category described in that ` 
enactment. Accordingly under the provi- 
sions of s8. 55L read with s. 55 (1) (e) the 
petitioner - was. entitled to arrest, as he 
did arrest, Etwari Kahar, without an order 
from the Magistrate and. without a warrant, 
and the confinement from whichthe peti- 
tioner suffered the said prisoner to escape 
was a lawful confinement in which the peti- 
titioner was legally bound to keep him, 
Thus the second point also fails. ` 

On the understanding that thisis the 
only punishment to which the petitioner 
will be subject, Ido not interfere with the 

The Rule is discharged. 
A. : - kule discharged. 
. (2) 21 Ind. Oas,-666; 35 A: 407; 11-A. L. J. 526; 14 
Or. L. J. 618, - 
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Transfer’ of Property Act- (IV -of 1882), s. 188— 


- Universal gift by insolvent—Receiver, whether en-` 


titled to sell properties gifted,to discharge debts of in- 


.solvent—Jurisdiction of Insolvency Court to consider 


whether gift isreal or sham. noe 

It is a-well-known principle of law that the pro. 

perty whichis divisible among a bankrupt’s credi- 
tors is property which belongs to or is vested in the 
insolvent at the commencementof the bankruptcy 
proceedings, or which is acquired by or devolveson 
him before his discharge. [p. 640, col. 1.] ‘ 
- Therefore, where an insolvent has made a valid 
gift of all his properties, the Insolvency Court has ' 
no jurisdiction under s.4 ofthe Provincial Insoly- 
ency Act, to proceed against any portion of the pro- 
perties in the hands ofthe donee for the discharge 
ofthe insolvent’s debts, under s. 128 ofthe Transfer 
of Property Act. The Court may, however, under 
5. 4 of the Insolvency Act determine whether the gift 
isa real gift ora sham or benami transaction. [p. 
640, col. 2.] 

Miscelianeous appeal against an order of 
the District Judge, Shahabad, dated the 
22nd December, 1928, 

Messrs, S. N. Bose and J.C. Sinha, for 
the Appellant. 

Messrs, A. K. Roy and I, B. Saran, for 
the Respondent. - 

JUDGMENT, 

Kulwant Sahay, J.—One Chow- 
dhury Jogeshar Prasaa Singh applied before 
the District Judge of Shahapad for being 
adjudged an insolvent and the Court made 
an order: of adjudication on the 15th 
December, 192%. The application of 
Ohowdhury Jogeshar Prasad was opposed . 
by one Sushil Ohandra Mitra, a creditor who 
had obtaineda money deeree. against Chow- _ 
dhury Jogeshar Prasad on the 7th Decem- 
ber, 1923, and in execution of which he had 
inade an attempt to attach certain properties, 
During the course of his examination by 
the Court the insolvent stated that he had | 
conveyed all his properties to his wife and ` 


- that he -had no property left to him. The 


learned District Judge by the order of the 
15th December, 1928, called upon the wife 
to produce the deed of gift and to show 
cause why the property given to her in gift 
should not be sold for the benefit of the 
creditors in view of the provisions of s. 128 


- of. the Transfer of Property Act. The 


PATNA HIGH COURT... | 
MiISOELLANEOUS OIvIL ArPBAL No. 8 oF 1929. 
a January 10, 1930. 
Present:—Mr. Justice Das and Mr. 
Justice Kulwant Sahay. 
DULHIN RADHIKA KUER—APPELLANT 


versus 
‘SUSHIL CHANDRA MITRA— 
RESPONDENT. 
Provincial Insolvency Act(V of 1920), ss. 4, 28— : 


wife, Dulhin Radhika Kuer, filed an ap- 
plication on the 22nd December, 1928, show- 
ing cause in which she stated that the . 
properties given to her in gift were not the 
whole of the property of the insolvent and 
that he had other properties left to him. 
The case of the creditor before the District 
Judge was that this deed of gift was not a 
real transaction but was a mere paper tran- 
saction in order to defeat the claims of credi- 
tors. The learned District Judge héard the ` 
parties on the.22nd December, 1928, and he . © 


"640 
held that-it was unnecessary todecide' whe- 
“thér the transaction was genuine transaction 
or not, as he was.of opinion that under 8..128 
ofthe Transfer of Property;Act a portion ‘af 
the:properiy-given‘in-gift to the-wife could 
be sold for realisation of the debts-duefrom- 
the ‘insolvent. He accordingly made an 
order. that. the -properties mentioned in 
the deed -of -gift are liable to -be-eold for- 
the benefit ofthe -creditors and he: directed 
` thata sufficient portion’ of them should be 
sold to.satisfy the debt. Against this order 
of “the District Judge the wife Dulhin 
Radhika Kuer ‘has come up in appeal to 
> | thia-Court. WE bai aa 
learned District Judge had no jurisdiction - 
to make an order for sale of the properties 
covered -by the deed of gift or any portion 
“thereof under the provisions of s. 128 of 
the Transfer of Property Act. Thelearned 
Advocate for the respondent, namely, the 
creditor, relies on the: provisions of s. 4 of 
the Provincial Insolvency Act and contends 
that the powers of the Oourt are wide 
enough to order the sale of properties under 
s. 128 of the Transfer of Proparty Act. Sec- 
tion 4 of the. Provincial Insolvency . Act 
provides that “subject to the ' provisions of 
this . Act the Oourt shall have full 
power to decide all questions whether 
of title or. priority, or of any nature 


whatsoever, and whether. involving matters - 


or of lawor of fact, which may arise 
in any case of.insolvency coming within 
the cognisance of the .Court, or which the 
Court, may deem ib expedient or necessary 
to decide forthe purpose of doing complete 
justice or. making a one distribution 
arty in any such case. s 
of ne silent the Act must be read 
along with the provision ofs. 28 under 
which on the making of an order of adjudi- 
cation, the whole of the property of the 
. insolvent shall vest in the Oourt or ina 
Receiver as provided in the Act and shall 
become divisibie among the creditors. The 
Court, therefore, has jurisdiction only over 
properties of the insolvent which vest either 
in the Court or in the. Receiver.. It. isa 
well-known . principle of law that _ the 
property which is divisible among the 
bankrupt’s creditors is property which 
belongs to or-is vested.in the.finsolvent, at 
| the commencement of the bankruptcy pro- 
ceedings, or. which is acquired by or devolv- 
-es on him before his discharge. It is clear, 
therefore, that provisions of s; 4 must .-be 


limited to ‘the exercise ofi the jurisdiction . 


ef the Court over properties which vest.in 


DULHIN-RADHIKA'KUER v.:S06HIL-GHANDRA MITRA. 


` Tt is contended on_her béhalf that the. 


e 
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the Oourt or in the Receiver. According-to 
the assumption made by. the learned Dist- 
rict Judge, the gift in favour of the wife. 
was a valid gift and itis:only on such as- 
sumption that. the property'in the.hands of 
the.donee can -be proceeded with ‘for the dis-- 
charge of the donor’s debts, under 8..128, If 
the gift be considered: to.bea valid gift, — 
then the property ceased .to be the property. 
of the insolvent the moment the gift was 
made. If it ceased tobe the property of 
the insolvent, it could not. vest in.the Court ` 
or in the Receiver appointed by the Court. < 
That being so, the Oourt, had no jurisdic- 
tion to order the sale of any portion of the 
property covered by the gift. The order 
of the District Judge, therefore, directing 
the sale of the property on the assumption - 
that the gift was a valid giftand that under ' 
8.128 a portion of it could be sold in satis- `` 
faction of the debt of the insolvent must- 
be set aside. . 

The casefof the creditor, however, was that .' 
the gift was not a real gift but a benami 
transaction. The case, that if the. gift be-a 
valid gift, it wasa universal gift and that 
under s. 128 a portion of it could be sold 
was a case made by the Court and it was 
not made by the creditior. The case made 


- by the creditor has not been decided by the 


learned District Judge as he thought that. . 
it was unnecessary to decide the question 
whether the deed of gift was a genuine 
gift or not. The creditor is certainly 


‘entitled to -have that question decided. - 


The case must, therefore, -go -back’for ‘a 
decision as to whéther the gift in favour - - 
of the wife was a real gift or a mere benami . 
transaction. ONS E $ 

We are-given to understand that a suit 
was instituted by the créditor :againet the- ` 
wife fora declaration that the gift wasa: 
benami transaction. That suit has been 
decreed and an appeal against the decree 
is pending in the Oourt of the District 
Judge. It will be open” to the District 
Judge to hear the appeal andthis insolvency 
‘matter one after the other. ` 
- Costs are reserved and will be -disposed 
of by the learned District Judge. 

Das, J.—I agree, ` 


A, i Case remanded; -.. 


y . 
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OUDH CHIEF COURT. 
FULL BENCH.: .” 
- REVISION Appiication. No.2 or 192? 
_ November 21, 1929. . 
_ Present. :—Sir Louis Stuart, Kr., Chief 
Judge, Mr. Justice Hasan and Mr. Justice - 
; Srivastava. 
. BAHADUR SINGH—Prarntirr—:' | 
E APPLICANT 
i Versus | . sees 
RAM PHAL AND anorHeR—DEFENDANTS 
: —OprositTs: Party. 

Civil Procedure Code (Act V of 1908), O.:XXI,rr. 
91, 98-—-Execution. sale—Auction-purchaser deprived 
of property by person having paramount title—Suit 
for-recovery of purchase money against decree-holder, 
whether lies—O. XXI, rr. 91 and 98, scope and effect 
of-—Action for money had and received, nature of — 
Civil Procedure Code, whether creates or extinguishes 
substantive rights. r aus 

Held by the Full Bench—(Srivastava, J, dissenting). 
—Where a: person purchases immoveable property 
at an auction sale in execution ofa decree of Uourt 

' and.subsequently loses the same under a decree pass- 
ed in a suit brought bya third person against the 
purchaser, the decree-holder and the judgment-debt- 
or, such a purchaser is entitled to bring - a suit for 
recovery of his purchase money against the decree- 
holder, if he (the purchaser) had no knowledge ‘at 
the time of the auction of the paramount title which 
succeeded in the suit. Rules 91 and 93 of O.XXI, 
Civil Procedure Code, give him only another remedy 
and do not deprive him of the right-to institute such 
2 suit. [p. 648, col 1..] ; 

Per Srivastava, J.—In an auction sale in 
execution of a decree there is no warranty by the 
decree-holder and there is nothing in the general 
law which could entitle the auction-purchaser who 
is evicted by a person possessing a paramount title 
to claim the purchase money from the decree-holder. 
[p. 653, col. 2; p. 654, col. 17 BEES a SPS oe 
' Per Hasan, J.—The Indian Oodes of Procedure 
‘neither profess nor are they intended to create new 
substantive rights which do not exist in law inde- 
pendently of them. Similarly they do not extinguish 
such existing rights though they may operate to bar 
, remedies of procedure. [p. 654; col. 2]  -. = 

_, An action lies to recover back money honestly paid 

under a mistake offact. To support such an action 
it is.enough thatthe person paying money had no 
knowledge of the true.state of facts atthetime of 

“the, payment though he had means of knowing the 

trus . facts and such an action would lie.even in cases 
where money hadnot baen paid by virtue of a con- 
tract. [p 647 col. 2.] : 
- [English and Indian case-law discussed]. 
am Dayal v. Rampal Singh, (1) and 

' Lal v. Munni Bibi (4), commented upon. 

Raja Rishee Case Law v. Manik Molla (2), Balvant 
Raghunath v. Bala Malu (22) and Tirwmalasami 

oe v. Subramaniam Chettiar (21), dissented 
Tom. s . : 
Revision againsta decree of the Subordi- 


rij Mohan 


nate J udge, Bahraich, dated the 6th October, 


_ 1928, affirming that of the Munsif,Qaiserganj, 
District Bahraich, dated the 30th July, 
1928. l ; : 

. Mr. G..S, Bajpai, for Mr, R: N. Shukla, for 
the Applicant, oy x í i 


él 


. BabaDUR- SINGH '¥: BAM PBA” 


‘lt was, therefore, 


| 641! 
Mr, A. N.. Bahaduř, for the Opposite ` 
Party. ane 

The’ appeal ` was. originally heard by 
Pullan, J., who referred it to a Bench of two 
Judges. ` : - 

ORDER OF REFERENCE 
TO A BENCH, ' 

Pullan, J.—The facts out of which this 
‘application in revision has arisen are as 
follows:—Oertain groves.were put up to sale 
in execution of a ‘decree against one Nand 
Kumar and a portion of this property was 
purchased at the auction sale by Fateh 
Bahadur Singh the present applicant on 
the 10th of March, 1923. There is no reason 
to suppose that at thet time the purchaser 
bad any reason to doubt that the judgment- . 
debtor was the owner of the property and 
impossible for him. to 
make an application within thirty. days 
under r. Yl of O. XXI of the Code of Civil 
Procedure to have his sale set aside. It was 
not until the year 1926 that a suit was 
brought by the ground-landlord of these 
groves, who claimed possession of the” 
groves, alleging that Nand Kumar had no- 
transferable interest in the share of the 
groves which had been purchased at auction 
sale by Fateh Bahadur Singh, The latter was 


“A party to the suit and the suit-was decided 


in favour of the plaintiff. Fateh Bahadur 


_Singh then brought the present. suit. to 


recover the money -paid by him af the 
auction sale. ‘The two Courts below have 
dismissed his suit on the ground that no 
such suit is maintainable, The. lower 
Appellate Court who probably did not have 
the latest rulings shown to him, was under 
the impression that he was acting contrary 
to rulings of the Allahabad and Calcutta 
High Courts and following a ruling reported 


.a8 Ram Dayal v. Rampal Singh (1) which, — 


in his opinion, laid down.that a. purchaser 
‘at a Court sale held in execution of a-decree, 


-who is afterwards deprived of the property 


by.a person claiming a title paramount, bas 
aright to recover his money ‘on making an 
application under O. XXI, r. 93.0f the Code 
of Oivil Procedure but has no right to 
recover it by a separate suit, Now, r. 93 of 
O. XXT, Civil Procedure Code, only comes 
jnto force. where the sale of. immoveable 
property has-been set aside under r. 92 and 
has no application whatever to the present 
suit, The only question is whether under 
the present Code of Oivil. Procedure an 
auction-purchaser who is deprived. in this 


manner of his purchase ‘can or cannot bring . 


Pe er AE 


= Uy 5t Tad, Gas. 95; 38 0,0, 48; 6.9; Lid, 1605... 


Bat 
‘ a suit-to:recover the. money ‘which he paid 
at the auction sale, The apparent injustice 


of\depriving the auction-purchaser of all 
remedy, for there is.no remedy in the 


` present case at least which he could get under . 


the Act, has been ‘commented on: by: many 
Judges’ of different High Uourts, and ‘in 
particular. in the ruling of the "Judicial 
Commissioner's Oourt 
against the conviction of a Court, if I may 
say so, that the ‘auction- purchaser has no 


remedy [Ram Dayal v. Rampal :Singh (1)]. ` 


Similar observations were made by a Judge 

of the Calcutta High Court in a recent 

decision Raja Rishee Case Law v. Manik 

Molla (2), although the decision in that case 

. Went against the. auction-purchaser in view 
of the state of authorities which were 
reviewed in the judgment. I have also been: 
referred to what appears to be the latest de- 
cision of the Allahabad High -Court which 
.is.;reported as Ram Sarup. v. Dalpat Rai (3) 
where Mr. Justice Suleman has made the 
following observation:— 

“The auction-purchaser who purchases 
the property, therefore, takes a risk, and if 
it turns out that the judgment-debtor really 
has no interest in the property sought to be 
sold, it is the misfortune of the auction- 
purchaser. Unless ‘there be a special remedy 
provided for compensation, I fail to discover 
any rule:of equity which would entitle him 

, to gét back his monéy.’ 

In the judgment of the Oalcutta High 
Court to which Ihave referred Mr. Justice 
Page very clearly says that in his opinion 
such an: auction-purchaser has an equity 
‘and that he should be allowed to bringa 
suit to recover the money paid by him.. If 
this is so, itis entirely outside the provisions 
of the Code of Civil.Procedure and I cannot 
follow the headnote- in ‘the Allahabad 
decision to which Ihave referred which 
yuns:— - - 

“His right is limited to an application for 

_ an:order for re- ‘payment after the-sale has 
been set aside.” - f 
It does not appear to me that the case 
before their -Lordships was one in which 
‘the Code of Civil Procedure provides for 
any application, and it isnot clear that either 
in that case or the one before me the sale 
has ever been ‘set aside. In my opinion the 
auction-purchaser either: has a right to 
bring a suitor he has no -right at all.. 
there is no authority of this Court on a point 


- (2) 96 Ind. Cas. 64; 53 0. 758; 43 O. L.J. 418; A. I. 


` R.1926 Cal. 971. 
(9) 58 Ind, i. Cas, 105; 43.60; 18. A, Lu. 90552. 


P.L. R- (A 


BAWADUR-SINGH V. RAMPHAL; | 


which decided. 


As 
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which is of “some ‘importance to -auction 
purchasers 1 refer the .decision of this 
application to a Bench under s: 14, cl. 2 of 
the Oudh Courts Act í 
The case was heard by Hasan and Pullan, 
JJ., who made the following < 


‘ORDER OF REFERENCE TO A 
FULL BENCH. 

Hasan & Pullan, JJ.—Having heard 
argumentsin this case we have come to the 
conclusion that it raises a question of law 
of some‘importance. Accordingly we refer 
the following question for decision to a Full 
Bench unders. 14, sub-s. . (1) of the ` Oudh .. . 
Courts Act,-1925:— : 

When a person purchases ip GADIS 
property at‘an auction sale in execution of a. 


decree of Court and subsequently loses the `’ 


game under a decree passed in asuit brought 
by a.third party against the - purchaser, the 
decree-holder andthe judgment-debtor, is 
such a purchaser entitled to bring asuit 
for the recovery of his purchasé: money as: 
against the decree-holder? - 

To the above question we want 40 add a a 
rider to the . effect that the. auction- 
purchaser at the date of the auction had no 
knowledge of.the paramount title which 
succeeded in the suit mentioned in the 
question. - ; Sa 


JUDGMENT OF THE FULL : 
_BENCH. 


C 

Stuart, C. J.—(November. YA 1980) =: 
This .is a`.reference to a- Full . Bench 
from a Bench of this Court in which we-are 
asked to answer the guestion:—” `~ 

“When a person purchases immoveable ` ` 
property at an auction sale in execution ofa 
decree of Court and subsequently loses the 
same under a decree passed in a suit brought 


“bya third party against the purchaser, the. l 


decree-holder and the- judgment-dabtor, is 


such a purchaser. entitled. to -bring’a’ suit 


for the recovery of. his purchese money as. 
against the decree-holder?”” 

The facts of the appeal from which- this 
reférence has arisen are these:- Ramphal 
held a decree against Nand’ Kumar fathér 
of Deota Din. In execution of -this decree. 


.hé,attached and: put to`. sale Deota. Din's 


rights and interestsin a certain grove. After 
attachment a Court sale took place and | 
Bahadur Singh purchased one-fourth of: 
those rights for-a certain sum of | money. 
But later a suit was brought by the superior 


` proprietor against Bahadur Sin gh, Ramphal 


and-Deota Din for the possession . of this 
grove. That suit was decided. in favour of- 
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the superior proprietor and in consequence 
Bahadur Singh lost all rights in the grove. 
He then instituted a suit against Ramphal 
and Deota Din for the recovery of his 
purchase money and other damages. The 
Courts below have dismissed this suit on 
the ground that the only remedy open to 
Bahadur Singh was by an application under 
O. XXI, r.9], and relief under O. XXI, 
r.93. The Courts below relied on a decision 
of Mr. Daniels as Additional Judicial Oom- 
missioner of the Judicial Commissioner's 


Court in Ram Dayal v. Rampal Singh (1), 


Mr. Daniels’ decision supports the decision 
of the Courts below. It is, however, to be 
noted that Mr. Daniels stated that in his 
opinion the auction-purchaser, when; sub- 
sequently found.to have lost all the benefit 
of his purchase owing to the claim ofa 
person holding a paramount title, was an 
object for sympathy, and that he would 


have granted him relief if hehad felt that 


the previous decisions of the Court permitted 
him to doso. Itis unfortunate that it. was 
not brought to the notice of Mr. Daniels 
that @ previous decision of the Judicial 
Oommissioner’s Court did authorise him to 
doso. The decision in question is a decision 
of a Bench, Brij Mohan Lal v. Munni Bibi 


(4), where Mr, Lindsay (afterwards Bir- 


Benjamin Lindsay) found that the rule 
of “caveat-emptor’ had no application in 
India in the case of ordinary sales of goods 
by private contract, and that in India- an 
attachment is made atthe risk of the attach- 
ing creditor, and he is responsible for any 
-results which can be traced to an unlawful 
attachment carried out upon ‘application 
made by him. In: the case ofa sale in 
execution in India, although there is no 
warranty given by the Oourt or by the 


Officer entrusted with the duty of carrying- 


out the sale, there is a warranty by the 
decree-holder that the property does belong 
to the judgment-debtor. The property is 
sold as the property of the judgment-debtor 
on the.representation to that effect made to 
the Oourt by the decree-holder who is 
taking out execution. Mr. Piggott (after- 
wards Sir Theodore Piggott) who 
Bitting with Mr. Lindsay does not appear to 
have affirmed Mr, Lindsay's decision in 
entirety, but he agreed in the order pro- 
posed, Thus Mr. Daniels could have given 
effect to his desires inthe matter, had he 
been referred to the decision in Brij. Mohan 
Lal v. Munni Bibi (4). The question which 
we have to decide has been rendered more 


Me TU we Boe 
t 


(4) 13-Ind. Oas. 803; 14O, Q; CX E sk 
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number of diverse views have been ex- 
pressed by a large number of Judges of . 
different High Courts upon the subject. I do. 
not propose myself to discuss the decisions 
of the High Qourts upon the subject for, 
I find sufficient guidance in two decisions 


-of their Lordships of the Judicial Oom- 


mittee. The first of these is Dorab, 
Ally Khan v. Abdool Azeez(5).. The facts . 
here were as follows. 
obtained on the Original Side of the High. 
Oourt of Calcutta against a certain judg- 
ment-debtor. The Sheriff of Oalcutta 
under a writ of fi fia attached and brought, 
to sale certain property in Oudh. We 
need “not go into the question, as to whe- 


‘ther the property was or was not the pro- 


perty of the judgment-debtor. It is clear 
that the Sheriff of Oalcutta had no juris- 
diction to attach and sell the. property... 
The purchaser of the property at the Oourt 
sale was subsequently ejected under an 


.order of the Oourts of Oudh, and the auc-. 


tion-purchaser then, brought a suit against | 
the decree-holder to whom the purchase 
money had been paid to recover compénsa- 
tion. Their Lordships of the Judicial. 
Committee referred to thefact that under 
the Law of Englanda purchaser_in a sale, 
by a private contract could not recover 
his money if he were.evicted by a title, 
to which the covenants did not extend.. 
This proposition of law does not, however, - 
apply to India. Their Lordships went on. 
to discuss whether this principle would, 
even in England, apply to sales in invitum 
under colour of a legal process. They laid, 
down that it would not so apply because. 
while a purchaser at a private sale hada. , 
full opportunity of investigating title. 
a purchaser at a Gheriff’s sale had a , 
very inadequate means of investi- 
gating title, and because at a Sheriff's sale 
all that was sold was the right, title and 
interest of the judgment-debtor with all 
defects. They continued that it was per- 
fectly, clear that when the property had 


‘been sold under a regular execution and the 


purchaser had been afterwards evicted _ 
under a title paramount to that of the j udg-, . 
ment-debtor he had no remedy against 
either the Sheriff or the judgment-creditor, 
He had no remedy against the Sheriff be-; 
cause the Sheriff was authorised by the writ 
to seize the property and to pass the debtor's 
title without a warrantly-and_-he -would 
have-no right against the yudgment-creditor 
` (5) 51. A.116; 3 0. 806; 2 C. L. R. 529; 3 Suth. P.O. 
7.519; 3 Sar, P, O. J,818; 2 Ind, Tur 426 (RQ) 
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ment-creditor was not responsible for the 
ssle, Sheriff being responsible. . But never- 
‘theless, their Loraships did not dismiss the 
suit. They sent it back for decision upon 
other points, The reason that I have referred 
to this decision at such length is because it 
is a prelude tothe next decision. The first 
decision referred to a Sheriff's sale. In the 
year when the sale in question took place 
a Sheriff's sale in Oalcutta was gov-rned by: 
the same law and the same rules asa 


Sheriff's sale in England. But we have to ` 


consider now the position in respect of 
sales under the Code of. Civil Procedure 
which follow on attachment. Under the 
provisions of the present Code it is the duty 
of a decree-holder under O. XXI, r. 13, 
when applying for attachment, to fill up the 
form .which is given No. 6 in Appendix 
E of Act Vof 1908. We are here concern- 
ed with the attachment and sale of im- 
moveable property. The décree-holder 
applies for attachment and sale and he 
has to state what he. believes to be the 
judgment-debtor’s right, title and interest 
in the property,” and he further has to 
- declare ‘that .to the best of his 
knowledge and belief this statement is 
correct. I am not digressing when I point 
-out that when. the plaintiff applies for at- 
tachment before judgment of property he 
has under the provisions of O. XXXVIII, 
“1. -7 to describe the property in the same 
manner. Now I come to the next author- 
ity and this is the most important one. 
This isthe decision ‘of their Lordships of the 
Judicial Committee in Kissortmohan Roy v. 
‘Hursukh Das (6). In this case certain plain- 
tiffs had attached certain jute before judg- 
‘ment. It'was subsequently discovered that 
the jute in question was not the defendant's 
property, and ina subsequent suit damages 
“were awarded aganst the persons responsible 
for the attachment. They were the appel- 
lants before the Judicial Committee. Their 
Lordships stated at page 27* :— 

“The appellants mainly relied upon the 
English case of Walker v, Olding (7) which 
-was cited as an authority for the proposi- 
tion that a judgment-creditor is not respon- 
sible for the consequences of a sale, under a 

- Judicial order, of goods illegally taken in 
_ execution in satisfaction of his debt. Walker 


(©) 17:1. A. 17; 17 0.436; 5 Sar. P. O. J. 472 (P.O), 
D issn 1H 60, 621732 L. J. Ex. 142; 9 Jur. 

- Que.) 53; TL. T. 633; 11 W. R. 186; 158E. R.1033; 
J30.R.:R. 692, <- 0 E 3 ae ` 
"#Page of-17. IA [Hd] "> 
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v. Olding (7) would have been an 
authority of importance had the 


law of execution been the same in India 
asin England, but thereis in that repsect 
no analogy. between the two systems. In 
England, the execution of a decree for 
money is intrusted to the Sheriff, an cfficer 
who is bound to use his own discretion, 
and is directly resposible to those interested 
for the illegal seizure of goods which do 
not belong to the judgment-debtor. In 
India warrants for attachment in security 
are issued on the ex parte application of the 
creditor, who is bound to specify the pro- 
perty which he desires to attach, and its 
estimated value. In, the present 
case, by the terms of the parwana, no 
discretion was allowed to the officer of Ootrt 
in regard to the selection of the goods 
which he attached; his only function was 
to secure under legal fence all bales of jute 
in the respondent's premises which were 
pointed out by the appellants. The illegal 


- attachment of the respondent’s jute on the 


28th of November, 1883, was thus the direct 
act of the appellants, for which they became 
immediately responsible in law; and the 
litigation and delay, and consequent 
depreciation of the jute, being the natural 
and necessary consequences of their unlaw- 
ful act, their Lordships are of opinion that 
the liability which they incurred has been 
rightly estimated at the value of the goods 
upon the day of the attachment,” 

Sir Benjamin Lindsay in the decision in 
Brij Mohan Lal. v. Munni Bibi (4) relied 
upon this decision as authority for the 


-proposition that in India the decree-holder 


became, when he made‘ an application for 
attachment, responsible for the description 
of the judgment-debtor’s right, title and 
interestin the property. He argued that 
the principles laid down in Kissorimohun 
Roy v. Harsukh Das (6) were equally 
applicable to proceedings in attachment, 
and sale in execution after judgment as to 
proceedings in attachment prior to judg- 
ment: Sir Benjamin Lindsay said at 
page 348*:— 

“It seems to follow from this exposition 
of law that in India the attachment is made 
at therisk of the attaching creditor and 
that he is responsible for any result that 
can be traced to. an unlawful attachment 


< carried out upon application made by 


him” . X 
I concur in this view and, therefore, find 
that in Indiaa person who has purchased 


nS TL AL TY 
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property ata Court sale héld under the 


provisions ofthe Code of Civil, Procedure- 


and has subsequently been deprived of that 
property because it has been found that 
the judgment-debtor had no title in that 
property has a cause of action and a rigħt 
to obtain damages from the person who is 
benefited by the sale. It-would not follow 
that the decree-holder would be the only 
person who benefited by the sale, If the 
sale had left asurplus the judgment-debtor 
also might have benefited, The criterion 
would be I consider . as follows. The 
auction-purchaser has paid his money and 
in the end has got nothingfor it. Who got 
that money? The persons who got that 


money are liable to refund it to the auction- 


purchaser. ; 

Inow come to the next aspect of the 
question. - Do the provisions of ‘the Oode of 
Civil Procedure -as contained inO. XXI, 
rr. 91 and 93 bar sucha suit? It was the 

` opinion of a Bench of the Allahabad High 
Court in Ram Sarup v. Dalpat: Rai (3) and 
of a Bench of the Oaleutta: High Courtin 
Raja Rishee Case Lal v. ‘Manik Molla (2) 
that either the only right which 
an auction-purchaser could have was the 
right conferred upon him by the provisions 
of rr. 91 and 93 or in the alternative 
that if hehad aliunde any other rights he 
was deprived of those rights by the in- 
corporation of thesa rules in the present 
Code of Oivil Procedure. As I have already 
said I consider that if the Statute Law is 
silent on the subject such an auction- 
purchaser hasa right under the general 
principles of equity, and I cannot find that 
there is anythingin the rules in question 
which can deprive him ` of that right. 
True they give him another remedy. He 
is allowed if he can discover the absence 


of the judgment-debtor’s title in time to file ` 


an application to set aside the sale within a 
. month. But I can see nothing in these 
rules which deprives him of his general 
right. The ordinary rule is that a suit lies 
until it is expressly barred by express provi- 
sion. The Oodeof Civil Procedure in many 
places bars certain suits laying down. that 
the parties must take their remedy by an 
applicationand that no suit in such cases 
lies. ' But here there is no ‘such provision 
and where there is no such provision I 


cannot see that the suit can be barred. For. 


‘the above reasons Ishould-answer the ques- 
tion referred to us in the affirmative. 
Hasan, J.—(November 21,, 1929),—Be- 
fore entering into the task of answering 
the question referred to the. Full Bench for 
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decision I propose to make certain preli- 
minary ohservations and they are as fol- 
lows:— f 

(1) The Indian “Oodes of Procedure 
neither profess nor they arə intended to 
create new substantive rights which do not 
exist in law independently of them. Simi- 
larly they do not extinguish such existing 
operate: to bar- 


They 


remedies of procedure. 

(2) Such Codes are not exhaustive. 
are merely enabling Statutes. 

(3) A proclamation of sale of property 
under the rules of the Oode of Oivil 
Procedure is not an invitation to gamble. 
The auction sale is not a game of chance. 
It is a legal transaction with legal consequ- 
ences from beginning to end. The notion, 
therefore, that a bidder at such a sale: ` 
merely gambles isto my mind out of place 
‘in considering the nature and the effect of 
such a gale, Fy. 

(4) The doctrineof caveat emptor is nota- 
rule of general application in India. 

(5) According tos. 3of the Oudh Laws 
Act, 1876, “the law to be administered by 
the Courts of Oudh shall be as follows:— 

(fjes TI all enactments: for the 
time being in force and expressly, or by 
necessary implication, applying to British 
India or Oudh or some part of Oudh: 

(g) in. cases not provided for by the 
former part of this section, or by any other 
law for the time being in force, the Courts 
shall act according to justice, equity “and 
good conscience.” | , 


The question under consideration may 
well be resolved into two parts— ; 

(1) Is there a substantive right ‘in equit 
or outside equity existing in favour of a 
person who. happens to be the purchaser at 
a public auction to recover the sale price 
either in part or in whole from the person. in 
whose hands it lies when such a. purchaser 
has lost the property in a claim of para- 
mount title? 

(2) Ifthe answer to the foregoing ques- 
tion isin the affirmative, is the remedy of 
enforcing such a right by means of a suit 
barred by the provisions, of the ‘Code of 
Oivil Procedure? i 


My answer-to the first question isin the ` 
affirmative andto the second question in 


-the negative. 


I now proceed to give my reasons for the 
I feel that in 
this connection I am free to.resort for help 
and guidance to such principles of English 
Law as-are not the outcome of any peculiari- 


a En 


Me 


` of Lord Mansfield, O. J., 
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ty of that system but are principles of 
justice, equity and good conscience. | 

.Thecelebrated case of Moses v. Macferlan 
(8) I place at the forefront of my judgment. 
J am aware that the actual decision has 
been overruled in Marriot v. Hampton (9). 
In Moore v. Fulham Vestry (10) Lord 
Halsbury said:— 

“The principle of law is, not that money 
paid undera judgment, but that money 
paid under the pressuré of legal process 
cannot be recovered.” , 
- This, however, does not affect the master- 
ly exposition, if I may respectfully say so, 
of the principle of equity in the judgment 
in describing the 
nature of an action for money had and 


- received, Lord Mansfield said— 


“This kind of equitable action to recover 
back money which ought not in justice 
to be kept, is very beneficial, and, therefore, 


‘much encouraged. .It lies only for money 


which ex aequo et bono, the defendant 
ought to refund. It does not lie for 
money paid by the plaintiff which is claim- 
ed of him as payable in point of honour 
and honestly, although it could not have 
been recovered from him by any course 
of law, as in payment of a debt barred by 
the Statute of Limitation, or contracted 
during his infancy, or to the extent of 
principal and legal interest upon an 
usurious contract, or for money fairly lost at 
play; because in all these cases the defendant 
may retain it with a safe conscience, though, 
‘by positive law, he was barred from recover- 
ing : but -it lies for money paid by mistake, 
or upon a consideration which happens to 


fail, or for money got through imposition 


(express or implied) or extortion, or oppres- 
sion, or an undue advantage taken of the 
plaintiffs situation contrary to laws made 
for the protection of persons under those 
circumstances " < 


“The above statement of the principle of 
equity underlying an action for money 
hed and received must be qualified hav- 
ing regard to the development of law since 
the decision in Mosesv. Macferlan (8) was 
given. In Sinclair v. Brougham (11) Lord 
Sumner said:— ; 
“There is now no ground left for suggest- 
ing as a recognizable ‘equity’ the right 


: (8) (1760) 2 Burr. 1005; 1 W. BI. 219; 97 E. R. 676. 
: (9) ATIT AR. R. 439; 7 Term Rep. 269; 2 Esp. 546; 
E.R 


(10) (1895) 1 Q. B. 399; 64 L. J. Q. B. 226; 14 R; 343; 
71 L, T. 862; 43 W. R. 277; 59 J. P. 596. 

- (11) (1914) A. O. 398; 83 L. J. Ok. 465; 111 L.T. 1; 
53 8. J, 302; 30 T. L, R. 315, 
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to recover money in personam merely 
because it would be the right and fair 
thing that it should be refunded to the 
payer.” 

But the equity in the right to recover 
money paid under a. mistake of fact still 
holds good. The technical form of the 
action by means of which the said right 
may be enforced is of no importance in this 
conutry In Milnes v$ Duncan (12) Bayley, J., 
gaid: 

“There is no doubt as to the rule of lawap- 
plicable to this case. Ifa party pay money 
under a mistake of the law he cannot recover 
it back. But if he pay money under a mis- 
take of the real fasts, and no laches are 
imputable to him (in respect of his omit- 
ting to avail himself of the means of know- 
ledge within his power), he may recover 
back such money.” 

As pointed out by the Editors of the Re- 
vised Reports in the foot-noteat page 500*. 

“The dicta in this judgment as to the effect 
of ‘means of knowledge’, are overruled by the 
judgments of the Court of Exchequer in 
Kelly v. Solari (13).” 

To the judgment in Kelly v. Solari (13) 
I will have occasion to refer later. 

an re Bodega Co. Lid. (14) Farwell, J., 

said : 
- “Lord Mansfeld, speaking of the action 
for money had and received in Moses 
v. Macferlan (8) says: ‘It lies for 
money paid by mistake; or upon a 
consideration which happens to fail.’ 
The mistake on which you can recover 
must, as Bramwell, B,. puts it in Aiken v: 
Short (15) be a mistake as to a fact which, if 
true, would make the person paying liable 
to pay the money; not where, if 
true, it would merely make it desirable 
that he should pay the ‘money.’ 
That I. apprehend, means this. If you are 
claiming to have money repaid on the 
ground of mistake, you must shew the 
mistake is one which led you to suppose 
you were legally liable to pay.” 

Now I come to the case of Kelly v. Solari 
(13) already referred to. The general 
principle of equity that money paid under a 


(19) (1827) 6 B. & ©. 671; 30 R.R. 498; 9D-&R, 
731; 51. J. (o. s.) K. B.239; 108 E.R. 598;30 R, R. 
98 . 


(13) (1841) 11 L. J. Ex. 10; 60 R. R. 666; SM. & W. 
54; 6 Jur. 107; 152 E. R. 24. 
(14) (1904) 1 Ch. 276; 73 L.J. Oh, 198; 52 W. R. 
249; 89 L. T. 694; 11 Manson 95. < 
9) (1856) 1H. & N. 210 at p. 215; 25 L. J. Ex. 391; 


Š (1 
-4 W. R. 645; 156 E. R. 1180; 108 R. R. 526. 
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‘mistake of fact may be recovered was again 
affirmed by the Oourt of Exchequer in 
this case. The limitation applied by Bayley; 
J., in the case of. Milnes v. Duncan (12) as 
to omitting to avail of the means of know- 
ledge within power was set aside. Lord 
Abinger, O. B ‚said: i 

“I think the knowledge of the facts 
which disentities the party from recovering, 
must mean aknowledge existing in the mind 
at the time of paymént.” 

‘As stated by Williams, J., in Townsend v. 
Crowdy (16): ; 

“No doubt at one’ time .the rule that 
- money paid under a mistake of 

' fact might be recovered back, was subject 
to the limitation that it must be shown that 
the party seeking to recover it back had 
beén guilty of no laches. But since Kelly v. 
Solari (13) it has been established that it is 
not enough thatthe party had the means of 
learning the truth, if he had chosen to make 
inguiry. The only limitation now is, that he 
must not waive all inquiry.” 

In Kelly y. Solari (13) the principle itself 
was stated by Parks, B., in the following 
words:— ; 

“I think that where money is paid to 
another under the influence of a mistake, 
that is, upon the supposition that a specific 
| fact is true, which would entitle the other to 
“the money, but which fact is untrue, and 
the money would not have been paid if it 
had -been known to the payer that the fact 
was untrue, an action: will lie to recover it 
back, and it is against conscience to retain. 
it; though a demand may be necessary in 
those cases in which the party recovering 
may have been ignorant.of the mistake.” 

It need hardly be said that the principle 
is not limited to actions founded on contract 
as is evident from the case of Kellyv. Solari 
(13) itself: nor it there any reason in the 
principle itself as to why it should be s0 
limited. In’ my opinion it is of general 
application and there is no case so far as I 
know contrary tothis opinion. The case of 
Kelly v. Solari (13) was followed in Imperial 
Bank of Canada v. Bank. of Hamilton (17) 
the decision in which was given by their 
Lordships of the Privy Oouncil and is, 
therefore, binding on us as an authority. 
The case just now mentioned was againa 
casein which the relief was not founded on 
a contract. Lord. Lindley, in delivering 


(16) (1860)'8 O. B. (N. s) 477; 125 R. R. 740; 29 L. 
J. O`. 300; 7 Jur. (x. 8) Tl; 2 L. T, 537; 141 E. E. 


1251. : : 
< - (17) (1903) A. O. 49; 72 L. J, P, O. 1;. SL We B. 289; — 
87 L. T, 457; 19T, L. R, 56. , cit 
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the judgment’ of the Privy Oouncil on 
appeal from the Supreme Court of 
Oanda, said: — f , 

“But means of knowledge- and actual 
knowledge are not the: same; and it was 
long ago decided in Kelly v. Solari (13) that 
money honestly paid by mistake of facts 
could be recovered back, although the 
person paying it did not avail himself of 
means of knowledge ‘which he possessed. 


. This decision has always been acted upon 


since and their Lordships consider it 
‘applicable to the present case.” . 

To my mind the above pronouncement is 
conclusive on three points:— ' 

- (1) That an action would lie to recover 
back money honestly paid under a. mistake 
of fact, ; f ; 

(29) that it is enough that, the person. 
paying money had no knowledge of the 
true state of facts at the time of the pay- 
ment though he had had means of knowing 
the true facts; and 
- (8) that the action would lie even in cases 
where money has not been paid by virtue 
of a contract. 

If I understand the English Law correct- 
ly an action in the special form of an action 
for money had and received would not lie 
in the circumstances of this case for the 
reason that the liability .to repay did not 
arise ex contractu: but even in that system 
the difficulty was got over by introducing 
the fiction of a contract. As pointed. out 
by Lord Dunedin inthe case of Sinclair v, 
Brougham (11). ; 

“The English Common Law has various 
actions which, under a classification which 
I understand to be really one of modern 
growth, are divided into actions in respect 
of contract and of tort. But in the Roman 


‘Law the actions covering the same field are 


actions ex contractu and quasi ex contractu, 
actions ex delicto and quasi ex delicto........ è 
And coming to the case of money while 
mutuum was proper loan, pro-mutuum coy- 
ered the cases where money was had and 
received without contract, and a, special 
form of action for the common case of the 
payment of a supposed but non-existing 
debt was known as condictio indebiti. Now, 
the English Law, having no quasi-contracts, 
got over the difficulty in such cases as the 
action for money had and received by the 
fiction of a contract. It is, I think, obvious 
that the distinction between the fiction of 
areal contract on the one hand, and the. 
existence of a quasi-contract on the other, . 
is a distinction of a.. most. metaphysical . 

description. . 
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“Both systems, at any rate, in the case of 
money paid under a mistake in fact, 
recognize the obligation to re-pay where 
there is no jus in re. Both systems, I think, 
recognize the equitable rule, and proceed 
to carry it out according to the forms of 
_ their own development.” 

His Lordship went on to say: 

__ “It is not, however, necessary that the 
claim should be one capable of being 
made good by action at law. It will suffice 
if there is an equitable remedy.” . 

The action for money had and received 
“cannot be founded on a jus inre for you 
cannot have a jusinre in currency. It 
shews that both an action founded on a 
jus in re, such as an .action to get back a 
specific chattel and an action for money 
had and received are just different forms 
of working out the higher-equity that no 
one -has a right to keep either property 
or the proceeds of property which does not 
belong to him.” 

As I have already observed, we in this 
country are not bound by any specific 
form of action but we are bound to admi- 
nister law according to justice, equity and 
good conscience. The judgment of Vis- 
count Haldane, L. C., and the judgment of 
Lord Dunedin in the case of Sinclair v. 
Brougham (11) referred to above make it 
abundantly clear that there is an equitable 
remedy in favour of a person placed in 
the position of the present plaintiff to 
recover his money back. What are the 
facts? This is answered in the rider 
added to the questions which the Divisional 
Bench-has sent'to the Full Bench -that the 
auction-purchaser at the -date of the 
auction had no knowledge of the paramount 
title which succeeded in the subsequent 
suit. It follows that the plaintiff bought 
this property at the auction sale under a 
mistake of fact. This being so, he is entitl- 
ed to.the relief for which he has prayed 
in the suit, out of which this reference 
arose, on the principle of equity stated 
above. 

Further, I see no reason why on the facts 
of this case the fiction of a` contract 
induced by considerations ex aeguo et bono 
and imported into Common Law action for 
money had and received, as is clear from 
tha judgment of House of Lords in the 
case of Sinclair v, Brougham (11), should not 
be introduced in this case when the intro- 
duction clearly rests on principles of justice 
equity and good conscience. 

_ Inthe present case and other cases of this 
nature the decree-holder moves: the-Court- 
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to attach and sell the property of the 
judgment-debtor. The proclamation of 
sale is in essence an invitation by the 
decree-holder to the. public at large to 
come and buy the property. This is an 
offer and a bidder accepts it when he 
offers the highest bid to buy the property. 
The whole transaction becomes an executed 
contract as soon as the purchase money 
is paid and the sale is confirmed, I very 
much desire that I should not be misunder- 
atood. I donot say that this is a case ofa 
purchase under a contract in its technical 
sense. All I say is that the likeness 
between the elements of a real contract 
and the circumstances of this case is so 
great that it justifies resorting to the 
fiction of a contract. It is agreed that 
if the plaintiff had purchased this property 
ex contractu and the events had happened 
as they have happened in this case he 
would be entitled to the relief now prdyed 
for in this suit. It will serve no useful 


. purpose to pause to consider whether the 


relief would emerge out of a claim for 
money had and received, for breach of 
warranty or for failure of consideration. 
The undoubted fact remains that the 
prayer for such a relief would be re- 
cognized and granted by Oourts of Law. 

The decision of their Lordships of the 
Judicial Committee in Dorab Ally Khan v. . 
Abdool Azeez (5) was cited in support of 
the view taken by the lower Court. On the 
contrary, I am of opinion that the observa- 
tions made in that case support the view 
which Iam takingin the present case. The 
particular relief decided by that judgment 
failed because of the legal position of the 
Sheriff acting under a writ of fifa. The 
position of a decree-holder attaching and 
bringing to sale the property of the judg- 
ment-debtor by regular execution proceed- 
ingsisin my judgment wholly different 
from the position of a Sheriff acting under 
a writ of fi fa, This is clear from the 
decision under consideration and is also 
clear from the judgment of the same 
tribunal in Kissorimohan Roy v. Harsukh 
Das (6) to which I will refer in details. 
hereafter. z 

. In the arguments for the respondent 
emphasis was laid on the following passage 
in the judgment of Bir Jama W. Oolviile 
in tha case of Dorab Ali Khan v., Abdool 
Azeez(5):— 

: “Now it is, of course, perfectly clear that 
when ‘the property has been sold under a- 
regular execution, and the purchaser is 


afterwards evicted under a title paramount 


s eo 
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to that of the judgment-debtor, he has no 
~ remedy against either the Sheriff or the 
judgment-creditor”. 


It is ar ued that the wore “te ular exe- 
= > “ triéd on the other issues that have been, or 


cution” mean execution similar in nature 


to proceedings under the Code of Civil. 


Procedure relating to the execution of. a 
decree by attachment and sale of thé judg- 
ment-debtor’s ' property. I am of opinion 
that this i is not the meaning of the expres- 
sion “regular execution” in the passage quo- 
ted above. What it means is execution by a 
Sheriff under a writ fi -fa, within his 
jurisdiction, This-is clear; from what pre- 
cedes the passage under consideration and 
also from what immediately follows it. The 
latter is as follows:— - 

“This, however, is because the Sheriff is 
authorized by the writ to.seize the property 
of the execution debtor. which lies within 
his territorial jurisdiction and to pass 
the debtor's title to it without warranting 
that title to be good.” . 

It is well to bear‘in mind that the actual 
case was a case of execution outside the 
territorial jurisdiction of the Sheriff, Ac- 

` cording to the judgment of their Lordships 
“in the Judicial Committee execution by 
Sheriff inside or beyond his: territorial ju- 
risdiction stood on the same footing. 

I will no endeavour to show how this case 


is. an authority for the’ view which Iam. 


taking. Their Lordships say:— 
“The High Courts have assumed that if the 
defendant (the judgment-creditor) is to be 


treated as a principal in the transaction - 
~- (and their Lordships think he ought to beso , 


treated) the case must be governed by the 
ordinary rules relatingto vendors and pur- 
chasers upon. voluntary sales of immove- 
able property. This view does not appear 
to their Lordships to be correct. 
fendant directed the Sheriff to sell in his 
_character of Sheriff. He did not profess to 
- Bell, nor could he have sold, as for himself. 
He intended the sale should ’be, as in fact 
. it was, a sale by the Sheriff, as Sheriff and 
with the incidents attaching to such a sale. 
For the above reasons their Lordships are 
of opinion that action cannot’ be properly 
determined without further investigation 
into the facts, as they cannot say that the 
plaint.and the other documents on the ‘re- 
cord do not disclose a prima facie ` case 
for some relief against the defendant. There 
is no doubt a further question whether 
the plaintiff has shown a:case which, if 
proved, would entitle him to recover back 
the purchase money as money had ‘and re- 


‘ceived to his use as upon. a total failure of. 
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consideration......: They only decide that 


the plaintiff has not wholly: failed to dis- 


close a good cause of action on the face of’ 
the record ; and that the cause ought to be 


may be raised in it.” 


`. The case was accordingly remanded for 


trial. To my mind the meaning of the 
observations quoted above is perfectly 
clear and it is this that the plaintiff of that 
case had no cause of action because the gale - 
was exclusively the act of the Sheriff but that 
he had a cause of action fora relief in the 
nature of money had and received against 
the judgment-creditor if facts necessary 
for such a relief were established. Obvio- 
usly the case could not possibly have been 
remanded for inquiry as to such facts, had 
no action of the nature of an action for 
money had and received been permissible 
in law. I hold, therefore, that this decision 
is an authority’ for the view that an action 
like the present is maintainable and that it 


.is so independently of any specific rule of 


procedure. 
Now I come to the case of Kissorimohun 
Roy v. Harsukh Das (6), It is possible to 


_ state the proposition of law laid down by 


their Lordships of the Judicial Committee 
in that case detached from the facts of that 
case. 

“In India, warrants of KA in se- 
curity are issued on the ex parte application 
of the creditor, who is bound to specify 
the property which he desires to attach, 
and its estimated value. In the present 
case by the terms of the perwana, no dis- 
cretion was allowed to the officer of Court 
in regard to.the selection of the goods 
which he attached; his only function was 
to secure under legal fence all bales of jute 
in the respondent's premises which were 
The illegal. 
attachment of the respondant’s jute on the 
28th of November, 1883, was thus the direct 
act of the appellants, for which- they be- 
came immediately responsible in law; and 
the litigation and delay, and consequent | 
depreciation of the jute, being the ‘natural 
and necessary consequences of their unlaw- 
ful act, their Lordships are of opinion that 
the liability which they incurred has been 
rightly estimated at the value of the goods 


“upon the day. of the attachment.” 


The case was one of attachment before 
judgment but there is no difference in legal 
characteristics between such an attachment 


and an attachment after judgmeht in ex-- - 


ecution.of a decree. In cases of attachment 
before judgment the plaintiff-is required, 


650 BAHADUR SINGH 
unless the Court otherwise directs, to speci- 
fy the property required to be attached and 
the estimated value thereof and the Oourt 
orders the attachment of the whole or. a 

portion of the property so. specified—See 

“O0. XXXVIII, rr.5 and 6 of the Code of 
Civil Procedure, 1908. In cases of attach- 
ment of execution of a decree the decree- 

holder has to make an application to the 

Court. The application for execution has 
to be signed and verified by the applicant, 
that is the decree-holder or his agent. 
The application isto contain a prayer for 

-pttachment and sale or for sale without 
attachment of any property. Where the 
application is made for attachment of any 

jmmoveable property belonging to the 
judgment-debtor it shall contain at the 

foot:— 
“ (a) a description of such property suffi- 

“ cient to identify the same, and 

(b)a specification of the judgment-debtor's 
share- or. interest in such property to the 
best of the belief of the applicant and in so 
faras he has been able to ascertain the 
same—See rr. 10, 1L and 13 0f O. XXI of 
the Oode of Civil Procedure.. The state- 
ment of particulars which the decree-holder 
makes under cl. (b).of r. 13 may or may not 
amount to a warranty but it certainly 

amounts: to a representation on which a 

purchaser would be justified to rely— 

Mahomed Kala Mea v. Harperink (18). This 

being the nature of attachment and- conse- 

quent sale in proceedings arising out of ex- 
ecution of a decree it seems to me that the 
dictum of their Lordships of the Judicial 

Committee quoted above is a conclusive 
pronouncement 

liability of a judgment-creditor for the 

consequences of his act, if the attachment 
and the sale turn out to be illegal and Ie- 

' ult in loss’ to any person. It appears to 

me that the fact that the decree-holder in- 

specifying the judgment-dehtor’s interest in 
the property desired to be attached and 
sold acts up to his best belief only is no de- 
fence toa claim by a person who has 
suffered a loss in consequence of the act of 
attaching and selling illegally the property 
ofa third person. As pointed out by their 
Lordships of the Judicial Committee in 


the case just now referred to, the absence . 


of malice and probable cause is no defence 
. toa claim preferred after wrong has been 
. :done’ by an unlawful act. of the decree-hold- 


(18).1. Ind. Cas. 122; 36 T.A.32; 6A. U. J. 94: 13 
OW. N.249;-5 M. L. T. 126; 9 O.L. J. 165;11 Bom. 


` Ei R2227; 36' O. 323; 19 M L. J.-115;5 L, B.R: 235. 


Œ. G.) 
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er. Ido not think that I should pause to 
consider as to whether the decree-holder’s act © 
in attaching and selling a third party's pro- 
perty as the property of his judgment 
debtor was or was not an unlawful act 
within the meaning of the decision of their 
Lordships of the Judicial Oommittee. ` It 
would not be denied that it was unlawful 
nor do I think that it is necessary for me 
to consider the question as to whether the’ 
fact that the decree-holder attaches and : 
sells the attached property through the in- 
tervention of the Oourt and not directly 
absolves kim from liability or not. Here, 
again to my mind that fact is wholly immate- 
rial and does not affect the liability of the- 
judgment-creditor for the consequences of 
his unlawful act. If the Court proceeds .to 
make the attachment prayed for by the 
decree-holder it cannot attach any property ' 
other than the property specified and declar- 
ed by the judgment-creditor to be the pro- 
perty of the judgment-debtor: nor can the 
Court sell-any property other than the pro- 
perty so attached. è 
The judgment-creditor, therefore, being 
directly responsible for the consequences. 
of his unlawful act as sbown above loss 
may be caused to more than one person. 
In the first instance, the lossiscaused to 
the person whose property was sold and 
in the. second instance to the person who 
gave his money as a consideration for pur- 
chasing. such property and which money 
went intothe pockets of the decree-holder. 
I have no doubt in the circumstances that 
the decree-holder is liable to make good 
the loss to both. The first mentioned party, 
has already been recouped by the restoration 
of his property and the second party is, in 
my opinion, entitled to redress in the pre- 
sent suit. ; ; a 
_ It now remains to consider the second of 
two questions set forth at the outset of this 
judgment. On this part of the case the 
contention on behalf-of the [respondents is 
that the relief now sought for by the plaint- 
iff is barred by the provisions of the Code of 
Civil Procedure and the reasoning on 
which the argument rests is as follows :— 
The relief was barred under the Code of 
1859; the bar was removed by the Oode of 
1882 and the relief became open since and 
finally the provisions of the Oode of 1882 
which permitted such a relief. have been 
removed from ‘the ‘Code of 1908 and, there- 
fore, on this day the relief must be held 
as barred by the provisions of the new Code. . 
“With great respect I am not impressed . 
with this reasoning at all and I think it is 


wj 
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unsound. Ifthe purchaser has suffered an 
injury by the act of the decree-holder he has 
aright to be redressed and there must be 
remedy in law to allow such a redress— 
ubi jus ibi remedium. I have already held 
that he has such aright and if he hasit, 
admittedly there was no express provision 
in the Oode of 1859 which took away that 
right, nor is there any such provision in 
` the present Oode. Ialso think that the 
provisions of the Code of 1882 which 
have been construed to create such a right 
for the first time cannot be so con- 
strued when closely examined. The 
provisions of s. 315 of the Code of 1882 
have been construed to create the pur- 
chaser’s right to recover the purchase money 
even in cases not falling under s. 312 or 
313 and they are further construed to 
authorise him to seek relief by means of 
a suit. I do not agree with this construc- 
tion. Section 315 occurs in Ohap. XIX of 
the Code of 1882 and the Chapter is expressly 
devoted to the procedure “of the execution 
of decrees.” The setting in which the pro- 
visions of s. 315 are placed clearly emphasize 
the construction that the purchaser shall 
be entitled to receive back his purchase 
money in the event of a finding by the 
Court that the judgment-debtor had no 
saleable interest in the property when that 
finding is recorded in execution proceed- 
ings following but before the confirmation 
of the sale. The last clauss of s. 315 is— 
“The repayment of the said purchase- 
money............ may be enforced ...........- 
under the rules provided by this Oode 
for the execution of a decree for money.” 


Obviously there could be no need for 
such a provision if the purchaser was given 
only the right of instituting a suit in the 
usual way; and no separate provision of 
law such as the one under consideration 
was required to entitle a person to execute 
a decree which he may obtain in a suit 
instituted by him. Section 315, therefore, 
to my mind does not make provision for en- 
abling a purchaser to recover the purchase- 
money by means of a suit. Codes of pro- 
cedure are never intended and nowhere 
profess to create substantive rights. They 
merely embody rulee of procedure. But 
even if I assume that the construction con- 
tended for on behalf of the respondents is 


correct, I hold that s. 315 recognised a pre- ` 


existing right and did not create it. 

The construction, which I have adopted 
above, is supported by the provisions of 
tr, Gland ¥3 of O. KAL of the Code of 1908, 
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These rules enable the purchaser to have 
the auction sale set aside by an applica- 
tion on the ground that the judgment- 
debtor had no saleable interest in the pro- 
perty sold and obtain an order for repay- 
ment of his purchase money. The Code 
of 1908 is, therefore, and if I may say so 
rightly limited to proceedings ix execution 
initiated by means of an application and 
does ,not deal with substantive rights of 
persons which may exist in their favour 
independently of the rules of procedure. 
Such rights are neither created nor ex- 
tinguished by the provisions of the Oode. 
Section 47 of the Code of 1908 is the only 
section in which the remedy by suit in 


‘cértain cases is excluded in preference to 


an application in execution proceedings. 
I am not prepared to hold, in the absence 
of any ‘such bar as to a suit of the nature 
of the present suit, that itis barred by the 
Code of Givil Procedure. : 


The Oode of 1908 simply enables the 
purchaser to obtain the relief as to the 
repayment of his purchase-money in execu- 
tion proceedings and before the confirma- 
tion of the saleand the right to the relief 
arises on proof of the fact that the judg- 
ment-debtor had no saleable interest in the 
property sold. Whois entitled to adduce 
this proof? Having regard to the limita- ` 
tion of the proceedings, the answer must 
be: the purchaser, the judgment-debtor 
and possibly also the decree holder. (I 
also think that ‘no saleable interest’ is 
not an appropriate expression to connote 
‘no interest’ and does not connote it). 
Clearly a person who lays claim to a para- 
mount title has no locus standi in those 
proceedings. Admittedly he has a right 
to sue to establish that title and to implead 
the purchaser, the decree-holder and the 
judgment-debtor, and if the suit succeeds 
the purchaser must deliver the property 
to the claimant. It is only then and in 
those circumstances that the purchaser 
acquires the right to the relief of refund. 
How the enforcement of sucha right by 
means of a suit can be held to be barred 
by the provisions of rr. 91 and 93, I 
frankly admit, surpasses my comprehen- 
sion, Those provisions have simply no ap- 
plication. 


Further, Iam of opinion thatit is not. 
right to interpret the Oode of 1908 with 
reference to the Codes of 185¥ and 1&882— 
See the observations of their Lordships 
of the Judicial Committee in thecases of 
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Norendro Nath Sirear v. Kamalbasini Dasi 
(19) and Ramanandi Kuer v. Kalawati 
Kuer (20). | 

It has been argued on behalf of the re- 
spondents that the view which I am taking 
will entail a great loss to the decree-holder. 
The argument does not appeal to ma. 
It seems to me inevitable that some boay 
must suffer. Between the two, the pur- 
chaser and the decree-holder, we have to 
decide who should suffer. When the true 
facts on: which the execution proceedings 
and the sale resulting therefrom are taken 
into consideration, as I have endeavoured 
to show in a previous part of the judg- 
ment, the responsibility rests primarily on 
the shoulders of the decree-holder. 
should, therefore, take the consequences 

and not the purchaser, who came on the 
scene only as it were on an invitation by the 
decree-holder. , 


_ I feel and feel strongly. that I have the 
misfortune to differ from the decisions of 
the High Oourts in India—Ram Sarup v. 
Dalpat Rai (3), Raja Rishee Case. Law 
v. Manik Molla (2), Tirumalasami Naidu 
v. Subramaniam “Chettiar (21), Balvant 
Raghunath v. Bala Malu (22), and Habib ud- 
din v. Hatim Mirza (23). In the province 
of Oudh, however, there have been no 
decisions which would compel me to abide 
by the principle of stare decisis, Here, 
` therefore, I am not in any, manner guilty 
of unsettling settled law. The two cases 
decided in this province are Rrij Mohan 
-~ Lalw, Munni Bibi (4) and Ram Dayal v. 
Rampal Singh (1). The opinion expressed 
by Sir Benjamin Lindsay then Judicial 
Commissioner of Oudh in Brij Mohan Lal 
y. Munni Bibi (4) is the same as mine 
while the opinion of Mr. Daniels in Ram 
Dayal v. Rampal Singh (1), he would have 
been the same had the decision of Sir 
Benjamin Lindsay been placed before him. 
In this state of case-law in the province 
of Oudh, I see no reason why I should 
not give expression to my own opinion 
which I have: formed in the present case 
< irrespective of the consideration that I 


(19) 23 I. A 18; 23 O. 563; 6 M. L. J. 71; 6Sar. P. O. 
J. 667 (P. -0.). 
(20) 107 Ind. Oas. 14; 551. A.18; A. I. R.1928 P. 
0.2: 50. W. N.96,1-L. T. 40 Pat. 19; 30 Bom. L. 
R 227; 47 O. L, J. 171; 54 M, L. J.281; 9 P. L. T,97; 
390, W.N. 402;26 A. L. J. 385; (1928) M. W.N. 
282; 7 Pat. 221; 27 L. W. 782 (P. O.). j 
- (31) 45 Ind. Cas. 109; 40 M. 1009. 
~ (99) 67 Ind. Cas. 360; 46 B.833; 24 Bom. L.R: 308; 
A:T, R. 1922 Bom. 205. f 
(23) 86 Ind. Cas. 622; 6 Lah, 283; 1 Lah. Cas. 552; A. 
L R. 1925 Lah. 467. l | 
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am coming into conflict with a large body 
of views contrary to my own. My answer, 
therefore, to the question referred to the 
Full Bench is in the affirmative. 

Srivastava, d.—November. 21, 
1929}. The question referred to the Full 
Bench for decision is that when a person 
purchases immoveable property at an 
auction sale in execution of a decree of 
Oourt and subsequently loses the same 
under a decree passed in a suit brought 
by a third party against the purchaser, 
the decree-holder and the judgment-debtor, 
and when such person at the date of the 
auction had no knowledge of the paramount 
title which succeeded’ in the suit, whether 
such a person is entitled to bring a suit 
for the recovery of his purchase money as 
against the decree-holder? We have to | 
decide this as adry question of law and 
it is, therefore, unnecessary to -make any 
reference to the facts of the case which have 
given rise to this reference . 

If the question were to arise in relation 
to a purchaser at private sale the answer 
would present -no difficulty. Generally in 
the case of private sales there are express 
covenants of title contained in the sale 
deed which protect the vendee against 
any defects in the title of the vendor. 
Apart from such express covenants, s. 109 
of the Indian Oontract Act in the case of 
sales of goods and s 55, sub-s. (2), of the 
Transfer of Property Act in the case of 


.sales of immoveable property make provi- 


sion for an implied warranty of title of the 
vendor.: The question, therefore, is whe- 
ther in the case of execution’ sales there 
is any such warranty of. title; whether 
expressed or implied, ‘on the part of the 
decree- holder which may entitle the auction- 
purchaser to claim his purchase money 
from him. The matter seems to be con- 
cluded by the decision of their Lordships 
of the Judicial Committee in Dorab Ally 
Khan v. Abdool Azeez (5). It is true that this 
was a case ofa sale by the Sheriff under 
a writ of fi fa and that the law of 
execution as laid down in the Code of 
Civil Procedure is different from the law 
Telating to attachment and sales made by 
the Sheriff but their Lordships after poin- 


‘ting out the distinction between the posi- 


tion of a purchaser at a private sale and 
that of a purchaser ata Sheriff's sale went 


. on to observe as follows:— 


“Now it is, ofcourse, perfectly clear that 
when the property has been so sold under 
a regular execution and the purchaser ig 
afterwards evicted, under a, title paramount 
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to that of the judgment-debtor, he has 
no remedy against either the Sheriff or the 
judgment-creditor. This, however, is be» 
cause the Sheriff is authorised by the writ 
to seize the property of the execution 
debtor which lies within his territorial 
jurisdiction, and to pass the debtor's 
title to it without warranting that title to 
be good.” 
- These observations are not limited to 
cases of Sheriffs sales but apply also to 
eases where the property has been “sold 
under a regular execution.” Leaving this 
authority aside I fail to find anything in 
the provisions of the Civil Procedure Code 
relating to execution of decrees which 
could be construed as a warranty on the 
part of the decree-holder. Rather the said 
provisions seem to me to negative any such 
warrenty. Ex facie a decree-holder can 
have no definite knowledge as regards the 
title of another party, the judgment-debtor, 
-Qounsel for the applicant has relied upom 
the reference made to the judgment- debtor's 
property in the form of the application 
for execution of decree as given in No. 6 
of Appendix E of the First Schedule of the 
Code of Civil Procedure. In column 10 of 
this form it is said thatthe amount as claim- 
ed “be realized by the attachment and sale 
of defendants’ immoveable property specifi- 
ed atthe foot of this application.” 

In the verification clause the decree- 
holder is required to show that “what 
is stated in the above description 
is true to the best of my knowledge and 
belief and so far’as I have been able to 
ascertain the interest of the defendant in 
the property therein specified.” 

This may well be read with the provisions 
of O. XXI, rr. 13 and 66 ofthe Code of 
Oivil Procedure. Order XXI, +. 13 provides 
that the application for execution shall 
contain. 

“(b) .@ specification of the judgment- 
debtor’s share or interest in such property. 
to the best of tbe belief of the applicant 
and so faras he has been able to ascertain 
thesame.” | 

Similarly O, XXI, r. 66 (2), which deals 
“with the proclamationof sales, lays down 
that the proclamation shall specify as 
fairly and accurately as possible” ‘the’ 
necessary particulars relating to the 
property proclaimed for sale. Sub-rule. 3. 


. Of this rule provides that “every appli- . 


cation for an order for sale under 
this rule shall be accompanied by a 
statement signed. and verified in the 
manner hereinbefore prescribed. for the 
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signing and verificatioñ of pleadings and 
containing, so faras they are known to or 
can be ascertained by the person making 
the verification, the matters required by 
sub-r. (2) to be specified in the proclama- 
tion,” 

The very qualified texture of the rules 
quoted above shows that the decree-holder 
could not be expected and has not, therefore, 
been required to vouch for the title of the 
judgment debtor in the property sought to, 
be sold. He is only required to specify the 
judgment-debtor's interest “so far as he 
has been able to ascertain the same.” 
Similarly the proclamation issued by the 
Court does not undertake to guarantee. the 
judgment-debtor but only: 
professes to specify the particulars “as 
fairly and accurately as possible,” The 
net result, therefore, is that both the decree- 
holder and the Oourt neither affirm nor 
deny the title of the judgment-debtor. All: 
that they put up for sale is the right, title 
and interest of thejudgment-debtor what- 
ever it might be. It follows thatif it sub- 
sequently turns out that the judgment- - 
debtor has’ no title, the -decree-holder 
having never guaranteed that the judg- 
ment-debtor had a good title, he cannot be 
legally made liable for the refund of the 
purchase money. The case is clearly one 
to which the principle of caveat emptor 
would apply. No doubt, as remarked in 
Eichholz v. Bannister (24) the rule of caveat 
emptoris be set with so many exceptions 
that they well nigh eatit up. As 1 have 
pointed out before, the provisions contain- 
ed in s. 109 of the Oontract Act and s. 55 of 
the Transfer of Property Act have abrogat- 
ed that rule in thecase of private sales in 
this country. But the principleof the rule. 
as enunciated by Erle, O. J., at page 289* 
would fully apply tothe case of execution 
sales in India: 
` “But I take the principle.........to be this, 
I am in‘ possession of a‘horse or other 
chattel: I neither’ affirm or deny that I 
am the owner: if you choose to take it as 
it is, without more, caveat emptor ; you have 
no remedy, though it should turn out that ` 
I have no title.” : 

Thus, in my opinion, there is no warranty, 
by the decree-holder and there is nothing 
in the general law which could entitle an 
auction-purchaser who is evicted by a 
person possessing a paramount title to 


(24).(1864) 144 E. R. 284; 34 L. J. O. P. 105; 12L. Y, | 
76; 11 Jur. (xN. 8.) 15; 13 W. R. 96; 142-R. R. 594. i 
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the Codes of ivil Procedure of 1877 and 


1882 gave the auction-purchaser a limited. 
right, according to the condition laid down. 
therein, to get back his purchase money. 


when the judgment-debtor had.no saleable 
interest in the property sold. Section 315, 
of Act XIV of 1882 ran as follows :— 
“When a sale of immoveable property is 
-sət aside under s. 312 or 313, or whenit is 
found that the judgment-debtor had no 
saleable interest in the property which pur- 
ported to be sold and the purchaser is for 
that reason deprived of it, the purchaser 
shall be entitled to receive back his pur-. 
chase money (with or without interest as 
the QOourt may direct) from any person to 
whom the purchase money has been 
aid.” : 
“The repayment of the said purchase 
money and of the interest (if any) allowed 
by.the Court may be enforced against such 
person under the rules provided by this 


Code for the execution of a decree for.’ 


money.” . 

Section 313 of the same Code provided 
that — 

“The purchaser at any such sale may 
apply tothe Court toset aside the sale, on 
the ground that the person whose property 
purported to be sold had no saleable interest 
therein i i 

Thus it will appear that s. 315 declared a. 
purchaser entitled to receive ‘back his pur- 
chase money either (1) “when asale of im- 
moveable . property is set, aside, under 
s. 313”, in other words on the “ground 
that the judgment-debtor had no saleable 
interest in the property sold, or, (2) when 
it is found that the judgment-debtor had no 
saleable interest in the property.” This 
second class of cases must clearly refer to 
eases other than those mentioned in the 
first-class. It was, therefore, held in many 
eases. decided with reference tothe provi- 
sions of this section, to apply to cases in 
which the sale had not been set aside under 
the summary provisions of s. 313 but where 
in any regular suit there had been an 
” adjudication about the judgment-debtor 
having no saleable interest. It is not 
necessary for me to’ make reference to those 
decisions as the Code of Civil Procedure 
(Act V of 1908) has materially altered the 
provisions of. law on the subject. Order 
XXI, r. 93 of Act V of 1908 which corres- 
ponds.to s. 315 of Act XIV of 1882 has 
omitted the second and the fourth para- 
graphs altogether and- as -substituted—the 
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claim the purchase money from the decree- - 
holder. But the Legislature when enacting. 
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words “shall be entitled to an order for 
re-payment” in place of the words “shall be 
entitled to rezeive back” as they were used 
in para. 30f the old section. The result 
of this amendment seems clearly to be to 
confine the remedy given by this rule to 
the first class mentioned above, namely, 
when a sala has been set aside on the 
ground that the judgment-debtor had no 

saleable interest in the property sold. It 
is no longer possible for an auction-, 
purchaser toclaim refund of this purchase 
money in a case where the sale has not been 
set aside under O. XXI, r.91, correspond- 
ing to the olds, 313, even though it might 
have been found in a regular suit that the 
judgment-debtor had no saleable interest. 
I am further strengthened in this view by 
the change made in the language of para. 3. 
The words now used namely “shall be 
entitled to an order for re-payment” confine 
the remedy to execution proceedings, |, 
whereas the words which were used in the | 

old s. 315, namely, “shall be entitled to 
receive back”, were much more general and 
justified the view which had been taken in 
certain cases decided with reference to the 
old Code thata separate suit was maintain- 

able to enforce refund of the purchase 

money where the case fe! under the second 

paragraph of 5,315. [tis hardly necessary 
for me to speculate as regards the reason 
for the Legislature so limiting the scope of 

the provisions of the old s. 315 or the 
reason for their restricting it still further in- 
O. XXI, r. 93 of the present Code. How- 
ever the reasons are not farto seek. After 
a sale has been confirmed and the money., 
has been paid to the decree-holder or distri-, 
buted amongst them if they aremore than 
cne, it would be often difficult to get back 
the money. This difficulty would increase 
with the lapsé of time. Besides it would; 
be impolitic to leave the decree-holder in a 
position of uncertainty for an indefinite 
period. It would also in many cases be 
most unfair to the decree-holder to make 
him refund the purchase money when. 
possibly his own rights for enforcing the. 
decree have become barred and when the 
judgment-debtor has secured full benefit 
ofthe sale, Beit asit may, the right of 
refund given in these provisions of the- - 
Code of Civil Procedure is a creation of the 
statute law andcan, therefore, be exercised 

only subject to the limitations and qualifi- 

cations laid down therein. The terms of 

O. XXI, r. 93 clearly limit the remedy to 

cases in which the sale has been set aside. 
< under.r.92 and do not -extend to cases in. 


/ 
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which the sale has not been set aside even 
though a decree might have'been passed in 
a suit brought by a third party against the 
purchaser, 

It has been arguedthat the provisions of 
O. XXI,r. 93 donot bar a suit for refund 
of the purchase money. This is quite cor- 
rect. But the question remains that if such 
asuitis instituted, what is the sanction for 
the Oourt giving the auction-purchaser a 
decree for refund in that suit. I haveshown 
above that no such sanction can be found 
either in the general law orin the statute 
law. The learned Counsel for the appli- 
cant answered this by pointing out that as 
the period of limitation for an application 
to set aside a sale as prescribed by Art. 166 
of Sch. I of the Indian Limitation Act is 
only 30 days, therefore, if the purchaser is 
unable to discover the defect in the judg- 
ment-debtor’s title or is for any other reason 
unable to make the application within that 
period, he would be deprived of all remedy 
unless he is allowed to institute a separate 
suitfor refund of his purchase money. He 
argued that the auction-purchasar should 
be- entitled to the refund, by reason of the 
failure of consideration, on grounds of 
natural justice and equity. The argument 
is no doubt attractive but I have 
not been impressed with its soundness. I 
have shown before that there is no guaran- 
tee of title given ata Court sale either by 
the Court or by the decree-holder. It is 
also obvious that there is no privity of 
contract between the auction-purchaser 
and the judgment-debtor. The auction- 
purchaser purchases with his eyes open. 
He takes the property subject to all the 
attendant risks. He ought to have known 
_ and must be deemed to know, when he 
bought the property, that if he complained 
of any want of title in the judgment-debtor 
his complaint could be entertained only 
subject to the limitations prescribed by the 
Code of Civil Procedure. This being the 
correct position I fail io see how the 
auction-purchaser can invoke any equity in 
his.favour. Ido not deny the right of a 
vendee tO recover back his purchase 
money where the consideration fails and 
the purchaser is unable to get what he paid 
for. But in a case like the present the true 
consideration is the assignment of the right 
title and interest of the judgment-debtor 
whatever it might be. Looked at in this 


light it cannot possibly be said that. there 


has been a failure of consideration which 
could entitle the auction-purchaser to ary 
relief on grounds of equity. In this con- 
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nection I might refer’ to the observations 
of Patterson, J., in Chapman v. Speller (25). 
In this case the defendant purchased 
certain articles at a Sheriff's sale and 
‘subsequently sold them to the plaintiff. 
The articles were afterwardsclaimed and 
taken away by a third person under a 
‘superior title. The plaintiff sued the de- 
fendant to recover the priceon the ground 
of failure of consideration. Their Lord- 
ships remarked: . 

“But we are of opinion that the fact; 
do not raise the point on which he relies; 
that the true consideration was the as- 
signment of the right whatever it was, 
that the defendant had acquired by his 
purchase at the Sheriff's sale; and that 
the consideration has not failed,” 

I have already pointed out some of the 
complications which might arise if the 
decree-holder is to be hung up in uncer- 
tainty and dovbt as regards his position 
more or less indefinitely. Ifthe principle 
urged by the applicant is accepted it 
would follow that the auction-purchaser 
must also be coneeded the right toclaim 
a proportionate refund in case he loses 
only a part of the property by reason of 
the judgment-debtor's title being partial- 
ly defective. If the auction-purchaser is 
allowed to claim a refund afterwards on 
the ground of hishaving made a bad bar- 
gain why should not the decree-holder or 
the judgment-debtor have the correspond- 
ing right to recover from him the full’ 
price in case he happens to make a good 
bargain and succeeds in getting the sale 
confirmed in his favour at a low price. 
It is obvious that such a suit cannot 
be entertained. In Tzza-un-nissa vV. 
Kunwar Periab Singh (26) their Lordships 
of the Judicial Committee decided that 
where immoveable property was sold sub- 
ject to two mortgages which after com- 
pletion of the sale were declared invalid, in 
such a case the purchaser wasentitled to the 
benefit accruing to the property from its 
having been exonerated from mortgage 
liability and that he was not liable to 
account to the vendor for the amount 
thereof as unpaid purchase money. Then 
again, how would the so-called equities 
between the decree-holder and the auction 
purchaser be adjusted when the 
decree-holder himself happens to be 


(25) (1850) 14 Q: B. 621; 19 L. J. Q.B. 289; 14 Jai, 
652; 80 R. R. 342; 117 E. R. 240. 

(26) 3 Ind. Cas, 793; 36 I..A. 203;130, W.N. 1143; 
10 O. L. J. 313; 6 A.L. J.. 817; 11 Bom. L. R. 1220; 6 
M. L. T. 277; 19 M. L. J, 682; 31 A, 583 (P.O). 


656 
. the- 


BAHADUR. SINGH V. 


auction-purchaser? If we pursue 
the ‘argument based on equity: to its 
‘logical | ‘conclusion then the party 


who is really. and truly benefited is the 


judgment- débtor and if for any equitable 
consideration a right of suit is conceded 
in favour of the auction-purchaser it 
should more appropriately be against the 
judgment-debtor rather ‘than against the 
decree-holder. For these reasons I am of 
opinion that this ground based on pquity 
“must fail. 


Next let us turn to the case-law. on > 


. the subject. Strong reliance has . been 
placed by the applicant on the decision ot 
their Lordships of the Privy Oouncil in 
Kissorimohun Roy v. Harsukh Das (6) and 
on the decision of a Bench of a late 
_,Oourt.of the Judicial Oommissioner of 
Oudh,in Brij Mohan Lal v. Munni Bibi (4). 
-In the first of these ‘cases the plaintiff 
brought a suit for damages in respect 
of certain bales of jute belonging to him 
which had been attached and sold in a 
suit to which he was not a party. In 
this ease their Lordships of the Judicial 
Committee pointed out the distinction 
between the.law of execution in India 
and in England. , They, observed as fol- 
fows:— 

` “In England the execution of 4 decree 
for money is entrusted to the Sheriff, an 
officer who is bound to use his own ‘dis- 
eretion, and is directly responsible to those 
‘interested for’ the illegal seizure of goods 
which. do not “belong to the judgment- 
. debtor. In India, warrants for attach- 
ment in “security are issued on the 
‘ex. parte application of the creditor who 
is bouud to specify the property which 
he desires to attach, and its. _ estimated 
value.” 

In conclusion their Lordships ‘having 
held that the illegal attachment was the 
direct act of the decree-holder, the attach- 
ment having been made of goods pointed 
out by him. to the officer of the Oourt 
who. was allowed no discretion in regard 
to the selection of the goods which he 
attached, the decree-holder was responsible 
in law to the plaintiff. This case is quite 
distinguishable. ‘It is- the case of a wrong 
committed by the decree holder in relation 
to, a person who was no party to the 
‘suit and has no bearing on the question 
under consideratton. In Brij Mohan Lal v. 

, Munni. Bibi\4), Mr. bg Wa (afterwards 
“pir Benjamin, Lindsay). did express. the 
: opinion “that .in execution sales. it might 

“be Properly” ‘said that: there- i, 2 warranty 
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by the decree-holder that’ the property does 
belong to the judgment-debtor.” I must 
respectfully dissent from this observations | 
of the learnéd Judge. It may be point- . 
.ed out . that Mr. Piggott (afterwards Sir 
Theodore Paggott) found himself unable | 
to concur. unreservedly in the. -view ex- 
pressed by his colleague and preferred to 
decide the case on anothér ground. It . 
is worthy of note‘ that this case arose . 
out of proceedings which had been taken. 
under the former Code of . Civil Procedure. 


(Act XIV of .1882), The report does 
not show that any question was 
raised on behalf of the ‘appellant f 


about the right of an auction-purchaser 
to claim a refund by means of a regular 
suit, and the learned. Judge never con- 
sidered the change_made by the Legis- 
lature in the provisions of O. XXI, r. 93 
of the Oode of Oivil Procedure. . The 
decision of Sir Benjamin Lindsay cannot, 
therefore, he regarded as any authority 
on this ‘point. Moreover . asthe proceed- ` 
ings which gave rise to. the suit arose 
under the old Civil Procedure Code, there- 
fore it can be possible to support -the ` 
conclusion arrived at by Sir Benjamin 
Lindsay on the ground accepted by the 
Madras High Courtin Tirumalasami Naidu 
v. Subramaniam Chettiar (21), namely, that 
the right of suit should .be deemed to 
have accrued under the old Code and 
could not, therefore, be affected by the ` 
provisions ‘ofthe new Oode, | ; 
‘I do not consider it necessary. “to. dis- 


-cuss the. cases decided with reference to. 


the old Code of Oivil Procedure inasmuch. 
as.Act V of 1908 has, 
materially altered the, Jaw: on the subject. 
In Raja Rishee Case Law v. Manik Molla . 
(2) a Bench of the Calcutta -High Oourt ° 
consisting of Cuming and Page, JJ., held: 


that the' effect. of O. XXI, r. 93 is that the.. 


only method under. the Civil Procedure 
Code by which an auction-purchaser at 
a Court sale is entitled’. to obtain a re-. ` 
fund of the purchase money is by apply- 
ing ,to set aside the sale as therein pro- 
vided. ‘hey held that the rulings: relied 
upon by. them ‘should now be followed 
as a settled “cursus curie” and - remark- 
ed that the decision in Prasanna Kumar 
Bhartacharjee v. Ibrahim Mirza (27) in 
which it was.held that the. auction-pur- . 
chaser could claim a réfund ofthe’ pur- 

chase price without having “recourse to 
0. XXI,.r. 93,. could not be regarded ag 


“en 41 tia, Oas, 924; 36 0. Tu J, 205, re ae 


in my opinion, -* 
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a binding authority or as having been 
correctly decided. In Tirwmalasami Naidu 
v. Subramaniam Chettiar (21) Oldfield and 
‘Phillips, JJ., held that “in a Oourt sale 
nothing passes beyond the right, title 
and interest of the debtor; and as there 
js no’ guarantee that it (warranty) exists 
or is of any particular extent, -the pur- 
chaser could have no cause of action 
apart from: the Statute. The former Code 
accordingly- conferred on him a special 
right which the present Code- has re- 
stricted and: for the enforcement of which 
it provides special procedure.” : 

In Balvant Raghunath v. Bala Malu (22) 
Sir Norman Macleod, O.J, and Ooyajee, 
J., decided that where a person pur- 
chases property at a Court sale but does 
hot succeed in obtaining possession thereof 
he must get the sale set aside under 
©. XXI, r. 91 of the Code of Civil Pro- 
cedure before he can -obtain the right-to 
ask for a refund of the purchase money. 
The learned Judges-distinguished the pre- 
vious decision-of their Oourt in Rustomji 
‘Ardeshir v. Vinayak Gangadhar (28) on the 
ground that if was a case under the 
Code of 1882-and did not approve of 
the remarks made in that case about. 
implied warranty of some saleable interest, 
In Habib-ud Din v. Hatim Mirza (23) Sir 
Shadi Lal, O. J., and Mr, Justice Le 
Rossignol, J., held that in the case ofa 
gale made in execution of a decree there 
is no implied covenant of title either by 
the decree-holder or by the Court and: 
the doctrine of caveat emptor fully appli- 
ed to’ such a “sale. Oonsequently they 
came. to the conclusion that the auction- 
-purchaser could not bring a suit for re- 
fund of his purchase money on the ground 
that the-judgment-debtor had no saleable 
interest- in the property. In Nannu Lal. 
y. Bhagwan Das (29) Sir Henry Richards, 
C. J. and Muhammad Rafique, J., held that 
under the present Oode of Civil ` Pro- 
cedure an auction purchaser who has- 


been deprived by means of a suit against’. ` 


the judgment-debtor of the property pur- 
chased by him cannot obtain a refund of 
the purchase money without getting the 
execution sale set aside. The same view 
has been taken -by another Bench of the 
same Court consisting of Sulaiman and 
Gokul Prasad, JJ. In Ram Sarupv. Salpat 
Rai (3). Lastly -in Ram Dayal v. Rampal: 
Singh.(1} Mr. Deniels, A., J. O. (afterwards 


(28) 7 Ind. Cas: 955; 35 B. 29; 12 Hom. L.R. 723, 
(29) 87 Ind, Oaa, 0; 39A, 114;16 A, LJ, 1216, 


A49- 


GADADHAR PRASAD V, SUMER SINGH. 


- Evidence of special custom, what amounts to. 


657 


“Mr. Justice Daniels), though he felt impres- 
‘sed. by what he thought. to be- hardship 
‘of confining’ .the- purchaser to. the remedy 
under O. XXI, r. 93 felt himself bound to 
follow. the law as laid down-by a Bench 
of the. Judicial Commissioner's ‘Court in 
another’ case and relying on it held 
that a purchaser at a Court: sale who is 
afterwards -deprived of the property by a 


„person claiming. title. paramount, has a 


right to recover his money on making an 
application under. O, XXI, r. 90 of the 
Civil Procedure Code but: has no-right:-tó 
recover it by a regular suiti < 7 `C OCI 

- Thus’ it will appéar that the ‘High Courts 
of Calcutta, Bombay, Lahore, Allahabad 
and the late -Court of the Judicial Corn- 
missioner ‘of’ Oudh ` are all agreed” that 
the right of an” auction-purchaser for Te- 
payment of his purchase money is con- 
fined to cases in which the sale has-been 
set aside under O. XXI, r. 92 of Act 
V of 1808 and that the auction-purchaser 
has no right to recover it by means of 
a regular suit. Against this overwhelm- 
ing. weight -of authority in support of the 
view adopted by me we have not been 
referred to a single case decided with 
reference to the provisions of the new 
Code-of Civil Procedure (Act V of 1908) 
in which a contrary view might have been 
taken. The view taken by me- may, be 
right or it may be wrong. Even if-it 
turas out to be wrong I will have the 
satisfaction of having erred in large com- 


pany. A KA 
For the above reasons I would answer 

the question referred to the Full Bench, 

jn the negative, : ` ; 
By the Court.—in accordance with: 

the opinion of the majority of the J udges 

we answer the question referred to the. 

Full Bench in the affirmative. - j : 
A. Referenceanswered in the afirmative, 
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There is no general custom in “the Province ‘of 
Oudh which enables the Jandlord to re-enter in the 
ease of the transfer of a grove, apart froma 


village custom to be proved by the wajib-ul-arz or 
other evidence. © 


- Mohammad Ali Mohammad Khan v. Madari Shah ` 


(1), followed. : f 

Mahabir Prashad v Uman Shankar (2), distin- 
guished. f 

Ganesh v, Suraj Bakhsh Singh (3), doubted, 


; Mohammad Akbar v. Lachhman Prasad (4), referred 
o ` s 


` Where it appeared from the wajib-ul-arz that’ 


there was one custom applying toa certain number 


‘ of groves by which a sale by the grove-holder 


“ee 


`. Messrs. 


“would amount to an abandonment and the landlord 


would be entitled to take possession of the grove, 
but, there. were two groves which were exempted 
from this custom and another custom was sub- 
atituted, namely, that, if the grove-holder trans- 
ferred his grove, the landlord would be entitled to 
what is known as hag chaharum on one-fourth of 
the sale consideration. Lastly there were two 
groves for which no custom was prescribed at all: 

Held, that this was not sufficient to prove & 
uniform village custom. 


Second appeal against the decree of the 
Additional Subordinate Judge, Sitapur, 
dated the-23rd March, 1929, : 

. Mr. B. N. Roy, for the Appellant. 
Rajeshwari Prasad and Raj 
Bahadur, for the Respondent. 


JUDGMENT .—This is a second appeal 
by the plaintiff who is a zemindar. The 
cause of action for his suit wasa saleby a 
grove-holder of a grove situated in a mahal 
of which the plaintiff is admittedly the 
ground landlord. The lower Courts have 
agreed in dismiésing the suit, and the plaint- 
iff appeals on two main grounds. The first 
is that there is a general custom in Oudh by. 
whichgrove-holders are debarred from selling 


| their groves, and the second is that there is 
`a special custom in that village to that effect. 


The- view that there is a general custom in 


: Oudh by which grove-holders are debarred 


from selling their groves, that is to say, 
their rights as grove-holders, was recently 
discussed by a learned Judge of this Court 
in the case of Mohammad Ali Mohammad 
Khan v. Madari Shah (1). The view taken 
in that case was that there is no such 


` general custom as distinguished from a 


village custom to be proved by the wajib- 
ul-arz or other evidence. Reference was 
made to prévious cases, in particular a case 
which has been referred to me by the appel- 
lant, namely, that of Mahabir Prashad v. 
Uman Shankar (2) decided by a Bench of 
the Judicial Commissioner's Court. That 


- (1) 102 Ind. Cas, 626; 1 Luck, Cas, $1; A. LR, 
1927 Oudh 297; L. R: 9 A. (0) 77° 

. (2) 85 Ind. Cas, 527; 20. W. N..22;10 0. & A. L. 
R. 1810;.L. R..6.A. (0) 39:12 0, L, J, 258; Ad Iy Ri 
3925 Oudh 319; 280, ©, 183, g 
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ruling; however, referred only to the sale 
of a grove by a tenant and the Judges held 
that such a gale amounted to an abandon- 
ment, but this was not a decision as to 
grove-holders, and I doubt the correctness 
of a subsequent decision by a single Judge 
ofthe Judicial Commissioner's Court, Ganesh 
y. Suraj Bakhsh Singh (3), in which the 
learned Additional Judicial Commissioner 
applied the ruling in the case of Mahabir 
Prashad v. Uma Shankar (2) to grove-holders, 
That there is a distinction between the two 
has been decided more than once, but I 
would refer only to the case of Mohammad 
Akbar v, Lachhman Prasad (4). There is 
some confusion asto the rights possessed 
by landlords both in dealing with groves 
and in dealing with abandonment of hold- 
ings, but as far as I am aware, there is no 
general custom which enables the land- ` 
Jord to step in in the case of the transfer 
of a grove, although he may assert his rights 
when the trees have been cut and the land 
ceases to be a grove. Under these circum- 
stances the land certainly reverts to the 
landlord but, in my opinion, he acquires no 
right ofentry from asale bya grove-holder, 
unless there is a special custom to that 
effect. : : 
- There are such customs in many villages 
and in the*village in question there is a 
wajib-ul arz dealing with groves. This 
section of the wajib-ul-arz has been discues<. 
ed by the Courts below and I am doubtful. 
whether, as a Court of second appeal, I 
could in any case interfere with the finding 
of the lower Appellate Court that there-is 
no custom in the mahal or in the village 
such as is contended by the appellant. 
But I have myself considered these entries 
in the wajib-ul-arzand I am satisfied that- 
the view taken by the Courts below is’ 
correct. A custom must be a general cus- 
tom and one which is uniform and acted. 
upon, The custom laid down in this wajib=, 
ul-arz . is certainly not uniform. It is 
doubtful whether it is general, andI have. 
a finding of fact of the Courts below that it 
has not been acted upon. It appears that 
there was one custom applying to a certain 
number of groves by which a sale by the: - 
grove holder would amount to an abandon- 
ment and the landlord would be entitled to. 
take possession of the grove, but there were - 
two groves which were exempted from this. 
custom and another custom was substituted, 


(3) 91 Ind. Cas. 1021; 2 O. W. N. 944; LR. 6 A, 
(O0) 119; A: I: R; 1926 Oudh 139. i i 
(4) 105 Ind. Cas. 744; 4 O. W. N, {970; A.I _R. 1927 
Oudh 505; L, Re 9 A, (0) 109 2 ; 
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namely, that, ifthe grove-holder transferred 
his grove, the landlord would be. entitled to 
what is known as hag chaharum on one- 
fourth of the sale consideration. Lastly 
there were two groves for which no custom 
was prescribed at all, It has been found 
by the Courts below that the grove in suit 
now is in the very patti in which those two 
groves are situated for which no custom was 
prescribed. The grove itself was not in 
existence when the wajib ul-arz was pre- 
pared. Thus, even if I were prepared to 
re-consider the findings of the Courts below 
on the evidence as to a special custom ex- 
isting in this village, I would be unable to 
interfere on the merits of the case. 

I, therefore, dismiss this appeal with costs, 
TA. 4 Appeal dismissed. 


- _OUDH CHIEF COURT. 
O1vit MISOÈLLANESUS APPLICATION 
No. 665 or 1929. i 
. November 15, 1929. | 
Present:—Sir Louis Stuart, Krt., Chief 
Judge and Mr. Justice Raza. 
; Inre A PLEADER Mr. “D.” 

Bar Councils Act (XXXVIII of 1926)—Oudh Civil 
Rules, r. 285 (1) (c), (d)—Application for enrolment 
as <Advocate—Objection by Bar Council—Duty of 
High Court to give weight to objections. P 
, Where the Bar Council objects to the enrolment 
of a practitioner as an Advocate. the opinion of the 
Bar Council should not be treated as a negligible 
factor but in justice to the applicant it is necessary 
forthe High Court to examine the objections of the 
Bar Council and see whether they are founded on 
reason and on fact. Objections . based upon mere 
suspicion or prejudice would not be accepted. But 
at the same time where the Bar Council has 
formed the considered opinion that an applicant 
should not be admitted into their number it is 
not necessary, in order to support those objections, 
for them to show that the applicant has shown by 
his conduct-that he is not fit to bein the pro- 
fession. [p. 660, col. 1.] 

If the Bar Oouncil can establish that as 
fair-minded men, who have treated the case on its 
merits “and in a reasonable manner; they are 
convinced that a certain member of the profession 
does not deserve-to be enrolled as . an Advocate 
and that his enrolment will be prejudicial to the 
credit of the body of Advocates their objections 
should prevail. [p. 660, cols. 1 &2.] ` 

Application for enrolmentas Advocate. 

Mr. J. Jackson, for the Applicant. 

Mr. G. H. Thomas, for the Bar Council. 


JUDGMENT.—This is inthe matter 
of accepting or refusing the application 
of Mr, “D” for admission as an Advocate 
of the Chief Court, - This is the first matter 
pf thia nature which has come hefors a Bench 
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of this Court. It is, therefore, necessary 
to consider with care the principles 
that should be adopted in deciding ques- . 
tions of this nature. The practice of legal 
practitionersin Oudh was until 1925 under - 
the rules framed by the Judicial Commis- 
sioner’s Court. That Oourt laid down 
certain rules as to the admission of Advo-. 
cates, Pleaders of the first grade and. of 
the second grade and the question of 
admission was determined absolutely. by 
the Judicial Oommissioner’s Court. After 


the creation of the Chief Court a similar 


practice prevailed until the Ist of March, 
1928, when the Indian Bar Councils Act 


(Act XXXVIII of 1926) was declared to be 


applicable to the Chief Oourt of Oudh, 
From this period there have commenced 
acompletely different system of enrolment 
and also a completely different system of 
classification of the members of the Bar. 
Formerly the only Advocates of the Oourt 
were: Barristers of the Inns of Courts in 
England and gentlemen holding similar 


- qualifications in other parts of the United 


Kingdom with the addition of certain first 
grade Pleaders who were selected for 
outstanding merit. Next came Pleadera 
of the first grade, and finally there were 
Pleaders of the second grade. Now under 
the present rules Barristers of England or. 
Ireland and, members of the Faculty of 
Advocates in Scotland who are possessed 
of special qualifications, former Advocates 
in Oudh, Advocates of other High Court; 
persons who hold the degree of LU. B. of 
Universities established by the law of 
the United Provinces and who have practis, 
ed for at least two years in Courts subordi« 
nate to the Ohief Oourt.of Oudh or who 
have worked in other capacities, those who 
as Advocates, Vakils or Pleaders. were 
entitled as of right to practise in thé Chief 
Court immediately before the lst March, 
1923, and, persons who had practised in 
Oudh for not less than twenty years as 
Pleaders of the second grade under the 
old rules and who have been recommended 
by the Bar Oouncil as persons fit to ba 
enrolled as Advocates, may apply to be 
so enrolled. The last class can only apply 
if they have been specially recommended ` 
by the Bar Oouncil. In the other classes 
no special recommendation is necessary. 
Notice is given of all applications to the 
Bar Council and the Bar Council can object 
to the enrolment of any applicant. When 
such an objection is lodged it is heard - by 
a Bench of the-Chief Court. = ; 
The applicant in this particular instance. 


660 


‘passed his LL. B. examination in 1919. He 
was enrolled as a Pleader second grade in 
Lucknow in 1920. He was enrolled as a 
Pleader of the first grade in 1922. He has 
since been practising at Bara Banki. He 
has thus.the right to apply for admission 
under cl. 1 (c) and 1 (d) of r. 285 of 
the Oudh Oivil Rules.. The Bar Council 
having objected to his enrolment the matter 
has been heard by this Bench. 

It seems advisable to lay down certain 
principles which should be adopted in 
deciding this case and similar cases which 
may arise in future, All the persons who 
are permitted to apply must have certain 
qualifications. If they are Pleaders of the 
second grade, in addition to those quali- 
fications, they must obtain a special 
recommendation from the Bar Council. In 

-all other cases they do not require any 
. recommendation from the Bar Council, but 
the Bar Council is allowed to object to 
their enrolment. What should be the 
principles of this Courtin determining such 
‘obiections? It is obvious that under present 
conditions this Court must give due weight 
to the views of the Bar Oouncil. If it were 
taken that any man, who holds the neces- 
sary qualifications and who is not shown to 
be actually of bad character, is to be 
admitted as a matter of course, whether 
the Bar Council does or does not object 
to his inclusion as a member of the body 
of Advocates, the opinion of the Bar 
Oouncil would be a negligible factor. We 
- consider that the opinion of the Bar Ooun- 
‘cil should not be treated as a negligible 
factor but in justice to the applicant -it is 
mecessary for this Oourt to examine the 
objections of the Bar Council and see 
whether they are founded on reason and 
on fact. Objections based upon mere 
suspicion or prejudice (if -unfortunately 
such objections should ever be made) 
would not be. accepted. But at the same 
time-whether the Bar Council has formed 
the considered opinion that an applicant 
“should not be admitted into their number 
it is not necessary, in order to support those 
objections, for them to show that the appli- 
cant has shown by his conduct that he is 
not fit to be in the profession. If it is a 
ease of unprofessional conduct ofa grave 
nature the penalty would not be non-admis- 
sion: but something much more serious, 
“We think -that if-the Bar - Council can 
establish to us that as fair-minded ‘men, 
who- have treated the case-on its merita 
and in-a reasonable _mannér, they- are 
gonvinced that a certain member of the 
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profession -does not deserve to be enrolled 
as an Advocate and that his enrolment 
will be préjudicial to the credit of the 
body of Advocates their objections should 
prevail. It may not be that the conduct 
in question deserves suspension or removal. 
Such conduct may not be such asto debar 
the applicant from practising in the Courts 
subordinate to the Ohief Court. It may 
-well be said that a man is not good enough 
to be an Advocate, although he may be 
allowed to practise in such Courts, Having 
thus enunciated the principles which we 
think should govern these cases, we pro- 
ceed to the facts ofthe present case. 

On the lst April, 1926,a certain Moham- 
mad Ismail, a grain-dealer in the Bara 
Banki District, submitted an application 
to the Ohief Court in which he made four 
complaints against the present applicant 
Mr. “D”. The Chief Court referred these 


. complaints to the District Judge of Bara 


Banki for inquiry. As Mr. “D” -was not an 
Advocate, action had to be takenin this 
manner. The District Judge found that 
none of these complaints were substantiat- 
ed, He was not in the best position to 
determine the matter, as Mohammad Ismail 
refused to substantiate his complaints, It 
appears that Mohammad Ismail desired to 
have ‘the inquiry conducted by an officer 
other than the District Judge of Bara Banki 
and when this Court refused to accede to 
his wishes, he withdrew from the enquiry. 
In the énd none of the charges were found 
to be substantiated. The District Judge 
reported accordingly and this Court on the 
30th April, 1929, refused to take any 
action in the matter. It was thus found 
that no unprofessional conduct had been 
made out against Mr. “D” which deserved 
further action. It appears, however, that a 
further inquiry was made in respect of one 
‘of these charges. Thisis the only charge 
which we shall now consider. It was over 
the payment of asum of Rs, 70 which was 
“due. ona decree passed in favour of a 
certain Suraj. Beli Rai against the Hast 
Indian. Railway Co. The applicant had 
appeared for Suraj Bali Raiin the suit in 
question. A certain Mr. Masihuddin 
appeared for the Company. The nature of 
this particular charge was as follows. The 
Railway Company bad sent a pay order for 
Rs. 70 to Mr. Masihuddin to pay to the 
decree-holder. The pay order was cashed, 
The decree-holder at first never got the 
money. The District Judge of Bara Banki 
in his inquiry came to the conclusion that 
there was nothing toshowthat Mr, “D'! 
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had ever received the money, On his 
_ finding Mr. Masihuddin had received it. 
Mr. Masihuddin was Government Pleader 
and as a result of the. District. Judge's 


remarks, the Deputy Commissioner of Bara, 
Banki made an enquiry into the. conduct of 


Mr. Masihuddin. The Bar Council had 
these facts before them. The Deputy Com- 
missioner of Bara Banki took the statement 
of Mr. “D” and took the statement of Suraj 
Bali. He arrived at the following con- 
clusion. He found that Mr. Masihuddin 
-had cashed the payment order and had 
handed over the money to Mr. "D" in 
August, 1924, and that Mr. “D” had retained 
that money until 9th April, 1926, and had 
then paid it to Suraj Bali Rai, Now it is 
noticeable that the complaint of Mohammad 
Ismail to the Chief Oourt of Oudh was 
dated the Ist April, 1926, “The learned 
Counsel Mr. John Jackson who has appear- 
ed on behalf of Mr. “D” here has gone 
through the record ofthe Deputy Commis- 
sioner's inquiry and has criticised the 
evidence there with force. After consider- 
ing those criticisms, we find that the 
Deputy Oommissioner. was right and that 
Mr. “D” did receive this money in August, 
1924, and that he retained it for nearly two 
years before he paid it to his client. We 
do. not propose to take up again the matter 
of unprofessional conduċt andin view of 
the fact that the money was eventually paid 
we would not goso faras to say, that the 
conduct deserves disciplinary action, but 
we consider that when the Bar Council had 
these facts before them, they cannot be 
held to have acted unfairly or capriciously 
‘or with prejudice in saying that they do 
not consider Mr, “D” a desirable addition 
.to.the Advocates of this Oourt. There 
appear to have been other matters which 
it would. be difficult for a Court to comment 
upon. It is obvious that professional 
lawyers who have ‘personal experience of 
the work done by other lawyers must know 
much of the suitability of the members of 
the lower Bar for promotion to a higher 
position. But it would be very difficult to 
reduce impressions of this kind to evidence 
which can form the subject of. a report. It 
would appear sufficient here if the’ Court 


is.satisfied that the Bar Council have acted . 


honestly, fairly and’ without prejudice, 
We have no reason to suppose that in this 
particular instance the Bar-Council have 
acted otherwise than honestly, fairly and 
without prejudice and in these circum- 
- stances we consider that.we should not be 
justified in refusing to accept their objec- 
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tions.- We accordingly regret that we ara 
unable to allow the enrolment of Mr. “DY 
as an Advocate of this Court, We point 
out here that this fact will in no way 
interfere with his practice in the Bara 
Oourts where he is practising 
already, ` 
Aut + Application dismissed, 





OUDH CHIEF COURT. .- 
JURY Rererenos No. 1 oF 1980, 
à January 31, 1930. - , 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza, . 
EMPEROR—Paosecoror 
< versus i ` 
OHIRAUNJI LAL—AOoCUSRD; 
Criminal Procedure Code (Act V of 1898), 3. 807— 
Jury trial—Reference to High Court—Interference 
with verdict of Jury. - | ` 
In a reference under s. 307, Criminal :Procedure 
Oode, the High Court willnot set aside the verdict 
of the Jury unless it is satisfied that the view of the 
Jury isa bad or impossible view even if itis of 
opinion thatthe view of the Sessions Judgeis a good 
and possible view. Beye 
Reference made by the Third Additional 
Sessions Jadge, Lucknow, by his letter 
No. 4, XVI, dated the 31st January, 1930. - 
Mr. H. K. Ghose, Assistant Government 
Advocate, for the}Crown. 
“Mr. J. Jackson, for the Accused. 
JUDGMENT.—This is areference from 
the learned Third Additional Sessions 


- Judge of Lucknow against a Jury verdict - 


acquitting a -certain Ohiraunji-Lal. The 
.case was tried by the learned Judge and a` 
Jury who unanimously acquitted Ohiraunji 
Lal. We have been through the record. 
The learned Judge tried the case very care- 
fully and very fairly. The. charge to the 
Jury was a good charge. The Jury unanim- 
ously acquitted Chiraunji Lal. Thisisa 
case in which a great deal could be said on 
both sides. The Sessions Judge’s view id. a 
good view and a possible view but we can- 
not go èo far as to say that the Jury’s view 
was a bad view or an impossible view. The 
case was undoubtedly not free from difficul- 
ty and the evidence of the complainant 
Ohhotey Lai was open to considerable critic- 
ism, The Jury took the view that the evid- 
We do not say that 
they were right but we certainly cannot say 


. that they were wrong and in these circumst- 


-ances we are unable to reverse their ver- 


-dict. The result is that we acquit Ohiraunji 


Lal and direct him to be set at liberty. 
Be gh. 52 Accused acquitted; 
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‘> OUDH CHIEF COURT. : . 

'Beconn Rent ArreaL No. 144 or 1929. .. 
i December 12, 1929, 

- Present :—Mr.:Justice Srivastava.” 

MOHAMMAD YAHYA KHAN— 
DEFaNDANT—APPELLANT 
; versus 7 

_Musammat ALIA BIBER—PratntTInr— 
ReePonpEnNt, 

Oudh Rent Act(XXII of 1886), s. 127—Transfer 
of fractional proprietary share—Transferee, whether 
entitled to dispossess proprietor of sir plots—Suit by 
proprietor against transferee under s, 127, competency 
of—U, P.' Land Revenue Act (III of 1901), ss. 111, 
238 (k)—Title arising subsequent to date fixed for 
objections, under s, 111, whether applies. 

One essential condition’ for the rights of any per- 
son tobe barred by reason of s. 111 isthat the 
person concerned should have had an opportunity 
of raising anobjection regarding the question of 
title and should have failed to avail himself of the 
said opportunity.. The section cannot, therefore, be 
applied to acase where theobjection could not have 
been raised on or before the day fixed by the pro- 
clamation. -[p. 663, col. 2] -- - 

Mahbub Ali v. Muhammad Husain (1), followed. 

ı Where a part only of the share of a proprietor is 
transferred, the proprietor is entitled to retain the 
_whole ‘of his sir land as his‘sir until the transferee 
gets the transferred part specified and demarcated 
and. if the transferee dispossesses him of any sir 


plot he can sue the transferee for rent undere, 127, 
Oudh Rent Act. [p.664, col. 1.] 
Appeal against a decree of the District 
‘Judge, Rae Bareli, dated the 3rd April, 
41929, upholding ‘that . of: the Assistant 
Collector, First Olass, Partabgarh, dated the 
13th July, 1928, : 
_ Mr. Ali Muhammad, forthe Appellant. 
. ‘Mr, Zahur Ahmad, for the Respondent. ` 
. SUDGMENT.—This is a second rent 
appeal’by the defendant who has been un- 
successful in both the Courts below. It 
arises out of a suit unders, 127 of the Oudh 
Rent Act relating to one plot No. 592 with 
an area of 17 biswas 10 dhurs. The plaint- 
ffs case was that at a revenus partition 
which took place in this village, a patti was 
formed in the name of the plaintiff and that 
the plot in suit was allotted to her patti, as 
her sir and-that the defendant's possession 
.of the plot in question was wrongful. The 
defendant's reply was that he had purchas- 
ed three pies share from one Ahmad Ali 
whe had purchased the said share at a 
;Court-sale and that by virtue of this pur- 
-chase he had become a co-sharer in the 
plaintiff's patti and so his possession of the 
-plot in dispute was , as co-sharerféand could 


itt 


not be wrongfull. i 


Both the Courts below have, relying upon 


the provisions of s. 233 (k) of Act II] of-1901 ° 


Tejected the defendant's contention. and 
have decreed the plaintiff's suit. “The only 
contention ‘urged on behalf of the defend- 
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ant in support of the appeal is that the 
rights acquired by him in respect of the 
three pies share came into existence for the 
first time after the partition proceedings had 
been framed. and, therefore, his rights could 


< not be barred by reason of the partition and 


his possession in relation to the plot in suit 
must be considered to be that of a-co-sharer. 
In order to determine this question it is 
necessary to statea few facts. It’ appears 
that Karam Maula, father of both the plaint- 
iff and the defendant, made a mortgage of 
a three pies sharein the year 1918. The 
mortgagee obtained a decree for sale on foot 
of this mortgage in the year 1920 and in 
execution of the decree, the aforesaid share 
was put to sale and purchased by Ahmad 
Ali on the 21st of May, 1924. Ahmad Ali ob- 
tained formal delivery of possession through 
Court in respect of the share purchased by 
him on the 15th of December, 1924. He also 
obtained mutation in .his favour from the 
Revenue Court on the 18th of March, 1925, 
and shortly after on the 24th of July, 1925, 
he sold the said share to the defendant, 
Muhammad Yabya Khan. While the exe- 
cution proceedings under the decree for sale 
obtained on foot of the mortgage executed 
by Karam Maula were going oz, the plaint- 
iff on the 28th of March, 1922; made.an 
application for imperfect partition of the 
share held by the family, described as 
Kkata No. 2. Oa the 12th of March, 1923, 
a partition proceeding was framed, The 
partition dragged on for several years and 
was ultimately confirmed on the. 26th of 
August, 1925. It was to take effect from 
the July following. It might be mention- 
ed that Ahmad Ali the original purchaser 


-at the auction -sale as well as Muhammad 


Yahya defendant, were parties to the parti- 
tion by reason of shares possessed by them 
in Khata No. 2 which formed the subject 
of partition, It should also be noted that 
on the 25th of August, 1924, Ahmad. Ali 
made an application asking that the three 
pies share which had been purchased by 
him should be allotted to his share but this 
application was rejected bythe partition 
Court,.as the applicant had notobtained mu- 
tation in his favour and was not a recorded 
co-sharer in respect of it. 

On the facts stated above, two questions 
require determination in this appeal. The 


first question is whethér the title set up by 


the defendant in.respect of the three pies 
share is barred by the provisions of s. 233 
(e) read withs.111 of the Land Revenue © 
Act (III of 1901) and the second question 
is whether assuming that the. defendant is 
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& co-sharer in the plaintiff's patti, the pre- 
sent suit-ia respect of the sir plot No. 592 is 
` or is not maintainable under s. 127 of the 

Oudh Rent Act. TE 
kE As regards the first question I am of opi- 
nion that the title of the defendant cannot. 
be-barred by s, 233 (k) read with s. 111 of. 
the Land Revenue Act, The scheme for 
partition as laid down in Ghap. VII of 
the Land Revenue Act is that on receipt of 
an application for partition, the Collector is 
required to issue a proclamation calling 
upon the recorded co-sharers who have: 
not joined in the application to state 
their -objections to the {partition with- 
ina time to be fixed in the proclama- 
tion. The duty has been laid upon record- 
ed co-sharers to fileobjections raising ques- 
tions of title on or before the date so fixed. 
The object of this provision of s. lIl of the 
Land Revenue Act is perfectly clear. It is 
intended to avoid any clash. between the 
jurisdiction of the Revenue Court and the 
Civil Court. Theobject is that after the 
- Revenue Courts have become seized of the. 
partition all questions relating to title 
should be determined by or under the direc- 
tions of the Revenue Oourt. Ifno objection 
has been raised or if such objection has 
been raised and ithas been decided in ac- 
cordance with the rules laid down in s. 11], 
the Collector is to proceed with the fram- 
ing of the partition proceeding. In the pre- 
sent case it is clear that Ahmad Ali acquir- 
ed the three pies share at the: auction-sale 
- more than-a year after the partition pro: 
ceeding.-had peen framed. It is, therefore, 
obvious that no objection based upon the 
title-acquired by Ahmad Ali under the auc- 
tion-eale could possibly be raised within the 
time fixed in the proclamation.. The fact 
that at a late stage of the partition, Ahmad 
Ali did, as a matter of fact, raise such an 
objection and that the objection was decid- 
ed againt him, seems to me to be of no con- 
sequence. One essential condition for the 
rights of any person to be barred by reason 
ofs. 111 is that the person concerned should 
have had an opportunity of raising an objec- 
tion regarding the question of title and 
should have failed to avail-himself of the 
said opportunity. Iam supported in this 
view by the decision of Mr. Lindsay (after-_. 
wards Sir Benjamin Lindsay) in Mahbub Ali 
v. Muhammad Husain (1) in which it was 


held that e. 233 (k) of the: Land Revenue _ 


Act is no bar to a suit in cases where the 
plaintiff had no opportunity. of raising an 


(1) 57 Ind. Cas, 497; 23 O, 0.195; 70. Li Ji 319:7. 
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objection on à question of proprietary titlé 
in the Revenue Court which effected par- 
tition. In the present case it is quite 
clear that the defendant or his predecessor 
had nv such opportunity for the simple 
reason that the title came into existence 
long after the time fixed in the pro- 
clamation. Mr. Zahur Ahmad, the learned 
Counsel for the plaintiff-respondent drew 
my attention to r. 9 of Board's Circulars, 
21-II, which provide that for special 
reasons objéctions raising questions of 
title may be entertained at a period sub- 
sequent to the date fixed for lodging the 
objections, Assuming. that the rules 
framed by the Board of Revenue allow 
a discretion in the. partition Court, in 
special cases, to entertain objections even 
beyond thetime fixed in the procla- 
mation, yet I am not prepared to 

hold that the bar of s. 111. can, be 
invoked against a party because he 
has failed to seek .the assistance 
of the Revenue Courts to entertain 
the objection, under the discretion allowed 
to them by the aforesaid rule. It seems 
to me that the terms of s. 111 are per- 
fectly clear and can apply only to those 
cases in which the objection could have 
been raised “on or before the day so 
fixed” and was not raised. It ‘might fur- 
ther be pointed out that in this- case, 
Ahmad Ali did, as -a matter of fact, move 
the Revenue Oourt though long after 
the date fixed in the proclamation but 
his attempt was unsuccessful. I am there- 
fore of opinion that the respondent's 
objection based on the-provisions of s. 233 
(k) must fail. vod Wat sas aa Ba 

- As regards the second question it is ad- 
mitted that the plotin suit was the sir of 
Karam Maula and was allotted to the plaint- 
iff as her sir at the revenue partition. The 
position, therefore,-is that the defendant 
is a transferee of the three pies fractional 
share. He has aright to get the share sepa- 
rated by. partition and to have specific 
plots to the said share (specified. and 
‘demarcated. The question arises whether 
he can in the meantime dispossess the 

plaintiff from any particular plots of land 

which are in her exclusive possession as sir. 
Iam ofopinion that the lower. Courts are 

right in holding that the defendant by res- 


‘gon of his purchase of the threé:pies share 


is not justified in ousting the plaibtiff from 
the plot in suit which has been allotted to 
her as hersir. The terms of s. 127 are that 
“ a person taking or. retaining possession of . 
land without being entitled to such posses- 
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ed. to'eject himas a trespasser, be treated 
as a tenant, etc.” The question, therefore, 
reduces ‘itself to this : whether the defend- 
. ant can be regardad as a person not entitled 
to possession of the plot in suit: I agree 
with the Courts below that the defendant's 


purchase of the three pies.share, does not. 


‘Possession of this sepecific: 
plot. The decision of the Board of Revenue- 


entitle him to 


in Baldeo Pal v. Chillu Ahir (2) is quite 
apposite to the present case. 
Revenue in this case held that where a. part 
only of.the share of a proprietor is transfer- 
red, the proprietor isentitled to retain the 
whole of his sir land tuntil the transferee 
gets the transferred part specified and 
demarcated. 

The appeal, therefore, fails and is dismisse 
ed with costs. ; 


(2) 6 R. D. 69. -Aapeal dismissed. 


- MAHARAJI KUNWAR V, COURT OF WARDS, DEARA, 
bion may, at the option of the person entitl-. 


The Board of. 
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JUDGMENT.—This} appeal presents: 
some difficulty. :The facts are these, The 
defendants-appellants are two widows who- . 
had the rights of grove holders in‘a certain: 
gtove in the village of Govindpur in the 
Sultanpur District. It is admitted on both 
sides that the trees of this grove have dis- 
appeared and that the lend has been 
brought under cultivation. The plaintiff, 
who is the prroprietor, brought a suit in 
the Rent Court against the two defendants. 
for Rs. 8-100 as representing the arrears 


- of rent with interest for three years, The: 


plot in question is 10 biswas in area and: 
the rent demanded was only Rs. 2. He- 
instituted this suit under the provisions of 
8.127, Act XXII of 1886, as amended, treat-- 
ing them as persons retaining possession- 
of land without being entitled-to it. His 
case was that he was entitled to eject them 
as trespassers but that he preferred to 
treat them as tenants and hold them liable 


. -for the rent of the land at such rate as the 


OUDH CHIEF COURT. 
Second Rent APPRar, No. 32 or 1929. 
October 30, 1929, 
„Present: —Bir Louis Stuart, Kr., Chief 
. ‘Judge and Mr. Justice Hasan. : 
_ Mutammat MAHARAJI KUNWAR AND 
ANOTHER—DrFespsnts—APPELLANTS 


j versus g 
COURT or WARDS, DEARA—PLAINTIFF 


— RESPONDENT. 

_Oudh Rent Act (XXII` of 1886), s. 27—Grove- 
, holder cultivating land after disappearance of trees. 

-Suit bylandlord under s.- 127, competency of— 
Provision. in wajib-ul-arz. entitling grove-holder to 
cultivate, effect of. g 

Though in many instancesa grove-holder would 
be considered a trespesser, when remaining iù oc- 
cupation ofthe land after the trees have disappear- 
ed, and in those circumstances the provisions of s. 
. 127 of the Oudh Rent Act, would apply and the’ 

jand-holder could treat such a person either as a 
trespasser or asa tenant within the meaning of s. 
127, the landlord cannot treat him as a trespasser and 
institute a suit against him unders 127 of the said 
Act when there is a special provision in the wajib- 
ul-arz ofthe village which entitles grove-holders, 
after the grove has ceased to exist, to cultivate the 
a “ab a rate. payable by tenants of the surrounding 


_Pancham Lal Y. Nihal Singh (1), distinguished. 

Appeal against a decree, iof the District 

Judge, Fyzabad, dated the 12th March, 1929, 

‘Mr. E. R. Kidwai, for the Appéllants, 

_, Mesera. G, H. Thomas and H. K. Ghosh, 
_ for the Respondent, i 


Court might determine to be fair and 
equitable. In addition he applied in his 
plaint to eject them as unprivileged tenants. 
The learned Assistant Collector who tried 
the case dismissed it on the ground that 
there was a special provision in the wajib- 
ul arz of the village which entitled tenant- 
grove-holders after the grove had ceased to 
exist to cultivate the land at a rate payable 
by tenants of the surrounding land. An 
appeal was filed to the learned District 
Judge of Fyzabad who placed a different 
construction on the wajib-ul arz and fol- 
lowing a decision of the Board of Revenue 
in Pancham Lal v. Nihal Singh (1), which. 
decided that where land has ceased to be 
grove-land and has been brought under 
cultivation, the land-holder is at liberty to 
treat the occupier as a tenant, reversed the 
decree of the lowerCourt and decreed the suit. 
Wedo not consider that the decision in ques- 
tion is sufficient fcr the decision of this par- 
ticular appeal. It may well be that in many 
instances a grove-holder would be consider- 
ed a trespasser, when remaining in occupa- 
tion of the land after the trees have dis- 
appeared, And in those circumstances the 
provisions of s. 127 of the Oudh Rent Act, 
would apply and the land-holder could 
-treat such a person either as a trespacser 
or as a tenant within the meaning of s. 197, 
But here on our construction of the wajib- 
ul-arz the defendants-appellants are not 
trespassers. They have become entitled 
to cultivate the-land at the prevalent 


- (1) 61 Ind, Gas, 192; 80. L. J, 60,. -~ 
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rate of rent. Thus s. 127 has’ no applica- 
tion.- In the interests of thé defendants- 
appellants-themselves it appears better to 
determine«the matter -of the rent once for 
all. Their learned Counsel tells us that 
they have no objection te paying the rent. 
What they fear is ejectmenton the ground 
that they are treepassers. We consider that 
we can meet this difficulty by treating this 
suit, which does not lie under s. 127, as 
lying under s. 108 (2) reed with s. 32° (b). 
There is no difficulty.as to fixing the rate 
of rent. The plaintiff claims rent at Rs. 2 
Ja year and the defendants say they are 
ready to pay rent at that rate. We accord- 
- ingly convert the decree into a decree for 
arrears of rent payable by a. tenant. We 
leave the amount at Rs, t-10-0 and we set 
aside that portion of the decree which pro- 
. vides for the defendants-appellanis' eject- 
ment. — - : 
The parties ‘will bear their own costs 
throughout these proceedings. 
A. Decree modified, 


OUDH CHIEF COURT. 
Sroonp Orvin ArrraL No, 217 or 1929. 
December 9, 1929, j 
Present:—Mr. Justice Hasan and Mr. 
Justice Srivastava. ; 
Mahant NARAIN DAS—PLAINTIFE— 
ET — APPELLANT ' oa 
f = VETSUS ` 
Babu ASA RAM—Dgrewpant—REsPoONDENT, 

U. P. Land Revenue Act (III of 1901), ss. 111 (a) (b) 
(c), 238—Partition proceedings in Revenue Court— 
Respondent raising question of title and filing suit 
in Civil Court—Postponement of proceedings by 
Revenue Court pending trial of Civil Court—Civil 
Court, jurisdiction of, to decide question of title. 7 

A made anapplication for partition ` to the - Re- 
venus Court. B appealed and pleaded that A had 
no title and that B had instituted asuitina com- 
petent Civil Court against A for determination of 
the question of title. The Revenue Court thereupon 
ordered postponement of the proceedings till -the 
decision ofthe Civil Court. [p. 666, col_1.] 

When the Civil Court came todecide the case it 
held by the order under appeal thatit had nojuris- 
diction to take cognizance ofthe suit involving the 
question of the determination of title tothe share 
in question because the determination of that ques- 
tion was within the exclusive jurisdiction of the 
Court of Revenue in the partition proceedings; 

Held, thatthe Civil Court had jurisdiction to 
proceed with the case and its- -order declining to 
proceed with the case was erroneous, [p. 666, col. 2] 

Fagira v. Hardewa (1), followed. MA 

The whole object of els. (ajand(b)of s. 111 of 
the U. P. Land Revenue ‘Act is to avoid a clash of 
jurisdictions between (guris of Revenue and Qivil 
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. cision of that question bya ` Court 


_ of the said Act. 
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Courts and the -means of attaining the object ara 
prescribed by cls, (a) and (b). A case may fall with. — 
in cl. (a) or it may fall within cl. (b). In éither case 
the Court of Revenue declines: -to determine the 
question of title raisedin the partition proceedings 
and stays ‘the proceedings in order to await the de- 


of compet 
jnrisdiction, that is, the Civil Court. [p. 666, col. aT 


_Appeal against a decree of the Addi- 
tional Subordinate Judge, Fyzabad, dated 
the 23rd April, 1929, upholding that of the 
Munsif,-Fyzabad, dated the 22nd Decem- 
ber, 1928, aa (2s 

Messrs. K. P. Misra and Hardhian 
Chandra, for the Appellant. 

Mr. H: P. Sand, for the Respondent.. 

JUDGMENT .—This is the plaintiff's 
appeal from the decree of the Additional 
Subordinate Judge of Fyzabad, dated the 
28rd of April, 1929, affirming the decree of 
the Munsif of the same place dated the 
22nd of December, 1928, ; 

‘In the suit out of which this appeal 
arises, the plaintiff seeks the relief of pos- 
session of 1 one anna 3. pies zemindari share . 
in village Mohalla Qaziana, Patti Jafri 
Begam, Mohal Qaziana, Pargana Haveli, 
in the District of Fszabad. The suit has 
been dismissed on the preliminary. ground 


. that it ie not maintainable, having regard 


to the provisions of as. 111 and 233 of the 
U. P. Land Revenue Act, III of 1901, i 

We are of opinion that the Courts below 
-have misconstrued the provisions of. s. 111 
If those provisions are not 
applicable it must be admitted that s. 233 
has no bar to the present case. The facts — 
which have a bearing on the question for 
decision are as follows:—On the 19th of 
April, 1928, the defendant, Babu Asa Ram, 
made an application for partition to the 
Oourt of Revenue of Fyzabad under Chap. 
VIl of the U. P. Land Revenue Act, 1901, 
in respect of the 1 anne 8 pies share in 
question and in respect of which the entry 


` in the revenue records stood in the name 


of the defendant. Necessary proclamation 
and notices were issued. One of the 
persons who appeared in response to the 
proclamation and the notices was the pre- 
sent plaintiff. His answer to the appli-. 
cation for partition was that the defendant 
had no title to the share of which he claimed 
partition and that he, that is the plaintiff, 
‘had instituted asuitin a competent Civil 
Court against the defendant for determina- 


.tion of the question of title in respect of 


the share in question. The result was that 
the Court of. Revenue seized of the parti- 
tion proceedings on the opinion that the 
case fell within cl, (a) of s, 111 of the Land 
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“Revenue Act, 1901, ordered postponement 
of the proceedings till the decision of the 
` Oivil Court. When the Civil Court came 
to decide the case it held. by-the order 
“under appeal that it had no jurisdiction to 
take cognizance of the suit involving the 
question of -the.determination of title to 
the share in question because the determi- 
nation of that question was within the ex- 
_ elusive jurisdiction of the Court of Revenue 
inthe partition proceedings, This opinion 

is formed on the ground that, admittedly 

els. (b) and (c) of g. 111 being inapplicable, 

on a proper construction of cl (a) the order 

of postponement made by the Oourt of 

Revenue was not an.order within the terms 
. of that clause and, therefore, the jurisdic- 
~ tion of the Court of Revenue subsists in 
-spite of that order. 

: Now sub-s. (1) of s, 111 is as follows:— 

“If, on or before tho day so fixed, any 
objection is made by a recorded co-sharer, 
involving a question of proprietary title 
which has not been already determined by a 
Court of competent jurisdiction, the Collec- 
tor may either— a he f 

- (a) decline to grant the application until 
question in dispute has: been determined 
by a competent Court, or 5 

. (b) require any party to the case to 
institute within three months a suit in the 
Civil Court for the determination of such 
question,or | sgl, 

; (e) proceed: to inquire into the merits of 
the objection.” 

: So far as the opening part of s. 111 is 
concerned every element of it is satisfied in 
the present case. Anobjection was made 
by a recorded co-sharer involving a ques- 
- tion of proprietary titlé which had not been 
determined by a Court of competent juris- 
diction, This being 60, it was open to the 
_ Collector to take action under any of the 
three cls. (a), (b) and (c). He has admitted- 


ly not taken action under cl. (b) or cl. (©; ` 


put we are of opinion that the effect of his 
order postponing the application for parti- 
tion till the decision of the civil suit is 
that he has declined to grant the appli- 
eation until the question in dispute has 
been determined by the competent Court in 
which the suit was pending. Any other 
construction will lead to an impasse. 
. Gourt of Revenue has clearly by postponing 
the application declined to proceed with 
it and is awaiting for the decision of the 
Civil Court in the matter of the question 
of title to the property in suit. The Oivil 
Court now by the order under appeal has 
refused to determine that question. The 
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The” 


; 1941. ©, 1980 
lower Appellate Court refers to. a decision 
of a Beneh of the High Oourt at Allahabad 


in the ease of Fagira v. Hardewa (1) and 
has read the decision as an authority in 


support of the view it has -taken in the © 


present case. A 
We think that the Court below has 

misconstrued that decision. Mukerji; J., 
in deleng his judgment in that case, 
said:— 

- “The cl. (a) may again mean that the 
Collector may keep the application in 
suspense where, for example, a civil suit 
may already be pending between the parties 
at the date of the application. In my 
opinion, even in the latter case, the result 
would be the same, namely, the Oollector 
would deny jurisdiction in himself to decide 
the question of title. It cannot be the case 
that simultaneously the question of title 
should be pending both before the Revenue 
Oourt and the Civil Oourt.” i 

The observations made by the learned 
Judge in the quotation given above are 
wholly apposite to the present case except 
that the civil suit betweenthe parties in 
the present instance was not pending at 
the date of the application but had come 
into existence before the date of.the objec- 
tion raised by the plaintiff. It is clear to 

our minds that the whole object of cls. (a) 
and (b) of s. 111 of the U. P. Land Revenue 
Act is to ‘avoid a clash of jurisdictions 
between Courts of Revenue and Oivil 
Courts and the means of attaining the 
object are prescribed by cl. (a) and 
(b) A case may fall within cls. (a) or 
it may fall within cl. (6). In either 
case the Court of Revenue declines to 
determine the question of title raised . in 
ths partition proceedings and stays the 
proceedings in order to await the decision 
of that question by a Oourt of competent 
jurisdiction, that is, the Oivil Court. 

. Accordingly we allow this appeal, set 
aside the decrees of the Oourts below and 
direct under O. XLI, r. 23, of the Oode of 
Qivll Procedure that the suit, out of which 
this appeal has arisen, be restored to its 
original number in the register of suits 
pending in the Court of first instance and 
tried and decided uccording to law, The 
plaintiff's costs hitherto incurred will-be 
paid by the defendant. Future costs will 
abide the event. `’ ` = á 


A, CA e Appeal allowed, Z 


`- (1) 114 Ind. Cas. 177; 12 R. D., 20; 26 A.L. J. 217; 


AA R. 9 A. 49 Rev.; A. L R.1928 All, 172; I. L, T. 40° 


112; 50 <A; 559; Ind, Rul, (1929) All. %4, 0 7 > 
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OUDH CHIEF COURT. . 
SEconD Rant APPRAL No, 27 of 1929. 
November 25, 1929. . 
Present:—Mr. Justice Hasan. 
GAJADHAR SINGH AND ANOTHER— 
DEFENDANTS— APPELLANTS 


; i versus | : 
Raja BHAGWAN BUX SINGH— 
PuatinrirF—ResPonDENt. 

Oudh Rent Act (XXII ef 1886), s. 127—Suit 
under s. 127 against person ` entering lawfully but 
retaining possession unlawfully, competency of—Oudh 
Rent Amendment Act (IV of 1921), effect of. : 

Section 127 of the Oudh Rent Act, as amended by 
Act IV of 1921, covers the case ofa person who, 
having entered lawfully into possession of land, 
retains possession unlawfully. 

A landlord obtained a decree against his tenant 
in the Civil Court for ejectment of the tenant and 
though the decrce was formally executed, the tenant 
continued toremain in possession. The landlord 
afterwards sued the latterfor arrears of rent under 
s. 127, Oudh Rent Act: 


Held, thatthe suit was maintainable, 
Deputy Commissioner, Fyzabad v. Gur Dayal Singh 
(1), treated as no longer law. 
d Eng Kuer v. Ram Ratan Singh (2), distingui- 
shea. 
` Second appeal against a decree of the Dis- 
trict Judge, Fyzabad, dated the 20th De- 
cember, 1929, confirming that of the Assis- 
tant Oollector, First Class, Sultanpur, dated 
the 24th September, 1928, 
` Mr. Hyder Husein, for the Appellants, 
Mr. R. D. Sinha, for the Respondent. 


` SUDGMENT.—This is the defendant's 
appeal from the decree of the District 
Judge of Fyzabad, dated the 20th - Decem- 
ber, 1929, affirming the decree of an Assist- 
ant Oollector of First Olass of Sultanpur, 
dated the 24th -of September, 1928,ina 
claim for rent under s,127 of the Oudh 
Rent Act, 1886. 

' The facts are as follows:—The lands in 
question were held by the defendant as sir 
and khudkasht under the plaintiff, who is 
the superior proprietor and talugdar of the 
village in which these lands lie. The 
plaintif obtained several decrees for rent 
against the defendant and in process of ex- 
ecution, proceedings under s. 6lof the 
Ondh Rent Act were taken and the taluqdar 
obtained formal possession. After 
the termination of those proceedings no 
decree for rent was ever obtained nor any 
rent was paid amicably. The plaintiff then 
sued the defendant in the Civil Court for 
ejectment, early in the year 1921. The 
Civil Court held in that suit that having 
regard to the antecedent circumstances the 
defendant was a trespasser and, therefore, 
liable to be ejected. A decree forthe re- 


covery of possession in pursuance of that- 
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view was made in favour -of the plaintiff, 
In April, 1921, the decree was formally ex- 
écuted. Itis agreed that in spite of what 
had so far happened the. defendant has 
retained actual possession of the landsin 
question. On those facts the plaintiff has 
sued the defendant for a decree for arrears 
of rent uuder the. provisions of s. 127 of the 
Oudh Rent Act 1886, and as already. stated 
the.decree prayed for has-been granted by 
the Oourts below. 

In second appeal the only point argued is 
that the provisions of s. 127 of the Oudh 


‘Rent Act, 1886, are not applicable to the 


facts of this case and in support of the 
argument reliance is placed upon a deci- 
sion of Mr, Stuart (now Sir Louis Stuart) in 
Deputy Commissioner, Fyzabad v. Gur Da- 
yal Singh (1) and upon a decision of the 
late Mr. Justicé Gokaran Nath Misra in 
Anporna Kuer v. Ram Ratan Singh (2). 

As regards the formal decision I am of 
opinion that it has ceased to be of any ap- 
plication to the present case for the reason of 
the alteration infthe law. It was held in 
thst case that the provisions of that section 
could only apply tothe case of a person 
wrongfully and unwarrantable entering 
upon and cultivating the land of a landlord 
without his consent and not to the case of a 
person lawfully entering upon the land 
with the landlord's consent, but remaining 
on it against his will, ‘This was the inter- 
pretation placed on the language of s. 127 
as it then stood. The important words- 
were “Any person in occupation of land 
without consent of the landlord.” It was 
held in the case of Deputy Commissioner, 
Partabgarh v. Sheombar (3) that the word 
‘occupation’ meant occupation in the first 
instance. Mr, Stuart (now Sir*Louis Stuart) 
followed the dscision in Deputy Commis- 
sioner, Partabgarh v. Sheombar (3). _ - 

The language of s. 127 was materially 
altered in the year 1921—see Oudh Rent 
Amendment Act IV of 1921. The present 
section now enacts the law to be as fol- 
lows:— A ude E 

“A person taking or retaining possession. 
of land without being entitled to such pos- 
session may, at- the. option of the person 
entitled to eject him as a trespasser, be 
treated as a tenant.” 

The new section, therefore, embraces the 
case of a person who though originally en- 
tered lawfully into possession of land but 


(1) 17 Ind; Oas. 464; 15 O. O. 311. 

(2) 97 Ind. Oas. 893; 3 O. W. N, 162 - Sup; A.L R 
1926 Oudh 555. 

~{3) 1 O. 0,29. 
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has unlawfully retained possession. The 
decree of the Civil Court mentioned above 
ig conclusive on the question that the gde- 
fendant has retained possession of the land 
at any rate since the date of the decree as 
a trespasser, The case decided by my late 
brother Mr. Justice” 
able to the facts of.this case. In that case 
though the tenant had failed in his suit 
contesting the notice of ejectment yet the 
Jandlord has not taken proceedings to eject 
the tenant under s. 60 of the Oudh Rent 
Act. The learned Judge held in those cir- 
cumstances that the landlord's remedy lay 
in the Rent Court and notin Civil Court 
by instituting a suit for possession. , 

The appeal fails and is dismissed with 
‘costs. 

- This judgment will also govern Appeals 
| Nos. 22, 23, 24, 25, 26 and 27 of 1929, which 
are also dismissed with costs. | |, : 

A, 2 Appeal dismissed. 


aeee 


OUDH CHIEF COURT. 
| Second RENT APPEAL No. 54 oF 1923. 
i February 19, 1930. 
Present —Mr. Justice Srivasatava. 
Mahant HAR NARAIN DASS— PLAINTIFE— 
i APPELLANT 
versus l | 
GAJRAJ SINGH AND OTHERS— DEFENDANTS 
— RESPONDENTS. 
U. P. Local: Rates Act (I of 1914), 8. 8 (a}—Rate, 
under cl. (a), whether payable in addition to rate 
under first part of the section—S. 8 (a), applicability 


Tihe first part ofs.8of the U. P. Local Rates Act, 
- 1914, ig joined to cl. (a) of that section by the word 
‘and’ and, consequently, where . Cl. (a) applies the 
rate payable under that clause is to be paid in addi- 
- tion to the rate payee under the first part of the 
ion. [p. 668, col 2. | 
saa E on of cl. (a)of the said section 
depends upon the question whether at the commence- 
ment of U. P. Act I of 1914, the rural Police rate 
ayable under the U. P. Local and Rural Police 
ates Act of 1906, in respect of the land in suit was 
wholly recoverable from tha defendants under-pro- 
prietors, or not. [p. 69, col, 1.] ` one 
Appeal against a decres. of the District 
Judge, Gonda, dated the 2ist of September, 
1929, confirming that of the Assistant Col- 
`. lector of First Class, Bahraich, dated the 
26th September, 1927. | 
Messrs. Mahesh Prasad and Ganga Dayal 
Khare. for the Appellant. 
Mr. K. P, Misra, for the Respondents. | 
JUDGMENT.—This is the plaintiff's 
appeal against the decision dated the 21st 
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of September, 1939, passed by the District 
Judge, Gonda, affirming the decision dated 
the 26th of September, 1927, passed by the 
Sub Divisional Officer of  Qaisarganj, 
district Bahraich. It arises out of a sult 
for recovery of under-proprieiary rent in- 
cluding malikana and local rates for the 
years 1331 Fasli to kharif “18894 |Fash 
in respect of three villages Holpara, Tajpur 
and Chilharia. The amount payable by the 


defendants-respondents for rent and for | 


malikana is no longer in dispute. The 
only controversy between the parties is as 
regards the amount payable by the defend- 
ants on account of local rates. It isthe 
common case.of both parties that the first 
part of 6. 8 of the United Provinces Local 


Rates Act (I of 1914) applies to the case.. 
The learned Assistant Collector reduced the. 
rule contained in the first part of s. 8, 
into the form of an algebraical formula’ 


and worked out the amount of local rates 


for each of the three villages in suit in. 
The. 
Col-" 


accordance with that formula. 
calculation made by the Assistant 


lector was accepted as correct by the. 


learned District Judge. 


The learned 


Oounsel for both parties have admitted 


before me that the amount payable under 


the first part of s.8as worked out by the 
trial Court is correct. .But the learned 
Counsel for the plaintiff-appellant contends 
that in addition to the amount allowed by 


the two Courts below under the first part: 
ofs 8 of the Local Rates Act, the plaintiff. 


is entitled also to the amount payable 
under cl. (a) of that section, The 
learned Counsel for the ‘defendants-res- 
pondents on the other hand maintains that 
the plaintiff can claim the rate payable 
either under the first part of the section 
or under cl. (a) but not both. His 
argument is that as it is the common 
case of both parties that the first part 
of s. 8 govers the case, therefore it must 
be held that cl (a) has no ap- 
plication to the case In my opinion the 
contention urged on behalf of the plain- 
tif-appellant is correct. The first part of 
s. 8 is joined to cl. (a) of that sec- 


tion by the word ‘and’ which would . 


show that in case cl. (a) applies, the 
rate payable under that clause is to be 
paid in addition to the rate payable 
under the first part of the section. The 
argument urged on behalf of the defen- 
dants-respondents might have had some 
force if we had the disjunctive ‘or’ and 
not the conjunctive ‘and’ between . the 
first part and clause (a) of the section. 
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“The learned Counsel for the defendants- 
respondents aleo referred tothe provisions 
8. 17 of the Local Rates Act and point- 
ed out that- under this section, under- 
proprietors have been. released from their 
liability to pay forthe maintenance of the 
rural Police from the time of the enatctment 
of the Local Rates Act. His argument is that 
the interpretation sought to be put on 
behalf of the plaintiff appellant on cl. (a) 
oÎ s. 8, is tantamount to making the 
under-proprietor liable for the rural Police 
rate in spite of the fact that they have been 
expressly exaémpted from the liability of 
maintaining rural Police under s. 17 of the 
Act. The argument has left me unimpres- 
sed. In myopinion the object which the 
Legislature had in view was to make 
under-propristors who had been exempted 
from the liability to pay the rural Police 
rate payable under the United Provinces 


Local and Rural Police Rates Act, 1906, to: 


pay local rates imposed under s. 8 ata 
higher rate, namely, the rate prescribed in 
cl. (a) in addition to the rate payable 
under the first part of that section. I am, 
therefore, of opinion that if cl. (a) 
applies to the case the defendants must be 
held liable to pay the rates under that 
clause in addition to the rates for which 
they have been held liable under the first 
part of the section. 

`. Next the question is whether cl. 
applies to the case or not and if it does 
apply, what isthe amount of rates payable 
under thatclause, The application of the 
clause depends upon the question whether 
atthe commencement of U. P. ActI of 
1914, the rural Police rate payable under 
the U. P: Local and Rural Police Rates 
Act of 1806 in respect of the land in suit 
“was wholly recoverable from the defendants 
under-proprietors, or not. Section 14 of 
U, P. Act il of 1906 laid down that “the 
rural Police rate shall be recoverable, in 
whole orin part by the landlord from an 
under- proprietor......... who is bound by law, 
decree or contract to provide wholly orin 


part for the maintenance of rural Police”, 


Exhibit A is an agreement dated the 13th of 
February, 1866, between Baba Charan Das, 
predecessor-in-title of. the plaintif and 
Bhaya Lal Bahadur Singh, the predeces- 
sor-in-title of the defendants, which pro- 
vides that the latter was liable for the 
palaries of the palwari and chaukidar in 
villages Chilharia and Tajpur. Reference 
to this agreement is to be found also in the 
wajib ul araizof these two villages which 
gre Exs A-1 and A-3, 
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(a) ` 


As regards the 
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third village Holpara. Ex, A-2, the wajib-ul- 
arz of this village, provides that the under- 
propristor is liable for the patwari and 
chaukidari expenses. In this connection it 
might also be mentioned that in a previous 
case between the same parties decided by 
Babu Sambhu Nath by his judgment dat- 
ed the 20th of August, 1926, Hx. A-9, it wab 
admitted that the defendants were paying 
the whole rural Police rate before Act I of 
1914 came into force. I am, therefore, satis- 
fied that cl. (a) applies to the case, As regards 
the amount payable under this clause I am 
indebted to the learned Oounsel for both 
parties for their making the necessary 
calculation, They have in agreement with 
each other stated before me that the 
amount payable under cl, (a) for vill- 
age Holpara works out to Rs. 14-11-0, for 
village Tajpur to Rs. 2-2-2, and for vill- 
age Ohilharia to Rs, 6-8-6, total Rs. 22-11-7, 

The result, therefore, is that I allow the 
appeal and give the plaintiff a decree for 
Rs. 22-11-7, together with interest thereon 
at 12 per cent. per annum frém the date 
of suit and proportionate costs on 
this amount. The amount decreed above 
is in addition to the decree passed by 
the lower Appellate Court and that decree 
will be modified accordingly. 

A, Appeal allowed, 


OUDH CHIEF COURT. 
Srconp OiviL Appgat No. 442 of 1928, 
. August 23, 1929. 

Present :— Sir Louis Stuart, KT., 
Ohief Judge and Mr. Justice Reza, 
SURAJ BAKHSH—DEFENDANT— 

APPELLANT 
versus 
Musammat MUNNO BIBI—Puarnriee 
— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
T. 6—Appendix D, Form No. 4—Mortgage decree in 
Form No. 4—Giving liberty to apply for personal 
decree for balance—Omission to appeal from such 
decree—Application for personal decree— Judgment- 
debtor, whether entitled to dispute correctness: of 
decree—Application for personal relief on registered 
morigage deed—Limitation, > 

`The period of limitation for enforcing the personal 
relief ona registered deed of mortgage is not lesg 
than six years. [p. 670, col. 2. z =i ` 
- Jai Indra Bahadur Singh v. Khairati Lal (3); fol 
lowed.. - A : 

Ganesh Lal. Pandit v. Khetramohan Ji ahapatra-(1), 
distinguished. ` wa 3 ig ge 
~- Where a preliminary decree is passed in a mort. 
gage suit in Form No, 4 of Appendix D of-thé Codg 


670. 
of Civil Procedúre with the proviso “ that if thenet 
proceeds of the sale are insufficient to pay such 
amount and such interest and costs in full, the 
plaintiff shall beat liberty to apply-for a personal 
decree for the amount of the balance andno appeal 
is filed against the preliminary decree a party ag- 
grieved thereby is precluded from disputing its 
correctness in any appeal which may be preferred 
from an order onan application made under O, 


XXXIV, 17.6, Civil Procedure Code, {ibid.] 
Lala Kalwar v. Amir Haider Khan (2), followed. 


Second appeal against an order of the 
-District Judge, Hardoi, dated the 10th 
September, 1928. 

. Mr. H. K. Dhaon, for the Appellant. 

Messrs. Hyder Husein and Mahesh Prasad 
. Nigam, for the Respondent. , 

JUDGMENT.—The facts of the suit 
-out of which this second appeal arises are 
“ag - follows: —Suraj Bakhsh defendant- 
appellant executed on the 3ist July, 1915, a 

registered deed of mortgage in favour of 
. Munno Bibi, plaintifi-respondent for 
Rs, 1,260. The amount principal and 
jnterest was repayable within three years, 
So the cause of action did not arise till July, 
1918, The mortgagee filed the suit on the 
basis of this desd on the 13th December, 
1923. and obtained a preliminary decree on 
the 12th March; 1924. This preliminary 
- decree wasin Form No. 4 of Appendix D 
of the Code of Civil Procedure and con- 
tained the proviso “that if the net proceeds 
of the sale are insufficient to pay such 
amount and such interest and costs in full, 
the plaintiff shall be at liberty to apply for 
@ personal decree for the amount of the 
balance.” There was no appeal :filed against 
this preliminary decree. The period of 


limitation within which such an appeal. 


` could be filed’ having passed the decree 
became final. An absolute decree -was 
obtained on the 15th January, 1926. There 
was no appeal against that decree. The 
mortgaged property was brought to sale on 
the 17th December, 1927, The decretal 
then Rs. 3,506-11-6. The 


R. 931; 24 L. W. 50; 51 M, L.J. 82:7 P, L.T. -501; 


AA M..W-N. 535,30, W. N, 501; 5 Pat, 585; 31 


d W, N, -25,(P, Oy . 
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District Judge reversed this decision con» 
sidering that the application” was not 
time-barred on 8 correct construction of the 
authority. The present appeal is filed. 

There isa preliminary objection to this 
appeal which is that, asthe appellant who 
was aggrieved by the preliminary decree 
which was a decree passed after the com- 
mencement of this Code did not appeal 
from that decree, he is now precluded from 
disputing its correctness in any appeal 
which may be preferred from the final 
decree, We decided yesterday in. Lala 
Kalwar v. Amir Haider Khan (2) where 
a similar point arose, that such an objection 
was sufficient to prevent the hearing of the 
appeal, But in deference to the request of 
the learned Oounsel for the appellant, we 
are ready to state reasons for dismissal of 
his appeal on the merits, even if this objec- 
tion had not prevailed. The learned Counsel 
accepts the position that if the period of 
limitation for obtaining a personal reliefon 
the deed of the 21st July, 1915, were six years 
from the date of the accrual of the cause of 
action on the deed, his appeal on the question 
of limitation must fail. It has been decided 
by a Bench of this Court in Jai Indra 
Bahadur Singh v. Khairati Lal (3) that there 
is nothing in the decision of their Lord- 
ships in Ganesh Lal Pandit v. Khetramohan’ 


- Mahapatra (1) to justify a conclusion that 


the period of limitation for a personal relief _ 
ona registered deed of mortgage ia lesa. 
than six years. The subject is discussed 
from page 112* onwards and has been 
discussed very fully. We see no reason to, 
refer the point to a Full Bench as we are in. 
complete accerd with the views of the 
Bench in question, For thisreason alone 
the appeal would failon the merits. We 
digmiss this appeal with costs. a 

A. Appeal dismissed, 

(2) 123 Ind, Cas. 215; 6 O. W. N. 969; A. I. R. 1930 
Oudh 10; Ind. Rul. 1930 Ondh 167, ees 

(8) 113 Ind. Oas. 489; 4 Luck. 107; 50.W. N.. 
= ; A. I. R. 1928 Oudh 465; Ind, Rul, (1929) Oudh 


*Page of 4 Luck.—[Ed]. , 
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“OUDH CHIEF COURT.. 
MiIsOELLANEOUS Orvin Aperat No. 49 
or 1929, 
December 9, 1929. 
Present: —Mr. Justice Hasan and Mr, Justice 
Srivastava. - 
MAHADEO SINGH—Derenpanr 
—APPELLANT 
versus 
` PUDAI SINGH—PLAINTIFE— 
RESPONDENT. : 
‘ Estoppel—Blowing hot and cold—Suit in Revenue 


Court—Defendant successfully contending that suit 
lies only in Civil Court—Subsequent suit in Civil 


Court—Defendant, whether entitled to contend that - 


Civit Court has no jurisdiction. 

A defendant who obtains judgment uponan al- 
legation that a particular obstacle exists cannot in 
a subsequent suit based upon such allegation deny, 
its truth. Therefore, a defendant who has success- 
fully contended in the Revenue Court that the suit 
is not cognisable by a Revenue Court but only by a 
- Civil Court, cannot, when the plaintiff files a suit 
subsequently in the Civil Court, contend that the 
suit isnot cognisable by the Oivil Court but lies in 
the Revenue Court. - [p. 672, col. 1:] 

Bhagirathi Dass v. Baleswar "Bagarti (1), Umesha- 
nanda Dut Jha v. Mohendra Prosad Jha (2), Abdul 
Qayum v. Fida Husain (3), Kali Charan v. Bholi 
Bakhsh (4) and Mahomed Mehdi Ali Khan v. Sharf- 
un-nissa (5), followed. 

Where the question as to the jurisdiction of the 
Court is not raised or cannot be allowed to be 
raised the Court is not bound to consider suo moto 
whether it has jurisdiction, [p. 672, col. 2.] 


Miscellaneous appeal against a decrea of 
. the Subordinate Judge, Fyzabad, dated the 
31st August, 1929, setting aside that of the 
Court of the Munsit, Haveli, Fyzabad, dated 
the 26th September, 1928, 


Mr. S. N. Roy, for the Appellant. 
Mr, Hyder Husein, for the Respondent. - 


JUDGMENT.—This is the defendant's 
appeal from the decree of the Subordinate 
- Judge of Fyzabad, dated the 3ist of 
August, 1929, reversing the decree of the 
Munsif, Haveli, Fyzabad, dated the 26th of 
September, 1928. 


` In the suit, out of which this appeal 
arises, -the plaintiff seeks the relief of 
recovery of possession of certain plots of 
land against the defendant. One of the 
issues raised by the defence wes that the 
suit was not maintainable in Oivil Oourt 
and in support of the plea a judgment ina 
previous litigation between the parties 
was relied upon as constituting a bar to 
the cognizance of the present suit by the 
Civil Court. 


The Court of first instance upheld the 
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of Revenue~ under 
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‘defence and dismissed the suit. The lower 
Appellate Oourt disagreed with the Oourt 
of first instance and held that the previous 
suit did “not constitute a bar by res judicata 
on the question of jurisdiction, In second 
appeal it is argued that the view taken by 
the Court of first instance was correct and 


should have been maintained by the lower 
Appellate Court, 


We are of opinion that the dewe ander 
appeal is correct and should be maintain- 
ed though on a somewhat different 
line of reasoning. In the previous suit, 


. the judgment in which is relied upon as 


constituting res judicata, it was decided 
that a claim for possession of land now 
in suit was not maintainable in the Civil 
Court and that it would lie in Courts 
a certain clause of 
s. 108 of the Oudh Rent Act, 1886. In 
pursuance of this decision the plaintiff 
took proceedings before the Court of 
Reveuue for recovery of possession’ of the 
lands in suit. The defence by the present: 
defendant was that the Revenue Court had’ 
no jurisdiction to entertain the claim for 
ejectment in respect of the lands in suit’ 
and this defence was accepted by the 
Board of Revenue as the highest Court: 
of Appeal on the Revenue Side. In con- 
requence of this decision of the Board of 
Revenue the plaintiff has brought- the 
euit, out of which this appeal- has arisen’ 
and the defendant has again raised- the 
‘plea that the suit is not cognizable by the 
Civil Oourt but that remedy was open to 
the plaintiff in proceedings under the: 
Oudh Rent Act, 1886, 


The question for décision is whether 
the defendant is estopped from raising 
this plea now. We are of opinion that 
ke is. The general rule of estoppel under- 
lying such class of cases is stated in' 
Bigelow on Estoppel, Sixth Edition, in the- 
following worde:— 


“If parties in Court were permitted to 
assume inconsistent positions in the trial 
of their causes, the usefulness of Courts 
of Justice would in most cases be para- 
lyzed, the coercive process of the law, 
available only between those who consent- 
ed to its exercise, could be set at naught 
But the ‘rights of ell men, honest 
and dishonest, are in the keeping of the 
Couris, and consistency of proceeding is, 
therefore, required of all those who come 
or are “prought before them, It may ac 


672: 
.Cordingly be laid down as a broad prc- 
position that one who, without mistake 
induced :by the opposite party, has 
taken a.particular position deliberately 
in the course of a litigation must act 
consistently with. it; one cannot play fast 
and loose.” 


É ‘At another place in the same book the 
learned- author makes the fcllowing 
observation:— 


. “The principls under consideration will 
apply to another suit than the one in which 
the action was taken, where the second 
suit grows out of the judgment of -the first. 
It is laid down that a defendant who obtains 
judgment upon an allegation that a par- 
ticular obstacle exists cannot in a sub- 
sequent suit based upon such allegation 
deny -its truth.” 


. We are of opinion that the principle 
stated above applies to this case. The 
suit, out of which this appeal arises, has 
clearly grown out ofthe judgment passed 
“by the Board of Revenue and the judg- 
ment upheld the-plea of the defendant 
that the Court of Revenue had an 
obstacle in its way of determining the 
merits of the case for the reason that it 
had no jurisdiction to entertain the suit. 
It is too late, therefore, now for the defend- 
ant to deny the truth of his plea raised in 
the Revenue Oourt when the plea has 


compelled the plaintiff of the present suit - 


to put his plaint before the Civil Court for 
adjudication. 


There are several decisions of the High 
Courts in India in support of the view, 
which we are taking in the present case, and 
we are not aware of any tothe contrary— 
Bee Bhagirathi Dass v. Baleshwar Bagarti 
(1) and Umeshànanda Dut Jha v. Mohendra 
Prosad Jha (2). In the High Court of 
Allahabad the view was. taken in the 
cases of Abdul Qayum v. Fida Husain (3) 
and Kali Charan v. Bholi Bakhsh (4). In 
the old Oourt of the Judicial Commissioner 
of Oudh Mr. Spankie, A. J. O, held in 
Muhammad Medi Ali Khan v. Sharfunissa 
(ë) that the plea raising a question as to 


(1) 19 Ind. Cas, 686; 17 O.W. N. 677; 19 O. i. J 
5; 41 O. 69. Si 


(2) 11 Ind. Oas, 280; 14 O. L. J. 337. 
3) 30 Ind, Cas. 551; 13 A. L, J, 854; 
4) 11 R. D. 279, 

_ (5) 3 0. 0.32, 
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` not to the Court of Revenue. 
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the jurisdiction of the Court does not 


prəvent the application of the principle. 
Where the question ae tothe jurisdiction 


-of the Court-is not raised or cannot be 


allowed -to be raised the Uourt is not 
bound to consider suo moto whether it 
has jurisdiction. A plea of estoppel of 
the nature arising in this. case is not a 
plea of a pure question of law. The 
jurisdiction of a Court to take cognizance 
of a certain dispute between two parties | 
ordinarily depends on state of facts which 
may be alleged by one party and denied 
or admitted by the other. Therefore when 
this estoppel is raised against the defend- 
ant it merely prevents him from denyin 

the truth of those facts which he ha 

alleged in the litigation before the Court 
of Revenue and which according to him 
gave jurisdiction to the Civil Court and . 
The decision 
of Mr. Spankie was followed- in . the 
case of Basti Begam v. Sajjad Mirza (6). 
A Bench of this Court in Saira Bibi v. 
Chandrapal Singh (7), of which one of- 
us was a member, also recognized the 
validity of the principle of estoppel which 
we are applying to the present case, 


We accordingly dismiss this‘appea with 
costs, : 


A. : 
Appeal dismissed, 


(6) 47 Ind. Cas. 558; 210. C. 188, 

(7) 114 Ind. Cas. 120; 5 O. W. N. 897;12 R.D, 55% 
= eae Oudh 503; Ind. Rul. (1929) Oudh 120; 4 

uck, 159, 


whe 
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LAHORE HIGH COURT. |. - 

.O1vin Revision Perition- No. 314.0F 

a. yee 1929, | 
. _. November 4, 1929, 

Present:—Mr. Justice Johnstone. 

_ TOTA—DEFENDANT—PETITIONER ` 
‘ versus NE JG 
BADRI PERSHAD—PLAINTIFE— 
` ; . RESPONDENT. - ; 
Limitation Act (IX of 1908), Sch. I,- Art. 164—- 

. Application to set aside exparte decrée—Application 
filed ‘after 80 days—Burden of proving want o 
knowledge of decree—Civil Procedure Code (Act V of. 
1908), O. V, r. 1?—Service of summons—Affizture 
during temporary absence—Service, legality of—Duty - 

to use due care and diligence, . 

In an application to seb aside-an ex parte decree, 
the burden of proving that the applicant had 
‘first obtained knowledge of ‘the decree within 
-30 days ofthe application, is on the applicant. 


Sughru Mal Harcharan Das v. Sham Lal-Gokal | 


-Chand (2), Maghi Mal-Kharaiti. Ram v. Gopi Ram 


Ram Chand (3) and Piroj Shah v. Qarib Shah'(4), ` 


x 


followed. - 

Nihala v. Khazan Singh (1), dissented from. 

Where summons was issued tothe defendant in 
a case and the process-server found that the defendant 
was absent and affixed the summons to the door of 
his house, and the Court holding that the service 
‘was sufficient, passed an ex parte decree: ' i 

Held, that the process-server, ought to have used ` 
-all due and reasonable diligence and the Court was 
not justified in treating the service as proper 
service even though the defendant’ had on a previous 
“occasion. refused to accept service. á 
-: Oivil revision petition from an order of- 
+the Senior Sub-Judge, Hissar, dated- the 
ord January, 1929, i 

Mr. Bishan Nath, for the Petitioner. 

Mr. Fakir Chand, for the Respondent. ` 


``- JUDGMENT.—This is a petition for 
‘Yevision to set aside an ex parte decree, the 
‘previous application in the trial Court and 
‘the appeal in the Senior Subordinate 
- Judge’s Court having been dismissed. 


It appears from the record that the 
‘petitioner had at least once refused to 
accept service of ‘summons. The suit. was 
once dismissed in default and then restor- 
‘ed. When summons was issued to the’ 
petitioner, the procass-server found that 
he was absent at Hissar and affixed the 
Summons on the door of his house. Authori- 
ties have been cited to show that all due 
and reasonable diligence in servicemust be 
used and I think that notwithstanding the 
previous refusal to accept service, the 
Oourt: was not justified in holding that thére 
was proper service in this occasion; 


There is, however, another and really 
more important point. The ‘application 
made by the petitioner in the trial Court 
for setting aside the ex parte decree was 
, putin about two months after the passing 
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‘of that decree. Yetin the application it 
was nowhere stated that he had first 
‘obtained knowledge of the decree within 
thirty days before the application. There 
-was no affidavit to that effect and the peti- 
tioner did not go into ‘the witness-box. His 
~Counsel relies, on Nihala v. Khazan Singh 


V, BANK OF NORTABRN inpia) | 


` (1) to show that the onus even on this point 


-was on the respondent, but that authority 
is based on no previous decisions and is 
_at variance with Sughru Mal-Harcharan Das 
v. Sham Lal-Gokal Chand: (2), Maghi Mal 
Kharaiti kam v. Gopi Ram-Ram Chand (3). 
and Piroj Shah v. Qarib Shah (4) all rulings 
of this Court. I consider that the 
last three authorities’ are correct and - 
should be followed, and I accordingly 
reject this petition with costs. =  ' 
oh. i Petition rejected. 

(1) 73 Ind. Oas. 3t; A. I. R. 1924 Lah. 233. 

3 46 Ind. Gas. 777; 146 P. W. R, 1918. - 

(3) 75 Ind.-Cas. 1020; A.. I, R, 1924 Lah. 603. | 
(4) 95 Ind. Cas. 124; A. I. R. 1924 Lah, 379; 7 Lah, 
161; 8 Lah L. J. 267; 27 P, L. R. 321, . ; 


penne > contami 


_ LAHORE HIGH COURT. 
' Frest Orvit Appgat No. 431 oF 1929. 
October 25, 1929. 
Present :—Mr. Justice Johnstone. - 
- MATHRA DAS—Jvpement-Destor— 
: ` APPELLANT 
versus kh, 
BANK or-NORTHERN INDIA— 
~ Deorge HOLDER—RESPONDENT, 
Civil Procedure Code (Act V of 1908), s. 96, Ọ. XLI, 
-r, 6—Application for stay of sale of part of attached . 
property—Order for sale in lots—Appeal, competency 
fi judgment-debtor applied under O. XLI, r. 6, Civil 
Procedure Code, for stay of sale-ofapart of the pro- 
erty, alleging that the whole was worth about . 
Bs. 50,000. The Court passed.an order -directing sale 
of portictis one by one,and also gave the judgment- 
debtor time for one month in which to deposit the 
-decretal amount, about Rs. 13,000, including . césts, 


‘The judgment-debtor appealed ; . 


= Held, that the appeal was Incompetent as the prayer 
-of the appellant was in effect granted .by ‘the ‘lower 
Court. . ot ta ¢ 
« Shankar Da’ v. Kasturi Lal (1), distinguished. y 
First-appeal againstan order ofjthe-Senior, 
Bub-Judge, -Sargodha, :dated. the. 24th 
September, 1928. sa yake a 
Mr: Bhagwat Dyal, for:the Appellant. | 
Mr. Shamair.Chand, tor the Respondent, 
JUDGMENT.—The decree-holder ob- 
'tained-a simple money décree (now ‘under . 
appeal in this Court) in March, 1927, and 
‘attached property of the judgment- debtor, 
This, I may observe, happened after the ` 


`- sell the same. 


BE i 
latter hed evaded arrest ‘and. then gota 
_ previous. attachment ~ gót aside. The 


judgment-debtor then applied! under O. 
XLI, r. 6, Civil Procedure Code, for stay of 


`. pale ‘ofa part. of the property, alleging that 
_ the whole was worth about Rs, 50,000. The- 


Court passed an order directing sale. of 
. portions one by. ‘one, - ‘and -also- gave the 
_ judgment-debtor time for one month in 
which to deposit the decretal amount, about 
Rs: 13,000, including costs. Two shops were 
‘sold’ for Rs, .15,250 and the decree-holder 
wants no turther execution. It was ordered . 


>` by Broadway, J., that the sale- was not to” 


be ‘confirmed “until the 
appeal “against | the 
order.: 

The appellant's- learned - Counsel elias 
on Shankar Das v. Kasturi Lat (1 


disposal of the 
| executing Court's 


it is apparent that it does not apply in 
this case, where the judgment-debtor 
__ asked merely for. astay of sale of part of 

the ‘property. The prayer was in effect, 
“granted by thé Court below and I do not 
“see how he can properly appeal against 


’ an order that gave him what he asked for. 


- I find no substance in this appeal and I 
= qin it with costs. 


Appeal dismissed. 
mz 19. Ind, Oss. 765; A, I, R. 1925 Lah, 69; 


“LAHORE nicu COURT, 


+ Bevond, O1vrL APPRAL NO, “1165 oF 1925. Aa 


: October 17, 1929, -> ` 
«Present: Sir Shadi "Lal, Ki; Chief .- 
Justice, and: Mr: J ustice’ ‘Tapp. i 
“HANS DAS—Pratwrrey—Apeauiant, 
ersus | 
“MADHO SINGH AND OTHERS— | 
a ` DEFENDANTS—RESFONDENT?, - 
~ Limitation- Act (IX of 1908); Sch. I, Arts. 184; hb 
Suit by mahant to recover property alienated by 
another—Limitation —Finding as`to whether pro- 


- „perty was private property of. alienor or trust pro- 
. ‘perty, necessity of. 


. A person sold certain. plots of land to . the defen- - 


dant. The plaintiff, who was the mahant of a, 
‘dharamsala ‘situated in that village sued for posses- 
“sion of the plots on the ground that they belonged 
.. to the dharamsala and the alienor had: no ‘right to 
The suit was dismissed on -the 
ground ‘of limitation without: arriving at a. finding 


“as to. whether the property was the private pro- - 


Hane ae v MADHO SINGH, 
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Second appeal egainst a decree of the Dis- . 


trict Judge, Ludhiana, dated the 19th Febr- 
~ wary, 1925, 
Mr. N.C, Pandit for: Mr. G. C. Narang, for . 
the Appellant. 
Mr, Anant Ram for the Respondents. 
JUDGMENT. 
Shadi Lal, C..J.—On 12th February, 


1912, Ram Das, an udasi faqir of the village © 


-Mandoli Kalan inthe Rupar. Tahsil, sold 
13 bighas 8 biswas of land to the ‘defendant 
Telu Mal for Rs, 1,000. This sale-deed was’ 
followed by another sale deed executed on 
2nd June, 1913, between the same parties 
in respect of 29 bighas 13 biswas for 
~Rs.- 2,500, 

The plaintiff, who claims to be; thee 
“‘mahant of a dharamsala situated in that 


)-, ‘village, seeks ‘possession of both the’ plots 
A Now, even if that ruling | should -be followed, - 


‘of land on the ground that. they were trust 


: property belonging to tle dharamsala, and | 
that Ram Das was not entitled to make the 


alienations in question, The pleadings of 
-the parties gave rise to various issues, one of 


the which raised question whether the pro- _. 


perty belonged to the dharamsala, Now, the 
learned District Judge has dismissed the 


suit on the ground ihat. it -was barred by - 


limitation, but he has not recorded a clear 


finding.as to whether the property belong-. -. 


ed to the religious institution or was the 
private property of the alienor, The learn- 
ed Judge makes a reference to the entries’ 


‘in the revenue papers relating to the land 
. and appears to be of the opinion that: Ren 
Das was the owner of the property. But. ` 


in the concluding portion of -his judgment: ` 
he states that Ram Das was practically. a- 
manager and not an owner. 

There can be no doubt that the rule cr 
limitation governing the suit would-depend ` 
upon the natureof the property transferred 


-by Ram Das, and in the absence of a definite ~~ 
finding on that point I am constrained to . 


-hold that the judgment of the learned 
Judgeis defective and that the case must | 
go back to him for re-trial. 

I would accordingly accept the appeal ` 
and setting aside the judgment of the 


s 


learued District Judge remit the appeal. , 


to him for re-trial. The Oourt-fee on the 
memorandum of eppeal shall bé :refunded, 


- and other costs shall abide the event, ` 


2 Tapp, J -—I agree, 


4, ‘* Case.remanded, > 


“perty of the alienor or belonged to thedharamsalai . 


Held, that the rule of limitation governing the 


` puit depended on the nature of the property and . 
‘the suit could not be a without a. -denii 


: -fading “on: -that pointy, 
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LAHORE HIGH COURT: 
Second O1vin Appgat No, 3078 òF 1927; 
x October 17, 1929. $ 
Present :—Mr, Justice Jai Lal.. - 
¿7 BALDEO SIN GQH—DEFENDANT— 
. ; APPELLANT’- pe 
‘versus i 
BAMJI DAS AND OTAER3—PLAINTIFFS AND. 


aa- 2, DEFENDANTS—RESPONDENTS, ~ ; 

Civil Procedure Code (Act V of 1908), 0. XXII, 
r.2—Appeal by several plaintiffs—Death of some—., 
Appeal whether abatés entirely—Tests, ` j 

Where the right of the deceased party is ascer- 
tained or is ascertainable and is'not joint with the 
surviving parties in the sense that they-are not 
entitled to sue or liable to be sued in the absence 
of the others, then the suit or the appeal cannot 
abate in its entirety on the death of one of the 
parties. ` i 

Certain non-proprietors instituted a suit against 
the ala malik fora declaration that they are entitled 
to graze their cattle on the land in dispute, and 
for an injunction restraining him from interfering 
with such right by cultivating the land. Some of 
the non-proprietors were the plaintifis, while the 
others were made pro forma defendants. The trial 
Court having decreed the suit, the defendant 
presented an appéal. At the hearing of the appeal 
it was discovered that two of the plaintiffs had died 
and that their legal representativas had not been 
brought on the record in time. Tha Appellate Court 
held that the appeal abated in its entirety and dis- 
missed the same. On second appeal: 
-~ Held, that the true test for determining whether 


` _ the appeal had abated in its entirety was whether 


it was necessary ‘for all the plaintiffs to join ina 
suit to establish their right to graze their cattle 
or; whether one of them .was entitled to establish 
his right independently of the otHer right-holders 


and in the alternative whether, ifthe suit had been ' 


brought by the ala malik it was necessary for- him 
to bring on the record as deféndents ail the non- 
proprietors or whether he could ‘institute a suit 


against one of themand the appeal could not 


be dismissed without a finding on this question. 
Sant Singh v. Gulab Singh (1), applied. 


Second appeal from a decree of the Dis: 
trict Judge, Hoshiarpur, dated the 3rd 
August, 1927. 

i Mr. Mehr Chand Mahajan, for the Appel- 
ant. | 2 
Mr. Faqir Chand, for the Respondents. 


:- JUDGMEN T's—Oertain non-proprietors 
instituted a suit against the ala malik 
for a declaration that thay are entitled 
to graze their cattle on’ the land in dis- 
pute, and for an injunction restraining 
him from interfering with- such right by 
cultivating the land, Some of the non- 
proprietors were the plaintiffs, while the 
others were made pro forma defendants, 
The trial Oourt having decreed the suit, 


the defendant. presented- an appeal in. 
the Oourt of the. District Judge of. 


Hoshiarpur but at the hearing it trans- 


- pired that two of the plaintiffs, 4. ¢., plaintiff 


|? BALDYO SINGH & Bawdy Dab," - 


e 
No;-11, Jia, and plaintif No. 55, Quïdial, 
had died and that no “legal representa- 
tives had been substituted in their place 


‘within the period prescribed by law. 


An objection was consequently taken on 
behalf of the respondents, the plaintiffs, 
‘that the appeal had abated with regard 


‘to Jia and Gurdial and also in ‘its entire- 


ty.- The- District Judge held that the’ 
appeal had. abated in its entirety and dis- 
missed the same, This is'an appeal by the 
defendant against the order dismissing the 
appeal as having abated in its entirety. 

._It transpires now that another plaintiff 
No. 36, Mangtu, hasdied and his legal repre- 
sentatives have not been brought on the 


. record within the time prescribed by law, 


though an application was made after the 
period of limitation had expired. As no 
‘sufficient cause has been'shown why the ` 
default should be condoned I hold that - 
the appeal has abated as against Mangtu 
as well. - i 

. The result is that the appeal before the 
District Judge had abated as against Jia: 
and Gurdial,' and this is admitted by Mr. - 
Mehr Ohand Mahajan for the appellant and ~ 
the appeal in this- Court has abated as 
against Mangtu. 
“ The real question for decision is whether . 
the appeal has abated in its entirety. 
The matter has recently been considered 
by a Fall Bénch of this Oourt, vide, Sant 


Singh v. Gulab Singh (1). The decision in ` 


that cass has materially departed from the 
view taken in a number of former judicial 
authorities of this Court and inter alia ib. 
has been held that where the right of the 
deceased party is ascertained or is ascertain- 
able andis not joint with the surviving 
parties in the sense that they are not 
entitled to sue or liable to be sued in the 
absence of the others, then the suit or the 
appeal cannot abate in its entirety on the 
death of one of the parties. The learned 
District Judge in the present case has given 
no definite finding on an examination of 
the relevant documentary evidence as to the 
exact nature of the right of the plaintiffs 
in this case. = - ee EA 
: The question is whether it was necessary 
for all the plaintiffs to join in a suit to 
establish their right to graze their cattle 
or whether one of them was entitled to 
establish his right independently ‘of the 
other right-holders. Ing the alternative. 
whether, if the suit had been brought by 
. Cas. 417; 10 Lah.7; A, I. R. 1928 Lah: 
shy Ind. E Lah:§ 257; -30 P, L, R, 453; 1] - 
Lah, L. J. 317 (F. B) oe a 
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. the ala malik it was necessary for him 
‘to bring.on the record as defendants all 
‘thé. nofi-proprietors or whether he could 
institute a.suit against one of them without 


`  impleading the others, This,in my opinion, 


is thetrue test which ought to determine 
the question involved in this appeal. As 
I have stated above the District Judge has 
. given no finding as to thejexact nature of the 
plaintiffs’ right. I am, therefore, on the 
present material, unable to -hold, that the 
. view of the learned Judge, that the appeal 
has abated in its entirety, is correct. This 
question will have to be determined in the 
light of the test laid down in the judgment 
of the Full Bench referred to above. 
While, therefore, I hold that the appeal 
has abated with regard to the three plaint- 
iffs mentioned above, the case must go 
back to the District Judge with direction 
to re-hear the appeal and then to decide the 
question of the abatement of the appeal in 
its entirety in the light of the facts to be 
ascertained by him. j 
>. I may state here that it was contended 
by Mr. Faqir Ohand for the respondent that 
- the appeal had also abated as against. some 
of the pro forma defendants who .had died, 
_ Iam unable to agree with this contention. 
The appeal has abated only as against the 
three plaintifis mentioned above and whe- 
ther it has abated in its enitrety will be a 
question to be determined by the learned 
District Judge. 
‘The costs of this appéal will abide the 
result, z 
A. Case remanded, 


`` LAHORE HIGH COURT. 
Szoonp Givin APPEAL No. 1019 or 1929, 
2 o October 17, 1929. ae 
: Present: —Mr. Justice Johnstone. 
_ LAL KHAN AND ANGTERR— APPALLANTS 
: + VETSUS i d 
KASHMIRI LAL AND OTHERS— 

: $ RESPONDENTS. i : 
Civil Procedure Code-(Act V of. 1908),8. 100, Sch, IT, 
para. 5 (b) (ii)—A ppellate decree directing decree to be 
passed in terms of award—Decree: not prepared— 
Second appeal, competency ‘of —Arbitration—Arbitra~ 
tor refusing to act—Award made under compulsion of 
Court, validity of. : - - 

‘In a suit for accounts of a partnership, the trial Court 
passed a preliminary decree setting aside an award. 
The District Judge on appeal held that there was 
no-ground for setting aside the award, and reversing 


a 


the preliminary decree, directed that a decree be pass- ` 


ed in accordance ‘with ‘the terms of the award.. No 
puch decree was, however, actually passed, .. 


: EAD RRAN @ KABEMIRT Late. 
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Held, that a second appeal lay from the decision of 
the District Judge even though no formal decree 
had been prepared in accordance with the order of the 
District Judge. 

Balkishan v. Sohan Singh (1), distinguished. 

_Shyamacharan Pramanick v. Prolhad Durwan (2) 
and Sobha Ram v. Ram Das (3), relied on. 

An award made by anarbitrator who is compelled 
by the Courtto act as an arbitrator in spite of a 
definite expression of unwillingness on his part to 
act as such isnull and void. o ? 

. Shibeharan v. Ratiram ‘4) and Basdeo Mal Gobind 


-Prasad v. Kanhaiya Lal Lachmi Narain :(5),relid on. 


Mahadeo Prasad v. Badri Dass-Ram Sarup (6), Har 
Narain Singh v. Bhagwant Kuar (7) and Keshavlal, 
‘Mohanlal Jhaveri v. Bat Lakshmi (8), distinguished. 


Second appeal against a decree of the Dis- 
trict Judge, Montgomery, dated the 2nd 
January, 13.9. - E 
` Mr. Mohammad Amin Khan, 
Appellants. : 

Mr. Anant Ram Khosla, for the Respond- 
ents. g 
JUDGMENT.—The facts out of 

which this appeal arises are as follows: 

The parties to the suit agreed to erbi- 
tration and Lala Dina Nath was appoint- 
ed arbitrator. During the proceedings 
he sent in his resignation and returned 
the papers relating to the case, on the 
ground that he was connected with the ` 
parties. It appears that the Court in- 
sisted on his continuing with the arbi- 
tration and eventually he filed an award. 

On objections taken, the trial Court set 
aside the award and in due course passed 
a preliminary decree for the taking of 
partnership accounts.’ The learned Dis- 
trict Judge, holding that, the setting 
aside of thè award was passed on. inade- 
quate grounds, set aside the preliminary 
decree and directed that a decree be. 
passed “in accordance with the terms of 
the arbitration’ (so my record reads), 
Against that décision an appeal has been 
preferred to this Court. 5 
- It is objected that no second appeal 
lies, because no decree has been passed by. 
the lower Appellate Court but itis obvi- 
ous that a decree should have been passed 
by the lower Appellate Court in pursu- 
ance of its judgment, and the mere omis- 
sion to paes such a decree is waived by 
the respondents’ Oounsel, who urges that 
the appeal be decided notwithstanding 
that omission. He cited Balkishan v. 
Sohan Singh (1) but that authority does- 
not cover the point before me. On the other 
hand Shyamacharan Pramanick v.. Prol- 
had Durwan (2) is in the appellants’ favour 


for the 


(1) 116 Ind. Cas. 559; A. I. R. 1929 Lah.. 476: Ind, 
Rul. (1989) Lah. 543; JO Lah, 871; 81 P, L. R16% 
(2)80, WiN. 880, - 


“doubt, 
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and in Sobha - Ram v,` Rani Das. (3) 
which was a' second: appeal, on facts 
similar to the present ones, no objection 


appears to have ‘been taken that a second 
appeal did. not lie. Those cases: were, . 


no doubt, under the former Code, but 
no distinction has been made in argu- 
ments before me. What has so far hap- 
pened, in effect, is that a preliminary 
decree for accounts was passed and that 
decree was set aside, and I would hold. 
that a second: appeal does lie, ` 
-On merits the position is this: the 
arbitrator expresséd definitely his un- 
willingness’ to act. Thereafter accord-. 
ing 
Basdeo Mal-Gobind Prasad v; Kanhaiya 
Lal-Lachmi Narain (5) the proceedings 


of the arbitrator were null and. 
void. For the respondents if is 
urged that after the Court had 


insisted on the arbitrator’s acting no 
objection was taken and that the parties 


paid some costs to the arbitrators. In 


view of these circumstances the argu- 
ment is preferred that there: was acqui- 
escence, There may have been acequies- 
cence on the part of the parties to the. 
arbitration, but I am -not aware that. 


there wes any expressed willingness of. 


the arbitrator to act after he hai sent 
in his resignation. An arbitrator can, no 
reconsider his position: vite 
Mahadeo Prasad v. Badri Dass-Ram Sarup 


(6), Har Narain Singh v. Bhagwant Kuar. 


(7) and Keshav Lal Mohanlal Jhaveri 
v. Bai Laxshmi (8). In those cases, how- 
ever, there seams to have been either 
‘withdrawal of 4 resignation or a definite 
fresh acceptance to act. Here no such 
fresh acceptance is observed, and it would 
appear. that the arbitrator was compelled 
to act against his wishes, 

The learned District Judge considered 
only two points regarding the arbitration, 
namely, the examination of a certain wit- 


ness by the arbitrator. and the “cursory. 


nature of the arbitrator’s proceedings, 
Those points may have been rightly decid- 
ed, but the main question is based on the 
arbitrator's resignation. 

The objection as to the additional 


ise 66 P. R. 1907;159 P., L.R. 1908; 148 P.W. R. 


9 7 A, 20; A., W.N. (1884) 212, 
5) 59 Ind. Cas. 667;43 A. 101;-18 A. L. J. 952. 
(6) 110 Ind. Cas. 881; A.I. R. 1928 All. 740 at p. 
743; 26 A. L. J. 1009; 50 A. 955. 2 eee 
(7) 10 A. 137; A: W.N. (1888) 28. 
(8) 112 Ind, Oas. 281; 52 A, 568; 30 Bom, L, R. 950; 
A. IR, 1929 Bom, 50, : » aon ee 
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to Shibcharan v. Ratriam (4) and: 


677 
grounds of appeal being admitted by the’ 
lower. Appellate Court is, in my opinion, 
not a valid one but the matter loses its 
-importance in view of the fact that the’ 
appeal must be: accepted: on the other 
ground’ referred to above.-I accept the 
appeal and remand the case tothe learn- 
ed District Judge for the hearing of the 
appeal on merits. Any decree, if passed 
by the trial Oourt in consequence of the- 

lower Appellate Court's judgment, is hereby 
set aside. The remand is under O. XLI, 

r. 23, Oivil Procedure Code; the stamp on 
appeal will be refunded and other costs will 

follow the event, ~~ : S 
Ae Case remanded. 


LAHORE HIGH COURT. `- 

O1vit Revision Partition No, 601 oF 1927. _ 
Ye October 22, 1929. - 4 

: Present:—Mr, Justice Johnstone. 

RAM NATH-—Dzpogen-HoLDER— PETITIONER, 
: versus i 
RAM NATH AND ANOTHER— 

< JUDGMENT- DEBTORS —RESPONDENTS 7 

Civil Procedure Code (Act V of 1908), s. 144—Eaxecyu- 
tion of decree—Settlement out of .Court—Third person 
standing surety—Surety bond filed in Court—Com- 
promise recorded—Surety, whether can be proceeded 
against in execution—Absence of specific. statement 
in bond that surety may be proceeded against in execu- 
tion, effect of. | ©- eae 

Where a decree-holder and his debtor compromised 
the’ matter out of Court and a third person stood- 
surety for the’ payment of the amount on default 
of the debtor and the surety bond was filed in Court, 
though in the absence of the surety, and the ‘Court 
passed an order certifying the- compromise and filing 
the’ case ; : 

‘Held, that the decree-holder was entitled to pursue 
his remedy against the surety in execution proceed- 
ings without a separate suit in spite of the fact that 
there was no specific statement in the bond. that 
the decree could be executed against the surety. 


‘Civil revision from an ‘order of 
.the Small. Oause “Court Judge, Amritsar, 
dated the 17th July, 1927. ` 

Mr, Harcharan Das Kumar, for the Peti- 
tioner. `L 4 

Mr. Jaigopal Sethi, for, the Respondents, 

-J UDGMENT— One Ram Nath obtain- 
ed a decree against a namesake cf his. On | 
30th January, 1926, a settlement was 
reached between the two that Rs, 350 were 
payable in. instalments of Rs. 13 per men-’ 
sem. A deed of compromise was drawn up 
and signed by the parties and by the 
surety Amar Nath. They all appeared 
before a Magistrate, who recorded their 
statements.. On 4th February, 1926, the 
- decree-holder presented the deed to the 
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Judge of the Small Cause Court who passed 
„an order “compromise certified. Case filed.’ 
“ Subsequently the judgment-debtor default- 
ed and on 7th May, 1927,-the decree-holder 


applied that Rs. 117 were still due to him- 


and. that he should be allowed to proceed 
against thesurety. The Judgefound that 
the surety bond was not made arule of -the 
Court, and - that the surety had not been 
presented when the decree-holder produced 
the deed in Oourt. On- these grounds the 


‘decree-holder’s application for leave to _ 


proceed against the surety was dismissed 
and. he was directed to bring a civil suit, 
The decree-holder has come up in revision 


- tothis Court. - 


‘Now, s, 145, Oivi Procedure Oode, 
merely states that :. : 

“Where any person has becomeliable (a) 
for the. performance: of any decree or any 
part thereof............000. the decree may be 
executed against him, ete.,......... ii 


The respondent's Counsel relied on Subba- _ 


raya Pillai v. Sathanatha Pandaram (1), 
but the distinguishing feature of that case 
would appear to be that there was no order 
passed by the Oourt at all.’ In the present 
case the surety bond was, no doubt, execut- 
ed. outside the Oourt, butit was executed 
for the purposes of the Court and was filed 
in the Court, though in the absence of the 
surety. The Court certified the compromise 
and filed the case in execution. | 
“The terms of the bond were that in case 
of default of any one instalment the surety 
would be liable to pay the instalment 
money himself. The decree had been, by 
consent, settled at Re. 350, payable by in- 


stalments and what the surety undertook in ` 


effect was liability to perform the decree in 
the event of default. It was not,as far as 
I am aware, necessary that the surety 
should: specifically say that the decree 
could be executed against him. That was 
clearly the intention of the parties, . includ- 
ing the surety, and he rendered himself 
personally liable. The question is discuss. 
ed in: Joyman: Bewa v Easin Sarkar (2) 
and I think that that authority should be 
followed. I accordingly accept this peti- 
tion and hold that the decree-holder is 
entitled to pursue his remedy against the 
surety in the executing Court. The peti- 
tioner will get from the surety his costs in 
this Oourt. Pa 


ks ` Revision allowed, 


(1) 48 Ind. Oas. 940; 8 L, ; 
mo L. T. 416, BW. 507; (1918) M. W, N 
' (2) 95 Ind, Cas. 483; 53 0. 515; 300, 

O. L. J493; A, I, R, 1926 Qal. 877, S Re 


ARJAN SINGH V. BMPBROR, - 


- who apparently went 


“941, 0.1980 
. LAHORE HIGH COURT. 
OrrminaL APPEAL No. 522 oF 1929. 

November 17, 1929. 

i Present:—Mr, Justice Bhide. 

* ARJAN SINGH—AcorsED—APPELLANT 

versus | 

: EMPEROR—Opposits PARTY. 

. Penal Code (Act XLV of 1860), s. 124-A—Publica- 

tion of life-sketch of revolutionary, when amounts to 

sedition. 

If the subject-matter ofa publication is likely to 
‘bring Government into hatred or contempt or ex- 
cite disaffection towards -it,andif it has been pub- 
lished with the intention of producing such an 
effect,-it would be immaterial for the -purposes, of 

8. 124-A; .Penal Code, whether’ the publica- 

tion assumes the form of a life-sketch or a poem, or 

- an allegory or some other form. The crucial point 
for decision in such cases is the intention of the 
writer and his intention hasto be gathered from 
‘the subject-matter of the publication as’ well as the 
surrounding circumstances. $ 
Oriminal appeal froman order of the Addi- 
tional District Magistrate, Amritsar, dated 
the 27th July, 1929. © ` 
Mr. Mazhar Ali Azhar, for thé Appellant, 
Mr. Ram Lal, for the Crown. ` 
- JUDGMENT.—The appellant Arjan 
“Singh editor printer, and publisher of an 

Urdu journal called “Kirti” has been con- 

victed: in this case under s, 124 A, Indian 

Penal Code, for publishing in thejournal 

a lifesketch of one Jiwand Singh who is 

described as a martyr. Jiwand Singh was 

a villager from the MHcshiarpur District 

to America in 
search of livelihood in 1907. There he 
learnt the use of arms and later on joined 
the Ghadar scciety and took a vow along 
with other members of the society to 
destroy the “tyrannical” Government of 
this-country. He returned to India about 

1914-15, The Ghacar party decided to . 

hold.a meeting at Lahore in February, 

1915, at which plans for a mutiny were to 

be laid out.’ But the Police got news about 

the meetingand arrested many men ofthe ` 
party at Jiwand Singh’s house, where the 
meeting washeld. Jiwand Singh mansged 
to escape. He decidedto coilect arms and 
shot at first a centry on duty at a Railway 
bridge. Twosepoys- were shot later on by. 
Jiwand and his companions and their rifles 
with some ammunition were taken, He 
murdered one Chanda Singh Zaildar who ` 
had the reputation of being a great “Jholi- 
chuk” (nickname for “loyalist”), after evad- 
ing pursuit for a considerable time be 
was eventually arrested, tried and hanged 

in 1917. 

It has been urged on behalf of the appel- 
lant- that the life-sketch referred to above 
is purely of a historical character and that - 


1941, 0, 1930 
ita publication does not amount to `an- 
Offence under s. 124-A, Indian Penal Code. 
After carefully considering the matter, I 
am unable to accept this contention in the 
cirumstances of this case. : 
point for decision is the intention with 
which the life-sketch has been- published. 
If the subject-matter of a publication is. 
likely to bring Government into hatred or 
contempt or excite disaffection {towards it, 
and if it has been /published with the inten- 
tion of producing such an effect, it would 
be immaterial for the purposes ofs. 124- 
A, Indian Penal Oode, whether the publi- 
cation assumes the form of ’a life- sketch 
or & poem, or an allagory or some other 
form. SO 3 : 

The intention of the writer in such cases 
has to be gathered from the subject-matter 
of the publication as well as the surround- 
ing circumstances. In the present instance 
no reasonable. explanation is forthcoming 
as to why the -author has thought it fit to 
publish at this juncture the life-sketch of 
a person who was admittedly a member of 
a society whose avowed object was the over- 
throw of the Government established by 
law in British India and who was} convicted 
and hanged for crimes committed in pur- 
suance of that objectas along ago as 1917, 
This is, moreover, not the only life-sketch 
ofits type which the author has publish-. 
ed. In successive issues of the journal, 
life sketches of several other persons con- 
victed of similar offences against the 
Government have appeared. The manner 
in which the life-sketch has been presented 
clearly shows the author's sympathy with 
the aims and aspirations of the convicted 
persons. In the present instance Jiwand 
Singh has been glorified’ss a martyr and 
the writer's intention to hold him up as an 
ideal worthy of imitation in the present 
times would seem cléar from the general 
tenor of the life-sketch -and the verses 
een appear at the beginning and the 
end. 

Taking into consideration the facts 
stated above, I hold that the appellant 
has been rightly convicted. As regards 
the sentence, the case seems to be of a some- 
what unusual; type, aud I think a moderate 
sentence will suffice in the present in-- 
stance. I accept the appesl to the extent 
of reducing the sentence to the period” 
of rigorous imprisonment already under- 
gone. 


A. | Í Order accordingly. 


“gas MUHAMMADIv, EMPEROR,- 


The crucial - 
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LAHORE HIGH COURT. 


“ORIMINAL MISOELLANEOUS Petition No,-263 


. oF 1929, 
| “November 22, 1929, 
Present :—Mr. Justice Dalip Singh. 
TAJ MUHAMMAD—Acovusap—PETITIONER 
5 - Versus 

. EM PEHROR— Opposite Parry. 

Criminal Procedure Code (Act V -of 1898), [ss. 342, 
526 —Conviction set aside for non-compliance with 
s. 842 and re-trial from stage of irregularity ordered 
—Accused having no more evidence—Prayer for 
transfer of case—Transfer, propriety of. 

-Ths accused were convicted by a Magistrate, but 
on appeal the Sessions Judge set aside the convic- 
tion on the ground that the provisions of s. 342, 
Criminal Procedure: Code, had’ not beeh complied 
with and directed that the case should be re-tried 
from the stage where the irregularity had accrued. 
The accused had no more evidenceand prayed that 
the case might betransferréd as a conviction by 
the. same Magistrate was a foregone conclusion, the | 
evidence being the same: 

Held, that under the.circumstances, the case might 
be transferred to another Magistrate with a ‘direction 
to take up the trialat the stage where the original 
irregularity took place. 


Criminal miscellaneous petition 
fer of criminal case, . 


Mr. J. G. Sethi, for the Petitioner. 
Mr. Sundar Das, for the Government 
Advocate, for the Orown. . -~ 


ORDER.—This is a transfer - applica- 
tion which raises a somewhat novel point. 
The accused were convicted by the learned 
Magistrate. “On appeal the earned . Ses- 
sions Judgé set aside the conviction on the 
ground that the provisions of e. 342, Orimi- 
nal Procedure Oode, had not been complied 
with and he directed that the trial should 
be taken up from the place where the 
irregularity had occurred. The accused 
now say that they have really nothing to ` 
add to the statement“ which had been 
previously recorded and have no further 
evidence to offer than the evidence they 
have already offered, and, therefore, itis 
a foregone -conclusion that the learned 
Magistrate who has already convicted them, 
will convict them again. They; therefore, 
pray for a transfer. xe? 

The point raises: this. difficulty that if 
the transfer - application is granted the 
accused can demand a de no:o trial and, 
therefore,.the order of the learned Sessions 
Judge directing -that the trial should 
proceed from. the stage where the irregular- 
ity occurred would practically be rendered 
nugatory. On the other hand, itis clear 
that it is in all human probability but 


for trange 


_ natural for the accused to apprehend that 
. the Magistrate who 


had once expressed 
his opinion will come to the same conclu- 


680. 


sion on the evidence which: has already 
been taken. It may also be urged that- 
really the whole thing is a technicality and 
that really the accused are not suffering 
any substantial injustice by the same 
Magistrate trying the case again. I lay. 
down no general rule for such cases though 
the learned Counsel for the petitioners has 
cited a Patna ruling which is almost on all 


fours in which Bucknill, J., held that in- 


such casés a transfer was desirable. The 
learned Counsel for the petitioner tells me 
a the accused. will not demand a de novo 
trial, 
petition. and transfer the case to another 
Magistrate who will proceed’ to take up the 
trial at the stage where the original 
irregularity took place and then proceed 
to dispose ofit according to law. 
Ae: Petition allowed.. 


‘ 
————— 


LAHORE HIGH COURT. 
URIMINAL APPBAL No. 852 oF 1929. 
; November 12, 1929. 
Present :—Mr. Justice Zafar Ali and 
| _ Mr. Justice Bhide. 

> BHANA MAL—Acousep—APPELL ANT 

$ $ versus 
EMPEROR—OppoaitE PARTY. 

Penal Code (Act XLV of 1860), s. 302—Sudden 
quarrel—Accused plunging kinfe into heart and caus- 
ing immediate death—Offence, nature of—Inference 
of ‘intention to cause injury likely to cause death— 
Sentence—Extenuating circumstances. 

Where the accused who belonged to a peaceful 
trading community, inthecourse of a sudden quarrel 
plunged aknife:in the heart of the deceased, in a 
fit of anger and the deceased died in a few 
minutes : < 

Held, (1) that the weapon used, the part of the body 
aimed atand pierced, and the violence with which 
the blow was inflicted, led to the inference that, 
even if the accused did notintend to cause death, 
he intended to cause such bodily injury as was likely 
to cause death and the accused was, therefore, guilty 
of murder; 

(2) that as the assault followed a sudden quarrel 
without premeditation, it was not necessary to exact 
the extreme penally of death, 

Criminal appeal from an order of the 
Sessions Judge, Delhi, dated the 30th 
August, 1929, f h 

Lala Moti Sagar, R. B. and Mr. Hem Raj 
Mahajan, for the Appellant. 

Mr. Des Raj Sawhny, for the Crown. 

JUDGMENT.—Dr. Moti Sagar, who 
appears for Bhana Mal appellant concedes 


that it was.. Bhana Mal who inflicted the. 


injury to which the deceased Kallu Mal 


succumbed, but contends that the offence 


BHANA MAL v. BMPEROR. 


In these circumstances I allow the. 


-carried tothe shop as usual. 
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committed by him though culpable homi- 
cide, did not-amount to murder, and- 
‘that, eyen if jt did, Bhana Mal deserves 
the lesser punishment -provided by 8.302, - 
Indian Penal Code, and not the sen- 

tence of death that.has been passed against 

him by the learned Sessions Judge. 

Kaliu Mal deceased was a prosperous 
commission agent of Delhi. and Bhana 
Mal was his adopted son. The latter had . 
a son of the name of Puran Mal aged 
16 years and another son much younger. 
Bhana Mal married twice and had the 
twosons by the two wives respectively 
but he was at present a widower. Kallu . 
Mal's wife was also- dead, and so thé 
family consisted of Kallu Mal, Bhana Mal 
and the two sons -of the latter, Kallu Mal 
wasan old man of 60 while Bhana Mal is 
38 years of age. 

It appears that Kallu Mal did not let 
Bhana Mal participate in. his business, 
He with his grandson Puran Mal went 
regularly to- the business premises about 
Tla. x. and returned about 9p. m. and 
kept the ready cash of the business locked 
up in his safe inside a small room of the 
residential house. On the fateful morning 
Kallu Mal handed the keys of.the safe etc, 
to- Puran Mal to take out the money to be . 
At this junc- - 
ture Bhana Mal came outof the room’ 
where he had been sitting alone and snatch- , 
ed the keys from Puran Mal to open the 
safe. Kallu Mal forbade him and told him 
that if he was in need of money he would 
himself give it to him. Thereupon some 
dispute aroseasio who should open the safe, 
and ultimately Kallu Mal settled this by 


- saying that bis servant Sripat should do 


so. Bhana Mal then handed the keys to 
Sripat, but Kallu Mal instead-of directing 
Sripat to open the eafe told him to lock 
the doors of the room. This annoyed 
Bhana Maland he snatched the keys from 
Sripat, Kallu Mal then endeavoured to get 
the keys from Bhana Mal and thereupon 
the latter plunged a knife into Kallu Mal’s 
heart causing him to fall on the ground . 
where he expired in a few moments, 

According to the medical evidence Kallu’ 
Mal bore a stab wound in the chest deep 
down to the heart which was cut. The pul- | 
monary artery was also cut. The cause of 
death was obviously the perforation 
of the heart through a stab wound in the .- 
chest, 

From the account of the occurrence 
given above, the conclusions clearly fol-- 
low, (1) that Bhana Mal was not trusted” 


i 
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resented-this,- and stabbed his: father-in a 
fit of anger. He had no -jastification 
whatsoever -for proceeding to- take by. 
‘force what his; father was not willing to 
give. him. The learned Counsel argues 


that it could not be -said- that the appel-- 


lant -inflicted the injury with intent to 


cause: death, and that all that could be. 


predicated of him was that he acted with 
the knowledge that the injury -might 


prove fatal. . We are, on the other hand,. 
~. of opinion that the weapon used, the’ 

. part of the body aimed at and pierced, and. 
the violence with which the blow was in-- 
flicted, lead to the inference that: even, if: 


the accused did not intend to cause death, 
he intended to cause. such bodily injury 


as was likely to eause death. He has,” 


ersten been rightly convicted of mur- 
er. 5 

As regards the punishment there can 
be no manner `of doubt that the assault 
followed a sudden quarrel without pre- 
meditation. Having regard8to this exte- 
nuating circumstance. and- fact that the 
appellant belongs to a peaceful trading 


class it does not appear necessary . to- 


exact the extremé penalty of:law. We, 
therefore, reduce the sentence to one of 


transportation for life'and accept the-ap-: 


peal to this extent. 


A Order accordingly, ~ 


LAHORE HIGH COURT. 
CRIMINAL APPHAL No. 824 oF 1929. 
November 9, 1929. 

Present :—Mr. Justice . Bhide 
LAOCHHMAN SINGH—Acouszep— 
, APPELLANT 
versus - - 
EMPEROR—OPPOSITE PARTY. . 


Penal Code (Act XLV of 1860), s. 124-A—Allegation, 
against Home Government, whether sedition—Article 


calculated to bring Government into hatred and con- | 


tempt—Sedition—Construction of article. ji 

Where the editor ‘of:a newspaper . was convicted 
under s.124-A, Penal Code,in respect ofan article 
which contained thefollowing paragraph:— NG 
_ “The English have made a fine move for taking 
a of Kabul, by their duplicity. On the one 

and, the Afghan King has been made to introduce 
European fashions in his country and on ‘the other 


the Afghan subj ects have been incited to rebel against _ 


” their King”: i ; > i 
Held, that as there'was no reference’ to the Gov« 


7. LAOHHMAN-SINGE Yi. EMPEROR. © ` 
‘by Kallu Mal, and (2) that Bhana Mal. 


í of.s. 124 A, Indian Penal Oode. 
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ernment of India -and as thetlanguage was: not calous 


lated to excite disaffection or hatred, the. conviction: 
- was illegal. - - 


Where another article contained’ the ‘following’ 
passage: “Under their rule the English have displayed 


-Buch acts of oppression, . high-handedness, ' excesses, 


tyranny,-repression and dishonesty as are making the, 
world civilzation feel ashamed. English rule _in. 
India dépends upon those bad characters of number 
10 ‘of England -who have become notorious for their’ 
folly, barbarity and’ hard-heartedness.. Such cruel, 
unmannerly and foolish persons are sent as officers 
of this country as might-be considered burdensome 
for England’s soil, This is the reason why the gene-_ 
ral massaere of Jallianwala Bagh, thebloody field 
Guru-ka-Bagh, and the Karbalas and bloody scenes of: 
Nankana Sahib and Jaito are being seen in India:” |, 
Held, that the object of the article was.evidently to 
bring the Government of India into hatred and con- 
tempt and the publisher was guilty of sedition. f 
Criminal appeal from an order of tlie’ 
Additional District Magistrate, Amritear, ` 
dated'the 26th July, 1929. - BSS act 
Mr. Mazhar Ali Azhar, forthe Appellant. 
Mr. Ram_Lal, for the Crown. 
JUDGMENT.—Criminal Appeals Nos. 
824 and 825 of 1929 are connected and 
can be disposed of together. They arise. 
out of two cases in which Lachhman Singh, 
editor, printer and publisher of Gurmukhi 
paper called.“ Qaumi Babbar Sher” was- 
convicted under s, 124-A ‘in réspect of two 
articles headed “Kabúl da samachar ™ 


‘(news from Kabul) and Naukar, Shahi. 


Zulum da nawan ‘daur arambh ho giya 
(commencement of a new era of repression 
by the bureaucracy) which appeared in 
that paper and sentenced to rigorous 
imprisonment for one year and eighteen 
months’ respectively the -sentences to run 


concurren tly. 


The fi-starticle consists only of a brief 
paragraph in which the writer says that 
the English have made a fine move for 
taking possession of Kabul, by their 
duplicity. On the one hand, the Afghan. 
King has been made to introduce Euro- 
pean fashions in his country and on the’ 
other the Afghan subjects have been in-. 


- cited to rebel against their King. What- 


ever one may think of these allegations 
they do not appear to fall with the scope 
There 
is no reference in the paragraph -to the 
Government established by law in British - 
India, and it may well be argued that 
the policy criticised is that.of the Home 
Government and not of the Indian Go-- 
vernment. Nor is the language of the 
paragraph euch as could be reasonably 


‘held to` be calculated to excite: disaffec- 


‘tion towards His Majesty or the Govern- 
ment of British India. The learned 
‘Counsel for the Orown was unable: to 
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put -forward -any substantial’ ground- in 


support of the conviction in respect ‘of - 
this_ article and I consider the conviction 


to. be unsustainable, 


JALAL DIN Y.: KARIM BARHSH. 


‘The second article, however, is clearly . 


‘seditious. It is a direct attack on the 
personal and the methods of the British 
Government in India. The following 


paragraph will be sufficient to indicate its . f 


general tenòr and purport. | | 
“© Under their rule the English have dis- 


. 
X 


` LAHORE HIGH COURT. 
Szoonp Oivin APPEATL No, 1347. oF 1929. 
November 6, 1929, . 
-- Present:—Mr. Justice Tek Chand; . 
- JALAL DIN—Derenpant—APPELLANT 


f Lersus 
KARIM BAKHSH AND ANOTHER 
— PLAINTIFFS— RESPONDENTS. . 
Civil Procedure Code (Act V of 1908), O. XLI; ò. 20 


- =Appeal—Name of respondent omitted by -oversight— _ 


. played such acts of oppression, high-hand-~ 


edness, excesses, tyranny, repression and 


dishonesty as aremaking the world civiliza- 


` ation feel ashamed. English rule in India 
_ dapends 
number 10 of England who have become 
notorious for their folly, barbarity and 
hard-heartedness. : Such cruel, unman- 


upon those bad characters of. 


nerly.and foolish persons are sent as officers , 


of this country as might be considered 
. burdensome ‘for England’s soil. This is 
the reason why the-general massacre of 
Jallianwala Bagh, the . bloody field: of 
Guru-ka-Bagh, and the Karbalas and 
bloody scenes of Nankana Sahib and Jaito 
are beingseen in India. f 

The learned Counsel for the appellant 
urged: -that the object. of the writer 
wassimply to bring home to the Govern- 
ment the advisability. of adopting con- 
ciliatory methods in India, but on a 
perusal of the article this argument 
seems to me to be wholly untenable. 
The writer’s object is evidently to bring 
the Government into hatred and contempt 
and to threaten it with vengeance aad des- 
truction. NIKA S 

The article is one of the worst speci- 
mens of its type and in the circumstances 
the sentence passed in respect ofit cannot 
be considered to be excessive. 

I accept Appeal No. 824 of 1929 and 
set aside the conviction and sentence in 
respect of the article “ Kabul da sæma- 
char.” ; : 

I reject Appeal No, 825 of 1929. 
fouls f Order accordingly. 


Power of Appellate Court to add party—Dismissal of 
appeal, propriety of. i K : ` 
appeal should not be dismissed on the technical 
ground thataperson who wasa partyto the suit 
was not made a party, to the appeal if the omission 
of his name from the memorandum of appeal was due 
to an obvious oversight. The Appellate Oourt should 
in such a case exercise its powers under O. XLI, r. | 
20, Civil Procedure Code. i 


Second appesl from’ a decree of the 
District Judge, Sialkot, dated the 15th. 
March, 1929, affirming that of the Addi- 
tional Subordinate Judge, First Olaas, -~ 
Sialkot, dated the 9ih August, 1928, 


Dr. Nand Lal, for the Appellant. 
-Mr, Zafrulla Khan, for the Respondents. 


JUDGMEN T.—The suit, which has © 
given rise ‘to this second appeal, was 
originally instituted by one Karim Bakhsh 
on behalf of the Mashki community of 
Hajipura in the Sialkot District, on the 
allegation thats the defendant had ‘built 
shops over certain land which formed part 
of a graveyard in which the Mashkis of the 
village had an immemorial right to bury 
their dead. A declaration was claimed that 
the land on which the shops had been built 
by the defendant was-a part ofthe grave- 
yard, and itwas also prayed that the defend- 
ant be ordered to remove ,the materials 
therefrom. Karim Bakhsh filed an applica- 


- tion under O.J,r 8of the Civil Procedure - 


Oode for permission tosue on bebalf and 
for the benefit of the entire Mashki com- 
munity. This application was granted; but 
before proper notices under: r. 8 could be 
issued, Musammat Umar Bibi applied that 
she had the sameinterest in the graveyard 


‘as.Karim Bakhsh, and that she be madea 


_ party to the suit: Karim Bakhsh stated that . 


1 


he had no objection to her being made a 
party. The Court accordingly ordered on ` 
the 2nd of November, 1927, that Musammat 
Umar Bibi be joined as aco-plaintiff. A . 
proclamation under O; I,r. 8 was then issue - 
ed and duly published in the Viétorial 
Paper Sialkot, ` Me 

The defendant appeared and contested 
the suit. During the proceedings in the 
trial Court Musammat Umar- Bibi never 


-Appeared after the 2nd-November, 1927,and | 
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the record does not.show that she had retein- Ss 


ed any Counsel to conduct the case on her. 
behalf. Throughout the proceedings. - 
Karim Bakhsh aloné is shown as having 
been present either: personally; or. through * 
~ his Counsel. Eventually thesuit was dacre-. : 
ed, and in the heading of the decree sheet 
both Karim Bakhsh and Musammat Umar 
Bibi were shown as plaintiffs, but in the 
body of the decree it was stated that “plain-. 
tif is granted a decree ete.” : 

Jalal Din defendant preferred an appeal 
before the District Judge; but in 
memorandum of appeal, which was present- 
ed by him, Karim Bakhsh alone was shown 
as a respondent. A week before the appeal 
came up for hearing an application was 
presented on behalf of Jalal Din, stating 
that the name of Musammat Umar “Bibi 
had been omitted from the memorandum by 
an oversight and praying that her -name be 
-added as a party respondent. The learned 
District Judge postponed orders on this 
application till the date’ of hearing and on 
the -respondent’s objection, - refused to 
implead Musammat, Umar. Bibi who, be_ 
held, was a necessary party, in whose - 
absence the appeal could not proceed. He 
accordingly dismissed the appeal. 

Jalal Din .has come up to this Court in 
second appeal andI have heard both 
Counsel at length, After giving the matter 
my careful consideration and examining the 
relevant portions of the record, I am of - 
opinion that this was a fit cass in which 
the learned District Judge should hava 
exercised the powers, which are vested in 
him, under O. XLI, r..20 and impleaded 
Musammat Umar Bibias a party. As- has 
been stated above, her interests did not in 
any way conflict with those of Karim 
Bakhsh, who had been originally allowed to 
sue on behalf of the entire Mashki com- 
munity. Her application to be made a. 
party shows that she wanted to be made 
a party asshe was apprehensive that Karim 
Bakhsh might not properly. defend her 
rights in the graveyard. The proceedings 
of the suit show that it was Karim Bakhsh 
who conducted the litigation from the 
beginning to the end and Musammat 
Umar Bibi took no interest whatsoever in it ` 
after she had been added as a party. The 
omission of her name from the memoran- 
dum of appeal was due to an obvious over- 
sight, and I do not think that, in these 
circumstances, the appellant should have 
been visited with serious consequences: of 
having his appeal dismissed on a technical 
ground, 


NARAINJAN SINGH V, EMPEROR, 


the ` 


YA 
Ki 
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I accept the appeal, ‘set aside the judg- 


ment of-the learned District Judge and 


direct that .Musammat:; Umar.. Bibi . be 
impleaded as a respondent to the appeal 
before him. As the appellant was to seme 
extent negligent in the preparation of the 
memorandum of appeal I direct that :he 
should pay Rs. 50 as costs to Karim Bakhsh. 
Parties shal] bear their own costs.in this - 
Court, 


Ae Appeal aceepted, 


LAHORE HIGH COURT. | 

ORIMINAL APPEAL No. 186 oF 1929, 

s November 4, 1929, - . 
. Present: —Mr. Justice Zafar Ali and.Mr. 

. Justica Bhide. 
NARAINJAN SINGH—Acouss 
—ÅPPELLANT > - 
versus 


EMPEROR—OPPOSITE PARY. _ 

Penal Code (Act XLV of. 1860), ss. 802, 304—Husband 

finding wife and paramour together—Escape of 
paramour—Wife preventing husband from’ following 
him—Husband striking wife and causing “ death— 
Offence, nature of—Culpable homcide not amounting 
to murder. - 
. The accused, on returning tohis house late one 
night found his wife sleeping with another man in 
the same cot. When the accused tried to seize the 
paramour the latter struck with a knife. and 
escaped after dropping the knife. The accused 
took up the knife and tried to follow the paramour 
but his wife caught ‘hold of him and prevented-him 
from doing so and the accused struck his wife and 
the latter died : 

Held, thatthe accused acted on grave and sud- 
den provocation and was not guilty of murder but 
only of culpable homicide not amounting to murder 
under s. 304, Part I, Penal Code. 


. .Criminal appeal against an order. of the 
- Sessions Judge; ; Lahore,‘ dated the 


9th 
August, 1929, 
Mr. Nand Lal, for the Appellant. 
- Mr. D. R. Sawhney, for the Crown. 
JUDGMENT.—The appellant Narain- 
jan Singh has been convicted by the Addi- 
tional Sessions Judge of Lahore of the 
murder of his wife Musammat Indar Kaur, 
and has been sentenced to death. 
The-appellant admitted that it was he who 
attacked the deceased at the last “watch of 
the fateful night and inflicted upon her with 
aknifethe injuries to which she succumbed, 
but he pleaded sudden and grave provoca- 
tion. All the four assessors accepted this 
plea, but thelearned Additional. Sessions 
Judge did:not. We find ample support..for 


. itin the prosecution evidence itself, 


684. 


Ít is common ground that the deceased ` 


. was unchaste and the appellant came home 


from his field at the last watch of the night. 
His version was-that he found his wife and 
her paramour Wasakha Singh ‘sleeping on. 
the same cot, but hearing his footsteps 


_ ‘Wasakha Singh got up. As the appellant ` 
- tried to.seizea him he struck him with & 


_knife, and thén escaped by jumping over 


rs 


the wall but dropped the knife, The appal- 


lant picked it up and wanted to run after 


him when the deceased grappled with him 
to prevent him from doing so. Itwas then 
that he attacked her with: the knife and 
inflicted many injuries. He bore an incised 
wound on the palm surface of the right 
little finger which might have been the 
result of the blow given by. Wasakha 
Singh.” |-.. ; 
-Among the persons who were attracted 
to the spot were Surain Singh (P, W. No. 9), 
Phulla Singh (P. W. No. 10) and Teja 
Singh (P. W. No. 11). All the three depos- 
ed that the wonn was reputed to be 


- unchaste and was suspected of having 


illicit intimacy with Wasakha Singh. 

Surain Singh stated: _ go 
“People were saying that Wasakha Singh. 

had run away.” ` 
Phulla Singh stated: 


“I saw aman running away who appeared 


to be Wasakha Singh. The accused was 
saying that he had come from outside and. 


had seen his wife and Wasakha Singh 
sleeping together on the same cot and for 
this reason he had stabbed her and Wasakha 
Singh had escaped. He had also stated 
that -the woman had caught hold of. him 
when he was going to pursue Wasakha 


Singh, and had thus enabled Wasakha 


Singh to escape.” ; l 

Teja Singh stated : A 

“The people who were assembled there 
were saying that Wasskha Singh was 


caught sleeping with the woman and he- 


had run away. The accused had stated 
that he had come from his fields at night 


when he saw his wife and Wasakha Singh . 


sleeping together. On seeing him Wasakha 
Singh ran away. Hə wished to pursue him 
but his wife grappled with him and thus 
enabled Wasakha Singh to escape.” s 
The above evidénce bears out the appel- 
lant’s version and shows that he acted under 
a grave and sudden provocation. We, 
therefore, accept the appeal and alter the 
conviction to one under s. 304, Part I, Penal 
Code, and sentence the appellant to rigorous 
imprisonment for three years. fags Na 
"A, i i Sentence reduced, - 


OHANDU TAL RAMBSHWAR DAS V, KHUAHALT RAM, 
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LAHORE HIGH COURT, — 
SEOOND O1vit Arresi No. 839 oF 1924, . 
es October 29, 1929. ` BK) 
Present :—Sir Shadi Lal, Kr., Ohief 
Justice and Mr. Justice Tapp. >- > 
‘ OHANDU LAL RAMESHWAR DAS ` 
— PLAINTIFFS—-A PPELLANTS ' 
- Versus 5 
KHUSHALI RAM AND OTHER3— 


| DEFENDANTS—RE8PONDENTS. 

- Civil Procedure Code (Act V of 1908), O. XXII, n. 
8—Contract Act (IX of 1872), s. 45—Suit by one part- 
ner for debt due to firm impleading other partners 
as defendants—Appeal—Death of defendant partner 


—Anppeal, whether abates totally. 


The plaintiff instituted a suit alleging that he 
and defendants Nos.. 3to 6 were partners of a firm 
to which a cermin amount was due from the other. 
defendants and that- all the debts due to the firm had 
been allotted to his share on the dissolution , of the 
firm. During the pendencyof an appeal, the 6th 
defendant died and his heirs were not brought on the 
record : s : i ; 

Held, that the appeal abated in toto, 7 
Mulk Raj v. George Knight (1), Mool Chand v. Moot 
Chand (2) and Abdul Rahman v. Shahab-ud-din (4), 

distinguished. ` es 

Ham Singh y. Karam .Chand-Ranshi Ram.(3), 
applied., F 
|. Second appeal from a .decree of the 
District Judge, Ferozepore, dated the 18th 
January, 1924, . 

Mr. S. L. Puri for Mr. J. N. Aggarwal, for. 
the Appellants. . - 

Messrs. Chandar Gupta and Fakir Chand, 


for the Respondents, 


JUDGMENT. . As 
` Tapp, d.—The action to which this” 
second appeal relates is broughtby Ramesh- 
wat Das for recovery of a sum of Rs.1,100 . 
on account of a debt due by defendants 
Nos, 1 and 2 as proprietors of the firm of 
Mul Chand-Shib Dhan of Diddarbaha to the 
firm of Ohandu‘Lal-Rameshwar Das of the ' 
same place.. The plaintiff alleged that he 
and defendants Nos. 3 to 6 were partners 
in this last mentioned firm, that the part- 
nership was dissolved -in 1922 and all the 
debts due to the said firm fell to him share. 
A preliminary objection was raised that the 
creditor firm at Giddarbaha had not been ' 
dissolved and the suit was liable to dis- 
missal not having been brought in the.. 
name of the firm. An opportunity to 
amend the plaint not having been availed 
of the suit was dismissed by the trial 
Court and this decision was affirmed on | 
appeal by the learned District Judge. 

Hari Bakhsh, defendant No. 6 and guar- 
dian ad litem of Nagar Mal, defendant No. 
5, who was admittedly a partner in the 
creditor firm, diedin 1926. A preliminary 


‘objection was, therefore, taken on behalf ° 
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presentative of Hari Bakhsh ‘had been 
‘brought on the record the appeal had 
abated not only against him but iz toto. 
.Mr. Shambu Lal Puri, the learned Counsel 
for the appellant, contended that it-was not 
_ necessary to bring the legal representative of 
Hari Bakhsh on the record and he relied on 
Mulk Raj v. George Knight (1) and Mool 
Chand v. Mul Chand (2). Neither of these 
decisions is in point as the contention in both 
those cases centred round the necessity of 
impleading the legal representative of a 
deceased partner where the suit had been 
brought in the name of the firm by all the 
partners. This matter has been set at rest 
by the enactment of r. 4,0. XXII, Civil 
Procedure Code. . . Ce i 
. The position in the present case is totally 
different as the suit has not been brought 
_in the name of the firm but by one in- 
dividual alleging himself to have been a 
partner in that firm along with four other 
persons one of whom died during the pen- 
dency of this appeal. f i 
The law applicable to the case is that 
. contained in s. 45, Oontract Aci, as held 
in Hari Singh v. Karam Chand-Kanhsi 
Ram (3). The plaintiff indeed complied 
with these provisions by impleading de- 
fendants Nos. 3 to 6 his co-promisees, and 
it was incumbent on him on the death 
of one of them (Hari. Bakhsh) to have 


brought his legal representative on the 


record., In view of the matters in issue 
between the parties the case, in my judg- 
“ment, . is of such a nature that the appeal 


cannot proceed in the absence of the legal 


representative of. Hari Bakhsh, ; 

Mr. Shambu Lal Puri further urged that 
the omission to bring the legal rapresenta- 
tive of Hari Bakhsh; who is his widow; 
Musammat Obapli, on the record was 
due to the bona fide belief that the heir 
.and legal representative of the deceased 
was Badri Das, defendant No 4. He cites: 
. Abdul Rahman Shahab-ud-din (4)in which 
case the appellant having died his sons, 


but not his daughters, and widow, had” 


been brought on the record’ as his legal 
representatives, although the latter were 
also his heirs under Muhammadan Law. It 
_ was held in that case: that as there- was a 


i 3 10 P. R. 1906; 43 P. W. R.1906. . -> ` 
AC 71 Ind. Cas. 951; 4 Gah. 142; A.I.. R. 1923 Lah, 


(3)'100 Ind. Cas, 721;-8 Lah, 1; A: I, R. 1927 Lah, 115; i 
28 P. L., R. 455 ne > In 


e- (4) 55 Ind, Cas, 883; 1 Leh, 481; 85 P, WoR: 1920, -~ 


“PHARAM DAs’ 9, IEB A. YI VOLEERS, . 
‘of the ‘respondents that as no legal re: 


- ents. 


t 


aa 
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bona fidé belief that the sons were the sole- 
heirs and legal representatives of the 
deceased appellant and had made their 
‘application for substitution on that plea 
the appeal did -not abate notwithstanding 
that by Muhammadan Law other persons 
would also be co-heirs of the deceased. Now 
in the present case it is impossible to hold 
that the appellant- entertained .a bona fide 
belief that. Badri Das, defendant-No. 4, 
was the legal representative of the deceased’ 
seeing that appellant who is the brother 
of the deceased Hari Bakhsh knew that 
the deceased had left a widow and was 

< fully aware that she alone was his legal 
representative. $ a5 

For -the above reasons I would hold that 
the appeal abates as a whole and should 
accordingly be dismissed with costs. . 
Sadi Lai, Cc. J.—I concur.: 
shig Os Appeal dismissed. 


TE 


LAHORE HIGH COURT. 
Szoonp O1vit APPEAL No. 952 oF 1929, 
: October 21, 1929.- . i 
- Present: —Mr. Justice Johnstone 
DHARAM DAS—DEFENDANT— - 
a APPELLANT i 
= : versus i x 
_ Miss-A, V. VOLKERS AND ANOTHER 
- + — PLAINTIFFS AND DEFENDANT— : 
a, RESPONDENTS. ae 
Hasement—Right-to flow of water—Infringement— 
Suit for injunction—Scope-of injunction. : 
- In a suit for an injunction against infringement of 
a right of easement in respect;of overflow of water 
from the defendant's estate:to the plaintiff's estate 
the defendant contended that an injunction ‘should 
be granted only to the extent of the diminuticn 
caused within two years before the date’ of the in- 
stitution ofthe suit: $ 


Held, that in cases ofthis kind: it is impossible to 
expect’ proof of the exact measurements of diminu- © 
tion atany particular moment-of time and the 
plaintiff wasentitled to a full decree so that he may 
be restored tothe position which existed before the 
defendant began to commit his wrongful acts. ` 


` Second appeal froma decree of the District 
_J ete Rawalpindi, dated the 2nd January, 
1929, : j i j 
` Messrs. M. L, Puri and Balkishan Mehra, 
for the Appellant. a e 
- Mr. Des Raj Sawhney, for the Respond- 


JUDGMENT.—This appeal relates to 
aright of easement claimed by- the res- 
pondents in respect of-an overflow of water 
from the estate known as: Frank Ville to 
the respondents’ estate in Murree, The, 


B86: ; 
respondents alleged that:the water which 
had formerly flowed to their land and was 
used in the cultivation of vegetable fruits 
etc., had been diverted by the appellant for 
a mill on his own property. Ni 

`. It has been held by the Courts below that 
the respondents had acquired a right of 
easement and that being a finding of fact is 
notiopen: to challenge in second appeal. 
The position is not contested.. The learned 
Counsel confined his argument to another 
matter. Reading the plaint in hisown way 
he contended that the respondents averred 
there that the interruption had begun in 
1922, but the words “since then” in cl. 3 of 
the plaint do not necessarily mean that it 
was in that very year that the infringement 
was begun. A more palpable point is that 
in May,1924,. a complaint was made as 
regards some interruption to the supply of 
water, It has. been held that complete 
interruption occurred in 1926, well within 
two years before the suit-was instituted. 
Before that there was only partial interfer- 
ence, and it isimpossible to say for certain 
when there was formerly a diminution or 
temporary increase. i 

Counsel for the. appellants urges that the 
case should be remanded in order that the 
.Courts below.may decide exactly how much 
diminution occurred after 13th January, 1925, 
(the date of suit being 13th January, 1927), 
and that an injunction should be granted 

“ only to the extent.of the diminution since 
that date: Reliance was placed on. Amir 
Haidar Shah v. Fajja (1), but that ruling 
- does not help the appellant. In cases of 
“this kind it is absurd to- expect-a proof of. 
exact measurements of diminution at any 
particular moment of time, The respond- 
ents- had no access to the appellant's estate, 
and in the present- case, where the eppellant 
- has wilfully done wrong acts throughout a 
considerable period, the Courts are justified 
“in raising presumptions against the wrong-. 
` doer.” It may well be that actually on 13th 
January, 1925, the interruption had- been: 
reduced toa minimum at the moment, and 
< I consider that the respondents are entitled 
to obtdin. a full decree, so that they may be 
restored to the position which existed be- 
fore the wrong acts were begun. The res- 
ondents are entitled to all the equities in 
the case and I decline to interfere with the 
decree as passed. I would note that the, 
appellant's offer to indemnify the respon- 
dents in some way and have the decree modi- 
fied.ignores the fact thatthe water is not the 


(1) 73:B. Rs 1905; 203 P, L, R.. 19055136 P, WR, - 
aë.. i sa g 
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appéllant’s water at áll and that he is entitl- 
ed to the use of it no more than others, who 
me alsoin the past received benefit there- 

om, - f 
. The appeal fails and ‘is dismissed with 
costs. .. | 


A Appeal dismissed, - 


LAHORE HIGE. COURT, 
Civin Reviston Petition No, 332 oF 
; 1929. e 
November 6, 1929. Be 
- Present:—Mr. Justice Tek Chand. 
BUTA SINGH AND OTAER3— DEFENDANTS , 
PETITIONERS ` ia 
versus 
HARDIT SINGH—Piaintirr— 

Be a RESPONDENT, : 

Civil Procedure Code (Act V of 1908), O. XXIII, ` 
r. 1—Withdrawal of suit—Omission® to set up plea of 
adverse possession which could have been successfully _ 
pleaded, whether sufficient ground for allowing with- - 
drawal, | ; : 

It isnow -settled law. that “other sufficient 
ground” forthe purposes of cl. (2)(b), r.l of O. 
XXIII, Civil Procedure Code, must be ejusdem generis 
with the “ formal defect” mentioned in el. (a). 

A Court has no jurisdiction to permit the plaintiff 
to withdrew thé suit with liberty to bring a fresh 
suit, on the ground that his Counsel had omitted to 
set up a plea of adverse possession which he could 
successfully have set up. 

Ishar Das v. Lal Singh (1), referred to. 

Oivil revision petition from an order of. 
the Fourth Olass Sub-Judge, Ajnala, dated . . 
the 18th February, 1929. ate aes oa 
©- Mr. S. M. Hag, for the Petitioners, 

3 Mr. Gulzari Lal Sahgal, for the Respon- . 

ent. i 

JUDGMENT.—The plaintiff- respon- 
dent instituted a suit in the-Oourt of the 
Subordinate Judge, Ajnala, for possession’ 
of certain land. His claim wasdenied by 
the defendants-petitioners, The Court 
framed issues and recorded such evidence 
as the parties wished to produce. Both 
parties. closed their respective cases on 
19th January, 1923. Arguments were heard 
on 22nd January, 1929, and judgment 
reserved. On 18th February, 1929, the’ - 
plaintiff filed an application under O. XXIII, 
T. l, Oivil Procedure Code, for permission 
to withdraw from the suit with liberty - 
to institute afresh suit in respect of the 
same subject-matter, on the ground that. ` 
“there were certain legal defects in tbe. 


claim." -Thig ‘pplication was-granted by < 
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the Subordinate Judge. In -his order he 
has remarked that though the plaintiff had 
no case on the plaint as presented but if the 
claim had been based upon adverse posses- 
sion “he might have had a fair case.” He 
thought that the omission to plead adverse 
possession in the plaint was due to. mistake 
of Oounsel and as he was of opinion that the 
plaintiff should not be made to suffer for 
‘uch a mistake he allowed the suit to be 
withdrawn with liberty to institute a fresh 
suit. 

The defendants have preferred a peti- 
tion for revision to this Court, urging that 
the order in question is not covered by 
O. XXIII, r, 1 and is without jurisdiction. 
After examining the record and hearing 
Oounsel for the respondent, I am of Opinion 
that this contention must prevail. The 
case had been tried on -the merits and 
"arguments heard.. The application did not 

disclose any formsl defect in the suit, nor 
“was any other sufficient cause shown for 
permitting the plaintiff to institute a fresh 
suit for the same subject-matter. It is 
now settled law that “other sufficient 
“ground” for the purposes of cl, (2) (b), r. 1 
must be ejusdem generis with the “formal 
_ defect” mentioned in cl. (a): see Ishar Das v, 
Lal Singh (1). z 

Itis obvious that the omission to plead 
adverse possession, whether it was due to 
negligence of the plaintiff himself or that 
of his Counsel, is not a sufficient ground 
within the meaning of the rule. The order 
of the lower Court is clearly without juris- 
diction and must be set: aside, 

I accept the petition for revision, quash 
the order of ‘the Subordinate J udge 


allowing. the withdrawal of the suit- and. 
remit the case to him for disposal in ac- . 


cordance with law, The 


? petitioner will 
have his costs in this Court, 


A Revision allowed. - . 


(1) 90 Ind, Cas. 632; A. I. R.1925 Lah. 497; 2 Lah, - 


“Oss..151; 7 Lah, LJ, 280.. 


_ SAMMUN V, JAWAHIR SINGH. 


RTO 


LAHORE HIGH COURT 
OrvıL MisonLLanzous PETITION No,-613, - 
i oF 1929, 
December 7, 1929, 
Present:—Sir Shadi Lal, Kr., Chief 
SF Justice. : 
SAMMUN AND OTHERS— DEFENDANTE— 
; x PETITIONERS. 
Sh gi inte versus ` d - 
~- JAWAHIR SINGH AND orazrs— 
i * PLAINTIFFS— RESPONDENTS,. Š 
Civil Procedure Code (Act V of 1908), s: 24—Trans- 
fer`of case—Fact that Judge has decided same ques~- 
tion, in another case, whether ground for transfer, 
The fact that the presiding J udge has expressed 
his opinion ina previous case upon an important 
question of-law arising inthe caseis not ground for 
transferring the latter case. z 
Jai Narain-Babu Lal v, Johri Mal-Chunna Mal (1), 
followed. ad 
Oivil miscellaneous petition for transfer:- 


of case from the Oourtof the Senior Sub- 


Judge, Montgomery .to-any other Court, 
Mr. Anant Ram Khosla,for the Petitioners, 
Mr. Naimat Rai, for the Respondents, 
ORDER.—The sole ground, upon which 
this application for transfer. is founded, is . 
the fact that the learned Subordinate 
Judge has, ina previous case, expressed his 
opinion upon the important issue arisin g in 
this case. But, as pointed out in Jai Narain 
‘Babu Lal v. Johri Mal-Chunna Mal (1) the ` 
fact that a Judge has decided a. point of 
law arising in one case’ is ‘not a good 
‘ground for transferring- from his -Oourt ` 
another case involving the same point, It 
‘is conceded that the question depends upon 
‘the: interpretation of a document which is 
-obviously a question of law, and: any deci- 
sion ‘arrived’ atin the previous case cannot 
bind the petitioner who is not-a party to 
‘that case. - É 
Moreover, the application for transfer 
is a belated one, and has- been made by 
only one out of several defendants; The 
evidence in the case has been concluded 
‘and the. application? for transfer was made ` 
after a date for arguments had been given. 
In these circumstances] am not prepared 
-to hold that any adequate ground for trane~ 
-fer-has‘been established. -_ - eo a 
Nor do I see any valid reason for stay- 


` ing the. proceedings: in the case pending 


the decision of the appeal in the former 
case. That appeal is not likely to be 
heard for two or three years and I do not 
think that the decision in the present case 
should be delayed for such a long time. 

I accordingly dismiss the application 
with costs, 

A! Application dismissed, 

(1) A. I, R, 1921 Lak, 357, 


Kh 
' LAHORE manio COURT. 


‘Oaniniwat Revision. S TEON NN 1652 oF 
1929 ; 


` February 14, 1930. 


Pr „Sir Shadi Lal; Kr; Ohièf Justice. < 


PLAN SINGH—Acousmo—PrrrTIonnR 
os WOENSUS ~. 


LE “ EMPEROR—RESPONDENT. 

"Penal Code (Act- XLV of 1860), ss. 240, 241—Coun- 
_ terfeit coing,- delivery, of —Guilty Knowledge at time 
of first possession, absence of—Offenc 

To attract the application of s. 240, Pal Code, it 
“is not enough to show ‘that the accused delivered 
“ona tortait: coids “to another person but it must also 
- bé- established that at the time’he became possessed 
! Of such coins-he knew them to be counterfeit. and , un- 
‘less the-latter ingredient is - established the offence 
“committed: is one under’ 8. 24] and not” under s. 240. 


‘Petition for revision of the ` “order ` `of 
| the. Magistrate, First.Olass, with enhanced 
‘powers under ‚s. 30, Oriminal Procedure 
1 Jullundur, dated the 22nd August, 

. Mr. Ram Lal Anand: for the Petitioner. 

JUDGMENT.—There is ample evid- 
ence on the record that the prisoner, Bhan 
“Singh, delivered eight counterfeit rupees 
to Nikku; „and that some other counterfeit 
‘rupees were found in his possession. - 
`- The only question which requires . deter- 
. Inination, is, whether, at the. time’ he be- 
- Game. „possessed - of the counterfeit coins, 
he knew them to be counterfeit. - On. 
- -that point no. evidence worth the name has 
“been produced, by the prosecution.. I con- 
‘sider that ‘there is considerable doubt as 
‘to whether he knew-the coins to be counter- 
‘feit at the-tide when he became possessed 
` of them. | ` 

“The conviction under s. 243, Tadhah Penal 
“Code, cannot, 
and I must, therefore, quash the conviction 
and set aside the sentence.. I also alter the 
‘conviction under s. 240, Indian Penal Code, 
‘to one under s, 241, Indian Penal Code, and 
‘reduce the sentence.of two. years’ rigorous 
‘imprisonmentzto | that of rigorous impregn, 
‘ment for one year. - 

_ The application: for revision is- “accepted 
pro tanto and the order ofthe Sessions 
Judge modified accordingly. - 

o Rob - orphen alowed, 


- MAPIZULLAE V A, 


‘therefore, . be maintained; , 
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LAHORE HIGH. COURT. 
ORimMINAL MISORLLANEOUS PETITION 
No. 264 or 1429, 
December 13, 1929, - 
z . Present: -—Mr. Jd ustice Zafer Ali. 
HAFIZULLAH. AND OTHBRS—ACOOsED 
; —PETITIONESS 
versus 
“EMPEROR—Reeponpenr.- ; 


Criminal Procedure Code (Act V of 1898),:8. 26— 


Transfer of case—Magistrate cross-examining pro~ 


secution witnesson questions suggested by prosecution . 


—Apprehension of partiality towards prosecution. 


Where a Magistrate -cross‘examines a prosecution, 


witness at great length after he has been cross-ex- 
amined bythe defence, on the questions suggested 
by the Public Prosecutor, an apprehension in the 


-mind of the accused that the Magistrate is taking 
“the side ofthe prosecution is quite reasonable and 
the case may be transferred from his Court. 


Petition for transfer of the case-from the 
Gourt of the Magistrate, First Olase; Lahore, 
to some other Court of competent jurisdic- 


-tion in some other- District. 


Messrs. Ghulam Mohi- ud-din and J.C. 


“Seth, for the Petitioners. 


| Mr. R.C. Soni, Assistant Legal Ran 


brancer, for the Respondent. 


CRDER.—Of all the allegations made 
in support of this application under s. 526, 
Criminal Procedure Gode, for the ‘transfer 
of the petitioners’ -case to some other 
District, the most serious are those con- 


tained in para. 6.of the.affidavit filed with ` 
“the application. It appears that the learned 


Magistrate who is‘trying the’case under- 


took to cross-examine:a prosecution witness , 


(after he. had been cross-examined by the 
defence) on questions suggested by the 


, Public Prosecutor and thus cross: sexaminéd 


the witness at considerable length. Thishas 


_quité reasonably roused an apprehension in 


the mind of the . accused that : the- Magis- 


‘trate is taking the side of the prosecution. 


J; thêrefore, consider it necessary to accept 
this. petition for ‘transferring the case to 
another Magistrate, though I find no 
sufficient ground for transferring it tə- 
another District.: I order, accordingly, that 
the case be transferred to Mirza . Mehdi 
Hussain's file who is one of the senior 
Magistrates here, 


Rl, - Application granted, 


1941. 0. 1980 
NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Freer Civic Appeat No. 79 oF 1927. 
February 12,1929. . 

Present:—Mr. Mohiuddin, A.J. O., 
and Mr. Jackson, A. J. O. 
JAITRAM AND oTHERS—PLAINTIFFS— 
APPELLANTS 
É ~ eraus 
NAROTTAM AND cTaEes—DEFENDANTS . 
—RuePoNDENTS, 

Hindu Law—Partition—Evidence of partition~ 
Cessor of commensality — Registration Act 
(XVI of 1908), s, 17—Document recognising title to 
properties allotted on previous partition, whether 
compulsorily registrable~Evidence Act (I of 1872), 8. 
82 (3)—Partition—Statement that witness used’ to 
hear from his ancestors that they were divided, 
admissibility of. 

Cessor of commensality is an élement which may 
properly be considered in determining the question 


whether there has been a partition of joint family- 


property but itis not conclusive. It is necessary to 
consider whether the evidence in other respects 
supports or negatives the theory thai the cessor was 
adopted with a view to partition jn the legal sense of 
the word. [p 689, col. 2; p. 680, col. 1.) b 
Anundee Koonwur v. Khedoo Lal (1) and Ganesh 
Dutt Thakoor v. Jewach Thokoorain (2), referred to. 


A document executed subsequent to 4 partition.“ 


which merely recognises the title of che parties to the 
properties obtained by each on partition without 


creating any fresh title does not require registration.. 


[p. 690, col. 2] S 
Where the question in issue was whether there had 


been a partition and one of the witnesses said that 


hé used to hear from his deceased ancestors that there - 


kad been a partition: 


- -Held, that the statement was admissible in evidence 


under s. 32(3), Evidence Act. [p. 689, col. 2.] 
First appeal against a decree of the Addi- 
tional District Judge, Bilaspur, dated the 
94th March, 1927, in Oivil Suit No.34 of 1925, 
Messrs, W. R Puranik and J. Sen, for the 


Ap pellante, . 


Messrs. D. N.Choudhry, G. R., Deo and 
5 C. Dutt Chewdhry, for the Respon- 
‘dents. | : 


__ JUDGMENT,— Gambhir had two-sons, 
Thakurram and Lahuri, and Thakurram 
had two sons, Sardharam and Adli. This suit 
was filed on 5th November, 1925, by a son 
of Adli, six grandsons of Adli and a 
daughter in-law of Adli, Musammat Bindra- 
mati, against the descendants of Lahurizend 
Sardharam, for a declaration that they were 


“not bound by the agreement dated 23th 


December, 1223, and for being put in joint 
possession of the villages Malde, Gundra, 
urridih, Nagridih and Barekel_to the 
extent of their four-annas share. Defend- 
ants Nos. 5to 8 are the: great-grandsons 
of Lahuri and defendant No. $is Lahuri’s 
grandson, They stated that a partition: 


p 


4 


44 


jatta 0. NAROTTAM: 


. parties ; ratel, 
- long time and the fact to be. found is, whe- 


had taken- place: between Thakurram and: 


| E 689 
Lahuri about 50 years: ago and that in 
that partition Thakurram was given five 
villages Kaitha, Pisod, Deogaon, Basin and 


- Marghati, and ‘the other.five villages were 


given to ‘Lahuri. This statement was 
adopted by defendants Nos, 1 to 3 and 
defendant No. 11 also. The learned Addi- 
tional District Judge held that there was 
a partition 50 years ago, in which Kaitha, 
Pisod, Deogaon, Basin and Marghati fell 
to the share of Thakurram, that the agree- 
ment Ex, 1-D-1 was not executed by the 
plaintiffs under fraud, that Ex. 1-D-1 was 
invalid for want of registration, that the 
defendants have made improvements in 
the villagas which fell to their share, and 
dismissed the plaintiffs’ suit. 

The appellants in this appeal pressed the 
following two pointe: 

(1) ‘There was no partition 50 years ago 
as alleged by the respondents. , 

(2) The document Ex. 1-D-1 wes obtained 
by making fraudulent misrepresentation. 

“The statement of Girdhari (D. W. No. 1): 
“My grandfather used to say that ata parti- 
tion between Thakurram and Lahuri, each 
of them got five villages” and the statement 
of Pyarelal (D.W. No. 2) “I used to hear from 
my ancestors that there was 4 partition” 
were attacked ‘as inadmissible in evidence, 
on the ground, that they were only hearsay. 
The learned Advocate for the respondents 
relied on sub-s. (3), s. 3%, Evidence 
Act,- and argued that the statements 
of dead persons against their proprietary 
interest, disclaiming- all rights in- the 
other five villages, were admissible in 
evidence. These statements are not very 
material for the decision of the point under 
consideration, because apart from these 
statements, there is other evidence, which 
proves satisfactorily that there was a parti- 
tion more than 50 years ago. It seems to 
us that the statements aré admissible under 
5.32 (3), Evidence Act, as they are state- 
ments against the proprietary interest of the 
persons making them. 

It is an admitted fact that the two 
branches, that is, Thakurram’s descendants 
and Lahuri'’s descendants have been residing 
separately, messing separately and manag- 
ing the villages separately for a very 
long time. The partition having taken 
place more than 50 years ago, it was 1m- 
possible to adduce direct evidence to prove 
the partition, There is no doubt that the 
have. been living ‘separately for a 
ther this separation was on account of | 
partition ar: not. Qedsor of commensality 


poa 
690 : 
Be . ee ee a ae ees 
is an element which may properly -be- consi 
dered in determining the question’ whether 
there has been a partition of the joint 


family ‘property but it is not conclusive. 
Anundee Koonwur v. Khedoo Lal (1). 


As pointed out by Sir Andrew Scoble in. 


Ganesh Dutt Thakoor v. Jewach Thakoorain 


(2), it is necessary to consider whether the. 
evidence in other respects supports or. 


negatives the theory that the cessor in this 
case was adopted with aview to partition 
in the legal sense of the word. The fol- 


lowing facts tend to corroborate the defend-: 


ants’ plea of partition: — 

(1) Payment of land revenue separately 
by the defendants for the five villages in 
their possession, 

(2) Improvements 
able cost by the 
villages.- x 

(3) Mutation effected in the names of 
females, after the death of their hus- 
bands, : 

We: have carefully considered the evi- 
dance.adduced by the parties about parti- 


effected at consider- 
defendants in. their 


‘tion and agree with the lower Court that - 


the plea of partition. set up by the defen- 
dants is correct. The plaintiffs relied on 


_the entries in the mutation proceedings 


which indicate that the descendants of both 


the branches have been recorded as pro- ` 


prietors in. all the villages and contended 
that these entries pointed to a statement, 
of jointness and negatived partition. It 
also appears from the mutation entries, 
particularly Ex, P-12, that the names of 
Musammat Bisakin and Musammat Renuka 
were recorded as proprietors. Their names 
would not have been so recorded, if the 
parties were joint. One of the plaintiffs 
in this suit is Musammat Bindramati, who 
has succeeded Parasram. These mutation 
entries do not, therefore, afford a definite 
and proper guidance in the matter, 


` Our attention was drawn to the evidence 
of Jaitram (P. W. No. 1), Rajaram (P. W. 
No. 2) and Jailal (P..W. No, 
were asked to hold: on the authority of 
their statements that the document Ex. D-1 
was obtained by-the defendants by misre- 
presentation and fraud. It is difficult to 
believe that Jaitram and Rajaram signed 
the document without reading it and on 
being assured that it was an agreement to 
have the partition effected by Panchas. On 
a careful consideration of the evidence on 


(1) 14 M. I. A. 412; 18 W.R, 690; 2 Suth. P. O. J. 
840. 


591; 3 Bar. P. O. J. 50; 20 E.R. i 
(2) 310. 262; 31 I. A. 10;8 0. W, N. 146; 14 M,L 
J. 8; 0 Bom, L. R: 1; 8 Sar, P. O, J. 575 (P, C.), 


< RRRTANNATE v, AJOBHYA PRASAD, 


, defendants, 


3) and we . 
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the ‘point, we hold that the agreemén 
Ex. 1-D-1 was not executed by the plaintifis 
on account of any misrepresentation made 


-to them or on account of any fraud practis- 


ed on them. 
In view of the finding that-there was 


'a partition 50 years ago between Thakur- 


ram and Lahuri, it is not necessary to 
decide the question, as to whether the 
agreement is admissible in evidence or not, 
for want of registration. As there was a 
partition effected in the family, 50 years 
ago, the document was not a partition deed. 
The learned Advocate for the appellants 
argued that-it was a relinquishment deed, 
but as the property was already divided and 
the parties were in: possession of the villages. 
which fell to their share, out of which they 


did not give up anything, the deed could . 


notbe styled a relinquishment deed also. 
Plaintiffs and ‘defendants Nos. 10 to 23 had 
applied to the Revenue Officer for an- 
imperfect partition of two villages Malda 
and Kaitha, and this agreement which really 
did not decide anything but maintained the. 
status quo ante, wasexecuted and signed by 


-the parties. There was no transfer by one 


party to the other nor was there any creation 
of-fresh title. It only embodied the settle- , 
ment of a bona fide dispute, each party 


recognizing an antecedent title in the other, 


In this view of the circumstances, we are ol. 
opinion that there was no necessity to have 
the document registered. Exhibit D-1 is 


- admittéd by. the plaintiffs and has been 
.Bigned by all the 1 
- Musammat Bindramati, except the minor - 
. Bhagwan Dayal, whose. eldest brother Kan- 
. haiya has signed it. “This document showa - 
, that the parties settled . ‘their dispute and 

. agreed to abide by it. Having done so, the 
- plaintiffs cannot ask for joint possession of 


plaintiffs including 


the villages, which fell to the share of the 
This appeal, therefore, fails 
and is dismissed with costs. We ‘fix Rs, 50 
as Pleader's fees in this case. re aoe 
A. Appeal dismissed, ` 


Se eee ad 


NAGPUR JUDICIAL COMMIS- 
.  SIONER’S COURT. 
Sgoonp OivIL APPRAL No. 551 oF 1928, 
- January 28, 1930, 
Present;—-Mr. Subhedar, A.J. 0, 
TRETANNATH—APPELLANT 
versus 


| _ AJODHYA PRASAD AND ANOTHER— 


RESPONDENTS. . 


Transfer of Property Act (IV of 1882), 8, 68 (b)-— < 
Mortgags~Subsequent purchaser diminishing security, `. 
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whether personally liable under s, 68 (b)—""Subs 
stituted security” doctrine o ı whether applicable to 


- tortious acts of subsequent purchaser—Limitation Act 


‘ 


(LX of . 1908), Sch. I, Arts. 48, 49— Suit for com- 
pensation for tort—Limitation. ‘ : 


No personal decree can be passed under s, 68 (b) of . 
` the Transfer of Property Art against a’ purchaser 


of the equity of redemption on the ground that he 
has diminished the security. [p. 692, col. 2.] 

Jamna Das v Ram Autar Pande (2), Aiyappa 
Reddi v. Kuppusami Reddi (3), Ramakrishname 
Chetty y. Vouvvati Chengu Aiyar (4), distinguished. 

The doctrine of substituted security does not 
extend to cases of wrongful conversion of the mort- 
Gage security by a person other than the mortgagor, 
though he, may be an assignee of the equity of 
redemption. [p. 693, col. l] - 

A purchaser of the equity of redemption is not a 
representative-in-interest- of the mortgagor for all 
Purposes either with reference to the original mort- 
gage contract or in relation to the mortgaged pro- 
perty as the contract of mortgags is essentially a 
personal one between the mortgagor and the mort- 
gagee. [ibid] f 

Jamna Das v, Ram Autar Pande (2), Renga Srinivasa 
Chari v. Gnanaprakasa Mudaliar (1) “and Panugu 
Subbiah v. Mukalapati Rami Reddi (8), referred to, 

The-period for limitation for a suit for compensation 
for tort such as wrongful removal of the materials of a 
house belonging to the plaintiff is three years from the 
date of the tort either under Art. 48 or Art. 49 of the” 
Limitation Act. [p. 693, col. 2] hi (9) 

3 


Tafazul Khan v. Mohammad Bakshi Khan 
followed. ; êh 

Second appeal against a decreeof the Dis- 
trict Judge, Raipur, dated the 4th October;~ 
1928, in Civil Appeal No. 33 of 1928, 


Sir H. S. Gour, and Mr, D. N. Chaudhury, 
R. B., for the Appellant. 
Messrs. M. B. Kinkhedz, R, B 


_Deoskar, for the Respondents. 


JUDGMENT.—The facis leading to 
this second appeal are shortly these. On 29th 
April, 1920,a mortgage deed for Re. 500 
carrying interest at Rs, 2-8 per cent. per 
mensem was executed by the first defendant 
in favour of the plaintif. The mortgaged 


property consisted of a dwelling house situ- - 


ate at Mouza Arang, Tahsil and District 
Raipur. The second defendant purchased 
this house for Rs. 300 on 16 th June, 1920, 


The plaintiff alleged that in 1923 the second ` 
‘defendant removed the roof and the fittings 


of the house and the mortgage security was 
thus diminished. He accordingly filed the 
present suit for a personal decree against 
second defendant for Rs. 1,600 due on the 


mortgage, or in the alternative for a fore- - 


closure decree against tha mortgaged pro- 
perty, 


The first defendant admitted the claim - 


but the second defendant denied the mort- 
gage in suit and alleged that it was bogus, 
collusive and fraudulent and was executed 
‘subsequent to hisown purchase but was 
antedated, He denied the ramoval of the roof 
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“and otber fittings but admitted that about 
two years after his purchase the roof of the 
house had fallen down and that he had 

effected no repairs. since, k 

In an elaborate judgment the trial Court 

` found against the second defendant’s con: 

_tentions and passed a Personal decree 

„against him for Rs. 1,600 and costs and this 
was confirmed by the learned District J udge 
in appeal. The second defendant has, 
therefore, filed the present second appeal, 

The first three grounds of appeal are 

` argumentative and challenge pure findings 
‘of fact concurrently arrived at by the two. 
Courts below regarding the binding charac- 
ter of the plaintifi’s mortgage, It was also 
. argued that the lower Appellate Court has 
not given any decision on the first issue Te- ` 
garding the execution and the passing of 
the consideration under the bond sued upon... 
Bat in pars. 6 of the trial Gourt’s judgment 
on a review of the entire evidence adduced 
in the case the first issue was decided 
“in the affirmative and against the appellant. 
This finding was not expressly challenged 
in the grounds of appeal in the lower Ap-. 
pellate Court and was not probably objected 
to at the hearing of the appesl, Therefore, 

~ the lower Appellate Court did not express- . 
ly consider the point, Having, however, 
heard the learned Counsel for the appellant . 

I see no reason to differ from the finding of 
' the trial Court that the execution of the 
mortgage bond and the passing of the con-, 
sideration thereunder have been satisfac-.- 
torily established. As to the bogus nature 
of the transaction the two Oourts below 
have elaborately discussed the evidence ad-. 

duced in the case and arrived at a finding . 

adverse to the appellant. In view of the 

dictum laid down by their Lordships of the 

Privy Oouncil in- Ramji Patel v, Kishore 

Singh (1) this finding of the first Appellate 

Court upon a question of fact has now be- 

come final and cannot be challenged in’ 

second appeal, x i 
The next point argued was that the. 

- Courts below were wrong in passing a 
personal decree against the appellant under : 
s. E8 (b) of the Transfer, of Property ‘Act. . - 

` The section in question runs as follows: : 

“The mortgagee has a right to sus the 
mortgagor for the mortgage-money in the 
following cases only :— 

(b) Where the mortgagee is deprived of 


(1)117 Ind. Cas. 1; 25 N.L. R.121; A.I. R.1929 ` 
“P.O. 190; Ind. Rul, (1928) P. O, 233: 33.0. W. N, 893; - 
- (1929) A. È. J. 780; 31 Bom. L. R. 883; 57 M. L. J. 205: 
-50 O.L. J. 197; (1929) M. W.N, 459; 30 L, W. 443; 56.2 
A. 280 (P.0,). 
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the whole of part of his. security by or in - rent sale. He had cut and carried away 


consequence of the wrongful act or default 
of the mortgagor." >. i a 
`- It was argued by Dr. Gour, the learned 
' Oounsel for the appellant, that the word 
“mortgagor” in the said section is not in- 
tended to mean asubsequent purchaser of 
the mortgaged property and that no decree 
for the “mortgage money” could, therefore, 
“be passed against such a person. Reliance 
-was placed for the appellant on the case of 
Jamna Das v. Ram Autar Pande (2). But 
the case is not a direct authority for the de- 
cision of the point ‘in issue in the present 
case. . That was a casein which the person- 
al liability of a mortgagor under s. 90 of -the 
‘Transfer of Property Act was sought to be 
enforced against the purchaser of the mort- 
gaged property and it- was held that it 
could not be done within the wording. of 
- the said section. pee Rae, 
On behalf of the respondent, Rac Bahadur 
Kinkhede, Advocate, relied on two cases 
cited by the trial Court in para. 9 .of 
its judgment.in support of the view that 
the present casé came within the purview 
of e. 68.(b) of the Transfer of Property ‘Act. 
But, in my opinion, none of these cases is in 
point, In the first case Aiyappa Reddi v. 
Kuppusami Reddi (3) the action was brought 
by a mortgagee to recover damages alleged 
to have been caused to him by the defend- 
ant’s wrongful act in cutting down certain 
trees which were comprised in the . mort- 
gage security and on account of which the 
- mortgagee could not recover the whole of 
the mortgage debt by the sale of the re- 
sidue of the mortgaged property. The de- 
fendant in this suit was merely a tenant in 
common of the mortgaged property. and 
was inno sense a representative of: the 
mortgagor entitled to redeem the mortgage, 
` The suit was, moreover, not one filed to en- 
force a claim -under a, 68 (b) of the ‘Transfer 
of Property Act for the mortgage-money due 
under the mortgage. f 
The second case relied on is. that of 
Ramakrishnama Chetty v. Vuvvati Chengu 
Aiyar (4), The head-note of this ruling ‘is 
very misleading. The facts of the case 
not at all clearly stated in the 
judgment but from a summary thereof 
given by ‘the reporter it appears that 
the Sth defendant, who was the appel- 
lant in the High Court, was. the pur- 
chaser of the equity of redemption at a 
(2) 13 Ind. Cas. 304; 34 A. 63; 16 O. W. N. 97; 11M, 
L: T. 6; (1912) M. W..N. 32; 15 0. L. J; 


R. 1; 21M. L. J, 1158; 39 L A. 7 (P.O). 
(3):28.M. 208. .- ` ERa 


; B. . . 
_ (4).88 Indi.Oas, 321727 M, L. J; 494, 


. Act is clearly- wrong 


68; 14 Bom. L. - 


treeson the mortgaged property “for the 
value of which he was sought to be.made 
liable.” Before suit, however, the mortgaged 
property had passed from his hands and he. 
-had, therefore; no right leit to redeem. the 
“mortgage at the dateofthe suit. Whether 
the suit out.of which the appeal arose was 
‘to enforce the mortgage or merely to re- 
cover -damages for the waste of the 
mortgage security committed by the 5th 
defendant, is not at ali clear, but from the 
fact that this defendant was held personally 
liable only for the value of the trees cut 
and removed by him and not for the mort- 
gage money, it is obvious that s. 68 (b) of, 
the Transfer of Property Act did not come 
into play in the decision of this 
case which must be ‘taken to have been de- 
cided: under the general law of torts. 
. The definition of a mortgagor is contained 
_in s. 58 (a) of the Transfer of Property Act 
and applying that definition to the same 


- word occurring in s. 68 (b) ofthe Act it is 


clear that the second defendant cannot be 
made personally liable for the mortgage- 


|, money under the latter section. I, therefore, 


-hold that the decision of the Courts below 
in passing a decree for the mortgage-money 
against the second defendant personally 
under s. 68 (b) of the Transfer of Property 
‘and should be set 
‘aside. Ae : - 
Rao Bahadur Kinkhede also) wanted ..to 
support the personal decree passed by the 
lower.Courts against the.appellant by ask- 
ing me to apply to the present case. the 
doctrine of “substituted. security” as laid 
down by their Lordships of the Privy Coun-. 
cil in -Byjnath Lall v. Ramoodeen Chowdry 
(5). His contention was that because the 
appellant removed the materials of the moxt- 
gaged house and converted them into money 
the mortgage lien fastened upon the money 
thus obtained by the appellant in substitu- 
tion of a part of the mortgage security. The 
Qourts below -having found - the ‘existing 
mortgage building to be worth Rs. 500a 
personal decree:for the balance due on the 
mortgage was, therefore, claimed here on 
the basis of this argument. On the authority 
of Vishwanath: v., Shankerlal (6) it was fur- 
ther submitted that no new cause of action 
arose for such a relief and the plaintiff's 
claim’ was within time under Art. 132of the 
First Schedule to the Indian Limitation 
Act. f 
-(5) 21W. R. 233 at p. 136; 1T. A.106;3 Sar, P. 0, 
: J. 333; 2 Buth.. P. C. J. 922 (P.O), | i Saja a U 
`- (6) 34 Ind, Oas, 704; 12 N, LR, 90, i 
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_This argument is indeed very plausible 
but is certainly untenable. It is clear to me 
that the doctrine of “substituted security” 
as explained by their Lordships of the Privy 
Oouncil in the case cited has no application 
to the facts found in the present case. The 
rule is evidently based upon the principle 
that the property mortgaged has taken 
another shape, not by the tortious action of 
& party who wasa stranger to the original 
contract, but by the voluntary action of the 
mortgagor himself as by taking another 
property on partition or by operation of law 
as in the caseof (1) compensation money 
obtained in respect of the mortgaged pro- 
perty under the Land Acquisition Act or 
(2) surplus sale?proceeds of thé mortgaged 
property left over after satisfaction of the 
prior mortgage debt or (3) pre-emption 
price obtained on sale of the mortgaged 
holding under the provisions of the O. P. 
Tenancy Act. MA 

I cannot accept as correct the contention 
of the learned Advocate for the plaintiff 
respondent that a purchaser of the equity 
of redemption is a representative-in-interest 
of the mortgagor for all purposes either with 
reference to the original mortgage contract 
orin relation to the mortgaged property. 
The contract of mortgage is essentially a 
personal one between the mortgagor and 
the mortgagee.. For instance the covenant 
to pay does not run with the land, so thatthe 
mere fact of the assignment of the equity of 
redemption will not create a personal liabili- 
ty on the part of the assignee: Jamna Das y. 
Ram Autar Pande (2), Again, a person who 
is not bound by the contract of mortgage or 
personally liable under it, isnot bound to 
preserve the mortgaged property. It has 
been held that the person acquiring the 
equity of redemption whether by sale or 
adverse possession is not bound to pay 
Government revenue to preserve it from 
sale, but, on the other hand, he may purchase 
it- himself at the auction sale free from the 
mortgage: Renga Srinivasa Chari v, Gnand- 
prakasa Mudaliar (7) and Punugu Subbiah v 
Nukalapati Rami Reddi (8). ‘ 

“Ia my opinion the doctrine of substituted 
security does not extend to cases of wrongful 
conversion of the mortgage security by a 
person other than the mortgagor, though he 
may be an assignee of the equity of redemp- 
tion. I, therefore, hold that the value of 
the materials of the mortgaged house torti- 


(7) 30 M. 67 at p.71; 2M. L T.36. ` EN 
(8) 33 Ind. Cas. 326: 39 M 959at pp. 963, 964; 19 M 
1. T. 210; 30 M. L, J. 331; (1916) 1 M. W, M, 239, 
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ously removed by the appellant cannot bë. 
treated as substituted security in his hands 
entitling the plaintiff mortgagee to get a 
personal decree against him in the present 
suit which is admittedly one to enforce the 
mortgage. : ie 

Even though a claim for damages arisin g 
out of the tortious act of a purchaser of the 
equity of redemption could legally be joined 
with a claim to enforce the mortgage which 
I think is doubtful—the periods of limita- 
tion for these two separate causes of action 
will undoubtedly be different. The claim 
for damages arising out of -tort would'be 
governed by Art, 43 or 49 of the Limitation 
Schedule, while the one to enforce the mort- - 
g3ge would fall under Art, 132. On plain- 
tifs own admission the materials of the 
mortgaged house were removed by the ap- 
pellant in April, 1923, and, therefore, the 
present suit having been filed on 29th July, 
1927, the plaintiff's claim for damages is 
clearly barred by limitation: Tafazul Khan v, 
Mohammad Bakshi Khan (9). © ~~ i 

The result is that the decrse- appealed 
against is set aside and in lieu thereof decree 
for the amount claimed will be substituted 
in terms of O. XXXIV, r. 2, Civil Procedure 
Code, fixing the time for redemption six 
months hence. As the appellant has ‘not 
wholly succeeded inappeal I order that each : 
party should bearhis own costs of the present 
appeal. The orders for.costs passed by the 


` lower Courts will not be disturbed. 


G. R. D. Appeal allowed in part, ` 
_ (9) 52 Ind. Cas. 361. E 


“NAGPUR JUDICIAL COMMIS-` 
SIONER'S COURT. z 


MisO2LLANROYS O1vIL ArreaL No. 39-Bor 1928, 


March 4, 1930. 

Present: —Mr. Subhedar, A. J. C. 
KHWAJA JALALUDDIN AND oratrs—: 
; APPELLANTS 

Versus 


“MOHAMMAD AMIR—Rzsronpenr. 


- Inams in Berar, devolution and ‘incidents of—Inam 


Rules of 1859, applicability of—Personal Jagir and 
personal subsistence grant, whether different—Grants, 
whether of ClassI or Class III, how determined— 
Jagir of Class I, whether alienable. 

An inam estate in Berar, which: may be anything 
from a mere grant for lifein the royal share of the 
revenue to an absolute estate in thesoil is governed 
by the Inam Rules of 1859in respect of the devo- 
lution and incidents thereof but only in matters 
not expressly mentioned in the sanad or certificate or 


ba 
6ther document evidencing the special terms of the 
, grant in the particular case. [p. 695, col... 
' _ Krishnaji v. Nilkanth (1) and Subhan Aliv. Imami 
Begam (2), followed. 
| There isno real difference between a personal 
_ jagir anda personal or subsistence grant and the 
only way in which it can be decided whether 
‘a grant falls under Class I or Class III of the 
Inam Rules is by a reference to the orders of 
: the Government of India sanctioning‘the grant. If it 
is declared that the grant is governed by Rule UI of 
the Inam Rules, then the grant is a personal jagir 
of Olass I. Ii it is, on the other hand, declared that it 
.is governed by Rule V then itis a personal or subsist- 
ence grant other than a personal jagir. The fact 
- that the grant, in the past, has been treated by officers 
`` under Rule V will not alter the nature of the grant, nor 
will the fact that the rule is not quoted in the certifi- 
cate prepared by the Revenue Officer make any 
difference. In all these cases a reference must be 
- made to the actual order ofthe Government. of India 
sanctioning the grant. [p. 695, col. 2.] 
`- Haji Begum v. Khwaja Kutubdin (3), followed. 
_ A jagir of Olass I governed by Rule III of the Inam 


. Rules of 1859 is not controlled bythe third of the four. 


_ restrictions of sub-r. (2) of Rule V p 

alienation of the inam. [p. 696 col. 

‘ Miscellaneous appeal against a decision 

“of the District Judge, Akola, dated the 30th 

August, 1928, in Oivil Appeal No. 58 of 

Messrs. M.R. Bobde and 
‘the Appellants, 


Messrs. M.B. Niyogi and G.G. H 
for the Respondent, 9 atvalne, 


JUDGMENT.—The facts. of the case 
so far as they are necessary for the dis- 
posal of this appeal are shortly these : — 
In the jagir of Mahan, comprising 7 yill- 
ages in the Akola District, the defendant No 
2’ ne Khawa] `. 
_ one-ninth share. In Civil Suit No. 191 
1903 on the file of the Civil J udge, ioe 

a decree, based upon a private award, was 
pared charg Kiwa ja Ghulam Saifuddin 
vour o Ə present plaintiff’s - 
father by which the lader was to BAA 
for 999 years in satisfaction of the debts 
amounting to Rs, 21,032-7-8 one-half of 
the former’s share in the profits of the 
said jagir either from him or the then 
certificate holder of the jagir. 

Both Khwaja Ghulam Saifuddin and the 
former Dastaki are dead. The second 
defendant now represents the former while 
the first, defendant represents the latter 
On the basis of the aforesaid decree the 
‘present suit was filed by the plaintiff to 
‘recover his one-eighteenth share of the 
profits inthe Mahan jagir for 6 years from 
1913-14 to 1918-19 both inclusive. The third 
original. defendant was added to the suit 
because on account of some private arrange- 
ment between him and the fret defen- 
dant the profite for the years in suit were 


cians further 


Abdul Razak, for 
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recovered by him, but he having died 
during the pendency ofthe suit in the 
first Court his legal representatives have 
been brought on record in his place. 

The principal defence to the claim was 
that--the jagir was granted under Rule V 
of the Inam Rules of 1859 as a personal 
or subsistence grant of OlasssIII and, not 
having been enfranchised, was a limited 
estate, alienation of which beyond the life- 
time of a cosharer was void, and, there- 
` fore, the plaintiff was not entitled to claim 
the profits for the years subsequent to the 
. death of- the second defendant's father. 
_The plaintiff, however, asserted that the 
jagir was granted under Inam Rule HI- 
as a personal jagir of Olass I and was 
_enfranchised and that in any case it was 
not amenable to the restrictions imposed 
by the Inam Rules upon grants which fell 
under Rule V of the said Rules. 

The two preliminary issues, which were 
settled for trial on this point, were as 
follows :— _ 

“1 Whether the grant of jagir is under 
ue III of the Inam Rules and enfranchis- 

“e : 
- “2, Whether the jagir ia alienable?” 

Both these issues were decided by Mr. 
` Gharpure by a finding recorded on 6th 
January, 1925. He held that the grant of. 
the jagir was under Rule III of the Inam 
Rules but that it was not enfranchised. On. 
_the second issue he held that it was alien- 
“able and that the alienation was perfectly 
valid-between the parties. -In spite of these 
‘findings, Mr. Amraotkar, who succeeded 
Mr. Gharpure, held in his final judgment 

` disposing of the case that the inam wus 
a restricted tenure because the object with 
which the grant was made was likely to be 

_ frustrated by the alienation going beyond 
the lifetime of the second defendant's 
father and that, therefore, the decree in 
Civil Suit No. 191 of 1903 was not binding 
upon the present defendants. The plain- 
tiff's suit was accordingly dismissed. 

On appeal by the plaintiff the learned 
District Judge held that the jagir in 
question fell within Rule lII of the Inam 
Rules to which the restrictions imposed on 
grants under Rule V did not apply and 
that consequently the decree in Civil Suit 
No. 191 of 1903 was perfectly valid and 
binding upon the defendants, He also held 
that, ifit was necessary for this inam to be 
enfranchised, it was enfranchised because 
in 1812 five of the twelve villages which 
‘comprised the original inam were resum- 


ed by His Ezalted Highnegs the Nizam 
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of Hyderabad and the remaining 7 vill- 
ages, which now comprised the jagir, were - 


_Teleased in full from all charges, The 
learned District J udge accordingly set aside 


the decree of the trial Cour: and remanded 
the case-for the determination of the other 
questions which were left undisposed of 
br A pa It is. against this remand 
order that the present appeal is 

the defendants © i Pp gah ay 
`. The first question to be determined in 
the appeal is whether tha grant of the 
Mahan ` jagir fell under Class I governed 


` by Rule III or under Olass III governed 


by -Rule V of the Inam Rules of 1859, 
The Inam Certificate (Ex. D-1) does not 
Bhow under which of the two rules the 
grant was made, but it is clear from the 
Certificate that there is no quit reat re- 
served in respect of the said inam, 

In Krishnaji v. Nilkanth (1) it was 
observed that an inam estate in Berar is 
governed by the Inam Rules of 1859 and 
that a jagir or other inam estate may 
be anything from a mere grant for life 
in the royal share. of the revenue to an 
absolute estate in the soil, and the only 
correct method for the judicial decision’ 
of claims, made upon it, is to ascertain 
the meaning and effect of the grant in 
each cass from the circumstances and 
objects with which, and the rules undér 
which, the sanad was granted. In Subhan 
Ali v. Imami Begum (2) their Lordships 
of the Privy Oouncil further laid down 
that the devolution and -incidents of an 
inam estate in Berar are -regulated by the 
Inam Rules of 1839, but only in mattera 
not expressly mentioned in the sanad or 
certificate or other documant evidencing 
the special terms of the grant in the 
particular case. : 
` In Haji Begum v. Khwaja Kutubuddin 
(3) where the question fór decision was if 
the particular grant in the case was a 
personal jagir of Olass I or a personal 
or subsistence grant of Class IIK, ‘the 
Financial Commissioner of the O..P. and 


Berar made the following weighty observa- 
tions :— | 


- “The expression pe'songl jagir implies ` 


that the grant is a personal and sub- 
Bistence grant, and it is at first sight 
difficult to distinguish between grants of 
Olass I and grants of Olesa ITI. On re- 
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ferring; however, to--the correspondencd _ 
with the Government of India, I find that 
the rules were drafted by Mr. Bullock, Oom- 
missioner of Berar, and that in his letter 
No, 320, dated the 1st August, 1859, sub- 
mitting the draft to the Resident, he stated. 


‘that he had based them on the draft Inam 


Rules then under preparation for Madras, 
The Madras Rules as finally sanctioned, 
and which are printed at pages 262 to 270 
of Vol. Il of the Standing Orders of the 
Madras Board of Revenue do not recognise 
any səparate class of personal jagirs, as 
all grants corresponding to the Berar 
Class I of personal jagirs were in Madras 
included in the more general class of 
personal orsubsistence grants. Mr, Bullock 
in explanation of his Olass I wrote’ as 
follows:— í 
` ‘It will be observed that Ihave drawn, or 
rather maintained the distinction between 
the personal jagirs and personal inams, 
This distinction is recognised in the sanads, 
and although in facta jagir isan inam and 
vice tersa, yet a jagirdar as a grade is 
different from an inamdar, and I think that 
it is important that all distinctions of rank 
in the community should be kept up; for 
itis one evil tendency of our administra- 
tion that all ranks are liable tobe reduced 
to ons level, Ihave, therefore, suggested 
thatheirship to a jagir should be secured 
by a succession fee or legacy. duty graduat- 
ed according to: the relationship of the 
heir.’ i 

“It is clear from this statement of inten- 
tion that there is no real difference 
batween a personal jagir and a personal or 
subsistence grant, and the only way in 
whick itean bə décided whether a given 
grant falls into ClassI or Olass III is bya 
reference to the orders of the Government 
of India sanctioning the grant. If it is 
declared that the grant is governed by 
Rule IIt of the Inam Rules, then the grant 
is a personal jagir of Class I. If, on the 
other hand. itis declared that itis govern- 
ed by Rule V, then it is a personal or subsist- 
ence grant, other than a personal jagir, 
The fact that the grant in the past has been 
wrongly treated by officers under RuleV will 
not alter the nature of the grant, nor will 
the fact that the rule is not quoted in the 
certificate prepared by the Revenue Officers 
make any difference. In all these cases we | 
must refer to the actual order of the Govern- 
ment of India sanctioning the grant.” 

These observations have my entire con- 
ċurrence. sate ps4 ides 
` Applying the tests- laid down in the 
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above cases to the materials placed upon 
. the record of the present case, ib is perfect- 
ly clear that the grant of the Mahan jagir 
falls under OlassI governed by Rule Ili and 
not under. Olass III governed by Rule V of 
the Inam Rules, 1859. Although the sanad 
itself is silent onthe point the correspondence 
that passed between the Hon’ble the Resident 
and the Government of India in respect of 
the continuance of this jagir makes it 
unmistakably evident that the: grant was 
made under Rule ILI of the said Inam Rules. 
In his letter No. 49-B of 1878, dated the 11th 
February, 1878, to the Secretary to Govern- 
ment of India, Foreign Department, the 
Hon'ble the Resident made a definite re- 
commendation that the grant should be Con- 
ferred uponithe then jagirdar under Rule III 
of the Inam Rules and the Secretary to the 
Government of India in his reply (letter 
No, 24-R, dated the 14th March, 1878) com- 
municated the acceptance of the said 
proposal in the following definite words: 

“Iam directed to say that, in accordance 
with your recommendation, the Governor 
General in Oouncil is pleased to confirm 
the said grant to the claimants with-arreara 
from the date in May last, on which the 
sanad of 1768 was produced.” 

Both Mr. Gharpure and the learned Die- 
trict Judge were of opinion that the er- 
pression in the sanad that the jagir was 
granted for Maduimash or maintenance’ 
was rather loosely used and was a mistaken 
one. It seems to me, however, that the 
said expression only represents the object 
of the grant and cannot by its mere use 
in the sanad convert the grant of the first 
class, which it wasin -its origin, into one of 
the third class because as observed by the 
Financial Commissioner in the case cited 
above “the expression personal jagir 
implies that the grant is a personal 
or subsistence grant”. J, therefore, agree 
with the Oourts below in holding that the 
grant of the jagir in the present case was 
of Glass I governed by Rule III of the Inam 
Rules of 1859, : . 

The next question that remains for 
decision is if the grant of such a jagir as 
the one in question is in any way controlled 
by the third ofthe four restrictions of sub- 
r. 20f Rule V of the Inam Rules which 
declares that “future. alienalion of the 
inam is prohibited”, It is admitted that 
none of the four aforesaid restrictions is laid 
down in Rule III which goverrs personal 
jagirs of OlassI. It is thus apparent that 
the Government in granting jagirs of the 
first class did notintend. to put themon a 
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par with grants of Olass III which are 
governed by Rule V subject tothe four 
kinds of restrictions enumerated in sub- 
T. 2 of the eaid rule. This is further _ 
placed beyond any doubt by the clear 
wording of sub-r. 3 of Rule V whereby an 
option is reserved to the inamdar to convert 
“this restricted tenure” into a freehold by 
consenting to pay annual quit rent accord- 
ing to different scales specified therein. 
I, therefore, agree with the learned Die- 
trict Judge in helding that the jagir in 
question is from its very nature a freehold 
and unrestricted in matters of alienation 
and no question of its enfranchisement 
arises inthe case. | Mi 

It is, therefore, unnecessary to determine 
if the view of the learned District Judge 
that the jagir in question was enfranchised 
in 18:2,is correct or not. But, since the 
Berar Inam Ralés of 1859 which provide 
for enfranchisement of inams under Rule V 
were not even in existence in 1812, it 
could notlogically be said that the present 
inam was enfranchised in the year when 
the said rules were not in force, 

.It is also significant to note that in the 
year 1904 when the question, if by the 
passing of the decree in Civil Suit No. 191 
of 1203 any breach of the condition of the 
grant of this jagir had taken place, arose 
for decision, the Deputy Commissioner of 
Akola after reviewing all the available 
decuments in possession of the Revenue 
Authorities came to the following conclu- 
sion :— ; 

“Now, looking to the correspondence 
sanctioning the grant of this jagir it seems 
clear that the grant falls under Rule III of 
the Inam Rules and as such the Govern- 
ment is not concerned with the alienation 
of this grant as it does not come within 
the scope of the order of the Chief Commis- 
sioner contained in this letter No. 8361, 
dated the 2lst December, 1903; a copy of 
which was received from the Commissioner 
with his endorsement No. 295, dated the 
15th January, i906." (See Ex, P-9), j 

The result is that this appeal fails and is 
dismissed with costs. Pleader’s fee Rs, 50. 

G. R. D, Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 

: - SIONER’S COURT. 
MisOELLANROUS Parition No, 87 or 1925. 
‘ December 22, 1928. Sn 

Present:—Mr. Kinkhede, A. J.O., and Mr. 

í Staples, A. J.O. 
Seth BHAWARLAL AND, OTHERS, 
—DEFENDANTS—ÅPPLIOANTS 
a versus ; i 
` LACHMANDAS—Puatntivr—Non- 

i —APPLICANT. ~~ 

Civil Procedure-Code (Act V of 1908), 5. 110 (D), 
(2)—Appeal to Privy Council—Valuation of subject- 
maiter—Principles of valuation—Suit for specific 
performance of agreement to sell—Valuation, whether 
determined by value of property or consideration for- 
sale—Interest pendente lite, whether “can be taken 
into account—Prayer for possession, whether should 
be separately valued—Machinery brought on pre- 
misés during pendency of suit, whether should be 
valued, 2% 

In a case coming under s. 110, cl. (1), Civil Pro- 
cedure Code, besides the value of the subject-matter 
of the suit inthe Court of -first Instance at the date 
of the institution of the suit, the value of the sub- 
ject-matter in dispute on appeal to His Majesty in 
Council at the date ofthe decresfrom which theap-' 
peal.to His Majesty in Council is to be madé 
must ‘be taken inte consideration. The word ‘and’ 
in the said clause is very important and cannot be 
read asor, [p. 698, col. L] 

Moti Chand v. Ganga Prasad Singh (1), Goorooper- 
shad Khoondv. Jugguichunder (2) and Sahu Ram 
Kumar v. Mohammad Yakub (3), relied on 

On the other hand, in a case coming under cl. (2) 
of the said sectionthe value of the property referred 
to in it must be determined with reference to the 
date of the decree from which the appeal to His 
Majesty in Oouncil is to be made. [ibi A - 

Surendra Nath Roy v. Dwarka Nath Chakraburtty 
(4) and Raoji Bhikaji v, Lazmibai Anant (5), referred 
to. 

The words “ subject-matter” and “property” 
used inthe two clauses cannot, for obviousreasons, 
be treated as synonymous terms referring to the 
property in dispute in the suit or appealand the word 
“property” is used there with a view to indicate 
property not in suit or dispute which may be direct- 
y or indirectly involved. [zbid.] - 

Udoychand Pannalal v. Guzdar & Co. -(6), referred 
to. 

“In determining the value of the subject-matter in 
dispute in an appeal to the Privy ‘Council the in- 
terest which the lower Court has allowed ‘from the 
date of the suit up to the date of ttsdecree in the 
exercise of ita diseretion cannot be taken into account. 
[p. 699, col: 2; p. 7€0, col. 1.] a 
naht Ram Kumar v, Mohammad Yakub (3), refer- 
red to. p . 7 Ki 5 S 

In 24 suit for specific performance of a contract to 
sell, aince the consideration for the sale determines 
the value of the subject-matter ofthe suit for pur- 
poses of both Court-fees and jurisdiction in view of 


5. 8, Suits Valuation Act, the consideration or price , 


- payable under the contract of sale must alone de- 
termine the value of the subject-matter in dispute 
on appealto His Majesty in Council [p. 700, col. 
1 


- In a suit for specifie performance of a contract 
of sale where the relief of possession is claimed, ag 
efiowing from, and not independently of, the relief of 
conveyance of title, the suit must be regarded as 
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- substantially one for specifie performance, and as. 
- such governed by a. 7 (z), Oourt Fees Act, and the 


relief for possession must be treated only as a relief 
ancillary or leading to the substantial relief of speci- 
fic performance, Where, however, the possessory 
“relief is claimed asa relief independent of the con- 
tract, not flowingfrom the grant of the relief of 


` specific performance of such contract, the reliefs of 
- specific performance and possession ` would in that 


case have to be separately .valued, and their aggre- 
gate value would haveto be considered. as the value 
of the subject-matter in dispute in appeal. [p. 700, 
cole. 1 & 2,| : 4 

“In determining the valusofthe subject-matter of 
an appeal tothe Privy Council in asuit for specifie 
performance of an agreement for sale the valueof the 
machinery or other fixtures brought on the property 


-during-the pendency of the suitof which there’ is 


no mention in-the}pleadings or the evidence cannot 
be taken into account. [p. 700, col. 2; p. 701, col, 1] | 


Miscellaneous petition for leave to ap- 
peal to Privy Council, from the decree of 
the. Additional Judicial Commissioner, 
Nagpur, dated the 12th September, 1927, in 
First Appeal No, 49 of 1926. ~- | 


` ORDER.—This is a petition by the 
defendants under s. 110, Oivil Procédure 
Code; for leave to appeal to His Majesty in, 
Council against the decree passed by this 
Court in First Appeal No. 49 of 1926, direct- 
ing the specific enforcement of the contract 
which the defendants had made to re-convey 
and deliver into plaintiff's possession certain - 
property, and aleo payment of monetary 
compensation, The first Court bad refused 
to grant the relief of specific performance 
of the contract, and had granted him the : 
alternative monetary relief. by way of 
damages. The plaintiff came up in appeal 
to this Court, and succeeded in obtaining ` 
the appropriate decree. The defendant- 
appellants now urge that the case fulfils the- 
requirements of s. 110, Oivil Procedure 
Code, and that they should be granted the 
necessary certificate.- The plaintiff on the 


‘other hand, contends that it does not, and 


that the certificate should be refused, 
Therefore, the question to be considered iš 
whether this is a-case which fulfils the 
requirements of eithercl 1 orc]. 2, s. 110 
of the Code. As the decision of this Court 
is not an affirming decisicn we need not 
consider the applicability of cl. 3 of the 


said section. 


It has to be borne in mind that, ‘whereas, 
cl. 1 ofthe said section makes reference 
to the’ valus of the ‘subject-matter of the 
euit’ and also of the ‘subject-matter in dis- 
pute on appeal to His Majesty in Council,’ 
the cecond looks only to.the-value of ‘prop- 
erty’ to or respecting which some claim 


608° ; 
_or question is involved in the decree appeal- 
_ed against. It will ; ir 
`a case coming under cl,(1), 8.110, Oivil 
- Procedure Code, the conjunction ‘and’ is very 
‘important. Both the values must be looked 
` to. The word ‘and’ cannot be read.as ‘or’: cf. 


Moti Chand v. Ganga Parsad Singh (1). Bo’ 


: that besides the value of the subject-matter 
- of the suit in-the Court of first instance at 
‘the date of the institution ofthe suit, the 
value of the subject-matter in dispute on 
‘appeal to His Majesty in Council at the 
date of the decree from which the appeal to 
- His Majesty in Councilfis to'be made must, 
as held in Goorcopershad Khoond v. Juggut- 
“chunder: (2) and Sahu Ram Kumar y. Moham- 
mad Yakub (3), be taken into consideration. 
On the other hand, in a case coming under 
cl. (2) of the said section the value of the 
property referred to in it must be determined 
with reference to the date of the decree from 
which the appealto His Majesty in Councilis 
to be made: cf. Surendra Nath Roy v. D warka 
Nath Chakrabutty Anant (4) and Raoji Bhika- 
ji v. Laxmibai Anant (5). Olause 2 which is 
the alternative to the whole of the require- 
. ments of cl. 1 does not take into account the 
value of the subject-matter of the suit in 
the Court, of first instance, as it existed at 
the date of the suit; the same. is necessary 
only for the purposes of cl. 1. Moreover, the 
_ words “subject-matter” and “property 
used in the two clauses cannot, for obvious 
reasons, be treated as synonymous terms 
referring to the property in dispute in the 
~ suit or appeal. The absence of the words 
“in suit’ or “in dispute” after the word 
“property” incl. 1 suggests the inference 
that the word “property” is used there with 
a view to indicate property notin sult or 
dispute, which may be, directly or indirectly, 
involved: cf. Udoychand Pannalal v. Guzdar 
& Co, (6). y 
The first question’ to be considered is 
whether the case fulfils the requirements of 
cl. l of the said section. As already 
observed, for the purposes of this clause, 


(1) 24 A. 174; 29 L A. 40;6C. W.N. . 362; 4 Bom. 
L. R. 159; 8 Sar. P.O. J. 247 (P. 0.). ` 

(2)8 M.I. A. 166; 13 Moo P.O, 412; 3 W. R. P. O. 
l4; i Suth. P. O. J. 399; 1 Sar. P.O. J.742; 19 E. R. 
493; 132 B.R. 

(3) 55 Ind. 
149, 18 A. L. J. 445. 

(4) 35 Ind. Cas. 605; 44 O. 119; 24 O. L. J. 350; 210, 
W. N. 530. 

(5) 55 Ind. Oas. 972; 44 B. 104; 22 Bom. L. R. 243, 

(6) 88 Ind. Cas. 445; 52 C. 650; 27 Bom. L. R. 867; 
A.I. R. 1925 P. O. 159; 49 M-L. J. 20; 41 0. L. J. 623; 
92 L, W. 255; 30 O. W. N. 98; 52 I A, 207, (P.O) 
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two things are material; (1) the value of the 
subject-matter of the suit at the date of its 
institution; and (2) the value of the subject- 
matter in dispute on appeal to His Majesty 
in Council at the date of this Court’s 
‘decree. In connexion with the first value, 
our attention is drawn by the applicants to 
the valuation as given by plaintiff (non- 
applicant) in para. 10 read in’ conjunction 
with para.13 of his plaint; and with regard 
to the second to the account as made by 
this Oourt in para. 290f its judgment in 
‘First Appeal No. 49 of 1926. Both these are 
reproduced inan annexure to this petition 
marked statement “A for ready reference. 
‘They also refer to their own valuation as 
given in their affidavit. - 


A reference to para. lof the judgment of 
the first, Court will show.how the plaintiff's 
claim was laid in the plaint. He wanted a 
décree directing the defendants to specifical- 
ly perform tke contract of sale by execut- 
ing a sale-deed and delivering possession 
of the land and buildings to himand also to 
pay him Rs. 2,930. The following account 
willshow how this amount was arrived at: 





Rs, 4A. P. 

Value of entire concern . ... 52,000 0 0 
Deduct value of entire machi- 

nery aaa 44,111 0 0 

z ard l f 

value of moveables 1,819 0 0 

Total aaa 45,920 0 0 

The net value of land and sh 

buildings 6,070 0 0 
Price of machinery and 


moveables payable to plaint- 

iff for his 4th share . 11,482 8 0 
Price payable by plaintiff to 

defendant for th share of 





land and buildings 4,552 8 °0 
. 6,930 0 0 
Deduct earnest money - re- font 
ceived . 4,000 0 0 
Balance... 2,930 0 0 
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It will thus be seen that the value as put - 


“by the plaintiff on the main relief of specific 
‘ performance of the contract of re-sale with 
a stipulation for possession, was 


- Rs, 4,552-8-0 and the additional monetary ` 


relief he claimed was Rs. 2,930, theif total 
:being Rs. 7,482-8-0: see items Nos. Land 2 
‘in Part 2 of the annexure marked statement 
“A to the petition. But in case it were held 
: that he was not entitled to specifically 
enforce the contract and obtain possession, 
he asked that a decree awarding him the 
following alternative relief may be passed. 


Rs. a. P. mS 
7,482 8 0 For money due to him, made - 
f up of Rs. 4,552-8 0 and 
Rs, 2,930 : 
751 7 0 ashis share of profits 
1,100 0 0 as damages 
1,517 8 0 Asthe price of his own 4th 
share of land and build- 
ings which in that case 
might be retained by de- 
7 fendants 
10,851 7 0 Total 7 


In para, 10 of the plaint the plaintiff 
distinctly stated that, as the value of the 
‘subject-matter of his suit so far as he 
claimed the spécific enforcement of the 
contract of re-sale and the monetary relief 
(which together amounted to Rs. 7,482-8 0) 
-was less than the value of the alternative 
relief regarding the return of his 4:b share 
of land and buildings andthe monetary 
claim, - (which together amounted to 
Rs. 10,851-7-0), he valued the relief for pur- 
poses of Oourt-fees and jurisdiction and paid 


‘Court-fee onthe higher of the two alternative ` 


reliefs, viz.,on Re, 10,851-7-0. The contention 
‘advanced in ‘one gof the grounds of the 
‘petition, that the aggregate of the two 
reliefs determines the value of the subject- 
matter of the suit and that s. 17, Court Fees 
Act, applies to such a case, has not} been 
very wisely pressed at the hearing. It is al- 
together untenable. If, for purposes of s. 110, 
Civil Procedure Oode, the words “‘value of 
‘the subject matter of the suit in the Oourt 
of first instance" are taken as teferring only 
‘to the main relief of specific performance 
of the contract of re sale and the monetary 
* claim, then, the value must be taken to be 
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most at Rs. 9,000 (6,070-+-2,930) if the value 
of the whole 16 annas of land and buildings 


‘taken in place of #ths. If the value of the 


subject-matter of the suit is to be preferably 
determined’ with reference to the higher 
alternative relief ` only, then we think, 
Rs. 10,851-7-0 will represent that value. But, 
even then, this alone will not serve the 
applicant’s purpose, as besides it the value 


- of the subject-matter in dispute on appeal 


to His Majesty in Council with reference to 
the date of the decree of this Court has also 
to be taken into account for purposes of 
cl. 1 as the use of the conjunction “and” 
shows. This must necessarily refer to the 
relief granted by the decree of this Court by 
which the applicants are aggrieved and 
which they wish to dispute in appeal to 
We must, there- 
fore, ascertain the value of the subject- 
matter in dispute in appeal to His Majesty 
in Council. | 

The Court held the plaintiff entitled to 


‘the main relief of specific enforcement’ of 
` the contract to re-convey and deliver posses- 
‘sion, which was valued in the plaint at 


Rs. 4,552-8 0, namely, at $ths of Rs. 6,070 
the total value of the land and buildings 
payable under the contract of re-sale. Baut- 
according to this Oourt the plaintiff was 
liable to pay to defendants Rs. 5,916-12-0, ag 
representing the #th share of Rs, 7,889, 
which it fixed as the total value of the land 
and buildings to be re-conveyed instead of 
Re. 6,070: so, this sum of Rs, 5,916-12 0 set 
out to represent the value of. the first relief 
by the decree, namely, the spacific enforce- 
ment ofthe contract of re-sale and: possession 
of ¢th share of land and buildings. The 
value of the second relief, namely, of posses- 
sion of the remaining 3:h share of the land. 
and buildings granted by this Oourt’s 
decree, as set- forth in the plaint ig 
Rs. 1,517 80, but on this Court's caleula- 


‘tion it would be Rs. 1,972-4-0 (4 of 7889), 


Adding to these two values, (ie, 
Rs. 5,452 8-0+ Rs. 1,517-8 0 or Ra. 5,916-12-0 
+Rs. 1,972-4-0) Rs. 1,566. on account of 
monetary relief decreed in this Court, the 
total value of. these reliefs granted by the 
decree of this Court would come to 
Rs. 7,636 or Rs. 9,455. From these calcula- 
tions, we have left out the interest which 
this Court allowed from the date of the suit 
upto the date of its decree in the exercise of 
its discretion. The value of the subject- 
matter in dispute on appeal to His Majesty 
in Council exclusive of such interest fallg 


short of Rs. 10,000, Thus the second 


700 
-yequirement of the first clause is not fulfilled. 
It will thus be- seen. that it is only if the 
interest, which works out at Rs. 750, is 
included, that the said value may exceed 
Rs, 10,000. But in the absence of any 
express or. direct authority of a Privy 
Council decision to that effect, we do not 
' feel ourselves justified in including in such 
value the amount of interest’ which a Oourt 
may allow in the exercise of its discretion 
but which is not claimable as of right : cf, 
Sahu Ram Kumar v, Mohammad Yakub (9). 


:. The applicants, however, contend that 
the value ofthe land and buildings at the 
date of the decree of this Oourt was 
“Rs, 15,000 and have filed an affidavit in 
support of their assertion, The non-ap- 
plicant disputes this valuation and urges 
that it is unnecessary to go into the question 
of the value of the property, as the suitis 
one for specific performance of the contract 
to resell and deliver possession and the 
value of the subject-matter of such a suit is 
determined not by any artificial rule as to 
valuation adopted for the purposes of Court- 
fees or jurisdiction, but by reference to the 
‘price of consideration actually payable under 
the contract of sale, as s. 7, cl. (x) (a), Court 
Fees Act, would show. The consideration 
being theprice of the property must, it is 
urged, be tret ted as its value. | f 
this contention. Since the consideration for 
the sale determines the value of the 
subject-matter of the suit for purposes of 
poth court-fees and jurisdiction in view 
-ofs. 8, Suits Valuation Act, we think, the 
consideration or price payable under -the 
' contract of sale must alone determine the 
value of the subject-matter in dispute 
on appeal to His Majesty in Oouncil.- In 
this view of the case Rs. 5,916-12-0 would 
representsuch value. In a suit for specific 
performance of the contract of sale as 
here, where, the relief of possession is 
claimed, as flowing from, and not in- 
dependently of the relief of conveyance 
of-title, we think the suit must be regarded 
as substantially one for specific perform- 
ance, and as such governed by 8. 7 (x), 
Court-Fees Act, and the relief for posses- 
sion must be treated only asa relief ancil- 
lary or leading to the substantial relicf 
of specific performance. ‘Where, however, 
the possessory relief is claimed as a relief 
independent of the contract, not flowing 
from the grant of the relief of specific 
performance of such contract, the relief of 
specific performance and possession would 
dn that case have to be separately valued, 
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and their aggregate value would have to. 
be considered as the value of the subject- 
matter in disputé in appeal. But as we 
have held that the present suit’ was one’ 
for obtaining the main relief of specific 
performance of the contract of sale, and 
the relief of possession is regarded as an 
ancillary relief flowing from the main re- 
lief wethink there is no need to order 
any investigation. in regard to the market 
value of the land and buildings, at the date 
of this Court's decree. It will thus be 
seen that the case does not fulfil both 
the requirements of cl, (1), s. 110, Oivil 
Procedure Code. i 


. The applicants next invite us to apply 
cl..2 to this case, as they urge that in 
carrying out the directions of this Oourt's 
decree, they will have to remove thé new 
machinery, which they say, they had 
brought upon the premises subsequent 
to the institution of the suit and which 
according. to them is worth Rs. 60,000 
as alleged in para. 4-0f their application 
for stay dated 10th October, 1927, and 
their affidavit: dated 8th October, 19:7, 
(in file Bof First Appeal No. 49 of 1926, 
dated 12th September, 1927). We find 
it stated in the judgment -in fret appeal 
that the machinery, which was purchased 
by the defendants from plaintiff and his 
partners, as per first contract in suit, for 
Rs. 44,111 had already been removed by 
them to Sanawad, If, as they say, they 
thereafter brought any other new machin- 
ery onthe premises, during the pendency 
of the suit, of which absolutely no men- 
tion is to befound in the pleadings or 
in evidence or even at the stage of argu- 
ments in appeal, they must be deemed to 
have done so attheir ownriek; and we 
think, that, in law, they cannot make 
that an excuse for urging that the decree 
of this” Oourt, directly or indirectly, in- 
volves, &' claim or question, to, or, res- 
pecting, property namely, the new machin- 
ery of the value of Rs. 10,000 and up- 
wards. We are referred to the decision 
of another Bench of this Court in Miscel- 
lancous Petition No. 58 of 1927 in this 
connexion, but it is not clear from that 
decision that the superstructure standing 
on the plots in dispute there was property - 
brought upon the premises during the 
pendency of the litigation as in the present 
case. We,therefore, think that that deci- 
sion does not help the applicants. In this- 
view of the case it is unnecessary to take 
into consideration and determine the value - 
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‘of the new machinery said to be involved, 
at the date of this. Court's decree, or, the 
costs of itsremoval. We, therefore, hold 
that the present case does not fall under 
cl. (2), s. 110, Civil Procedure Code, as well. 

‘ The application for leave to appeal to- 


His Majesty in Council being thus unten- ` 


able, we- refuse. to grant the certificate of 
fitness under s. 110, Oivil Procedure Code. 
We accordingly reject the petition with 
costs. Oounsel’s fee Rs, 50, . 


IA Petition rejected, 


-NAGPUR JUDICIAL COMMIS- 
-© SIONER’S COURT. 
Cıivıı Revision No. 270-B or 1928, 
by April 19, 1929, A 
Present :—Mr. Subhedar, A. J. O. 
BABUAPPA— APPLICANT- 
i% VENSUS . 
- “RAMOHANDRA-—NON-APPLIOANT. 
.Court Fees Act (VII of 1870), 8.7 (v)~Suit for 
possession of land—Relief likely to -affect previous 
décree—Plaintiff, whether can be compelled to claim. 
relief for cancellation of decree. : : 
In a suit for possession of land where no relief for 
‘deglaration, is, claimed, the plaintiff. need not pay 
Court-fees for the relief of cancellation of a decree 
under which the defendant holds even though the 
plaintiff's getting a decree for possession will render 
the previous decree ineffectual, 


Application for revision of the Sub-Judge 
No. 2 Second Olass, Akola, in Civil Suit No. 
10 of 1928, dated the 14th September, 1928. `, 
` am W. B. Pendharkar, for . the Appli- 
cant. 


_ _ORDER.—The only question for deci- 
sion in this application for revision is if the 
plaint is properly stamped. The plaintiff 
claimed two reliefs:—(1) for posses- 
sion of- a field and (2) for an in- 
junction restraining the defendants from 
interfering with plaintiff's possession of two 
fields, and has valued the claim for the first 
relief for purposes of Court-fees under s. 7 
cl. 6 by paying Court-fees on five times the 
revenue payable in respect of the said field, 
.Thbe lower Oourt following the principle 
laid down in Rajagopala Naidu v, Vijaya- 
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raghavalu Naidu (1) held that the Oourt-fee 
was correctly paid. i 
`- In support of the revision it is contended 
that since the grant of the relief for posses- 
sion involves-the setting aside ofa decree 
under which the contending defendant 
holds possession, the relief claimed should 
be for declaration that the decree is not 
binding on the plaintiff and, therefore, the 
Oourt-fee should be paid upon Rs. 1,179-12 
which isthe amount of the decree which 
has to be rendered ineffectual by the declara- 
tion. Reliance is placed upon the case of 
Tula Ram v. Dwarka Das (2) for-the conten- 
tion advanced. But that case clearly decides 
that if the plaintiff does not claim a declara- 
tion inthe plaint and sues for possession 
“simpliciter” he need pay Oourt-fee only on 
the actual relief claimed. os 

I think thelower Court has decided the 
point of Court-fee correctly and I dismiss 
this application for revision. i 


l GB. D, Application dismissed. 


“(125 Ind. Cas 683; 38 M. 1184; 1 L. W. 824, 


(2) 115 Ind. Oas. 655; 50 A, 610; 26 A.L. J. 316; A. 
1, R. 1928 All. 248, 


-NAGPUR JUDICIAL COMMIS. 
: SIONER’S COURT.. 
‘Ssconp OIVIL Appaau No. 258-B or 1929. | 
> i September 18, 1929. 
. -Present:—Mr. Subhedar, A. J. O. 
f NARAYAN-—APPELLANT 


versus : 
._-.. NILKANTH— RESPONDENT. | - | 
‘Hindu Law—Suit for lease money—Lease standing 
in thename of another member—Defendant, a surviv- 
ing -member of family~-Proof necessary for 
decreeing elaim. ae - 

In a suit for recovery of lease money based on a 
contract. of lease standing in the name of a person 
other than the defendant, the - plaintiff may prove 
that the lessee was the manager of a joint Hindu 
family of which the defendant wasa member, and 
may claim a decree against the- defendant.on the 
ground that the defendant has sucêéeded to the 
lessee by survivorship and has acted uponthe lease, 

Deechand v, Moti (1), relied on, ae ot 


. 202 .- 


Second appeal against a decree of the 
First Additional District Judge, Akola, in. 
Civil Appeal No. 216 of 1928, dated the 29th 
June 1929, 


Mr. M. R. Bobde, for the Appellant. 


JUDGMENT. 

The facts leading to this second appeal 
‘are shortly these. The plaintiff-respond- 
ent sued the defendant appellant for 
lease-money for two years, 1924-25 and 
1925-26, on the allegation that the lease of 
the fields was taken for 5 years.in 1920 by. 
the appellant’s brother, Maruti, as manager 
of the joint family consisting of himself 
and the appellant, and that the appellent 
had himself cultivated the fields for the 
two years in respect of which the rent was 
Glaimed. 


2. The appellant resisted theclaim by al- 
leging that since the last 8 years before the 
date of suit he had become separate in 
mess and residence from Maruti; that the 
separation: in estate had also taken place 
between them 3 or 4 years befora 26th. 
June, 1928; and that he did not cultivate 
the fields in question in 1924-25 and 1925- 


' 2% for which rent was claimed. 


3. The trial Court found all the pleas of 
` the appellant established and dismissed the 
suit, but on appeal by the plaintiff the 
Additional District Judge, Akola, held (1) 
that Maruti took the lease of plaintifi’s fields 
as manager of the joint family of himself and 
the defendant, (2) that both the brothers 
were joint in estate till the year 1929-26, 
(3) that the fields were cultivated by the 
defendant himself for and on behalf of the 
joint family. during the years for which 
rent was claimed and (4) that the defendant 
was thus benefited by the lease. The 
plaintiff's. claim was accordingly ‘decreed 
with costs but the defendant's liability was 
_ restricted to the extent of the family prop- 
erty in his hands. - oe 


4, The defendant has, therefore, filed the 
present second appeal and the only conten- 
tion pressed by Mr. Bobde, the learned Ad- 


_ vocate for the appellant, is that in the - 
absence of a definite finding that the plaint- 
jff-respondent created both] the brothers © 


as lessees, the defendant-appellant could 


not be held liable to the plaintiff's claim - 
he cultivated - 
the fields in the years for which the rent - 


even on the finding. that 


was claimed, 


NABAYAN"Y, NILKANTH; | 
5. Reliance wag placed in support of this > ` 
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argument on the following observations - 


appearing at page 18(* ofthe report of the - ` 
_ case of Deochand v. Moti (1) : 


- “Therefore the question which the 
Courts had to decide inthe present case. 
was not whether the nazarana was paid out - 


.of the family funds or whether the cultiva- - 


tion was jointly shared by all the members - 
of the family, but who were the parties to - 
the contract of tenancy. Did the defend-' 


_ant accept Gangaram as his tenant or did 


he deal with Gangaram as managing 
member of the joint family? If he dealt 
with Gangaram as an individual, then 
the present suit must fail. If, on the other 
hand, he dealt with Gangaram as repre- 
senting the family, then on. the death of 
Gangaram the plaintifis would take by 
right of survivorship and would be entitled 
to recover possession.” ; 


6. In his judgment the learned Ad- 
ditional District Judge has given his 
conclusions of facts of which a summary 
is given by mein para. 3 above. There 
isaclear finding of the lower Appellate 
Court that Maruti took the lease not for 
himself but as representing the joint family 
of himself and his brother the appellant. 
The present case,‘ therefore, comes well 
within the principles of law contained in 
the above quotation and was rightly ap- 


. proached and’correctly decided by the lower 


Appellate Court. 


The -appeal - fails _and is dismissed withe° 
out notice to the other side. 
G. R D; “ "Appeal dismissed. 


(JIN. L. R. 178 at p. 180, 
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NAGPUR J UDICIAL COMMIS- 
SIONER’S COURT, 7 
Civit Revision No. 433 op 1929, 
; November 30, 1929, : 
Present:—Mr, er Mohiuddin, 


í = AT. O. - 
FAIZUDDIN —PLAINTIFE— APPELLANT 


À versus 
MIR YUSUF ALI—Derenpanr— 
NON-APPLIOANT, 

Civil Procedure Code (Act V of 1908), s. 17— 
Jurisdiction of Courts—Property lying in jurisdic- 
tion of different.Courts—Suit instituted in ene Court 
—Jurisdiction, whether can be subsequently taken 
away if Court finds that plaintiff is not entitled to 
property within jurisdiction of that Court. 

Where the plaintiff had the option of filing a suit 
in Court A or in Court Band bona fide filed the 
suit in Court A: 

Held, that the jurisdiction of Court Ato try the 
case could notbe taken away afterwards even if it ig: 
found that the plaintiff had really no claim to the prop- 
erty situated within the jurisdiction of Oourt A.-[p, 
704, col. 1.] KAN 


Oivil revision against an order of the 
Additional District J udge, Bhandara, dated 
the 9th September, -1929, R 

Mr. D. N. Chowdhary, R.B. for the. Ap- 

' plicant. ; 

Messrs. G. P. Dick 

for the Non-Applicants; 


JUDGMENT;—This is a revision ap- 


plication filed by the plaintif Faizuddin, 
against the order, dated the 9th Septem- 
ber, 1929, passed by Mr. W.G. Mandpe,. 
Additional District J udge, Bhandara, hold-- 


ing that “the question of Mardan Ali's. . 
to the two villages in the Sakoli: . 
Tahsil must be tried as a preliminary point; - 


title 


before proceeding -to determine title to the. 
whole estate.” > 


The plaintiffs claim one-third share in 
the Porla estate, as heirs of Mir Mardan 
Ali, who died in 1889. They allege that 
the whole estate consisting of 28 villages, 
including the two vi lages-in the Bhan- 
dara District, belonged to Mir Mardan Ali,. 
while the defendant contends that the 
mahals of Jamli Fazal and Jamli in the: 
Bhandara district did not belong to Mir 
Mardan Ali, but were acquired by Mardan 
Ali in lease-hold rights from the zemin- 
darin of Rajoli by means of patta, dated. 
the 26th February, 1884, for his son, 
Yaqubali, who was a minor at that time.. 
The defendant also objected to the trial of: 
the suitin the Bhandara - Court, on the: 
ground stated by him in para, 2 of the- 
written statement, dated the 19th August, 
1929, which runs as follows:-= D 
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l _ but they belonged to his son, 


right to share in the estate 


lowing 


and Samiullakhan, 


703 
“Defendant begs to” submit that these 


mahalsnever belonged to Mir Mardan Ali’ 


Mir Yaqubali, 
and as such the claim of plaintiffs for a 


Mardan Ali is not tenable and does not lie. 

Consequently this Court has no jurisdiction 

to entertainthe present suitas the rest of 

the property claimed lies in -the Chanda 
t 3 


District, 


The learned Additional District Judge 


‘did not record the preliminary point which 


he was going to consider, and wrote the fol- 
in order-sheet dated the 19th 
August, 1929:—“For the present the only 
point raised is whether the question of 


~ Jurisdiction should be tried as a prelimi- 


nary point.” He recorded his. finding on 
the Yth September, 1929, and decided to 


determine the question of Mardan Ali's 


left by Mir 


title to the two villages as a preliminary . 


“point; 


It is contended on behalf of the appli- 
cant that the .procedure adopted by the 
Courtis irregular and illegal, and that 


once jurisdiction is vested in a Court, ag’ 


it certainly does at present, in the Bhandara 


Court on account of the allegations made 


in the plaint, it will not be taken away 


afterwards, even if it is found that the two' - 


villages in the Bhandara District did not 
belong to Mir Mardan Ali. The learned 


Advocate for the applicant cited the follow- 


ing case :—Khatija v, Ismail (1) and Kubra 
Jan v. Ram Bali (2), 


“In none of these cases the fact which ig 
at issue in this case arose for consideration 


and decision, but they do afford some. __ 


guidance in the matter. In Khatija v. 
Ismail (1), the claim with regard to the 
property situated within the jurisdiction 
‘of the Court was withdrawn, and an objec- 
tion about, the jurisdiction of the Court 
was taken in appeal, but it was overruled 
by Muttusami - Ayyar and Parker, JJ., 
who held that 
‘of the claim in regard to the property at 
Mangalore on the ground that there was a 


compromise entered into with the defend- 


ants who had it in their possession, could 
notin the absence of a positive, rule of law, 
operate to take away the jurisdiction which 


MEIN 
M. L, T, 39 


y 12 M. 380. 
2) 30 
L, T. 392. 
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the subsequent withdrawal - 


. aoe ; 
had once vested, unless . the compromise 
"was .shown to have been otherwise than 
‘bona fide and a.mere contrivance to defeat 
‘‘or.a fraud upon the policy. of the rule of 

‘procedure as to local jurisdiction, A 
-Full Bench of the Allahabad- High Oourt 
“in Kubra Ján v. Ram Bali (2) held that 
‘there being no fraud. or improper motive 
‘alleged either with reference to.the com- 
‘promise or to the filing of the suit in the 
Court at Bareilly, that Court was not by 
_reason of the compromise divested of juris- 
diction to hear and . decide the suit in 
respect ofthe property situate in Oudh. 


> The applicant’s claim in the present 
case ie certainly a bena fide one’ as} far 
as. the inclusion of the two villages is 
concerned, and there is no allegation that 
it is a mere contrivance to have the suit 
ried at Bhandara. Itisa general princi- 
ple of law that whére a suit can be institut- 
ed in more Courts than one, the plaintiff 
has a rightto select his own forum. ‘The 
plaintiffs in this case had the option of 
tiling their suit either in the Boandara 
Court or in the Ohanda Court, and they, 
elected to file it in the Bhandara Court, 
They were perfectly within their rights in 
doing so. ` It -isnot alleged that they did 
this with any ulterior motive,-and it is 
elear from the stdtement made- by the 
‘defendant, about the “acquisition of these 
two villages that, the inclusion’ of these 
villages in the’claim, which were acquired 
during’ the lifetime of Mir Mardan Ali is 
5 bona fide one, so far as the plaintiffs are 
concerned, | 
Oode; gives jurisdiction to the Bhandara 


Section 17, Oivil Procedure 


_ RAIZUDDIN V, MIR YUBUP ALT. 


- Gourt’to entertain this suit, and this juris-. 


‘diction cannot be taken away afterwards, 
öven if it is found that the. two villages in 


‘the. Bhandara District did not belong to. 
an Ali. When once jurisdiction " 
in a Court, it will not be taken 
‘away afterwards, if it is found that the. 


‘Mir Mard 
is vested 


all. 
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the statements made- on the ‘19th August, 


1929, ‘and 9th September, 1929, and 
urged that the order passed by the lower 
Court was correct. 
r. 2, Oivil Procedure Code, and cited Ranga- 
mani Dasi v. Jogendra Nath Manna (3) and 


He referred to O. XIV,. 


Ramlal Hargopal v. Kisanchandra (4). The. 


terms of O. XIV, r. 2, Civil Procedure Code, 
are perfectly clear and prescribe that when 
issues of law going to the root of the case 


arise, the Court must try those. issues first 


and may; in its-discretion, postpone. the: 


settlement of issues of fact, until after the 
issues of law’ have been determined, This 


- was pointed out by Coxe and Doss, JJ., in 


Rangamani Dasi v. Jogendra Nath Manna 
(3): . [have read: Ramlal Hargoyal y. Kisan- 
chandra (4)and.I find that the decision does 
not afford any assistance in deciding the 
present case. The preliminary point pro- 
posed tobe decided does not raise a point 
oflaw only, and, therefore, O. XIV, r. 2, 


Civil Procedure Code, does not apply. at ` 


<. The order, dated the 9th September, 1929, 
is wrong and is hereby set aside. The ap- 
plication is allowed with costs, Pleader’s 
fees Rs. 50. © . 


a R. D. -_ Application allowed, 


® 3 Ind. Oas. 804; 9 O. L. J. 128 
(4) 83 Ind. Cas. 531; 20 N 
I. R. 1924 P.O. 


portion of the property within the juris-. l 


diction of that Court did not belong toa 
. person as alleged in the plaint. The trial 
of. an issue or 


villages only, as a preliminary point is 


issues’ about these two. 


quite unnecessary and is not warranted. 


by law. The trial. of a case piecemeal 


will only. lead to protracted litigation 


“which is 1 due 
gaministration of justice. The order is 
wrong and must be set aside, 


Phe -learned . Counsel . for “the. ,non- 
‘ppplicant, 


is not conducive to .the proper, 


‘Mir Yusufali, referred’ to- 


ALLAHABAD HIGH COURT, 
Sgoonp Oivit Arema No. 70 oF 1927, 
: February 21, 1930. __ 
Present:—Mr. Justice King and 
Mr. Justice Bennet. - 
Dr. BISHAMBHAR SAHAI GUPTA— 
PLAINTIFF—A PPELLANT 


i tersus - 


. Babu SHAMBHU DAYAL IND ANOTHER— 
| - DEFENDANTS— RESPONDENTS. < 
TU. P, Municipalities Act (II of 1916), 3. $26 (3)— 
‘Report by medical practitioner to Municipality— Mem- 
-ber.of Board making entry that report is false—Suit 
for defamation—Limitation—Act of member,.whether 
‘act done or purporting to be done in official capacity’ — 
‘Malice, whether material. i i 

Where a member of a Municipal Board who was 
.alsoa member of the Public Health Committee of the 
‘Board, on receiving a report from a medical practi- 
tioner made an entry in the despatch book suggesting 
‘that the. report was false and he was sued by the 
‘medical practitioner for defamation : 

Held, (1) that the:defendant was acting and- purport- 
:ing to act in his official capacity when he made the 
entry and the suit was governed by the special period 
of limitation prescribed by s. 326(3) of the U, P. 
-Municipalities Act, II of 1916; 


Mumtaz Husain v. : Lewis (1) and - Muhammad. 


Saddig Ahmed v. Panna Lal (2), distinguished. . 
_ Abdul Rahim v: Abdul Rahman (3) and Jugal 
Kishore v. Jugal Kishore (4), relied on. 

(2) that in considering the applicability of the said 
clause -there was no need to consider whether the 
note was written from malice or improper motives. 


Second appeal from a decres of the 
‘Additional Subordinate Judge, | Etawah. 
dated the 29th of May, 1926. 
| Dr. K.N. Katju, forthe Appellant. . 

Messrs S. N. Mukerji and Mukhtar Ahmed, 
for the Respondents, : 7 


~JUDGMENT.—This is a second 
appeal brought by the plaintiff whose 
suit for damages for libel has been dis- 
missed by both the lower Oourts. The 
-Bole question before us is whether the suit 
is barred by limitation. The plaintiff is 
a medical: practitioner of the town .of 
Etawah and as such he was bound to report 
to the Municipal Board cases of infectious 
diseases. - The facts, as found proved are 
that on thé 2¥th of January, 1924, the 
plaintiff ` troated a cas of plague, and that 
‘on .the 30th of January, he wrote a letter 
reporting the*case to the Municipal 
Board, and sent that letter to the office 
of the Board, but'as no one was there 
thé letter’ was returned. He sent the 
letter again on the 3lst of January, at 
6 r.m, and at that time the Municipal 
-~ Secretary was absént from the office. The 
Head Clerk was in thé. Office, and he 
< .peceived the letter, It was accompanied 
45 : 
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.by a despatch book, and in that des- 
. patch book nodate for sending this letter 
| was entered. The two letters entered above 
it are dated as sent on the 29th of January. — 
. Accordingly it appeared tothe Head Olerk 
. that, an attempt was being made to’ respre- 
-sent that this letter also was sent on the 
29th of January,. whereas the letter itself 
„bore. the date 30th January. The Head 
Clerk apparently considered that he might 
. get into trouble if he endorsed on the letter 
or the despatch book that he had received 
the letter on the 3lst of January, He, there- 
fore, referred the matter to defendant No. 1 
.Babu Shambhu Dayal, a member of the Muni- 
.cipal Board, who was present in the office. 
. This defendant is also a: member of the 
-Public Health Committee, and the report- 
ing of cases of infectious diseases was under 
the rulesof the Public Health Committee. 
_The first defendant there upon made an 
entry inthe despatch book which runs às 
follows:— 

“This was received before me at 6-10. P; m. 
on the 3lst of January, 1924, by the office 
Head Clerk and brought before me.: The 
etter No. 231 is dated the 30th of January, 
-1924, amd is entered jn She despatch: regis- 
‘ter on the 29th, i. e., one day before the pla- 
.gue case was examined, What a-fancy 
falsehood.” The cause of action -arose 
.on the 3ist of January, 1924. Op the th 
of February, 1924, plaintiff served.a’ notice - 
to the defendants, claiming from the defend- 
ant No. 1 Rs. 2,000 as damages for defama- 
tion and an apology. The plaint sets forth 
in para. 6 that.as defendants. did not-pay the 
damages and didnot apologize, hence the 
suit is brought. The date of bringing the 
suit was the 30th of January, 1925, that is it 
was brought just within the period of one 
year allowed by the Limitation Act, But 
the period allowed by s. 326, sub-s. (3) of 
the. Municipalities Act (II of 1916) is 
six months from the date of the cause - 
bf action. .The question, therefore, is whe- 
ther s. 326 of the Municipalities Act applies 
or not. The plaintiff, although he gave 
notice to the defendants, now claims in his 
grounds ofappeal that no notice under 8.326, 
sub-s..(1) was necessary. We may-note that 
the case is now proceeding against the first 
defendant only, because a compromise has 
been entered into with the second defendant 
under which the plaintiff has withdtawn the 
suit against the second defendant, 

Both the Courts below have found as a 
matter of fact that the defendants acted in 
‘their capacity of public servaate,, These 
findings are. based on the circumstanceg 
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under which the act complained of took 
place. It has, however, been argued before 
us that the question as to whether a man 
acted in an official capacity is not such a 
- question of fact as is concluded by a finding 
of a lower Appellate Court, and reference is 
-made to Mumtaz Husasin v. Lewis (1) where 
a Bench of this Courthad reversed appar- 
-ently a ‘finding of fact of a lower Appellate 
“Court thatthe defendant had acted in an 
official capacity. 5 
Reference is made to this ruling where it 
was held that when a public officer employs 
‘insulting language to a subordinate and 
‘assaults him, the public officer is not 
entitled to notice under s. 424 of the Oivil 
Procedure Oode of 1882. Reference is also 
made:to Muhammad Saddiq Ahmed v, Panna 
Lal (2) which was a suit for damages 
‘against a Sub-Inspector for wrongful con- 
finement not in good faith, but maliciously 
and without cause. It was heldon page 222*, 
“In the present case it has been found that 
the defendant didnot purport to act in good 
faith in pursuance of the law, but took ad- 
vantage of his position as a police officer to 
commit illegal and tortious acts, maliciously 
and “without cause. He was not, therefore, 
éntitled to any notice under the sections re- 
‘ferred to above.” 
` There is, therefore, a distinction in this 
ease of Muhammad Saddig Ahmed v. Panna 
Lal (2) that the defendant did not purport 
to actin good faith, and, therefore, it could 
-be'said that no notice was required under 
s. 424, which provides that no suit shall be 
instituted against a public officer in respect 
of an act purporting to be done by him in 
his official capacity.: We'consider that the 
two rulings above-mentioned are also to be 
distinguished on the grounds that the acta 
committed were acts of violence, whereas 
in the present case the writing of a note 
in the Municipal Board office is notan act 
of violence, but is an act which prima facie 
appears to be done in an official capacity. 
We would refer to Abdul Ranim v. Abdul 
- Rahman (3) where it was held that notice 
was required under s. 80 of the Oivil Pro- 
cedure Oode for a suit for libel against a 
Sub-Inspector for entering the name of the 
plaintiff in the history sheet, although that 
entry was made maliciously and from im- 
proper motives. It was held that s. 80 does 


not require that the actsshould be done in 
(1) 5 Ind, Cas.467;7 A. L. J. 301. 
(2) 26 A. 220; A. W. N. (1903) 241. 
(3) 80 Ind. Cas. 72; 46 A. 884; 22 4. L.J. 812: 100. 
os L. R. 837; A. I. R. 1924 All. 851; L.R.5 A. 599 
1v. hi 
#Page of 26 A.—([Ed.] 


EMPEROR Y. JIWAN SINGH 


_into the question at all.” 
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good faith, Further, it was held on 
page 8867: “If the act was one such as is or- 
dinarily done by the officer in the course of 
his official duties, and he considered himself 
to be ecting as a public officer and desired 
other persons to consider that he was so act- 
ing, the act clearly purports to be done in his 
official capacity within the ordinary mean- 
ing of the term ‘purport.’ The motives 
with which the act was done do not enter 
In Jugal Ki- 
shore v, Jugal Kishore (4) it was hela that a 


“suit against a member of the Municipal 


Board for damages for malicious prosecu- 
tion initiated on his report to the Board 
requires notice under the Municipalities 
Act. 

~ Having regard to the principles laid.down 
in these rulings, we consider that the lower 
Appellate Court was correct in holding that 
the defendant No, 1 respondent was acting 
in his official capacity and purported to act 
in his official capacity when he made the 
notein question. There is no need to cop- 
sider whether the note was written from 
malice or improper motives. The mere 
fact that the defendant purported to act in 
his official capacify renders it necessary for 
the plaintiff to comply with the pro- 
visions of s. 326 of the ‘Municipalities Act, 
and one of those provisions is that the suit 
must be brought within six months of the 
cause of action arising. Accordingly we hold 
that the suit of the plaintiff-appellant 
was brought beyond the period of limita- 
tion, and we dismiss this appeal with costs 
to defendant No. l-respondent. 


A. Appeal dismissed, 
(4) 10 Ind Cas. 1; 33 A. 540; 8 A. L. J. 509. 
“Page of 46 A.—[Ed.] 


ALLAHABAD HIGH COURT. 
CxrimtnaL Revision No 729 oF 1929, 
January 17, 1930. - 
Present:— Justice Sir Barjor 
Jamshedji Dalal, Kr. 
EMPEROR rurover SIRAJ UDDIN— 
APPLICANT 
versus 
” JIWAN SINGH AND oTaErs—Oprositx 
PARTIES. 

Criminal Procedure Code (Act V ef 1898), s. 107— 
Security proceedings—Proof of overt actof accused 
towards breach of peace, whether necessary—Com- 
mission of breachof peace after initiation ef pro- 
ceedings, evidentiary value of —Several ascused—Duty 
of Magistrate to consider evidence against each aeenss 
ed separately. 
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_ In order to -bind over persons it- is sufficientif me to a -Lahore ruling;. Joti: Sarup v. 
there is danger. of preach of a pac t not Emperor (2). ina which-such an opinion 
. necessary to prove that the accused were guilty of . ` E 7 = vE 
.#ome overt act-towards'abreach -of the peace. may. be said to have been: expresged:: by-a 
Mathura. Sahu v. Emperor (1) and . Joti, Sarup Y- ee Jud Be. fate is = opinon or the 
mperor (2), commented upon. . | >. Hi ourt, - The Sessions Judge’s opinion 
Ina ‘esiminal eno ifthe Recut Pere sosing is eae by the. way as_ to the JA a 
proceedings under s. 107 of the Code o riminal a faites = A DANG 
Procedure against them pending, attempt to com- of any single overt act and no. principle 
mit a breach of thepeace such evidence would be is laid down by the High Oourt.- An overt 
ae bere E to prove their intention tocommit act towards a breach of the peace: would’ 
a breach o e peace. o,o, ea A r a at i E i 
Ta ‘security proceedings the Magistrate- should not be de a ae cee ye ee 
„treat all the.accusedin alump without- discrimina- UWOder the in jan renal Vode, - Section . = 
tion and without an attempt to ‘discover which- of „is one appearing in a Ohapter. devoted in 
them is likely tocommita breach of the peace. the Oriminal Procedure . Code. to the 
=” ee jaan > dér-óf th „object of preventing a-breach of .the peace, 
gee ee TT aut o 16th and to prove the existence of circumstances 
esslons Judge, Moradabad, dated the which may., lead á reasonable man :.:to 
of Pha ee 4 iain a kok apprehend a breach of the. peace it need 
© ito: Muhammad Husarn, lor the Appli not always be necessary to prove also -an 
cant, : , , h overt act towards a breach of the peace-on. 
The Government Advocate, for the behalf of any of the accused. The learned 
Crown. | : : Judge has further expressed other opinions 
Mr. Vishwa Mittra, for the Opposite with which I entirely disagree, He, was 
Parties, - a of opinion that if the complainant was 
Boo oats assaulted and -beaten during the proceed- 
JUDGMENT.—I feel considerable ings that would not be any. evidence,:to 


difficulty in deciding this matter because bi : 
b ind over the opposite party because such 
both the subordinate Courts have gone evidence as existed at the time of the 


| taeda a, tee institution tH the kaa gy could. only 
-Was of opinion that the opposite party es a a a Ba 
should be.bound over, while the Appellate nit ib-obvioús that thel fed * Seasic y, 
Court discharged the order of the Magis- 92415 18 obvious that the learned Sessions 
trate. The Magistrate has . made the 24's mind was dwelling on circumstances 
mistake go often commented: upon -by ‘this m h would be st poets. na eyil a 
3 rin) i , where a cause of action that accrue 
Oourt of treating:all the accused in a lump subsequent to the filing of the suit would 


l Bit Pong aaa a tc d Speen not be noticed by a OivilCourt. In a crimi- 


likely: to-commit:-a breach of the peace. 
After reading the evidence I have. not the pan 
slightest doubt ‘that’ Sirajuddin‘is in some’ 
danger .of.being~ submitted. “to physical 
force: by some of the Jats of his “village. 
‘The . difficulty -exists in the--confusion 
cee ‘the trial Oourt: treating all the 
accused persons: as if they- formed -one ' ; 

‘single “individual. The Appellate ` Court taken by both, the subordinate Courts, 
has gone. wrong in- his opinion -that to 209 Dave got to arrive ata decis 
‘bind: over persons it is: not sufficient to 
prove a danger of the-breach of-the peace 
but further :it. must be. -proved that the 
accuséd were guilty-of some overt act to- 
‘wards a breach of ‘the peace. ‘There is no 
such necessity. and IT emphatically ‘dis- 
agree with any such opinion expréssed by 
any High Oourt. The ruling referred to 
by the Sessions Oourt. Mathura Sahu v. T 
Emperor (t) ie not:available in this Court, 02! dvi 
Counsel for the opposite side has referred - 3. P18, an 


` hos Bo g aubar E Esu tere Plage t p aa Fy 
jag 8 Ind. Oaa, 164; 17 Orle J. 484; 14 AL. J. *(2) 96'Ind, Oas. 858; AT, R. 1026 Lab, 689; 27 Or. Le 
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animal suffering under particular contempt 
of the Muhammadans, being left in the 
mosque. Thereis certainly a danger of the 
breach of the peace, and that danger exists 
in reference to the complainant and is 
likely to proceed from the Jats of the 
village. My difficulty, however, is to 
discover the persons among the accused 

-who are likely to commit such a breach. 
As I have already pointed out, the trial 
Court has treated thecases of all the opposite 
parties ina lump. The complainant has 
mentioned different persons at different 
times as bearing a grudge against him. So 
far as I can make out the only persons who 
are definitely mentioned out of the accused 
are Jaggu, Sheonath and Indar about whom 
he niade a report to the Police on the 16th 
February, 1926, (Ex. A2). No doubt the 
report was made a long time ago, but the 

fame dispute is still simmering. They 
are the only persons out of the accused 
about whom it could be definitely said 
that they are among those Jats who contem- 
plate a breach of the peace. I cancel 
the order of the Sessions Judge with regard 
to Jaggu, Sheonath and Indar and restore 
the order of the Magistrate with regard to 
them. The bonds ard sureties given by 
thém shall again become operative. As to 
the rest, I do not find definite individual 
evidence against them and I dismiss the 


application for revision as regards 
them. 
A. Application dismissed. 


ALLAHABAD HIGH COURT. 
Sramp Report IN Frest O1vit APPHAL 
No. 143 or 1928. 
February 21, 1930. 
Present :—Mr, Justice King. 
JAI PRATAP NARAIN SINGH AND OTHERS 
—PLAINTIFFS— APPELLANTS 
_ versus 

RABI PRATAP NARAIN SINGH— 

DEFENDANT— RESPONDENT. 

Court Fees Act(VII of 1780), Sch. II, Art. 17 (vi) 
—Sust for partition—Allegation of jeint possession— 
Court-fee—Plaingif found out of possession—Appeal 
attacking finding on possession also—Ad valorem 
Court-fee, whether necessary. 

The plaintiff brought a suit for partition alleging 
that he and the defendants were members of a joint 
family who were in joint possession of the proper- 
ty in suit. The suit was valuedat Rs. 40,000 for 
purposes of jurisdiction and a Oourt-fee of Re. 10 
was paid under Art. 17 (vi) of Sch. II of tho Court 


JAI PRATAP NARAIN SINGH V. RABI PRATAP NABAIN BINGH, 
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Fees Act. The defendants denied that the parties 
wero members ofa joint family and thatthey were 
in joint possession. The trial Court held that the 
plaintiff was out of possession and that as he claim- 
ed possession he must pay Court-fee calculated on 
the value of the share claimed by him. The plaintiff 
filed an appeal paying Rs. 10 only as Court-fee; 

Held, (1) that the Court-fee paid onthe plaint was 
sufficient; 

(2) thatas the finding regarding joint possession 
was attacked in appeal, the plaintiff-appellant was 
not bound to pay ad valorem Oourt-fee on the memo- 
randum of appeal orthe plaint unless and until 
thet finding of the trial Court on the point was up- 


(3) that the omission to include in the memoran- 
dum of appeal aground expressly challenging the 
finding on the question of Court-fee was immaterial. 


Reference under s. 5 of the Court Fees 
Act. 

Messrs. Iqbal Ahmad and S. P. Sinha, for 
the Appellants. i 

Mr. U.S Bajpai, for the Respondent. 


JUDGMENT.—This is a reference 
under a. 5 of the Court Fees Act, 1870. 

The plaintif had brought a suit for 
partition of certain property upon the 
allegation that he and the defendants were 
members of a joint Hindu family who were 
jointly in possession of the property in 
suit. The plaintiff prayed that his share. 
in the joint family property should be 
determined and partitioned, and that he 
should be put in separate possession thereof. 
The suit was valued at Rs. 4,00,000 for the 
purpose of jurisdiction and he paid a Oourt- 
fee of Rs. 10 under Art. 17 (vi) of Bch. II. 

The defendants in their written state- 
ment traversed the principal allegations of 
the plaintiff, denying that the parties were 
members of a joint Hindu family and 
denying that the plaintiff was in joint 
possession of the property in suit. One of 
the pleas raised by the defendants was that 
the Oourt-fee psid by the plaintif was 
insufficient because he was not in joint 
possession of the property in suit and that 
as the suit was in fact a suit to establish the 
plaintiff's title to a share in the property, and 
to recover poesession of the same, be was 
liable to pay an ad valorem Court-fee cal- 
culated on the value of his share. 

The trial Court held that the plaintiff 
was out of possession and that as he 
claimed possession and partition he must 
pay a Oourt-fee calculated on the value of 
the skare claimed by him. The trial Oourt 
also decided the other important issues in 
the Cefendants’ favcur and dismissed the 


sult. 

The plaintiff has come upto this Court 
in first appeal and has stamped his 
memorandum of appeal, as he did his plaint, 
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witha Oourt-fee stamp of Rs. 10 under 
Sch. II Art. 17 (vi), The Taxing Officer 
was inclined to hold that the appellant 
must pay Rs. 3,830 to make good the 
deficiency in Oourt-fees in both Oourts but 
has referred the question for my decision. 

It is conceded that if the plaintiff is found 
to be in joint possession of the property 
in suit then his plaint and his memorandum 
of appeal have been sufficiently stamped. If, 
on the other hand, the finding of the trial 
Court, to the effect -that the plaintiff is 
not in joint possession of the property, is 
upheld by this Court, then he is liable to 
pay upon his plaint and memorandum of 
appeal a Oourt-fee calculated on the value 
of his share in the property in suit. 

It is contended by the learned Counsel 
for the appellant that liability to pay the 
Oourt-fee depends in the first instance 
upon the allegations made in the plaint 
and the relief sought, apart altogether 
from the evidence, I think this contention 
must be accepted in view of the ruling in 
Wali Ullah v, Durga Prasad (1). The 
plaintiff asserted in para. 23 of the plaint 
that since the management of the Court of 
Wards terminated on the 20th of October, 
1914, the plaintiff No. 1 and defendant 
No.1 have been managing the property 
jointly and taking money for their 
expenses out of the profits of the 
said property. In my opinion this is a 
clear assertion that the plaintiff is in joint 
proprietary possession of the property in 
suit. The trial Court has also understood 
that the plainiiff did claim to be in joint 
possession and has come to a distinct 
finding upon the second issue that the 
plaintiff was out of possession and as he 
prays for possession of his share he must 
pay a Oourt-fee calculated on the value of 
his share. So far as the allegations made 
in the plaint, and the relief claimed, are 
concerned I am satisfied that the proper 
‘Oourt-fee was Rs,10under Sch. II Art.17 


vt). 

Tt has also been urged for the appellant 
that in his memorandum of appeal he 
challenges the whole decree dismissing 
his suit and in the eighth ground of appeal 
he has expressly challenged the finding of 
the trial Uourt with reference to his jeint 
possession of the property. His argument 
is that as the finding regarding §joint 
possession is challenged in this Court he is 
not liable to pay an ad valorem Oourt-fee 
unless and until the finding of the trial 


(1) 28 A. 340; A. W. N. (1906) 38; 3 A. L. J. 181, 
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Court on this point is upheld. He further 
claims that he is not liable to pay an ad 
valorem COourt-fee until his appeal has 
been decided. 

The learned Government Advocate con- 
tends that although the appellant's memo- 
randum of appeal contains no less than 
nineteen grounds there is no ground which 
expressly challenges the trial Court's find- 
ing on the question of Oourt-fee and the 
appellant must, therefore, submit to that 
finding, and must pay the deficiency in 
Court-fee on his plaint and memorandum: of 
appeal before his appeal is admitted. 

In my opinion the omission to include in 


‘the ‘memorandum of appeal a ground ex- 


pressly challenging the finding on the 
question of Oourt-fee is immaterial. Tho 
appeal is against the decree, not against 
the judgment, and the decree does not 
contain any direction ordering the plaint- 
iff to make good the alleged deficiency in 
Oourt-fee, The decree merely dismisses 
the plaintiff's suit with costs. I think the 
appellant is entitled to contest the finding 
regarding the Court-fee, which depends 
upon the finding regarding possession. 
The learned Oounsel for the appellant 
relies strongly upon the decision of a Divi- 
sion Bench of this Court in Second Appeal 
No, 896 of 1924 (Bachnu v. Ghulam Ali) 
delivered on the 19th of January, 1927, 
The facts of that case are on all fours 
with the case before me. The plaintiff in 
that case sued for the partition of a house 
alleging that he was in possession over a 
part of it and paid Rs. 10 as the Oourt. 
fee for partition. The defendants’ con- 
tended, inter alia, that the plaintiff was out 
of possession, The Oourt of first instance 
decided all the issues and held that the 
plaintiff was out of possession and called 
upon him to make good the deficiency by 
paying the difference between the Oourt- 
fee payable ad valorem and the Court-fee 
actually paid, The plaintiff did not pay the 
deficiency and the suit was dismissed. 
He went inappeal to the District J udge, 
One of his contentions was that the finding 
of the first Court, that he was out of pos- 
session, was wrong. The District Judge, 
witheut looking into the question of pos- 
session, called upon the plaintiff-appellant 
to make good the alleged deficiency, This 
was not paid and the appeal was dismissed. 
The decision of the Bench of this Oourt 
was that the learned District Judge was 
not justified in not trying the issue as to 
the plaintiff's possession before calling upon 
the plaintiff to pay the additional Court-fee, 


` cally identical: :. .. kn 
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In my;:opinion ib -is impossible to . dis- 
tinguish. the two cases. ‘The facts. are practi- 

Following the decion cited above,- -I 
bold. that .the -:plaintiff-appellant. is not 
liable to -make good the alleged deficiency. 
of Court-fees; either in the Court below:or in: 
this. .Court,-until.the question.of the plaint- 
iff's joint -poesession has. been’ determined: 
by, this- Court::. As-the - appellant. has not: 


“been completely :successful I-fix the. Coste: 


wae 


against: reni men at Rs. 32. ; 
aie a akad in v parts 44 
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» ALLAHABAD HIGH ‘court. oe 
“Lereng Parent APPEAL No, 148 oF 1927. 
tak sa "March 8, 1930. 
_Present: —Mr, Ji iistice Mukerji arid. 
Mr. Justice Bennet.’ A 
BRAGWAT RAI anp 'OTARRS—DEPENDANTS . 
BADR Pe SP “—APPBLLANTS ` 


pig ge Versus Ape ae 
_BRHART’ ‘RAT anv’ OTaERs—PLarnTiEss, ” 
AND DEFENDANTS — RESPONDENTS. j 
“Practice— New “case—Plêa of | ‘titlé—Acquisition of 
title ae adverse’ “possession; whether should bé specially 
pleaded, troy ee 
A puit for. declaration. ‘of title was decreed i in favour 
of ‘the plaintiff, ‘by the lower Courts. In second apa, 
peal the’ ‘High Oourt decided ‘against the plaintif on’ 
certain: points and finding that ‘the plaintif’ ‘5 allega- 
tion that he had all along been in possession had not 
been gone intorémanded an issue asto, whether, the 
plaintiff. had. 'aeguired `, title -by adverse posses- 
“sion: 


- ~Heéld, shat the High Court did iiotset up any new- 
case. forthe plaintiff as.the plaintif: had.set up title‘ 


and that. title could .be.. based on adverse posses- 
sion, 
Vasudeva Padki Khadanga Garu v. “Maguni Divan 
Hoa ‘Makapatrulu Garu (1), referred to. ii 
wilebters Patent Appeal against a judgment: 
ofME. Justice : Salaman dated the 4th: oF 
February, 1927.: ` 
-Mr, -Haribans Sahai, for tho Aonde 
Mr::Jwala : Prasad Bhárgawa, for the 
Respondents.. abies, 7A 
|“ JUDG MEN TY—The plaintiffs E 
ents: brought’ thé suit out of which this 
appeal has-arisen, to obtain a déclaration of 


title to'a certain land, atid in the alternative: 


they..asked:.for. poéseesion."- The suit was 
decréed in part by the Oourt of first 


The learned 
single Judge befors whom-the appeal came 
decided ..the-. question of:-res judicata in 


favour of the defendants, but‘found that thé - 


SYED. HUSAIN Y, BYED HAMID. 


in-- 
stance and an appeal against that decree by. 
the:..defendants -was dismiesed.- The -de-: 
- fendants filed'a second appeal. 
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plaintif’s- allégation- ‘that-he had -all along” 
been in possession of the- property;had not 
been gone into. Accordingly, the learned: 
single: Judge “remanded an igeue: in ‘the 
followinglanguage:' > = 

“Did-Ghit’ Bahal ‘or his representative : 
subsequently acquire title’ by adverse- pos- 
session éxtending over “12 years in respect 
ofithe one-eighth share which was given-to 
Padarath and Bharosa under the decree of | 
1868, and’prior to their ‘recently obtaining 
the decree for profits from the Revénue 
| Court"? - ` 

“The-l6ower Appellate Court answered: this: 


_issue in favour of the plaintiffs. and” the’ 


learned ‘single Judge dismissed the. appeal 
of the defendants... - - 

- In this Oourt it has been: dibanda that. 
the learned single Judge, really, made out 
anew ease for the plaintifs We do not | 
think that thereis any force.in this. argu-. 
ment. Title had -been pleaded aad 
that title could be based ‘on adverse’ 
possession extending for over 12 years. Bo 


“ib was not a new ease that the- learned 


” single Judge considered : see Vasudeva 
Padhi ‘Khadanga Garu v: Maguni ° Deran 


Bakshi Mahapatrulu Garu (1). 


- The appeal fails and it ishereby dismissed. 


with costa. 
“AL T gni Angen damea 
(1) 24 M: 387; 561. A.81;50 W. N. 545; 3 Bom: 
c. J. 


L. R. 303; 7 Sar. P. 819 9 (P. 0). "EER. 
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- ALLAHABAD HIGH COURT. |. 
EE Oiu Revision No, 204 oF 1928. - : 
Sadi February 6, “1930. TA 
“Prent —Justice Sir Barj or Jamshedji `` 
Dalal, Kr.,and Mr. Justice Banerji. 
SYED HUSAIN—Durenpant—APpLicanr f 
‘versus ` ` i 
“ “SYED HAMID’ AND ‘OTHERS— PLAINTIFFS 
AND DEFENDANTS— OPPOSITE Party. ~ 

Religious Endowments Act (XX: of 18638), ss. 14, 18— 
Applicability of -Act to wakfs created aftér 1368-—Ap- 
plication for leave to sue—District Judge,: - whether `- 
bound to hold enquiry before giving leave. - 

Under s. 18 of the Religious Endowments ‘Act, ‘the 
District Judge may, on a‘ perusal of the application, 
without any enquiry, come toa conclusion that there ' 
are sufficient prima facie grounds for the. institution: 
ofa suit and grant permission „to the applicants to. 
sue. < 

The provisions of the Religious : "Endowments Act, 
1863, are applicable to wakfs created after 1863. ° `-- 

Section 14 of the said Act applies generally to all 
trusts and is not confined to endowments in which the 
property:had been transferred py: the, Board, FE Reyes 
nue to the tivatees.S y > (suc!) 2+ a 
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Civil revision from an order of the 
District Judge, Benares, dated the 7th 
June, 1928. |. a EN 

Mr. Mukhtar Ahmad, for the Applicant, 

Messrs. M, Waliullah, A.M. Khwaja, and 
. M. A. Aziz, for the Opposite Party, 

JUDGMENT.— this is an application 
in.revision filed by Syed Husain, one of 
the trustees of a Muhammadan Trust 
relating . to a mosque at.Jaunpore. In the 
year 1927 an application was presented to: 
the District Judge by ‘seven. persons for 


permission to. institute a suit against the’ 


applicant and two others unders. 18 of Act 
XX of 1863. The learned District Judge 
holding that there was a sufficient. prima 


facie” ground, for instituting. the suit 


granted permission tothe applicants. , 
-Against that order the present revision 
has been filed and it is contended by the 
learned Advocate’ for the applicant that 
no prima faeie. ground has been made out, 
the learned District Judge should have 


held an inquiry and after coming to a con-” 


clusion on the evidence before him giyen 
his decision. We are of opinion that s. i8 
does not require any elaborate inquiry 
and itis specifically laid down there that 
the Court on a perusal of the application 


shall determine whether there are sufficient- 


prima facie grounds for the institution of, 
a-suit, The learned District Judge had 
sufficient. materials beforé him to come to 


the conclusion that he did - The next point. 
urged is that the wakf not haying been. 


created ‚befor the year 1863 the provisions 


of that, Act.did not apply to this wakf,. 


and that under. s.14 of the Act the Court 


could not grant the reliefs which the res- ` 


pondent to this revision asked for. The pro- 
Visions of s. 14 of the Act, in ouropinion, are 
generally applicable fo a religious endow- 


ment ofthe nature relating to which sanc- 


tion was. sought. by. the opposite party. 
The- reliefs claimed are reliefs which 
could be granted to the plaintiff under s. 
14: 


See 


(1) 18 A. 227; A. W, N. (1896) 37. 
` (2) 19 A. 104; A, W. N. (1896). 189., 


ALI ASMAT BHAKUR 2, G, I. P, RAILWAY, 


omi. 


mosques which were in existence in 1863 
but mosques-which are now. in existence. 
and relating to which a Oivil Court could 
give relief... . NG . sae sg 

‘We are of opinion-that there is rio force 
in-this application and -we.dismiss it: with. 
costs. ,- --; | an MAN 

A. aan Application-dismissed; =. 


tE 


pa aan 


‚ALLAHABAD HIGH:COURT. 
Second O1vin APPRAL No.. 1404 oF 1927. 

< . ° March 12, 1930. fet) S 
Present:—Mr. Justice Banerji-and -.’ -»: 
Mr. Justiċe Young, «© © “s 
Finy ALI ASMAT SHAKUR-—PLAINTIPE es 
- = © APPELLANT.” -: TE steel 


7 
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G. I.P. RAILWAY AND ANOTHER— > > 

oe DaFEND«NT3—RESPONVENTS, © <> 

Railways Act (IX of 1890), a. ?77—Ciwil Procedure. 

Code (Act V of 1908), s. 80—Suit against. Secretary.. 

of Statė representing State-owned _Railway—Notice 

under s 77, whether dispenses with notice under s.' 
80, Civil Procedure Code. : Ean NG 

A notice under s. 77 of the Railways -Act does not: 

dispense with the necessity of a notice , under 8, 80,7 


Civil Procedure Code. eee : 
“Hirachand Succaram Gandhy v; G. I, IP. Railway: 
Company (1), followed. BG My ia 
“Second appeal: from ‘a decree’ of ‘the’ 
Additional Subordinate Judge, Azamgarh; 
dated the 7th of April; 1927, confirming that 
of the Additional: Munsif, dated the t5thof. 
September, 1926.- BPE A SEE 3 
- Dr. K. N. Katju, for the Appellant, - ~-= 
: Mr. B. Malik, for the Respondents: ~ j 
JUDG AENT.—This is a plaintiff's apa 
peal under the following circumstances.. 
Firm Ishwar Das and Company; sent to the- 
firm Ali Asmat Shakur in the- District of. 
Azamgarh certain artificial ` silk--goods- 
which were carried over the G; I. P. Ry., E.I, ' 
Ry. and B. and N. W. Railway. The goods 
were not delivered and the plaintiff institut-.- 
ed asuit-for recovery of the price of the 
goods on the ground of “non-delivery.” - 
Various defences were: raised on behalf- 
of the three Railways, but we ‘are now’ con- 
cerned only with the defence of ‘the Secre- 
tary of State for India in Oouncil, as admit- 
tedly the G. I. P: Railway and the E, I; Rail- 
way are owned by the Sscretary of State- 
for India in Council. The suit was dismiss- 
ed by the trial Court on the ground that the 
plaintiff not having served a notice which 
complied with the provisions of s.80 of the 
Code of Oivil Procedure the suit: was - not 
maiotainable,-The decree of the trial Gourt 
as confirmed by the Additional. Subordi- 


natéJudge on appeal. The plaintiff has 
come up in appeal to. this Court. : 
_ The learned Advocate for the plaintiff has 
submitted that no notice under s. 80 of the 
Oode of Civil Procedure was necessary in 
this case, and even if such a- notice was 
necessary the fact that the plaintiff had 
made a claim to the Agent of the G.I. P. 
Railway within six months as provided by 
8.77 of the Railways Act that notice must 


“be deemed to be one- ás unders. 80 of the. 


Code of Civil Procedure. ; 

The contention of the learned Advocate 
is that -under s. 4of the Civil Procedure 
Code itis laid down that where there is a 
specific provision to the contrary the Code 
shall be deemed to be so limited, and in- 
asmuch as the Railways Act provides by 
'B.11 that no person shall be entitledto a 
refund of an overcharge or compensation 
for loss unless his claim has been preferred 
in writing to the Railway Administration, 
which had been done by his client, it was 
- unnecessary. ;.in fact the.law did not require 
another notice- before actually filing the 


süit. -Thè learned Advocate contends that’ 


the word “‘claim” must be treated -as an 
‘equivalent.to- the word “suit”, -Wè are 
unable to-accept that. contention. 
pears to usclear that what was provided 


for by 6 77 was that a person would not be. 


entitled to claim anything unless he brought 
to the notice of the Railway .Authorities 


that there has been loss or destruction or. 


deterioration of goods delivery to be carried 
by the Railway. That does not appear to 
us in any way to indicate to have anything 
to do with the institution of a suit by a 
party against the Secretary of State. 

The words of s.80 of the (ode of Civil 
Procedure in our opinion are imperative 
and it prescribes the mode in which notice 
is to be delivered and the person to whom 
or at whose office notice is to be delivered 
and the notice hes also to furnish certain 
particulars. This, in our’ opinion, is a 
different procedure and was intended for a 
different purpose than s. 77 of the Railways 
Act, Weagree withthe view expressed in 


the case of Hirachand Succaram Gandhy v.. 


G I. P. Railway Company (1) that a notice 
under s. 77 would not dispense with the 
necessity of a notice under s. 80of the Civil 
Procedure Oode. _ i 
_ We are, therefore, of opinion that there 
is no force in this appeal and we dismiss it 
with costs. : a 
Se Appeal dismissed. 
(1) 113 Ind. Oas. 511; 52 B. 548; 30 Bom. L. R. 970; 
A. L R. 1928 Bom, 421; Ind. Rul. (1929) Bom. 143. 
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ALLAHABAD HIGH COURT. 
O1vit Revision No. 317 oF 1928. ` 
February 7, 1930. . 
Present :—Justice Sir Shah Mohammad 
Sulaiman, Krt., and Mr. Justice Banerji. 
KHELARI AND oTuERS—DEFENDANTS— ` ` 
i APPLIOANTS 
z versus be 
HAR PRASAD AND otHass—PLAINTIFFS— 


OPPOSITE PARTIES. - 


Agra Tenancy Act (III of 1926), ss. 121, 280—. 
Suit for ejectment of defendants as sub-tenants ‘and 
inthe alternative for partition as joint tenants— 
Jurisdiction of Civil.Court. ` . 

Plaintiffs attempted to eject the defendanta through 
the Revenue Court, alleging that they were sub-ten- 
ants. The Revenue Court found that they were not | 
sub-tenants but were tenants-in-chief, being in pos- 
session of undivided property as members of one 
family, and dismissed the ejectment suits, There- 
upon, the plaintiffs instituted a suit in . the Civil 
Court repeating their case thatthe defendants were 
sub-tenants and praying in_the alternative that a 
decree for partition. may bemade, if the defendants 
are found to be joint tenants: ; 

Held, that the suit fell within the scope ofs. 121 
of the Agra Tenancy Act and could not be enter- 
tained by a Civil Court by virtue ofs. [230 of the said 


Act. : 
Sahdeo v. Budhai (1), followed. > 
Oivil revision from an order of the Dis- 
trict Judge, Allahabad, dated the 13th of 
September, 1928. á : 
Messrs. Ambika Prasad, Ajudhia Prasad 
Verma, Anant Prasad and Schet Bahadur 
Lal, forthe Appellant. 
Mr. S. D. Sinha, for the Opposite Parties. 
JUDGMENT.—This isan application 
in revision from anorder of the lower Appel- 
late Court setting aside an order of the first 
Court returning the plaint for presenta- 
tion to proper Court, As the question 
involved is whether the first Court had 
jurisdiction to entertain the appeal, this 
would bea matter relating to jurisdiction 
ifthe Court below has acted illegally or 
with material irregularity. A civil revision 
would, therefore, lie, s 
The.suit admittedly relates to a large 
number of agricultural holdings only. 
According to the plaint, the plaintifs at-. 
tempted to eject the defendants through the 
Revenue Court, alleging that. they were sub- 
tenanst. The Revenue Court found that they 


“wera not sub tenants bat were tenants-in- 


chief, being in possession of undivided pro- 
perty as members of one family, and dismiss- 
ed the ejectment suits. The plaintiffs now in 
their plaint repeat their case that the 
defendants are in possession as sub-tensnis, 
the plots having been allotted to the plain- 
tiffs undera private arrangement. 
go on to allege in the alternative that if 
the said private arrangement- is disputed, 


They. - 
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they should be granted a decree for parti- 
tion of these plots. Although the plaint 
has been carefully drafted so as to make it 
look as one which ought to be filed in the 
Civil Court, there is no doubt that the 
plaintiffs’ case is that in the first place 
the defendants are sub-tenants and in the 
alternative they are joint tenants with the 
plaintiffs. The question of sub-tenancy 
has been disposed of by the Revenue Uourt. 
If the plaintiffs admit that the defendants 
are joint tenants, they cannot come to the 
Civil Court for a declaration of their status. 
Their remedy is to go to the Revenue 
Oourt under s. 121 of the Agra Tenancy 
Act. Section 230 bars the present suit. 
The case is similar to Sahdeo v. Budhai (1) 
decided by a Full Bench of this Court 
where it was remarked that the defen- 
dants, though they had not claimed to be 
land-holders, certainly claimed to -be 
tenants, and, therefore, must be deemed to 
be persons claiming,through the landholder. 
Such asuit would fall within the scope of 
s. 121, and the present plaint cannot be 
entertained by virtue of s. 230 of the 
Tenancy Act. 

We accordingly allow this revision, set 
aside the order of the lower Appellate 


Court and restore that of the Court of first . 


instance. 
A. Petition allowed. 
(1) 117 Ind. Cas. 337; (1929) A. L J. 849; A.I. R. 
1929 All. 571; Ind. Rul. (1929) All, 689; 113 R, D. 556; 
51 A. 853 (F. B.). 


ALLAHABAD HIGH COURT. 
Second Orvit APPRAL No. 1566 oF 1928. 
February 18, 1930. 

Present :—Justics Sir Barjor Jamshedji 
Dalal, Kr. 

Musammat OH|TO—Ptaintirr— 
APPELLANT 
Versus 
JHUNNI LAL—Dsocxuze-Hortepr, BADRI 
PRASAD.J upament-DiBtor ane Babu 
RAJENDRA KUMAR BHATTAOHARJI 
— DERRNDANTS— RREPONDENTS, 

Hindu Law—Widow—Acceleration of estate—Re- 
linquishment of estate to reversioner with consent of 
next female heir, validity of— Transfer of Property Ac 
(IV of 1882), s. 48—Real owner holding outanother as 
owner, whether estopped as against simple money 
decree-holders of latter—Civil Procedure Code (Act V 
of 1908), O. XXI, r. 68—Suit under O. XXI, r. 638— 
Discretion to refuse declaration. 

Under the Hindu Law a female heir in possession of 
“ a limited estate, can, with the consent of next revor- 


OHITO V. JHUNNE LiL, 


- linquishment is valid.” 
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sioner, when the latter is alse 2 female heir, validly 
relinquish the estate in favour of the next male re- 
versioners. It isnot necessary in such a case that 
the next female heirshould joinin the execution of 
the deed of relinquishment. Her consent expressed 
either at the time or subsequently is enough. [p. 713, 
col. 2; p. 714, col. 1.] 

Chinnaswami Pillaiv. Appaswami Pillai (1) and 
Protab Chunder Roy Chowdhry v. Sreemutty Joy 
Monee Dabee (2), followed, 

Krishnapal Sengh v. Raj Kuar (3) and Harihar Pro- 
sad v. Uda Nath Sah (4), referred to. UG 

Where the real owner allows another to hold him- 
self out as the owner, he will be estopped from setting 
up his title against a creditor who advances money 
to thelatterand obtains a simple money-decree 
against him. [p.714, col. 2. 

Though a suit under O. XXI, r. 63, Civil Procedure 
Code, is merely for a declaration to setasidean order 
passed in the execution department, a Court of 
equity has to see, whether thereis an honest suit for 
declaration or, whether the declaration is sought on 
principles which would be held by a Court to be in- 
equitable. [ibid] > 4 

Second appeal from a decree of the Dis- 
trict Judge, Aligarh, dated the 10th of 
August, 1928. 

Mr. Panna Lal, for the Appellant. 

Mr. S. N. Seth, for the Respondents. 

JUDGMENT.—In my opinion the rul- 
ing quoted by the two subordinate Courts 
of Chinnaswami, Pillai v. Appaswami Pillai 
(1) covers the present case. The plaintiff 
is the mother of certain judgment-debtors 
in whose favour the plaintiff's mother 
executed a deed of gifton 22nd January, 
1913. The plaintiff, Musammat Chito, gave 
her consent to the deed of gift by signing 
as an attesting witness. Musammat OUhito's 
mother died in 1914 and ever since that 
time the judgment-debtors have been in 
possession Whenthe decree-holder attach- 
ed this property of the judgment-debtors 
Musammat ‘Ohito objected that the prop- 
erty really belonged to her because she 
was not bound by the gift executed by 
her mother, The Judges who pronounced 
the judgment of the Madras case quoted 
aruling of 1863 reported as Protab Chunder 
Roy Chowdhry v. Sreemutty Joy Monee 
Dabee (2). The learned Judges observed in 
that case: “We think that it admits of 
no reasonable doubt that under Hindu Law a 
Hindu lady in possession can relinquish, 
and by relinquishing anticipate for the 
reversioners their period of succession; 
andif she does thisin favour of second 
reversioners with. the consent of the first, 
then or after afterwards expressed, the re- 
The present ig 


just such a case. The learned Oounsel for 


(1) 48 Ind. Oas. 147: 42 M. 25; 35 M. L.J. 512; 8 L, 
W. 512; (1918) M. W. N. 756; 243. L, T. 403, 
(2) 1 W. R.98, | 
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the®: “plaintiff, Musaminat Ohito, sought to 
distinguish: the’ ruling: ih the: Madrés case 
on the: ground: that: in-.the’ Madras case 
both:the female-holders had‘actwally-éxecut- 
ed the deed, while in-the Present case the 
female- holder in possession had executed 
the deed and the next: -female-holder ; shad 
merély given her consent:.. This is .a~dis- 
tinction without a “difference, It. is true 
that such. distinction hag ‘been drawn by 
King, J;,in.an Oudh case, Krishnapal Singh 
v. Raj Kuar (3) but the suit was not decid- 
ed on that: point: and the learned. Judge. 
went on to draw | another -distinction that 
Code.will not. apply to the- taluqdari. law. 
prevailing ’i in Oudh. | As already mentionéd, 
in the’ cabe” “of "the Weekly ; ‘Reporter ino 
deed was ‘exécuted by the next female heir 
and:the proposition of law was laid down in 
general terms and the- surrender was held 
to be valid merely on the consent of the 
, next female heir. expressed, either at the 
“time .or _ subsequently. Another case of 
_ this Gourt quoted, by the learned Counsel is 
` that of Harihar Prasad v, Udai Nath Sah 
(4). ~-That.case supports the view of the two 
subordinate. Oourts because it was -held 
there that at the:: moment or time when: the 


next. reversioner: succeeded .he being an. 


insolvent the. property vested in the receiver 


in insolvency. -and notin the-reversioner and: 


therefore;: ‘the consent of the reversioner 
could. not: bind: the receiver in - insolven-, 


ey: 


appellant: was. that. the: entire’ estate. had: 
not-been :surrendered.- 
finding of fact that the entire estate was 
surrendered; otherwise Musammat Ohito’s 
mother: Musammat Sundar would not-:have. 


made:-herself- indebted to- her - grandsons: 


for:ipayment iof a.sum of: Rs. 6 per--month' 
for-her own‘maintenance. 
shows: that.. no“ a remained: ` with 
her-afterwards. .. ya 


rOn; the: point. o “estoppel, ihe. Feared: 


“ Counsel.argued that the decree-holder - of 


a simple -money-deeree : could. not be said - 


to have:.acted -on the representation made. 


by: Musammat Chito- for a term of over: 


. twelve years to..the effect that-not .she but. 
her.gons were owners of the property. He 
stated, that..if . the decree-holder had . been 


a mortgagee in.possession the principle oi. 
estoppel--would have applied. It is; how-: 


ost) ¢ 104 Ind, , Cas. 299; A. LR. 1927 Oudh 278; 1 Luck. 


190; A A. 260, | 


NAKOHED OHAUDHEI 2. BUKHDEO CHAUDHARI, 


ihe. ne next point “areued ¢ on i behalf of: ‘the 
-Tt may: be held asia. 


. This-reservation- 


19471, 01930 
‘ever; forgotten by learned Oounsél’ that the 
advances of money would not have been’ . 
made to the sons of Musammat Ohito ifthe - - 
property now in suit had not: “been Stand- - 


ing in the" names of ‘the - sons | with” the. ~. 


consent of Musammat Chito.” | She has’ 
remained silent “for over “twelve © years 
and, in ‘fact, ` there, can be doubt that the . 
present suit is ‘brought by her merely to 


save” the property not for herself but for on 


her sons.:' In -my opinion ‘she is ‘equitably a 


À estopped from ‘claiming the” property, ‘even 


as against the decree holder’ of her sons 
under a a simple money-decree, i P 

` The next point argued, by Oounsel ` “was 
that under O. XX1, r.63, Civil Proceduré 
ode,- ‘there -is no “necessity to, sue for 
possession, and, therefore, there can be, no - 
bar of time. “It is correct ‘that the suit is 
merely for a déclaration to set asidé an order’ 
passed in the execution departmént, but 
a Court of Equity has to see whether there 
is- an ‘Honest ‘suit for declaration or whe- _ 
ther the declaration is‘sought on principles. i 
which would be held by a Court to be 
inequitable. -This is‘just such a case where. 
a declaration should not be granted under 
thé circumstances. 

1 dismiss this’ appeal with costs. : 

AN ~ Appeal dismissed. ~ 


a 
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ALLAHABAD HIGH éouRT.” 

Seconp Orvin Apprat No. 1036 No. 1928. 
February 7, 1930, 
Present :—Justice Sir Barj or Jamshedji 
Dalal, Kr. ; 

N AKOHED OHAUDHRI—PtanNrire— 
APPELLANT See ee 

” versus a a 
SUKHDEO OHAUDHARI anD OTHERS— 

“ DAF ANDANT3— RESPONDENTE, 


ED 


sha a transfer of his, interest by areversioner 
is void, he may, by. becoming a party to a.compro- 
mise and by taking the benefit of the ` compromise” 
be estopped: from | ‘claiming: as a Teversioner. Tp, 715, 
col..2.] hs 
‘Annada Mohan. Roi. x. Gour, Mohan. Mallik D 
and-Chabli v. Parmal (9), followed. io 

Amrit Narayan Singh, y. Gaya | Singh ¿i distin=: - 
guished.” 

Second. appeal from - -@- deeree of- thes. 
Second - Additional.. Subordinate :Judge;+ 
Górakhpur,. dated the-l56h of March, 1926. boa 

‘Messis. Haribans Sahai and Sri. Narain, 


"Mr,-Shankar Saran, for the Respondents, © - 


Oe Td ‘Ind. oisi 113, QL APTS JATT; A, LI E. 1925 Al. 2 Sahai, for the- Appellant. 
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JUDGMENT.—The plaititiff sued for 
possession of the ‘property to which-’ bia de- 
ceased father Gaya became entitled as next. 
reversioner on the death of '4 Hindu widow 
of the' family, Musammat Richhpali, in 1917. 
It is admitted’ by the Subordinate Oourts 
that Gaya was next reversioner on thè death’ 
of Musammat Rachhpali but the suit was’ 
dismissed on’ the ground that Gaya was 
party to a compromise during a litigation 
in 1863 and was, therefore estopped’ from 
suing Sukhdeo and others for’ recovery of 
the property whose succession opened out 
on the death of Musammat Rachhpali. The 
litigation in 1863 ‘arose when two other 
widows of thé family Musammat Jaddu and 
Musammat, Reshma had died. ` Several 
parties applied for mutation of names where- 
upon a compromise was effected on the 9th 
of January, 1863. Gaya and his cousin Jaddu 
who ‘were then minors under thé guardian- 
ship of a female were given the property 
which was in the possession of Musammat 
Reshma whereas Rambhajhan ancestor of 
Sukhdeo defendant received the property left 
by Musammat Jaddu and also a relinqgish- 
ment from Gaya and Jaddu as to their ex- 
pectant reversionary rights in the property’ 
held by Musammat Rachhpali, Itis admitted 
that at that time Rambhajan‘was the next 
reversioner to the husband of both the 
ladies Musammat Reshma and Musammiat 
Jaddu and that Gaya and-Jaddu had: not 
right whatsoever to the property of the hus- 
band of Musammat Reshma. Under the 
compromise, therefore, Gaya obtained the 
property to which he was not entitled and: 
has enjoyed that property for over sixty 
years since 1863. Subsequently in 1873 Gaya 
sued to have the compromise cancelled but 
that suit was dismissed. The defence here 
that the present suit is barred by the pro- 
visions of res judicata and by reason of the 
compromise. It does not appear to me that 
the present suit would have been triable by 
a Munsif-in 1873, 
Court argued that thë value of the property 
had increased and the value of the present 
suit could have been only Rs. 1,00) if the 
suit had been brought in 1873. > It appears 
to'me that the Oourtis under a mieappre- 
hension : Rs.J,000 was valuation of the suit : 
in which the claim was only with respect to ' 
one fourth of the property while the present - 
suit is of four times that value as the 
periy. included therein is four times the 
property included.inthe suit of} 1873. . The. 
defence. of res judicata must, therefore, 
fail in my opinion, ee | 

The other defence is strong and fully‘sup- 


The lower Appellate’ . 
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ported by case-law on the subject. ` The 
whole point has been summed up in the 
case of Annada Mohan Roy v. Gour Mohan 
Mallik (1), after an exhaustive discussion as 
was usual with the learned Judge who de- 
livered thejudgment ~The conclusion is 
summed up in these words at pages 541 and 
542* of the report: nie 

“We must accordingly take it as settled 
by the decisions of the Judicial Committee 
that theinterest of a Hindu reversioner is 
an intereat expectant on the death of a 
qualified owner ; it is not a vested interest, 


- it is a spes successionis or.a mere chance of 


succession, it cannot be sold, mertgaged, 
assigned or relinquished, for a transfer of a’ 
spes successionis is a nullity and has no effect, 
in law.:-But though a transfer of, his in-: 
terest by a reversioner is void, he may, by 
becoming a party to a compromige:and: by 
taking the benefit ‘of the ' compromise, be’ 
estopped from claiming asa reversioner.” 
One ruling of the Privy Council: Kanhai 
Lal-v, Brij Lal (2), and' one ofthis Oourt 
Khunni Lal’v. Gobind Krishna Narain’ (3Y 
are qouted among others in support of -this.. 
conclusion, The question -here;: therefore; 
is not‘one äs was in thé’ Privy~ Council: case 
of Amrit Narayan Singh v. Gaya Singh (4), 
as to whether anéxpectant: right-of a re: 
versioner may be disposed of: by agreement’ 
but the question is whether the reversioners 
under the circumstances of the present 
case‘can sue for his -right ‘oris - debarred 
from doing so by “reason of: a family’ 
settlement under which he has obtain-: 
d-a certain benefit. -As far back’ agi 
1919 a Bench of ‘this Court has*held ‘in 
Chabli v. Parmal (5), such an agreement-to* 
be binding on the reversioner. It<is' clear 
to me that the compromise “of 18637 estòp- . 
ped Gaya from claiming: his reversionary : 
right on the death of Musammat ‘Rachhpali': 
and the plaintiff being the son of Gaya and: 
as he derives his title from Gaya is: equally. 
(1) 65 Ind. Qas. 27; 48°, 536; 25 0; W. Ni 496; 33” 
O. L. J. 457. C De Kn EN 
(2) 47 Ind. Oas. 207; 40 A. 487; 22-0.-W..N. O14: - 
8 L.. W. 212;24M L. T. 236; 35,M. L. J. 459; 16 i 
A. To, J. 825; (1918) M. W, N. 709; 28 0. L. J. 394; 5 
L. W. 294; 20 Bom. L. R. 1048; 46 LA. 118° | 
i3) 0 Ind.’ Cas: 477; 33 A. 356; 150. W. :N, 545; - 
A. L. J. 552; 13 O. L. J. 575; 13 Bom. L. R. 427; 5 
10 M. L. T. 25; (1911) 1 M. W. N. 432; 21M. L. 9. 
645; 38 I. A. 87 (P. 0). $ 
(4y 44 Ind. Oas. 408; 16 A.L. J. 265; 23 M. L. T. 


asi: 41 A. 611. 
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barred. 
This appeal is dismissed with costs, 


Permission to appeal is refused. 
A, | Appeal dismissed. 


ALLAHABAD HIGH COURT. 
CriminaL REFERBENOE No. 508 oF 1929.. 
September 7, 192y. - 
Present :—Mr. Justice Sen. 
GHASI AND OTAER3—ÅCOUBED 
ý VETSUS - 
EMPEROR ruroves SAADAT 
— OPPOSITE PARTY. 
Penal Code (Act XLV of 1860), s. 424—Attachment 
of crops in execution of decree against A—Removal 
of crops by B whether o fence—Conviction of B 


without determining whether he is owner of creps, 
legality of—Dishonest or fraudulent intention, 


necessity.of. 

In ezecution of a decree against A certain crops 
were attached. B, alleging that the crops belonged 
to him, forcibly removed the crops. The Magistrate 
convicted B under s. 424, Penal Oode, without 
determining whether B was the owner: 

Held, that the conviction could not be maintained 
as thecrucial question for determination was whether 
the removal was dishonest or fraudulent and if B 
was the owner of the crops his conduct could not be 
dishonest or fraudulent. 

Queen-Empress v. Obayya (1), distinguished, ._. 

_Oriminal reference made by the Addition- 
al Sessions Judge, Moradabad, dated the 
2nd of July, 1929. 

The Assistant Government Advocate, for 
the Crown. f 

“JUDGMENT.—This is a reference by 
Mr, P.O. Agarwal, the learned Additional 
Sessions Judge of Moradabad, recom- 
mending that the conviction and sen- 
tence passed upon Ghasi, Dari and Gokul 
under 6. 424 of the Indian Penal Code 
be set aside. : 

One Umar Daraz had a decree against 
Ganpat, Ganguiand Dileukh. In eze- 
cution of the said decree, certain crops 
were attached and one Saadat was ap- 
pointed shehna or bailiff to guard the. 
crops. Ghasi, Dari and Gokul, in spite of 
resistence on the part of the shehna, cut 
and took away half thecrops. The shehna 
lodged a complaint and the result was 
that Ghasi, Dari and Gokul were con- 
victed under s. 424 of the Indian Penal 
Gode- and sentenced’ to a fine of Rs, 20 
each. - . 

The plea put forward by the accused 

. persons was that they had cultivated the 
crop and that there was noting wrong, 
if they cut the crop and took the same 
away The trial Court did not enter 
into the question whether the plea put 
forward by the accused was correct. | 


GHASI V., EMPEROR., 
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The learned Magistrate in answer to the 
referring order obvserves as follows :—" It 
is a general principle that a Oriminal 
Court cannot determine the title of a 
person to any property. Moreover, the 
complainant had no opportunity to 
adduce any rebutting evidence as to the 
title, because he came to know of the 
defence only after he had completed his 
prosecution. In the prosecution what he 
had to prove was only this that there was an 
attachment subsisting on the crops in 
‘question and that the accused ‘removed 
it during the attachment. Any determiná- 
tion of title by a Criminal Court cannot 
have the force of a decree of a com- 
petent Court of Civil jurisdiction. It may 
be necessary in certain cases to adjudi- 
cate upon an issue of title with a view 
to determine whether the offence charg- 
ed had been brought home to the ac- 


cused. Section 424 of the Indian Penal Code 


provides that “whoever dishonesily or frau- 
dulently ... .. removes any property of 
himself or any other persen..... . Bhall 
be punished with imprisonment of either 
description for a term whieh may extend 
to two years or with fine or with both.” 
Ex hypothesi, the decree of Umar Daraz 
was not against Ghasi, Dari and Gokul. 
The latter admittedly removed some pro- 
perty alleging that the said property be- 
longed to them The crucial question for 
determination, therefore, was whether the 
removal of the crops by these three per- 
sons was dishonest or fraudulent. If they 
were the owners of the crop and remov- 
ed the same, their conduct was neither 
dishonest nor fraudulent. The matter 
ought to have been determined by the 
Oriminal Court whether the property be- 
longed to the accused, but this matter 
was not enquired into by the Oriminal 
Court. 

The learned Sessions Judge upon an 
examination of the record came to the 
conclusion that the prosecution had utterly’ 
failed to establish that the crops belong- 
ed to the judgment-debtors of Umar Daraz. 
He further found the evidence that Ghasi 
was the owner of the crop, The convic- 
tion of Ghasi, Dhari and Gokul under 
s. 424 of the Indian Penal Oode could 
not, therefore, be maintained. 4 

My attention has been drawn to a deci- 
sion of the Madras High Oourt in Queen- 
Empress v. Obayya (1). The facts of this 
case are toto coelo different from the case 


_(1) 22 M. 151. 
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DE before me and the ’ decision” 
helpful to the prosecution. __ 
I accept the reference and set aside 


is not 


the conviction and the sentence. The fine, 
if paid, must be refunded.’ 


A Reference aceepted. 


a —~ 
xu 


ALLAHABAD HIGH COURT. 
_ Frest OivIL Appear No. 458 oF 1926. 
February 11, 1930. 

Present:—J ustice Sir Shah Mohammad ` 
Sulaiman, KT. and Mr. Justice Kendall. 
SINGAR KUN WAR Dasanana 
APPELLANT 
~ versus 
BASDEO PRASAD AND oTaERs 
— PLAINTIFF AND LAL SINGH AND OTHERS— 
DsFENDANTS—RESPONDENTS. 
` Negotiable Instruments Act (XXVI of 1881), s. 118 


—Presumption of consideration, whether can bere- 


butted by mere circumstantial evidence—Civil Proce- 
dure’ Code (Act V of 1908), O. XLI, r. 27-——Additional 
evidence in appeal to diseredit witness, admission of. 

The presumption in favour of the passing ofcon- 
sideration arising under s. 118o0f the 
Instruments Act or from the acknowledgments of 
‘the executant can be rebutted even by Nan aa 
tial evidence. [p. 717, col. 2; p. 718, col. 

.Sundarammal v. Subramania Chettiar dj and Sami 

Sahv. Parthasarathy Chetty (2), relied on. 

It isnot proper to admit fresh evidence in appeal, 
the sole object a michi is to shake the credit ofa wit- 
ness. [p. 720 2.) 

First’ Booed from a decree, of the Sub- 
‘otdinate Judge, Agra, dated the 2nd J july, 
1926. 

Messrs. S. K. Dar and N.P. Asthana, for 
the Appellant. 

r. K. N. Katju, for the Respondent. 

JÚDGMENT.—This is a defendant’s 
appeal arising out of a suit for sale on the 
basis of mortgage-deed dated the 9th of 
September, 1913, executed by Kunwar 


Sheopal Singh; the deceased husband of. 


defendant No. 1, in favour of Shekher 
Prasad, the father of the plaintiffs. The 
mortgage-deed was for Rs. 15,000 and 
carried interestat 0-7-6 per cent.{per mensem 
with six monthly rests. The plaintiffs have 
given credit for Rs. 150, and haveclaimed 
the balance together: with interest amount- 
ing to nearly Rs. 27,000. 

The main defence raised on behalf of 
the defendants was want of consideration, 
although even the execution of the docu- 
ment was not admitted. The learned Sub- 
ordinate Judge has found the mortgage- 
‘ deed to have been duly executed but was 

held that part of the consideration has 


SINGAR conwar v, BASDEO. PRASAD. 


Negotiable 


! 

“WNT 
not been established, ana ‘has aapa ngis 
decreed the claim in part. The defendant 
has appealed and the plaintifis have filed 
“a Cross-objection. 

The martgage-deed is printed at page 
55 and the details of consideration are to be 
found on page 56. In appeal before us only 
two oftheitems are now challenged on behalf 
of the defendant-appellant. The bulk of 
the amount is Rs, 3,424-10-3- stated to have 
been due on four hundis of 1912 in favour 
of the: mortgagee himself, and Rs. 3,490 
left in deposit with the mortgagee in order 
to pay offa hundi in favour of one Panna 
Lal, The cross-objections relate to the 
amouut ‘due on the promissory note of 
1912 which was included in the sum of 

Rs, 3,424-10-3, 


There can be no doubt that the execu- 
tion of the document has been fully estab- 
lished, and indeed that plea is not now 
pressed before us. When the execution 
was proved, there was the acknowledg- 
ment of Sheopal Singh admitting the 
receipt of the entire consideration, as well 
as. the fact that there were hundis and 
promissory notes executed by him which 
had been set off, or for the payment of 
which money had been left in the hands 
of the mortgagee. There was, therefore, 
the initial presumption in favour- of the 
plaintiffs that the full consideration had 
passed, and the burden was upon the 
defendants to rebut that -presumption 
Nevertheless the plaintifis did. lead evi- 
dence in the first instance, not only on the 
question of execution but also of con- 
sideration, though the evidence only related 


_ to the amount due under the kundi in 


favour of Panna Lal. On the other hand 
there was no direct evidence on behalf of 
the defendants to show thatthe amount 
did not actually pase, the reason being 
that the borrower ‘Sheopal Singh was dead, 
and. there was noone who could categori- 
cally deny the receipt of- the sonedera: 
tion. 


The learned Advocate for the respondents 
has contended before us that under s. 118 
of the Negotiable Instruments Act there 
is à strong. presumption in favour of the 


. passing of consideration on the hundis and 


the promissory note, and that in the ab- 
sence of any direct and positive evidence 
to rebut it the plaintiffs’ claim must be 
decreed. We are not prepared to go to 
this length for, in our opinion, the presump- 
-tion arising ‘under s. 118 or that from the 
acknowledgment of the mortgagor can 


718 < 
be .rebutted even by. circumstantial evi- 
` dence. 

_ The plaintiffs in the Oourt below relied 
“mainly on the acknowledgments of Sheopal 
Singh and his various admissions. There - 
was not disect evidence to prove the pay- 
“ment. of consideration on. the four hundis 

„OT ‘the promissory note, though there was 
“the. oral statement of Panna Lal to prove 
“the payment of the amount on his hundi, 
‘Similarly there was no positive and direct 
‘evidence of the non-receipt of considera- 
“tion on behalf of the defendants, But both 
“the parties have led evidence and certain 
circumstances have been duly established, 
_and, therefore, the main point for considera- 
“tion is whether the circumstantial evidence 
-is sufficient to rebut the ordinary presump- 
tion. 

-The learned. Subordinate. Judge has 
-himself come to the conclusion that the 
-ordinary presumption is so weak that the - 

: plaintifis’ claim in reapect of the hundis 
-and the promissory. note cannot be decreed 
-in this case on merely formal proof of their | 
| execution . (page 22.) He -has, however, 

. thought that there.was some corroborative 

evidence as regards the hundis. .. 
~.. It..cannot be disputed, that the deceased 
| Bheopal Singh was a young man of Very 

_ „extravagant . habits. . He attained majority 

. about 1909, and his estate was managed 
for some .time by.one manager, and .was 
‘then in.charge .of a receiver. The estate . 
‚appears: to have come directly into his own 
-hands. about 1913. The net income accord- 
-ing..to, the. plaintiffs was from. Rs. 7,000.to 
_-Rs, 8,000, while according to the defendants 
it was. about. Rs. 12,000, a year. The only 

“debt. which has been proved to have been 
‘left outstanding on the death of Sheopal 
‘Singh’s. father. amounted .to Rs. 30,000, 

which ¢ould.-have. been easily paid off by 

& prudent, and careful manager with the 
~ income at:-his’ disposal. . As observed, by 

the learned Subordinate Judge, instead of 

there:-being any reduction in these debts 
within a period of five years, they had 
swelled at least on paper to a lakh of rupecs 
at the time of the execution of the bond 
in suit. Sheopsl Singh executed bonds, 
hundis and promissory notes in quick suc- 
| cession, and died at the age of 24 leaving 

' "behind: him a widow and no children. 
had not sny big family to support, and 
his relations with his-mother also had been 
much strained. She did not live with him. 

The learned’ Subordinate Judge has 

~ recorded a finding that’ even if he had not 
been a drunkard ora debauchee he could 
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very. well be taken tobe 8 profligate. On 
-behalf of the plaintiffs an attempt was 
made to minimise the profligate habits of - 
Sheopal Singh, while the oral evidence on 

behalf of ‘thé defendants went to show 

that he was infact much worse than the 

evidence justified. But even the plaintiffs’ 

own witness Ashrafi-Lal, on whose evi- 

dence great reliance was placed by the 

Court below and also before us, had to 

admit in cross-examination that Sheopal 
Singh was a weakminded man, and that 
he was incapable of managing ‘his estate 
(page 10). / -> 

Shekher Prasad ` the mortgagee was a 
resident of the same place, and undoubt- 
edly knew all about thé habits of this young 
man. On his own showing Shekher Prasad 
advanced to him large sums of money 
aggregating to Rs. 88,700 principal between 
the 27th of February, ‘1912, and the Ist of 
April, 1915. These deeds together with the 
_amounts borrowed are set forth in getan in 
a judgment « on page 78, |. 

‘This. judgment, was. inter partes, and; was 
delivered in a suit brought by the "présent 
plaintiffs against the defendants on the 
“basis of one of these bonds, , viz., the, one 
-dated the 14th of. July, 1915, which - was 
ostensibly for Rs. 9, 700. In the.course: of 
the judgmént, . the’ learned Subordinate 
-Judge in the case observed ` at, pages 78:79 
that Kunwar Shéopal Singh was. & profligate 
‘and drunkard of. the first: water, and...he 
contracted the bad habit’ of ‘prostitu-. 


that Shekher Prasad himeelf pampered his 
evil habits by bringing prostitutes and wine 
tohim, which fact was established by the old 
servants of ‘the family, who showed. that 
Shekher Prasad was indeed his evil genius. 
In view of the circumstences disclosed he 
held that the burden lay on the plaintiffs to 
prove that Shekher ‘Prasad -had paid the 
full consideration. At pages 86 and 87, he 
found that Shekher Prased was not in a 
position to advance a large sum: Tike 
Rs. 88,000. His words were “He. had no 
means to lend one hundredth part of the 
fabulous sum of Rs. 88,000.” He according- 
ly dismissed that suit holding that the bond 
was entirely without consideration; 

As it was fair to both the partiés that we ' 
should look at the final judgment which 
was pronounced in that case we admitted 
in evidence the judgment of the High 
Court, dated the 9th of Dacember; 1926, to 
which no objection was raised. on behalf of’ 
the respondents, The High Qourt upheld 
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the decree of the Court below substan- 
. tially, but increased the amount . of the 
principal sum by Rs,’ 864. There was a 
findibg that in thé deeds were included a 
, fictitious item, as also sums which were not 
really due.: Towards the close of the 
„judgment the learned Judges remarked 


e 


that Sheopal Singh was a drunkard and: 
profligate, and it willbe ‘safe to hold that ` 


Shekher Prasad was in a position todo- 


minate his willand exercise ‘undue influ- ` 
ence over him, and thereby to obtain from: 


him terms of contract which would: be 
inequitable. _ ne 
_ In this connection we may also refer to 
another judgment in a suit inter partes 
brought by the present. plaintiffs against 
the defendants to recover the arnount due 
on a hypothecation bond dated the 10th of 
April, 1918. This judgment is dated the 
12th of November, 1927, and has become 
final. The Court found that more than 
half of the amount of Rs. 40,000 had not 
passed and decreed the claim for, the 


.balance- only. There are similar remarks 


in the judgment as regards the extrava- 
gant and 
‘Singh. 
< The other c 
strongly relied upon by the learned Ooun 


for the defendants are as follows.:— 


ircumstances which have been 
sel 
: Neither Basdeo Prasad nor.any of the 
other plaintifis has gone into the -witness- 
-box andsubmitted himself to cross-examina- 
tion. lt cannot be suggested that Basdeo 
Prasad was unacquainted with the circum- 
` gtances-under which thishypothecation bond 


./was executed, forin his deposition dated . 


“the ‘10th of April, 1923, taken down.in‘a 
previous case he admitted his presence at 
. the time, when” the hypothecation bond in 
suit was executed. His previous deposition 
is admissible: as an; admission. The cross- 
. @xamination on -page 72, discloses. that 
‘besides Sheopal Singh’s-document there ‘was 
-no document executed by anybody in 
favour of Shekher Prasad for an amount up 
to Rs. 1,000 or Rs. 500, The highest 
amount for which a registered {document 
existed was Rs, 200 only, of which also he 
‘was unable to give any details.‘ He alleged 
that he did not keep’ an account book but 
Only kept a memorandum ‘and stated that 
about Re. 200 used to be paid as income 
tax on his: business: He had to admit that 
the so called memorandum book contained 
only 12 or 13 written pages and was not in 
the form of a‘ regular account-book.; He 
. held nö . receipts: showing: the’ paymént'éf 
. Any: incomé tax adhe stated that he did mot 
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profligate habits of Sheopal- 
>> +i missory- note, At page “57 the endorsement 


ANY 


“keep any such ; record. It is inconceivable 
that a money-lender, Vaish by caste, who 
.professes to have advanced about Rs. ¢8,000 
‘to only one borrower in the'courée of three 
- years, would -not- keep any regular account 

-.books.. The “only inference that can. be 

. drawn’ is that such account books as, existed 

haye been withheld: -He. admittedly car- 
ries on a shop at which gold and ailver ` are 

‘sold and it is impossible: to:-believethat he has 
got no regular account books,: «|... 

: It isa. notigeable circumstance that-;so 
far as the amounts due on the four. hundis 
and the promissory note ‘which. went „to 
make. üp the total of. Rs; 3,424-10-3):are 
concerned, there is absolutely no legal eyi- 
denge on the record to prove, the. actual 
passing of consideration oral’ or documen~ 

‘tary. The respondeats rely solely on the 
presumption arising from-the acknowledg- 

‘ments. Even as regards the acknowledg- 

ments it is curious, . though- it may not-be 
ofany very groat importance, that- “even 

-before ` the” Sub-Registrar there was an 
omission on the part of Sheopal ‘Singh: to 
expressly acknowledge the ‘receipt’ of con- 

‘sideration: for these hundis and ' this - pro- 


only..shows an acknowledgment: of: the 
receipt of-Rs. 100 and Rs, :6,985-5:9 which 
: were paid before. the Sub Registrar: : There 
is no reference to any. other acknowledg- 
ment,  ‘This-might have been-due to a -mere 
slip, but the fact remains that: apart. froin 
the-fact that:Sheopal:Singh signed the deed 
he did not in express languagé.acknowlédge 
-the receipt: of consideration of Rs, 3;424-10-3 
even before the Sub-Registrar, : = “ri 
< We have already -pointed out that: it does 
-not.appear. that the. plaintifis': father was-in | 
a position to advance such a largé‘sum'ot 
money.- ‘It also appears that in the-ordi- 
nary: course- there would have been- no 
need -for. Sheopal Singh to:borrow:-such 
large sums in” quick succession‘:"On:the 
27th of February, 1912; he had executed. a 
hond: for-Rs.. 14,000 in favour: oft- Shekher 
Prasad, and according to the oral evidence 
about Rs. 7,000 had been paid in cash under 
it, and yet Rs. 1,009 are said to have been 
borrowed in March, Rs, 400 in April; Rs. 500 
-in May, Rs 550in June and Rs. 500 again 
‘in July 1912. In April 1919, Rs. 3490 ara 


cares 


said to have been borrowed from Panna:Lal ` E 


under a hundi. These were followed “by 
three more documents of- the value of 
_Rs. 60,000. i) eee ae te 

In view-of all these circumstances. we 
have no doubt in our minds that the initial 
presumption arising from the méreacknow 
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ledgments or ‘the execution of the hundis 
-and.the promissory note has” been suffici- 
ently rebutted by the circumstantial evi- 
“dence. That such a presumption can be 
rebutted in this way is quite clear from-the 

opinion expressed in the Madras High 
. Court in Sundarammal v. Subramania Chet. 

tiar (1) and V. Sami Sah v. Parthasarathy 

Chetty (2). 5. $ af 

The defendants having led prima facie 
circumstantial evidence to rebut the pre- 
sumption, the burden of evidence shifted 
æn to the plaintiffs to satisfy the Oourt that 
.the consideration did actually pass. As 
remarked above the learned’ Subordinate 
-Judge himself has held in this case the 
“mere proof of the execution of the hundis 
-and the promissory note-will not be suffi- 
-cient to decree the claim. : . 
As regards the four. hundis and the pro- 
-‘missory.note which. wént to make up the 

‘total of Rs, 3,424-10-3 there is absolutely: no 
Jegal evidence on the record to prove -the 
passing of consideration. The learned 
Subordinate Judge has accordingly dis- 

allowed the claim as regards the promissory 

note. But as regards. the hundis he is of 
opinion that there is corroborative evidence 
furnished by a slip whichis printed at 
page 53. This purports to have béen 
‘written by Sheopal Singh to Mr. Asharfi-Lal, 

a Pleader,.in August 1913 shortly before 

execution of the mortgage-deed. Sheopal 

Singh appears to have made enquiries from 

this Pleader. whether there was any harm 
ifthe hundis of Shekher Prasad were 

received and the amount due under them 
included in the amount of the mortgage- 
deed. One would think that the point was 
so simple that no legal opinion was requir- 
- edfor- the purpose. It is also a curious 
circumstance that this slip of 1913 address- 
ed ‘to the Pleader has been preserved by 
him. for 12 years- There was oral evidence 
led on behalf of.the defendants which was 
directed to show that this letter was a forgery 


and was antedated, and that it was procured- 


< after the registration of the mortgage-deed 
because Sheopal Singh had not acknowledg- 
ed the receipt of the consideration of these 
hundis-and the promissory note. It is not 
necessary- for us to go to this length, but 
we are certainly of -opinion that this letter 
is not of such great importance asto out- 
weight the other circumstantial evidence. 
The letter does not refer to the dates of the 
hundis, nor does it state the amounts under 
those hundis, Asa matter of fact taking it 

_ + (Y30°%Ind, Oas 971;29M. L. J. 236. -~ 

(2) 31 Ind. Oas, 739. ° `. cia 
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strictly: literally it refers toʻone` hundi and 
not hundis in the plural. In any case it 
-would not show that all that the-amount due 
under the four hundis and the promissory 
note were actually due on:that.date. “At 
“best they-would show the existence of ‘such 
hundis,’ According to Mr. Ashrafi Lal this - 
letter was written in connection with the 
transaction in dispute. If Shekher Prasad 
was ina position to dominate the will of 
Sheopal Singh, even if this-letter can have 
‘no greater weight than the other acknow- 
ledgments. : SF 
The learned Counsel for the -respondents 
has relied strongly on the evidence of -Mr, 
‘Ashrafi Lal, and has urged that the defend- 
ants have not rebutted his evidence. On 
the other hand, the learned Advocate for the 
-appellant has -very severely criticised his 
evidence, and has referred to the “fact that 
ina former suit- the. :High Gourt was not. 
-prepared to hold on his bare: statement that 
a certain purchase in the name of: the wife 
‘of Sheopal Singh was not- for her benefit | 
(pages-63-and 67). On behalf of the appellant 
& copy-of the judgment of: the Full Bench 
of this-Court, dated the 23rd-of- January, 
1928, which was affirmed in part by their 
Lordships of the Privy Council in the case 
reported in-Ashrafi Lal v. Judges: of the 
High Court of Judicature at Allahabad ‘(3), 


‘was tendered as additional evidence. in 


order-‘to show: that their Lordships have | 
found that the Pleader concerned had been 
guilty- of- professional misconduct. -. We 
have refused to accept this fresh evidence.in 
appeal, the sole object of which was to shake 
the credit of this witness. We have.read 
the-evidence of Ashrafi Lal very carefully, 
‘and apart from showing that the deceased 
admitted his liability to Shekher Prasad, 
that the mortgage-deed: in question was 
drafted by him, that the parties were stay- 
ing at-his place at the-time, that he identi- 
fied the mortgagor before the Sub- Registrar . 
-and the mortgagor- acknowledged the re- 
ceipt of consideration, and that in connec- 
tion with this transaction the letter of. the 
-31st of August, 1913, was written, his evi- 
dence does not go to provethe actual passing 
of.the consideration on these hundis and 
promissory note. It follows that the burden 
of evidence having shifted to the plaintiffs, 
and there being no legal evidence on: the 
record on their behalf to prove the actual 
payment of the consideration of these hun- 


(3) 122 Ind. Cas. 4; (1930) A. I. J. 134; A. LR. 
1930 P. O. 60; 31 Cr. L. J.337; Ind. Rul. (1930) P. C. 
84; 31 L. W. 298; 34 O. W.N, 432; 32 Bom. L. R. 556; 
70. W.N. 264 (P. O) > : f 


. the plaintiffs. have established: the passing. 
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dis and promissory. note, the claim as res 
gards them must fail. . 2 2 - -> 
As to the hundis. in favour :of Panna Lal 
thefe is the oral statement of Panna’ Lal 
himself at:page 13.. He has-sworn thathe 
advanced the amount on his:hundi of April, 
1912, and: Shekher- Prasad did. pay him 
Rs. 3,490 in respect of that debt. No doubt, 
there are many. Circumstances: against Pan- 
na Lal, We need not refer-the fact that in 
thé‘suit-in which’ the judgment, dated the 


12th: of November, 1927, was -delivered,' 


another- kundi in his favour executed. by 
Sheopal Singh was. not held.to be bogus; 


There is.the fact that Panna Lal is- himself . 


a man of small means, and has no zemindarit’ 
and at the time of his deposition was ac- 
tually indebted -to. the-extent of Rs. 500.. 


` He'has not' producéd any account books to. 


show that he had advanced the. money to 


Sheopal Singh, or that he had received the. 
amount from Shekher Prasad. He asserts ` 


that he does-not keep any bahi khata of the 


money-lending business, but he admits that: - 


he has bahi-khatas in his shop in which the 
loan and its payment are not entered. 
His evidence was certainly- very weak, but- 


“it was legal evidence. The learned Subor- 


dinate Judge who heard. him has believed - 
his evidence, and. has considered that the 
points referred to above can be- easily. ex-- 
plained away. After having. considered‘ 
them .he has come ‘to the conclusion that: 
this hundi was a genuine.-one and-not a: 
bogus one. and that the payment of it had. 
been fully established: by his evidence: 
(page 21), -After considerable hesitation we 
have come to the conclusion that :in. appeal: 
we should not differ from the view taken by: 
the learned Subordinate Judge of this oral 
evidence. - We would accordingly: hold that 


of this item of consideration.. - 
_ As regards the cross-objections, they re- 


late to the promissory note which stands on" 


the same footing as-the four hundis. The: 

cross-objection. must accordingly be dis-.: 

missed. an ee es 
‘We accordingly-allow this appeal in part. 


` and modifying the decree. of the Court be-. 
- low. dismiss the plaintiffs’ claim with regard. 


to Ra, 3,424-10-3 principal and correspond-. 
ing interest, but uphold the- decree as re- 
gards the other items; The parties. will: 
receive and pay costs of this appeal in pro- 
portion to success-and ‘failure in both Courts 
and the defendant-appellant will have her. 
costs: from the plaintiffs in the cross-objec- 
tions, ‘ i 4 ; ` : 
> A Lae? ge i 


46 


“Appeal allowed in part, 
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` ALLAHABAD HIGH COURT, |. 
* _Orvin Revision No, 283.oF 1928, ` 
ae : February 7, 1930. . 
Present:—Justice Sir. Shah Muhammad . 
- * Sulaiman, KT., and Mr, Justice, Banerji.. 
ABDUL-RAUF KHAN--PUROHASER— 

v s - ÅPPLIOANT `. ; 
2 - VETSUB ` 
Mussammat QAMRUNNĪSSA—JUDGMENT- 

- DEBTOR-AND MUNNA LAL—Deone. 
P HOLDER— OPPOSITE PARTIES. . 
“Civil Procedure Code (Act V of 1909), 0. XXI, 
rr. 69 (1) (2), 90—Application to set aside sale—Omis- 
ston to announce day and hour’ to which sale was ad- 
journed—Material irregularity—Addition to r. 90 
made by Allahabad High Court, scope of, - - - ih 
< Although when a sale is ‘adjourned for a period not 
longer than fourteen daya no fresh proclamation need 
be issued under O: XXI, r. -69 (2), Civil Précedire 
Code, the adjournment must be to a specified -day and: 
hour under r. 69 (3), and if there is no announcement of. 
the specified day and hour to which the sale is 
adjourned the Court may come to the conclusion that 
there has been a material irregularity. [p> 722, éol.1.] 
Babu Ram v. Inamullah (1) and Rup Kishore v. 
Collector of Etah (2), referred to. . a I oy 
The addition made by the Allahabad High Court 
to` O. XXI,.r. 90, Civil Procedure Code, does Dot 
debar a judgment-debtorfrom showing that substantial’ 
injury has been causedJon account of an-omission to. 
ote the dateto which a sale.was adjourned. 
- Civil revision from an order of the Dis-' . 
trict Judge, Bareilly, dated the llth of’ 
August, 1928; - OR ee a a Sia ty 
. Mr, M. A: Aziz, forthe Appellant. ~ 
Messrs. U. S. Bajpai and 6, S. Pathak; for 
the Opposite Párty.. a ee Kahi 
_ SUDGMENT.—This is an application 
in revision from an order setting . aside a. 
sale on appeal. The sale was fixed origin- 
ally for the 18th of January, 1928, and. the, 
usual proclamation for sale had been issued. 
The estimated price given in it was Rs. 2,350, 
The‘ usual notice had. been -issued to 


© 


; the judgment-debtor but she did not appear 


to question the accuracy of the proclamation 
sale. She got an order of the Court postpon- 
ingthe saleto the 26th of January,1928, The, 
sale took place on the.last mentioned date. 
and the property -was sold for Rs, 2,550, 
e. g. for a price slightly: above the estimated 
price. - The judgment-debtor applied under 
O. XXI, r. 90 -for setting. aside the 
sale on the ground of material- irregularity. 
and substantial injury by reason of it. “The 
first Court dismissed the application holding 
that-neither the one nor the other was prov- 
ed., The-..judgment-debtor preferred an 
appeal to. the District. Judge- who appointed 
two Commissioners to value the. property. 
Their report was thatthe ‘house in question 
was worth Rs, 4,000, . The‘learned Judge in’ 


923 
his-order remarked, that the postponement 
was not properly- announced and that the 

- house was reported to be worth Rs. 4,000. 
The: order is véry brief and might well 
have been -fuller.. But there is no doubt’ 
that what the learned Judge meant was 
that there was an irregularity, inasmuch as 

. the postponement of the. date -of sale had 

not been properly announced and property . 


_ worth Rs; 4,000 was sold for just over half . 


that amount. . 
In.revision the learned Advocate for the 
applicant. first contends that it-was not open 
to the judgment-debtor to allege that the 
property -was worth more than the estimat-- 
_. ed amount given in the proclamation sale. 
~ For this-contention he- relies on the langu-. 
age of the addition made. by this High 
Oourt to-the proviso to O., XXI, r. 90,-unider- 
which “no application is’ to be entertained 
upon any ground which could have been. 
taken by the applicant on or before the date | 
. on which the-sale proclamation was drawn 
up. .Obviously the application referred to 


is the application for setting. aside the sale | 


` on the ground of material irregularity or 
fraud in publishing or conducting it, . The, 
addition-is to the’ proviso “and not to the 
substantive rule itself. It, therefore, does not. 
debar the judgment-debtorfrom showing 
that substantial injury has been caused 
on account of some other irregular- 
ity. ‘All that it prevents him from doing 
is to” base his application -on the ground 
that the low estimate in the proclamation 
“sale was in itself a material irregularity. - 
Although the learned ‘Judge's order is 
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ALLAHABAD HIGH COURT. - ~ 
“First O1vit APPEAL No,.79 
February. 6, 1930. 


Sulaiman, Kr., and Mr. Justice Sen. . 
Bibi BISMILLAH BEGAM AND oraurs—... 
Mi DEFENDANTS—-ÅPPELLANTS 


; versus - 
- TAHSIN ALI KHAN—PLAINTIFE—. . 
as - ResponpEnt. - 


Transfer of Property Act (IV of 1882), ss. 2, 58— i 


uhammadan Law—Wakf—Wakt created with intent, . 


to defeat or delay creditors, validity of..- `- é 


A wakf created by a Muhammadan is voidable under -: | 


-5.53 of the Transfer of Property Act,.if it is made, 
delay the creditors of the ._ 


with intent to defeat or 
settlor. + [p. 725, col. 2] - 
Ahamad Husain v. Kallu Mian Sajhi (1),-followed. 
First appeal from a decree of the ‘Second. : 
Additional Subordinate ‘Judge, Aligarh, , 
dated the 13th of November, 1925. 


- Messrs. Iqbal Ahmad and Panna Lal, - 


for the Appellants. | 


Sir T. B. Sapruand Mr. M, A, Aziz, for - 
the Respondent. "aos 


JUDGMENT.—This is a defendants’ -` - 
- appeal arising out of a suit for declaration . 


thatthe property in suit-is endowed proper- . 
ty and is not liable to be.attached and sold in 
execution of decrees held by the defendants... 
The plaintiff relies on a wagfnama executed: 


- by> himself on the -l6th-of July, 1924. 


The-wagf.is in favour of--his descendants 
and he has constituted himself the múta- . 
walli of. thei-property-for his -lifetime.. 
The defendants challenged the validity of 
this dedication and pleaded that the deed 


A E : : La i t ith - 
not clear, he obviously was of the opinion Kea Dero. dreon od andani wik he. 


that it was not properly announced that the 
` gale would take place on the 26th of January, 
“1928. , Although when asale is adjourned: 
fora period not longer than fourteen days 
xio fresh proclamation need -be issued under 
O. XXI, r. 6y (2), the adjournment must be 
toa specified day and hour under.r. 69: (1). 
If there is no announcement of the specified 
day and-hour to which the sale is adjourned 
the Court may’ come to thé conclusion that’ 
there has. been a material irregularity’ 
{Babu Ram v, Inamullah (1) and Rup Kisho- 
rev. Collector of Etah (2)] 0°. 0. 0, 
- Even if the learned Judge has committed. 
an error of law in arriving at his conclu- 
sion, . we cannot interfere with his order in 
revision,. The application is accordingly 
dismissed with costs. -` ie ae 
“A. ~ Application dismissed, ° 
(1),99 Ind.. Oas. 920;:25 A, L. J: 302; A.T, R.1927 All, 
241; ABA. 402. 2 0 ag at : fey 
(2)! 120 Ind, Oas.. 545; A. IÈ RB. .1929 


> 545; All; 948;-(1929 
A. Ia J,1228; Ind, Rul, (1930) AIL 65, 7” ee 


. intention of defeating “and delaying -his , 


creditors and was not-binding on the de- 
fendants. Objections had -been raised by 
the plaintiff Tahsin Ali Khan in the execu- 
tion department which were decided 
against him; hence this suit. , i 

‘The learned Subordinate Judge .in a 


‘very short judgment has found the validity- 


of the wagfnama in fayour of the plaintiff.’ 
He has based his-conclusion entirely on-the: 


.oral evidence and has altogether ignored - 


the documentary evidence that is on the 
recòrd. . We were not satisfied. with his . 
finding that at the time when Tahsin Ali- 
Khan executed the -wagfnama-his. aseets- 
were more than sufficient to discharge, all., 
the. liabilities. We accordingly remitted. 


two issues the findings on which have now.. - 


been returned. There is considerable. his-. . 
tory previous:to the present litigation which -. 


or 1926.. | =. 


Present;—Justice Sir Shah Muhammad | 
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the learned Subordinate Judge has -alto--. ` 


gether omitted to consider but which ini, 


, order fo have. a -good perspective it-is ° 
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necessary. to bear in mind, The, pedigree- 
of the family is as-follows:— 


_ IMDAD ALI. . 
Masroor Ali - Mumtaz-un-nissa= 
Abdul Latif Khan, . 


ak 
Talisin Ali Mashkoor Tamkin Ali= . LE 4 : 





‘plaintiff. _ i= Musammat 3 daughters, - 
: wife - Bismillah - : 
, Musammat + Begum 
Tamiz-un-nissa wife 
defendant defendant - 
No, 3. ; Ne. 1 
Musammat . 
Sami-un- - 
nissa, 
defendant 
No. 2. 


The plaintiff's father Masroor Ali Khan 
died on the 8th of January, 1904, leaving. 
three sons and three daughters. Tahsin 
Ali Khan appears to have been the eldest 


‘son. On the 14th of March, 1904, an agree-.- 


ment was executed by the three brothers. 
jointly under which the managément of 
the entire estate which was considerable was 
left with Tahsin Ali, and his two brothers. 


were allowed Rs... 3,650 between them and’. 


were admittedly deprived of their power to ` 
transfer the property. This was followed by: 
a lease for 60 years granted by the two bro-- 
thers to Tahsin- Ali, on 15th of January, . 
1909,- The position of Tahsin Ali, however, 
.did not become absolutely. secure,, In 1914 
“his two brothers filed a suit for the can-- 
cellation of the lease and their suit was. 
decreed on the 28th of January, 1914. - The- 
judgment is printed on page 17. . The find- 
ing was that the two brothers were subject to 
attacks of epilepsy long before the exeeu-° 
tion of. the disputed thekanama; which 
. fact was admitted by Tahsin Ali himself, 
and that their mental capacity had been 
considerably affected by illness. Although. 
their share of the profits amounted to: 
Rs. 20,000 a year they were only given- 
Rs. 3,650. Not only. was the lease to last 
for 60 years butit gave an unlimited power `. 
to Tahsin Ali to deduct a further sum for 

costs as he liked and.to prevent an aliena- ` 
tion by his brother. The Oourt found that 

the brothers were entirely -under the 

control of the defendant who had dominata. 


ed their will and procured ‘an ‘unconscion-- . 


able bargain. The lease -was accordingly, 
get aside. ce 


«The “brothers, however,, did. not have: : 
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an easy course for realising their ‘arrears of 


` Tahsin Ali. 
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the profits. . Tahsin . Ali Khan being the 


_ lambardar they had to institute suits for pro- - 


fits in the Revenue Oourts time after time. 


-~ Some of the decrees for profits areprinted on 


pages- 31, 33, 35: and 37. These decrees 


. were for large sums of money and remain- 


ed outstanding. -` 
On. the .22nd of: October, -1915, Tahsin 


“Ali executed a sale-deed of a considerable | 
- part of his property in. favour of his own 


sons. : Obiection was taken in the execution 
department on the strength of this sale-- 
deed and was disallowed. The -sons then: 


< brought a suit for a declaration that the 


property had been validly sold to them and - 


was -no -longer liable .to bè attached 
and sold in execution of the decrees for 
the profits. . The suit was dismissed and 
the judgment is printed on page 53, ` The. 
Court found. that, the sale-deed was an 
entirely fictitious transaction and was with- 


out consideration and had been executed . - 


with a’ view to defraud the creditors of. 
Tahein Ali Khan, namely his brothers. 
On page 54 is along: list of the decrees for 
profits which the unfortunate brothers had 


obfained against Tahsin Ali.and which-had . 


remained unpaid. 


~ 1n 1920 Tamkin Ali died leaving ‘a widow’ 


Musammat Bismillah Begum . defendant ~~ 
No. l’and.a- daughter Musammat Sami-". 
un-nisa defendant No. 2. Part of the prop- . 
erty .of, Tamkin Ali was . inherited by - 


In 1922 the -other brother, 


_Mashkoor Ali also died leaving a widow. 


Miusammat Tamiz-un-nisa defendant No. 3.. 


also. 


` Tahsin Ali inherited a part of his estate . 


“The position -so far as: the realisation of' ` 


. profits went did not-improve in any way. 
-There are numerous decrees for profits 


printed which show that year after year - 


the trouble‘of non-receipt of profits continued ` 


as usual. Some of such decrees are print- 
ed on pages 59, 61, 157, 159, 161, 233, 235 . 
and 238. i an f 


There are. also..two mortgage-decreea’ 
which are worth mentioning separately, 
On page81 is the decree for Re, 1,04,256:4:0 
dated the 30th of June, 1920, in favour of. 


Kunwar. Man Singh, and on: page 89 isa - 


decree dated the 8th of November, 1921.. 


_for Rs, 35,130-6-0.in. favour of .Pearey’ Lal, 
Under. these decrees Tahsin Ali Khan was.. 


liable to pay ʻa substantial portion of the: 
decretal amounts. . i ; 5 


On the death of-his brothers an attempt `. 


was ;made by Tahsin :Ali Khan- to get. 


‘himself appointed guardian of-his minor -' 
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to'them heayily. 
‘appointed guardian of his nieces but their 
mother was so appointed in August, 1923 
(vide. page 117). Tahsin Ali also failed in 
the Succession ` Certificate case against 
defendants Nos.:1 and 
January, 1924, (page 119). 
: ‘Another.act of Tahsin Ali, which we may 
mention in this connection, was an attempt 
on his part to marry his niece Musammat 
Sami-un-nisa to one of his sons or anybody 
else. A suit for aninjunction restraining 
him from doing so ,was decreed. This suit 
had been pending for some time and was 
-decreed on the let of September, 1924, 


shortly after the execution of the wagfnama `- 


(page 152)... . : 
- We now come closer to thecreation of 
the waqf. On pages 98 and 104 we have 


two -applications - for execution :of her. 
. decrees by Musammat Bismillah Begum: 
against Tahsin Ali Khan printed.as samples. 


for showing that- the numerous decrees 
outstanding were being kept alive. . On 
the 20th of June, 1924, Musammat Mumtaz- 
`. un-nisa who had considerable property of 

her-own and, was the aunt of Tahsin Ali 
died, so that another inheritance devolved 
upon him, f é 
.. On the 5th of July, 1924, Musammat 
- Bismillah Begum’ got an application 

filed in Suit . No. 68 of 1928 to. the 
éffect- that Tahsin’ Ali. judgment-debtor 


had inherited some property on the death 


of his father’s sister. Musammat Mumtaz-un- 
nisa and was contemplating a transfer of 
the property in order to evade payment of 
her ‘decretal amounts. She accordingly 
prayed that the property may be attached 


and sold and in the meantime an injunction. 


may .be issued- to the judgment-debtor. 


immediately (page 121). This application. 


was supported -by an affidavit (page 123) 
stating that he was contemplating a transfer 
of,the property very: soon. An exactly. 
similar application was filed onthe same 
date in. Suit No. 24 (page 125) supported by 


a similar affidavit (page 127). A third. 


-application.and an accompanying affidavit 
are to be fouind-on pages 129and 131. 
- These applications were filed:on the same 

“date in the Revenue Oourt where the execu- 
tions of the decrees for profits were pending. 
The order-sheet dated the 7th of July, 1924, 
printed on: page 133 shows that Tahsin Ali 
Khan's Pleader eame'to know .of these. 
applications on.that date’ and put in an. 
appearance, or perhaps was called by the 
Court -but be stated that be-had had: no 


BISMILLAH BRGAM V ÄAHSIN ATI taay, 
nieces although he himself. was indbeted - 
7 Tahsin ` Ali. was not. 


3 on the 11th of' 
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-previous intimation and ‘was not prepared- 
‘to rebut-these applications, The- Court: 
‘ordered that the case should be put up.on 


the 17th of July and the parties be inform- 
ed to appear again with their documentary . 
evidence, We think there is no ground for 
supposing that Tahsin Ali Khan's Pleader . 
did not take any stepsto inform his client 
specially-as-the date-fixed was the 17th of 


July, 1924, and -documentary evidence had? 


te be produced on that date, and accordingly 
it would have taken time to procure such 
evidence, : NG J > 

On the 15th of July, 1924, Bismillah Begum 
made another attempt to ask the Court to 
issue an injunction to the defendant restra- 
ining him from transferring his property 
in any way, stating that he was heavily 
encumbered and was intending to transfer 
his property. The application is printed on 
page 135 and ‘the affidavit ‘in support of it 
is on page 137. This was done in a pending 
suit. -It is a great pity that the Court on 
neither of these occasions thought it fit. to 
issue an injunction which seems to have 


"been fully called for. Had suchan injunc- 


tion been issued the protracted litigation 
which followed would have been avoided. 
_On the -16th of July, 1924, i. e., one day 
before the date fixed for the appearence of’ 
Tahsin Ail Khan in the execution Court to- 
show cause. why- tha injunction should not- 
be issued, he proceeded to purchase a stamp-- 
paper of the value of Rs. 500, gota. deed of 
waqf engrossed upon it, duly executed it 
and got it attested by a number-of witnesses 
and managed to present it-for registration 
between ¢ and 5p. m, on that very day. 
' Armed with this deed of his own creation. 
he boldly appeared in Court on thel7th of 
July, 1924, and filed objections (page 145) 
under s. 47 of the Code of Civil Procedure 
stating that the property had been given 
away in wagf to his children and although 
mutation of names had not been effected: . 
(indeed there had been no time to get it- 
done), ‘the property had become dedicated: 
property -and ‘could not beseized by: the 
decree-holder. As can be expected the 
objections of Tahsin Ali Khan were dis- 
allowed by the Court on the 21st of Novem- 
ber, 1924, the Court holding that the wagqf 
was invalid asthe judgment-debtor had. 
executed it in order to defraud his creditors. 
(page 171). Another objection also was. dis- 
missed (page 205). It appears from page: 
207 that similar objections raised by the. 
sons, of Tahsin Ali Khan, the alleged 


- beneficiaries under the wagf were also dis-, 
. @llowed-on the same ground, The song 
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‘have not thought fit to institute any Buit for 
a. declaration in order to establish their 
rights. It may also be mentioned that the 
actual order for, mutation of names on.the 
basis of the deed of wagf was in some, cases 
not made tillthe 28th of July, 1925 (vide 
page 211), 

This is a summary of the documentary 
evidence which had. been entirely ignored 
by the former Subordinate Judge, and has 
been considered by the second learned Sub- 
ordinate Judge. _ 

The plaintiff comes to Court to seek a 
declaration after an order has been passed’ 
against him by the execution Oourt, Both 
on thé ground that there is :a prévious 
‘order against him as well as-.on the ground 
that he is a plaintiff coming to Court for 
‘6 declaration, the burden lies on him to 
satisfy the Court that he.is.the trustee of tlie 
property in suit, . | a 
. It-has been.contended on behalf of the 
‘plaintiff that s. 53 of the Transfer of Prop- 
‘erty. Act which is in Ohap, II cannot 
apply to the case of Muhammadan wagfs, 
‘because s. 2 expressly leaves intact rules of 
- Muhammadan Law. A passage from. Mr. 
Amir Ali's book :on Muhammadan. Law 
Volume I, page 207 (Fourth Edition) is cited 
in order to. show that according ‘to the 
Fatawai Kazi Khan and some other authori- 
ties the creditors cannot.ask the wag made 
by a debtor to be cancelled because ‘they 
have no claim on the property of the 
debtor whilst in health. But Mr. Amir Ali 
himself on page 206 has remarked that on 
` this point the authorities to some extent 

- difer.. The Durr-ul-Mukhtar states that 
the wag of an insolvent mortgagor is viod. 
There is another authority quoted on the 
.Bame page to-thé effect that if d person was 
heavily involvéd.in debt £o as tobe absolute: 
ly insolventand with the-object of defraud- 
ing consecrates his property, the Qazi has 
the power of.not recognising the wagf and 
of compelling him to sell the property to 
pay his debts. The Radd-ul-Muhtar,. a 
comprehensive work of great authority, 
laysdown that if the wagif has no means 
to discharge his debt, then the Qazi would 
declare the wagf cancelled and the property 
be sold for the payment of thedebt. Mr, 
Amir Ali has. noted on page 216 that 
Tanwir-ul-A bsar has reconciled theselauthor- 
ities by saying that the wagf of a person 
whose debts surround his assets should 
be maintained either by giving him. time 
to pay off his debts or appointing a manager 
to. realise the rents and profits and to pay 
the debts therewith. If it be wholly impos: 
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there 
Law which allows an indebted person to .: 
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sible to discharge the debts-by that procesii 
the Judge has the option of directing the 
sale: of the property ‘consecrated, Mr. 
Amir Ali, therefore, concludes (page 211) “it 
follows from this that the wagf of a person 
involved in debt is not-ipso. facto void, it 


. is only voidable if he. acts fraudulently to 


defeat his creditors", > eros 
- It seems to us. in the first.place that 
is no rule of Muhammadan 


makea wagf of his property with intent 
to defraud his creditors. In the second 
place, under the Muhammadan Law the 
‘Qazi had -the power. to make the debtor 
pay all his debts before he maintained the 
waqf. In the third place, the rule under 
which a manager can -be appointed by the 
Judge to realise the rents and profits and 
to pay the debts is a mere rule of procedure 
and not of the substantive law, and, there- 
fore, is not as such enforceable. Thus, the 
provisions of s. 53 in no way offend against - 
any rule of Muhammadan Law and are not 
inoperative by virtue of s. 2.” This was the 
view expressed by one ofus in First Appeal 
No. 108 of 1926, decided on the 29th of 
January, 1929, Ahamad Husain v. Kallu 
Mian Sajhi (1). With that view we fully 
agree, ` ‘ ; 
The findings on both the issues returned 
by the. :léarned Additional’ Subordinate 
Judge are against the plaintiff-respondent. 
They are challenged before us on his 
behalf. `. A E | tg 8 
It is now common ground that the debts 
of Tahsin Ali Khan amount to ‘two lakhs 
of rupees at least, if not more” and the 
parties also agreed that the value of tha 
zemindari property should be calculated: 
at the rate of 6 annas per cent. per mensem 
on the net profits. The learned Additional 
Subordinate Judge has come‘to the con- 


- clusion that the total value of the- assets 


‘available to .the creditors would be 
Rs, 1,57,000. Oa behalf of the respondent 
itis suggested that there are several dis- - 
crepancies in the figures which make up 
this total. It is suggested. that the value 
of the sir land which is shown to be worth 
Rs. 2,170 really amounts to Rs. 21,070 and 
that the Court.below has wrongly excluded 
the consideration of. Rs. 21,232-24 as the 
-amount of arrears due from various tenants. 
It is also stated that in calculating the 
total the learned Additional Subordinate 
Judge- has arrived at the‘ figure - of ` 


“Rs. 1,04,815-15:10. wrongly, the- correct 


(1) 117 Ind: Cas. 97; (1929) A. L. J, 460; Ind, Ruli 
(1929) All. 673; A, I. Ri-1929 All,277, -~ > ES 
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mount belie: Re 1, 19,979, ` These are the 
„only mistakes which are pointed out on 
behalf of.the plaintiff-respondent; 
“We fully agree with the Court below 
“that the alleged arrears of rent from the 
` various tenants in the estate cannot be taken. 
into account. In the first place, the plaintiff 
. is the lambardar of these villages and has 
mot chosen to produce his own account- 
“ books and siyahas which would have shown 
. the actual collections he realised. The 
- entries in the Patwari's siyahas cannot be 
“-realiable inasmuch as those éntries are filled 
. in.at the dictation of the plaintiff's karindas 
and very often are neither exhaustive nor 
. complete and correct. “In the next) place, 
the creditors will have considerable. difficul- 
_ty in realizing these rents from tenants 
- by attaching them and there can’ never 
be any possibility of the whole amount be- 
ing actually realized. Such arrears do not 


stand on the same footing as immoveable © 


property which can be easily attached and 
sold. 


We may for the sake of argument assure | 


‘in favour of the plaintiff-respondent that 
the learned Additional Subordinate’ Judge 
has committed the ‘other two mistakes in 


on the plaintifi’s own 
amouni of his 
lakhs of -rupees by several thousands 


provided, of course, we exclude the alleged ` 
It is well-known that, if the | 


. arrears of rent.. 
property were sold at auction, it would have 
fetched - far less a value. Under these cir- 


cumstances it is impossible to hold that ` 
-- might: be liable for future. calls; 
- ~ (3) that the name of the Collector could--be sub- 


` the learned Additional Subordinate Judge 
- is not right in finding that the liabilities 
ofthe respondent exceeded his assets 
"at the time when he made the wagf. The 


T n : 
previous ‘history and the circumstances - are only liable to pay up the balance of their sharé 


-under which the wagfnama was executed 
have already.been set forth by us in the open- 
- ing portion of the judgment. . 
not the least doubt that the main purpose of 
- the execution of this deed was to defeat 
and to delay creditors and that, if this docu- 
ment were to be upheld, the plaintifi's 
“creditors would, without doubt, be not only 
delayed but also defeated, The document 


_ is, therefore, voidable under s. 53 of the” 


Transfer of Property Act as against defend- 
ants Nos. I to3. 
- Holding 


` appeal and setting aside the decrees of 
_the Oovris below. dismiss the’ Buit with 
costs in both the Courts. 

sa decree ` will: be. prepared ` 80: long -ag 
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There can be | 


that the deed of wagf is ir 
binding on the creditors, we`. allow this ` 
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‘the deficiency in the amount of the costs 


| of translation and printing money has not 


been made ae by the rappellant. 
ko -~ Appeal allowed, 


ee 


ALLAHABAD HIGH COURT. 
-MISOELLANROUS Case No. 567-oF.1926. 
March 21, 1930. | 
TT Present:—Mr. Justice Young. 
` In the matter of Tas SONARDIH COAL: 
Co., LIMITED, - ++- 
U. P. Court of Wards Act (IV “of 1912), 88. 
“12, 18—Companies Act (VII of 1918), ss. 184, 18?— 
“Assumption of estate of -contributory by Court - of 
` Wards—Application for substitution of Collector's 
name in list of contributories—Notice of claim under 
` first call—Subsequént call more than six months after 
notice of assumption—Collector's' liability—Liability 
under calls, nature of —Sufficiency of notice. 
The estate of a contributory was assumed by the 
Court of Wards.. Notice was given to the Collector 
by :the liquidators of the existence of the claim for the 
balance of the call under s. 17 (1) of the U. P. Court of 
Wards Act and the Collector paid the amount.. The 
‘liquidators, finding that the amount of the first call 
-was insufficient applied to the Court thatthe Collec- 


< tor may be placed in the list- of contributories in place 
making his calculations, but even then, `: 


showing the. total ` 
assets falls short of two | act 


of the ward. The Collector objected on the ground that 
the claim had not been notified to him within. six 
months as required by s. 17. of the Court . of. Wards 


Held, (1) that. the claim under the proposed second 
call wasa newclaim and not one which was in. 
existence on the date- of the publication of the notice 
of assumption of management; [p. 727, col. 2.] 

(2) that assuming that it» was so, the previous 
notice was sufficient to fix the Collector with notice 
that his ward was a contributory and, therefore, , 
[ibid] 
stituted in the list- of 


contributories. . [p. 728, col, 


“When a Company goes into’ liquidation and “an 
official liquidatoris appointed, the Contributories - 


money, then uncalled as and when the Court is satisfi- 
ed that the financial condition of the Company is 
such thata call is necessary to discharge the liabilities 
of the begs [p. 727, col. 2.] 

Mr. 


P. L. Banerji, for the Appellant. 
` Mr. U. S. Bajpai, for the Respondent. ` 


J UDGMENT.—This i is anapplication of 
the official liquidators of the Sonardih Coal 
Oo. Ltd, in liquidation, to place the 
Collector of Mirzapur upon the list'of con- 
tributories'in lieu of Mahant Permanand 
Gir, who was placed upon the -list of éon- 
tributories on. the 20th of January, 1928. 
-On the 22nd of June, 1928, a call of. Ra, 1-4-0 
was ordered by this Court. On the 6th of 


“August, 1928, the contributory mot. having 


paid the amount of the call, a decree was 
‘passed by this Court forthe amount, namely; 


124 1. O; 1930 
Rs, 1,250. Execution proceedings were ` 
taken in the Munsif’s Court of Mirzapur, 
and on the 7thof June, 1929, Rs. 735 was 
collected by way of execution. This left a 
balance of Rs, 553-8-0, including costs of 
execution, due from the contributory to the 
official liquidators. On the 24th of J une, 
1929, the estate of the contributory was ' 
taken over by the Court cf Wards and on the ` 


20th of June, a notice was published in the . 


Gazette under s.15 of the Oourt of Wards 
Act, Inthe month of August, 1929, notice 
was given to the Collector of the existence 
of the claim for the balance of the call, 


under s. 17 (1) of the Court of Wards Act, -- 
Oollector ` 


and in the month of March,1930, the 
has-paid the balance of this call to the 
‘official liquidators. 

The official liquidators, however, finding 
that the amount of the first call has not been 
' sufficient to satisfy the debts of the company 

contemplate applying to this Court to order 
another call upon the contributories.- It is 
clear that as Mahant Permanand Gir is now 
under the Oourt of Wards, the Oollector in 
the ordinary course of events would’ repre- 
sent Permanand Gir and, subject to the 
argument of the Government Advocate who 
appears for him, to which I shall allude 
hereafter, he ought to be in the list of con- 
- tributoriesin place of Mahant Permanand 
Gir. ` The official liquidators have in this 
application applied thas the list of con- 
tributories should be varied under g, 184 of 
the Companies Act and thatthe name ofthe 
Collector of Mirzapur should be placed upon 
the list of contributories in lieu of Mahant 
Permanand Gir. : , 

Tne Government Advocate, who appears 
for the Oollector, objects to an order being 
made and relies upon s. 17 of the Court of 
Wards Act. That ‘section is as follows:— 


' “On the publication ofa notification under . 


sB. 15 the Collector specified in the order of 


assumption, or any other Collector whom ‘ 


the Oourt of Wards may. appoint in 
this behalf, shall. publish in the 
' Gazette a notice and in the . vernacular 
calling upon all persons having claims, in- 
cluding decrees, for money, whether secured 
by mortgage or not, against the ward or 
. his property to notify the same in writing 
` to such Uollector within six months from the 
date of publication of the notice’. He 
also relies on s. 18 ofthe same- Act, which 
provides:—“Subject to the’ provisions of 
8. 20 every claim of the nature specified in 
Be Ila maan which is not notified under, 
_ 8.17, shall be deemed for all purposes...... 
~ ‘to haye been duly discharged: Provided 
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he might be liable for further - calls. 


rt 


that if the claimant-can show sufficient 
cause for failure to comply with the pro- 


- visions of s. 17, the Collector, shall receive 


his claim and the claim so received shall 
be deemed to have: been’ notified under 
17”. Peak 3 
ji Ths learned Government Advocate argues 
that this application -is in the nature of a 
claim, that the claim has not been notified 
under s.17 within six months of the publica; 
tion of. the notice. and that, therefore, 
the application is barred under 8.18 of the 
Court of Wards Act. | - , 
I am satisfied that the argument is 
based upon a misapprehension of the effect 
ofs.17. Thatsection only applies to. any 
claim existing atthe date of the publication 
of the notice. Even at the present moment 
there is no claim; in my opinion, existing 
against Mahant Permanand Gir by the 
official liquidators, When a company goes 
into liquidation and an official liquidator is 
appointed, the contributories are only liable 
to pay up the balance of their share money, 
then- uncalled as and when-the Court is 
satisfied that the financial condition .of the 
company is such that a call is necessary to 
discharge the liabilities of the company. 
The share-holder is not liable to pay one 
farthing of the uncalled share money, until 
the Court has madesuch an order. There 
could not then-be, in my view, any claim 
whatever by the official liquidators against 
Mahant. Permanand Gir untilsuch a - call 
has been sanctioned by the Uouri. On the 
date of the notice in the Gazette ia this case 
the only claim then in existencewas notifi- 
ed by the official liquidators under s, 17 to 
the Collector and that claim has been 
satisfied. If and when the official liquidat- 
ora apply to this Oourt for-an order for a 
call, they have to satisfy this Court that 
such a call is necessary. lf they do satisfy 
the Court that such a call is necessary, the 
Court will make an order sanctioning a 
call, On that date andon that date alone 
whenever it may occur, the offisial . liquida- 
tors will have aclaim against Mahant Per- 
manand Gir or any representative of his 
within the meaning of s. 17 of the Court of 
Wards Act. That being so, the objection 
of the Government Advocateon behalf of 
the Oollector is without force, Further, the 
notice to the Collector in „the month of 
August, 1929, was, in my opinion, sufficient 
to fix the Collector with notice that Mahant 
Permanand Gir was a contributory in ae 
company in liquidation, and that, ete Ore, 
if, therefore, the argumentof the learned 


ong 


` 


` varied accordingly. This order will carry . 


Government Advocate is sound, I am of 
opinion that this notice would be sufficient 
notice of a‘‘claim” within the. meaning of 
s. 17 of the Court of Wards Act. The 
official liquidators could in any event claim 
the benefit of the proviso to 8,18. 7 
“There is nothing in the Court of Wards 
Act which conflicts with. the- Indian” Com- 
panies Act inthe matter of allowing this 
application for the varying of the list of 
contributories by placing upon it the mame 
of the Collector of'Mirzapur in lieu of the 
name-of Mahant_Permanand Gir. I order, 
therefore, that the list. of contributories be 


costs of Rs. 150, that beingthe amount of: 
fee which I have allowed the official 
liquidators tolpay to Mr. Piarey Lal Banerji, 
who appeared on their behalf. 

e se 28 Order accordingly. 


Ltn eee 


ALLAHABAD HIGH COURT. 

Second Oiviz 'APPRAL'No, 1030 or 1928, ° 
i March 12, 1930, . 

. - ` Present:—Mr. ‘Justice Sen. 


` Sheikh GAUSI AND OTARRS—DEFEY DANTA 


— APPELLANTS 


WENE . versus . MB 
: MOHAMMAD SHARIF AND OTHERA . 
—DEFENDANTS— RESPONDENTS, . 


| Muhammadan Law—Gift—Gift of undivided share . 


in constructive possession of donor, validity of—Doc- 
trine of Musha—Delivery of pessession, g 

-Where a Muhammadan who: had a share ing 
fixed-rate holding jointly with the defendants and who 
was in constructive possession of the holding through 
the defendants made.a gift ofhis share and did all 
that’ lay in his power to wipe himself off andto put 
his-donee into the same kind of possession as he 
himself had: >- - - i 

Held, that the gift was not void either under the 


doctrine of musha or for want of delivery of posses- - 
2 t 


sion. 
Muhammad Mumtaz Ahmad v. Zubaida Jan (1) and 
Ahmadi Begum v, Abdul Aziz (2), relied on.- 4 


.Second appeal} from a decree ‘of the 


Second Additional Subordinate Judge of * 


Jaunpur, dated the 2156 of February, 1928, 
. Mr. Mushtaq. Ahmad, for the Appellant. 
Mr. M. A. Aziz, for the Respondent, ; 
JUDGMENT.—The finding of the 
lower Appellate ‘Court is that Mulu, the 
donor, was in constructive possession of the 
fixed-rate holding at the date of the gift and 
that. he had done everything which he. 
could be reasonably expected to do to put 
the minor donee to get possession of the 


gifted property. -Objection has been taken. - 


to this finding but the.obj ection has no force 


SULTAN SINGH 9, B. MAYA RAM, . > 


. guardianship—Matter not 


1941, 0, 1980 


and cannot be. seriously: entertained, As. 
was observed. by.- thè- Privy Oouncil in 


-Muhammad Mumtaz Ahmad v.- Zubaida Jan 


(1) the doctrine of musha ought to’ be con- ` 


fined within the strictest limits: being:a . 


doctrine wholly unadapted to a progressive’ 
state of Society. Mulu had a share in- the - 
fixed-rate holding jointly with the: defend- + 
ants. He was in constructive’ possession of 

the holding through the defendants. He- 
did-all that lay in his power to do to wipe 

himself off and - to put his donee into the” 


- same kind of possession as he himself ‘had 


over the property. The gift-was, therefore, . 
complete under the Muhammadan Law. 


‘This caseis not dissimilar to Ahmadi Begam 


v. Abdul Aziz (2) in which the giftof an- 
undivided share of joint property-in favour 
of the daughter was upheld. by this: Court. 
This appeal is without force and is dis- 
missed with costs including in this Court ` 


fees on the higher scale. 


A. Appeal dismissed. . 
a) 11 A. 466; 161. A. 205; 5Sar. P. ` O.J. 433 


(2) 100 Ind. Cas, 644; 25.A. I. J. 407; 49 A, 503; A. Í. 


"R1927 All: 345, 


- ALLAHABAD HIGH COURT. 
ORIMNAL MISOELLANEOUS Cass No:379 -` 
n oF 1929. ie 
_ December 11, 1929. 
Present:—Mr. Justice Dalal. 
SULTAN SINGH—Appiicant 
versus 


- Babu MAYA RAM-—OPPosiTE Parry. 


Criminal Procedure Code (ActV of 1898), .s. “491 
(1) (b)—Writ of habeas corpus—Mere dispute.as to 
urgent—A pplication for 
writ, competency of. 4 : | 
. The power conferred onthe High Court by s. 491" 
(1) (b), Criminal Procedure Code, to issue a direction 
in the nature ofa habeas corpus has to be exercised 
with caution and in a matter of urgency and. not 
in a case where there isa dispute merely as to who 
should be the guardian of a particular | minor. ; 


Application under s. 491 (b) of the Code 
of Oriminal Procedure and s, 151 of the 
Code of Oivil Procedure. `. - 

Messrs. Kumada Prasad, H. P, Sen, E: D, 


Malavaya and Hari Ram Chandra, for the - - 


Applicant. 
Mr. B. Malik, for the Opposite Party. 
“JUDGMENT.—The applicant Sultan . 
Singh is fatherof two- minor sons and the 
opposite party Maya Ram is father of the 
applicant, The minor boys are at present 
under the charge of Maya Ram, Theyhave -° 


| 
4 
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affidavit, under the charge of Maya Ram: 


since 1925. This application is made for ` 


a direction of the nature of-a’ habeas 


corpus under s. 491(1),(b)-of the Code of; 


Oriminal. Prosedure. That section gives, 


fit to direct: that a person illegally or im-. 
properly. detained in public or private, 
custody: within the limits of its appellate 
criminal jurisdiction may be set at liberty. 
In the very nature of things the power 
would be exercised in matters of urgency; 


. where, for instance, the fatheris suddenly. 


deprived of the custody of his sons and 
there is danger to the life. of the sons in 
the transferred custody. Itis stated in 
Wharton’s Law Lexicon that this, the ‘most 
celebrated prerogative writ in the English 
Law, is a remedy fora person deprived of 
his liberty. The power, therefore, has to 
be. exercised by this Oourt with caution 
and not in a case where there is a dis- 
pute merely as-te who- should be guardian 


of particular minors. In the present case 
the applicant has permitted his sons to be - 
in the custody of their grandfather for, 


four years and this application is merely 
a cheap way in which ‘he desires to estab- 
lish his guardianship over the boys, It fur- 
ther appears that even prior to 1925 the boys 
were living with Maya Ram. Such a state- 
ment has been made in an affidavit of 
Maya Ram and not been denied by a counters 
affidavit filed by Sultan Singh. The 
case, therefore, clearly is not one of 
urgency. There may be some difference 


` of opinion between High Oourts as to whe- 


ther a suit should lie in case of Sultan 


_Singh never before having been in charge 


of his ‘boys, or whether s. 25 of the 


. Guardians'and Wards Act would be appli- 


. affidavits for interference. 


cable [see Achratial Jekisendas v. Chimanlal 


Parbhudas (1), and Sukhdeo Rai v. Ram Chan-.. 


dar Rai (2)]: However that may be, avcivil re- 
medy isopen to the applicant wherein a 


District Court or a OiviljCourt may fully in- 
quireas to whose custody would be most 


benaficial tothe sons. This Court is not the 

Gourt for such an inquiry. There is no 

cause so far ascan be made out from the 

I dismiss the 

application. | . ` 
Application dismissed. 

215; 40 B. 600;18 Bom. L.R. 


(3) 83 Ind. Oas. 24; 46 A. 706; 22 A.-L: J. 680; 10 O. 
& A. L. R. 803; A. I. R.1924 All. -622; L.R, 5A. 417 
Civ. | ai g < : $ 


A. 
(1)37 Ind. Cas. 
82 ; 


ME AK ON ch PO 


BABU ALY, RAGHUNANDAN, `> -~ oe 
‘been; according to the. applicant's own. 


. ` -Civil, Procedure Code (Act Vof 1908), 


5 a Ioar ; 729 S 
ALLAHABAD: HIGH COURT: -- - 


O1vIL Reviston No, 25 or 1929, 7... 


1 March 12; 1980. ° ` 
` > Present:—Mr;) Justice Sen and Mr, 
‘Justice : Niamatullah. 


4 versus ; 
. RAGHUNANDAN—PLAINTIFF 
- OPPosITE PARTY. - 


XXXIV, r.6—Application for personal decree- in 
mortgage suit, whether proceeding in execution—Ex 
parte ‘personal decree—Application to’ set aside, com- 
petencyof. - ~ ~~ - AN A 
. Proceedings: started -by an application under O: 


XXXIV, r.. 6, Civil Procedure Code, are not -proceed- - 


ings in execution. .They are proceedings ina suit, 
and, at aty rate, of the nature contemplated by 


s. 141: of the Oode, and’ the provisions of O. IX; . 


of the Code, are, therefore, applicable tox parte 


decrees passed in such proceedings. re 
Durga Dai v. Bhagwat Prasad (1), distinguish- 


ed. i : 
Ahmed Khan v. Gaura (2) and -Mohammad Iltifat 
Husain v. Alim-un-nisse (3), relied on. 


Civil revision from an order of the Dis- 
trict Judge, Allahabad, dated the 21st of 
November, 1928. Ste oi alte N 

Mr, Harnandan Prasad, for the Applicant, 
. Mr. S.K. Mitra, for the Opposite Party. 


JUDGMENT.—This is an application 


for revision of an order passed by the 


learned District Judge of Allahabad con- 
firming, that of a Munsif of that district 
dismissing. an application made by the 
applicant before us for an ' “order to set 


aside an ex parte decree passed against. 
6 of the Code. 


him under O. XXXIV, r. 
of Oivil Procedure. - 

The applicant Babu Lal executed. a 
deed of simple mortgage in favour of 


Raghunandan for a certain sum of money. 


on the 15th July, 1913. Raghunandan 
brought Suit No. 2:1 of 1924 for. enforce: 
ment-of that mortgage and for á per- 
sonal decree in case the proceeds of sale 
of the mortgaged property proved to be 
ingufficiént. to satisfy the decretal amount. 


A preliminary decree was passed on the 


22nd of May, 1914, in: terms of the prayer 
made by. the plaintiff in -the aforesaid 
suit. Subsequently Datti Lal instituted 


Suit No. 267 of 1925 for a declaration — 
that the property mortgaged by Babu’ 


Lal belonged to him and that-Babu Lal 
had no right to mortgage the-same. The 


suit was decreed and the decree was affirmed ' 


on appeal, The result of the decree in 
the suit last mentioned was that -the 
mortgaged property ‘and - consequently the 
expected- procéeds..of) sale ‘thereof. were not 
available to the mortgagee, | Se 


‘=. BABU. LAL— DRFENDANT—APPLIOANE” O” 
power to this Court whenever it thinks. `: ` 


0. IX, Os 


bani 


-and consequently an- application for” an’ 
- order to setaside an ex parte decree under 
Or IX, r. 13 ‘is not maintainable. | An 
‘appeal by Babu Lal to the learned District , 


- to this-Court in revision. 


730 ; 
' On the 30th of August, 1927, Raghu- 
nandan applied for a ‘decree under O° 
XXXIV; 1.6 of the Code of Oivil Pro- 


cedure and obtained it ex parte on the 


22nd’ of October, 1927. “On the 22nd - of 
December, 1927, Babu Lal“ applied under 


` ©, IX; r; 13’of the Code of Civil Procedure 


for an order setting aside the ex parte 
decreé onthe allegation that he had suffi- 


- cient cause for non-appearance on the date. 
: on which the ex parte decree was passed. 
: The Oourt of. ‘first: instance. (a Munsif of 


llahabad) ‘dismissed it on the ground 
thee ‘an fmt under O. XXXIV, r. 6 


` of the Oode of Oivil Procedure: is an ap- 


plication - made: in execution proceedings 


Judge was unsuccessful. He has come up 


The question raised by this‘ revision is 
sheer proceedings under O. XXXIV, r, 6 


> . Oivil’ Procedure Oode, should be consider- 


. ‘ liminary: decree to be followed by-another 


ed to be proceedings to which the provi- 
ean of 0. _IX, Civil: Procedure Code, are 
\pplicable. ` i ewe 

Pe are clearly of opinion that the view 


“ taken. by both the Courts’ below cannot 


--be supported with reference to the pro- 


`'yisions of the Oivil Procedure Code, Act 


“Mr of 1908. The’ learned District: Judge 
` has not discussed the question of law which 
“was raised before him “and which arises 
‘ before us. He seems to have accepted the 
“ ground on which the judgment ofthe 
` Court of first instancesproceeds, The lat- 
è ter’ relied on Durga Dai v. Bhagwat 

Prasad, (1) which was. decided when s. t0 of 
. the Transier of Property Act IV- of 1882 

had not been repealed- and replaced by 
"O. XXXIV, r. 6, Civil Procedure Code, - It 


- ghould be borne in mind in this’ connec- 


i “a very material change has been 

3 P A by- 0. XXXIV, Oivil Procedure 
Code, which has taken the place'of a 
“number of sections of the Transfer of 
Property Act including 8. 90. - Under the 
Transfer of Property Act in suits for sale 
“on foot of mortgages only one decree was 
: to be passed and followed “by. an order 
‘ absolute and if the proceeds of sale prov- 
‘ed to be insufficient.a decree over under 
“g, 90 of- that Act could be obtained.- The 
` provisions; of O. XXXIV of. the present 
“ Civil’ Procedure Codes, on the other hand, 
: make ‘clear provisions as regards’ a pre- 


qa) IF Aas; a, We (1981) 104,” 


< BABU EAL Ù, RAGHDNANDIN: 


Insufficient for 


decree mentioned in s. 90 


belonging to 


` application in execution”, 
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„decree called a final decree, An applicà- 
-tion under O, XXXIV, r. 6, Oivil Procedure 


Code. for'a decree over is, of-course; to . 
be made after the final decree for sale ` 
as- been completely: executed: and the 
proceeds of sale‘ have been found to be 

the - satisfaction of: the . 
decretal amount. It was held: under the | 

Transfer of Property ` Act that an 
application for an order absolute under 
s. 89 of that Act and also “an applica- . 
tion for a decree over under s. 90 were 
applications in execution proceedings, ‘It 
is not necessary -for us to examine the 7 
soundness or otherwise of that view. It“ 


1s enough to take it that this view. pre- 


. Vailed, at any rate, in this Court. Durga 


Dai v. Bhagwat Prasad’ (1) relied on by. 
the Oourt of first instance proceeds on 
that view. It was observed that “ the 
of Act IV of 
1882 is one that is given in the execu- 
tion proceedings arising under a decree 
for sale upon a mortgage and stands 
upon thesame footing as an order absolute 
for sale, which the Full Bench of the 
Court’ has held to be a proceeding in 
execution.” : 

In view of the scheme of O, XXXIV 
of the Oivil Procedure Code it is diffi-.” 
cult to treat an application under O. 
XXXIV, r. 6 of the Oode -of Civil Pro- 
cedure, as an application in- execution 
proceedings which can, in no sense, be 
considered to be an application for 
execution or made in proceedings taken 
inexecution of’ any. decreé which proceeds 
it. A final decree for sale directs only 
the sale of the mortgaged property and 
cannot itself be considered to bea simple 
money decree or capable of execution for 
obtaining satisfaction `of the decretal 
amount by attachment of other property 
the ‘ judgment-debtor- zor 

y process directed against his person,’ . 
It- is clear to us that an application. 
under O. XXXIV, r. 60f the Oode of Civil 


-Procedure starts a proceeding which may ` 


end ina simple money decree. It does not 
seek enforcement of any decreé already | 


- passed in the mortgage suit, 


In Ahmed Khan v. ` Gaura (2) it was held 
by this Court in reference: to the- present 
Code of Civil Procedure (Act V of 1808) 
that “a final decree in a ‘Mortgage suit isa 
decree in the suit itself and an application 
for a final decree cannot be deemed to be an’ 
This ‘is clearly 
a departure from old view, which maintained 
- (2) 43 Ind. Cas, 518; 16 A, L. J. 143; 40 A. 235, 3 


1941, O. 1930 


that an application foran order absolute 
under s. 89 of the Transfer of Property Act 
was an application in’ execution. It was 
held as a corollary from the last proposition 
that an application under s. 90 of the 
Transfer of Property Act was an application 
in execution. Thecaseof Ahmed Khan v. 
Gaura (2) interpreting O. XXXIV, r. 5 of 
the Code of Civil Procedure corresponding 
to s. 89 of the Transfer of Property Act is an 
authority for the proposition that an applica- 
tion for a final decree is not an application 
in execution. It follows that an application 
under O. XXXIV, r.6 of the Oode of Civil 
Procedure cannot likewise §be considered to 
be an application in execution. . 

The case of Mohammad Iltifat Husain v. 
Alim-un-nissa (3) decided: by a Division 
Bench of this Court is directly in point. It 
was held that “an application under 
O. XXXIV, r.6 of the Code of Oivil 
Procedure is an application in the original 
suit fora new decree and it cannot be 
regarded as an application in exe2ution. " 

The result is that proceedings started by 
an application under O. XXXIV, r. 6 of the 
Civil Procedure Code are not proceedings 
in execution. They are, in our opinion, 
proceedings in the suit and, at any rate, of 
the nature contemplated by s. 141 of the 
Oivil Procedure Code which makes the 
provisions of O. IX of the Civil Procedure 
Code applicable to ex parte decrees passed 
in such prceceedings. ‘This being so, the 
application made by the applicant for an 
order to set aside the ex parte decree passed 
under O. XXXIV,r. 6 of the Oivil Pro- 
cedure Uode was clearly maintainable. 

"It was contended that the crder passed by 
the Courts below cannot be the subject of 
revision under 8. 115 of the Civil Procedure 
Code. Weare, however, of opinion that 
the Court of first instance failed to exercise 
8 jurisdiction vested in it by law on the 
erroneous ground that the application for 
an order to set aside an ex parte decree under 
O. XXXIV, r. 6 of the Code of Civil Procedure 
is not maintainable. 

In the view of the case we have taken 
this revision is allowed. We set aside the 
orders of both the Courts below and remand 
the case to the Court of first instance for 
disposal of the applicant's application, dated 
the 22nd of December, 1927, on the merite. 
Qosts here and heretofore shall abide the 
result, 
ee ae Order set aside. 


~ 


& 


e 9) 47 Ind. Cas, 563; 40 A:551; -16 A. LJ, 437, 
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ALLAHABAD HIGH COURT. 
Sgconp Civit APPEAL No. 1224 or 1927, 
March 12, 1930. 
Present:—Mr. Justice Sen and 
Mr. Justice Niamatullah. 
BEOHU—DeErenpsnt—APPELLANT 
versus 
BHABHUTI PRASAD AND OTBERS— 


PLaInTIFFS— RESPONDENTS. 

Guardians and Wards Act (VIII of 1890), ss. 29, 30— 
Mortyage by guardian without permission of Court 
—Mortgagee erecting costly buildings—Suit by minor 
te avoid mortgage—Mortgagee, whether entitled to cost 
of buildings—Transfer of Property Act (IV of 1882), 
s. 51—Contract Aa > of 1872), s. 64— Equity. 

Section 51 of the ‘Transfer of Property Act cannot 
be applied to a case wherethe party invoking its aid 
claimed to be in possession as mortgagee and could 
not have believed “in good faith that he was absolutely 
entitled thereto", nor can the principle underlying 
that section be extended to the case of a mortgagee. 

Though a plaintiff seeking to recover possession of 

roperty by avoiding a tranefer may be puton terms 

y the Court, the Court can mpose only conditions 
of an equitable nature. 

The defendant obtained a mortgage of a bungalow 
belonging to the plaintiff for asum of Rs. 1,400, from 
the plaintiff's certificated guardian, a pardenashin 
lady, without the sanction of the Court. The defen- 
dant erected a number of new buildings at a total cost 
of Rs. 11,621. There was also a condition in the mortgage 


. for payment of interest at 2 per cent. per mensem on 


on redemption, Ina suit by the plaintiff for recovery 
the outlay, of possession of the bungalow: 

Held, that it would be wholly inequitable to compel 
the plaintiff to pay the value of the buildings. 

Held, further, that s. 64 of the Contract Act had no 
application to the case a3 that section a con fined to 
benefits actually received under the contract, 


Second appeal from a decision of the 
Additional Sub-Judge, Benares, dated 
the 14th of April, 1927. 


Dr. K.N. Katjuand Mr. Gajadhar Prasad, 
for the Appellant. 

Mesars. B. E. O'Conor, P. L. Banerji H. P, 
Sen and Kedar Nath Sinha, ior the Res- 
pondents. 


JUDGMENT.— This is an appeal by the 
defendant No.1 from the decree passed by 
the learned Additional Subordinate Judge 
of Benares on appeal from that of a Munsif 
of that district ina suit brought by the 
plaintiff-respondent for recovery of posses- 
sion of a bungalow situate in Moghal Sarai, 
offering to pay apy sum of money which 
the defendant No. 1 may be found equitably 
entitled to. The defendant-appellant obtain- 
ed possession of the bungalow in dispute 
under a mortgage deed, dated the 26th of 
March, 1912, executed by Musammat Ram 
Dulari, defendant No. 3, mother of the plain- 
tiff, who was then s minor, fora sum of 
Rs. 1,460. It is not disputed that Musammat 
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Ram Dalari was the certificated guardian 
of the plaintiff's person and property and 
that she executed the aforesaid usufruc- 
tuary mortgage-deed aaah Rieti werd 
btaining the permission of the Distric 

5 : 5. 29 of the Guardians and 

Act. The result is that the mort- 
“gage is voidable at the option of the plaint- 
iff-reapondent (vide 8. 30) of the Guardians 
and Warde Act). 

The defendant-appellant hes been in pos-: 
session ever-since the date of the mortgage: 
and. has erected a number of new buildings 
in the compound of the bungalow as it was- 
at the time of the mortgage. The total cost- 
of these constructions is alleged by the de- 
fendant to be Rs. 11,621, which he claims 
over and above the principal eum due under 
the mortgage-deed. He also claims Re. 13,836 
interest on the outlay at the rate of 2. 
per cent. per meusem in terms of a stipula- 


ita the mortgagee to effect repairs of the 
ada Pog d to make such new 


ate 
Sree gual amount claimed by the mortga- 


Re. 27,025-8. ‘ 

The Court of first instance decreed pos- 
session to the plaintiff-respondent on con- 
dition of payment by him of the round sum 
òf Ks. 12,000 which represents Rs. 1,138 out 
of the principal sum of Rs. 1,400 advanced 
ander the mortgage-deed, being the amount 
spent in discharge of a debt due from the 
plaintiff's father, and Rs. 11,621, the cost of 
new constructions made by the mortgages. 
The view of the trial Court is based on s. 63 
of the Tranefer of Property Act under 
which a mortgagee 18 entitled to costs of 
such improvements as are notseparable from 
the property originally mortgaged. The 
lower Appellate Court has differed from 
that view and held that the mortgage being 
yoidable‘at the option of the plaintiff-res- 


pondent, the defendant-appellant is entitled 


ore than the sum of Rs. 1,138- 9 ont 
of the consideration of Rs. 1,400 together 
with Rs. 237 spent by the mortgagee on 


necessary repairs of the bungalow mortgag-. 


: regards newly added buildings, the 
faked Fiditionsl Bubordinate Judge is 
of opinion that the mortgagee cannot insist 
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the mortgage-deed which 
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on payment of what he has spent on thosé 
constructions under any rule of law. Ac- 
cordingly he passed a decree in favour of 
the plaintiff-respondent on payment of 
Rs. 1,375-9 giving liberty to the defeadant- 
appellant to remove the materials of the 
buildings made by him in the compound of 
the bungalow in dispute. f 

It has been argued by the learned Advo- 
cate for the appellant that he is entitled to 
recover what he has spent on ocrecting new 
buildings in the compound of the bungalow, 
which has been considerably improved by 
that outlay and the plaintifi-respondent will 
have the benefit of such new buildinge. 
Various sections were referred io in course 
of the argument which, according to the 
appellant's contention, entitled him to that: 
relief. We are, however, of opinion that 
none of those sections is in terms applicable. 
Sections 63 and 72 of the Transfer of Pro- 
perty Act were rightly held bythe lower 
Appellate Court to be inapplicsible, and re- 
liance has not been placed on them before- 
us for the obvious reason that the plaintiff 
respondent being absolutely entitled to 
avoid the mortgage-deed in question and 
the deed having been declared to be void 
as against him, the case cannot he approach- 
ed on the supposition that. the relationship 
of mortgegor and mortgagee ever existed 
between the parties. Section 5l of the rame 
Act has been founded on in support of the 
argument that the improvemente have 
been made by the defendant-appellant’ 
in good faith, and that he in entitled to 
compensation for such improvements before 
he is evicted from the property in dispute, 
We are clearly of opinion that hat section 
cannot be applied to acase where the party 
invoking its aid claimed to be ir. possession 
as mortgagee and could not have believed 
“in good faith that he is absolutely entitled 
thereto". This requirement of the section 
having been pointed out to the learned 
Advocate forthe appellant he rested his 
contention on the ground that that section 
ia ouly illustrative and is not sxhaustive. 
On that supposition he pressed for the 
extension of the principle underlying that 
section to the case of a mortgages. Weare 
unable to give effect to this contention. It 
is true a plaintiff seeking to recover posses- 
sion of property by avoidance oi a transfer 
may be put on terme by the Oourt whose 
sid he seeks; but the Court can oly impose 
conditions of an equitable nature. We are 
not satisfied that in making valuable 
constructions, which the defendan t-appellant 
did, he was actuated by good faith, The 


A 
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terms of themortgage-deed which he obtain: : 
ed from the plaintiff's guardian, who is & 
pardanashin lady, are of a very onerous 
character. The value of the bungalow is 
estimated to’ be Rs. 1,659, and having re- 
gard tothe means of the plaintiff he could 
not have expected him to be able to pay 
on redemption all that he chose to spend 
on it. The rate of interest to which he 
obtained the assent of the plaintiff's guardi- 
an, viz., 2 per cent. per mensem, payable on 
the outlay at the time of redemption, 
clearly indicates his desireto make redemp- 
tion absolutely ‘prohibitive. It was in 
furtherance of the desire to make redemp- 
tion impossible that he erected buildings 
at an expense quite beyond the means of 
the plaintiff-respondént. Under these 
circumstances, it will be wholly inequitable 
to compel the plaintiff-respondent to pay 
the newly added buildings asa condition 
precedent to his - recovering possession of. 


the bungalow which unquestionably belongs . 


to him. - The order of the lower Appellate 
Court with regard to the sum of Rs. 237 
spent by the defendant on necessary im- 
provements. is equitable and limits the 
extent to which. the plaintiff-respondent 
should bs put. on terms besides being made 
liable for the sum of Rs. 1,138-9-0 spent to 
satisfy his father's debt. ~~ ; ' 
. Section 64 of the: Indian Contract Act 
was relied on to support the argument 
that the plaintiff-respondent should restore 
such benefits ‘as he received under the 
yoidable contract, viz. the mortgage. in 
question. It is said*the: extent of benefit 
derived by the’ plaintiff-respondent is the 
present value of.the buildings in the com- 
pound of the bungalow originally mort- 
gaged. Wedo not think this contention 
can be supported by the language of s. 64. 


It provides: that. the “party rescinding 8. 


voidable contract shall if he received any 
benefit thereunder from another party to 
such ‘contract, restore such benefit, so 
far as may be; to the person from whom 
it was received.” Benefit received under the 
voidable contract is what the party rescind- 
. ing it actually received under the contract, 
The sum of. Rs. 1,138-9 may be considered 


to be such benefit. The plaintiff-respond- . 


ent cennot be said to have received any 
benefit with reference to the newly added 
buildings. In fact, the appellant now 
offers the benefit of improvements made 
by hini, claiming from the defendant the 
cost of -such improvements. The, plaintiff. 


_has‘so-far received no-benefit under the . 
gontract, but will receive it if he accepts 
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 the.defendant's offer. _Wehaye no. heia 


tion in-holding that s. 64 of the Indian Oon- 
tract Act does not. support’ the contention 
‘sought to be based on it. - AS : 


<- The result is that we uphold the decree of 


‘the lower Appellate Court and dismiss-this 
‘appeal with costs. It has been represented 
‘to-us-on ‘behalf of the appellant. that the 
three months’ timejgranted by the lower Ap- 
pellate Court for the removal of the new 
‘constructions expired but that an. order 
of stay of execution was granted by 
this ‘Court pending this appeal:. It is pray- 
ed that we may grant six: months’ further 
time..for removal.of the: -materials. We 

rant three months’ time, which we think is 
ample, from to-day, tothe appellant to ar- 
‘range for the demolition and removal of the 
materials of his buildings. ` - ` po 
a O U I U Appeal dismissed, | 
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Transfer of Property Act (IV of 1882); ss. 58,.62, 
100; 108—Usufructuary mortgage of occupancy 
holding—Subsequent deeds stipulating that property 
shall not be redeemed before paymentof amounts due 
under these. deeds—Suit for redemption of first 
mortgage alone, competency of—Mortgagor whether 
bound to pay ‘amounts due under subsequent deeds— 
Mortgage of occupancy: holding, validity of—Personal 
covenants, effect of-—Subsequent deeds, whether morta 
gages or charges—Non-registration of deed, whether 
material, 7 ` : 
An occupancy tenant made a usufructuary morte 
gage. of his holding in 1886,. agreeing that he would 
not redeem orresume possession, without paying 
a certain amount. Subsequently, in, 1893, he exe- 
outed a second bond hypothecating the holding in 
lieu ofa fresh advance, agreeing not to. redeem or 
resume possession of his holding-without paying not. 
only-the sum advanced under-the first deed but also: 
that under the second. Lastly, in 1898, he executed. 
a third bond inconsideration of a further advance, 
agreeing that he would not-redeem or - resume pos-. 
session ofthis holding without.paying not only what. 
was, due. under the first and second deeds, but. also 
what.would .be due under the third. The last bond 
was-registered. In a suit for ‘redemption , of the 
mortgage of 1886, against :the-heirs ofthe mort. 


gegee: oe r A anes 
© Geld, by the Court (1) that it was open to the: 
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plaintiff: to-raise the plea that the property morigag-.. 
ed, was an: occupancy-holding ;|p 742, col. 1 

(2) that asthe holding was not ‘transferable _the 
mortgages ‘of 1893 and 1898 were void “and. ‘the 
‘plaintiff was entitled to redeem 
1886 -without-payingthe amounts due under the 
deeds of 1893 and 1898 ;. [ibid] 

(3) that the non-registration of the deed of 1898 did 
not T the plaintiff's - liability „under that deed. 

ibid. 
[ Pow Niamatullah,’ J.,: (contra). —Tthough - the 
‘deeds ‘of 1893 and 1898, were void as - mortgages, | “the 
personal covenants contained therein that the money 


due thereunder must be paid before possession was ` ` 


to, betaken-was valid as the similar covenantin the 
deed of 1886 and the. plaintiff was, .therefore, not 
‘entitled to redeem .without paying the amounts 
‘covered by, the deeds of 1893 and 1899. [p. 753, col 
2; p. 754, col: 1.1 


Per King and Niamatullah, JJ.—The : deeds’. of, 


_ 1893 and 1898 should be construed .as, purporting. 
tocreate charges: but not mortgages. 
2 


Per King, 
paying unsecured debts dueto the mortgagee ‘are 
inconsistent with the recognised principles of the 
law of mortgage in England and those princi- 


od: co Shankar v. Parma Mahton (16), -Rugad Singh 

Sat Narain Singh (22), Durga Pershad v.Dukhi 
Boy 23), Rajmal v. Shivaji (24), Har Pershad v. Ram 
Chander (1) and Khiali Ram v. Nathu Lal (2), refer- 
red to. 

Second appeal from a decree of the Sub- 
ordinate Judge, Ghazipur, modifying 
that of the Munsif, Ballia. 

Messrs, Uña Shankar Bajpai and Gopal, 
Surup, for the Appellant. 

Mr. Janki. Prasad, for the ‘Respondents. 


; : JUDGMEN. T. 

“. Mukerji, -J.—The plaintif is the api 
pallants in this Ocurt, His suit’ was, in its 
form, one for redemption of a mortgage 
which his father, the defendant No: 13 and 
one Raghunandan, who died as a member 
of the joint family” with the two other per- 


sons, mentioned, - purported to mortgage - 


certain occupancy glands on Asarh sudi 6, 
1293 Fasli corresponding to sometime in 
July 1886 for a sum of Rs, 299-15. Theplaint- 
iff offered to redeem on payment of the afore- 
said sum, The. defence was that -the plain- 
tiff never made an offer to redeem, that 
there were two bonds by . which certain 
moneys were “tacked on ‘the mortgage of 
1886 and that to redeem the property 
the plaintiff was bound to pay not only the 


sum of Rs, 299-15-0 but also two ae ener f 
sOne. 

of these bondsis dated July’ 27, "1893; and. 
` 4s for Rs, 170, carrying interest at 15. per cént; 


sums ‚amounting to Rs. . 1,156-4-0. 
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the -mortgage of. 


* the result, the | first 


[p. 743,, cole. 


J.-Oontracts not to redeem without- - 
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per annum and the other-was a bond, dated 
July 22, 1898, for Re. 85, carrying ‘interest 
at the same rate. 

The rejoinder of the. plaintiff to the de- 
fence that the plaintiff was bound to pay . 
two additional sums seems to have been ` 
that there were no such bends in existence 
and if they did exist, the plaintiff was not 
bound to pay them as a condition precedent . 
to-redemption. 

The Oourt of first instance held on a con- 
sideration of the terms of the bonds that - 
one of these created a charge on the a 
perty mortgaged and the other did not. ' 
Court .decreed 5 
demption on payment of the amount due 


- one of these bonds, namely, the bond of 


1898 in addition to the amount due on the - 
mortgage of 1886. 

The defendants appealed and the plaintiff - 
filed a cross-objection. The plaintiff con- 
tended that there was no charge created on . 


the property by the bond of 1898, and, fur- 


ther, having regard to the nature of the pro« 
perty no charge could be created according 
to law. The defendant's appeal was that 
they were entitled, as a condition precedent 
to redemption, to the payment of the money 
secured by the bond of 1843 as well. . 

In answer tothe plaintiff’s contention that ` 
the property mortgaged being an occupancy : 
holding, it was not capable of. having a 
charge or mortgage created on it, -the 
learned Subordinate Judge, who heard the 
appeal, remarked that although the pro- 
perty could not be hypothecated, but if it - 
has once been hypothecated, the plaintiff i is . 
bound to pay up the charges on it, before 
he gets back the plots. Ona consideration. 
of the language of the, two bonds the learn-, 
ed Judge in the Appellate Court came ta’ 
the conclusion that the -bonds created a 


“charge on the property and the plaintiff 
- must pay the total amount claimed by tha 


defendants before he could redeem. - 

In this Court it has been, contended that 
the plaintifi is not bound to pay -the 
amounts of any of these bonds, . The plea 
not that the. bonds were barred by time was. 
pressed. The appellant's argument divides 
itself up into three portions. ,The first is 
that as a matter of law, a further charge on 


. the property could not be created by the 
< transactions of 1893 and 1898, because the 


property was an occupancy holding and the, 
law forbade any mortgage of it, much less, 
a second mortgage, which did not involve 
delivery of possession. - The second branch 
of: the argument is that, having regard; ta. 
the language of.the two documents, it wag 
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should be re-mortgaged to the mortgagee 
of 1886. The third argument which affects 
only one of the bonds under consideration 
is.that it (the bond of 1898) being unregis- 


tered could not operate to create a second : 


mortgage on the property in 1886. 

I shall take up the three points separately. 

The question whether or not a mortgagor 
is liable to pay money secured on a sub- 
sequent bond by which a further liability is 
sought to be created on property already 
mortgaged has always to be answered on a 
consideration of the language employed in 
the subsequent transaction. The cases on 


purport to lay down any principle which 


may serve as a guide to the Courts in, 
Further, as remarked by Banerji, 


general. 
J.,in the Full Bench case of Har Pershad 


v. Ram Chander (l) the case-law on the - 


point is conflicting in the extreme, It ap- 
pears to me, however, that it is possible to 
lay down a principle which alone should 
guide the Courte. 


A man may borrow money on the security -- 
of his property. The property may be. 


worth much more than the amount bor- 


rowed and both the lender and the bor-. 


rower may agree thatthe property is cap- 
able of serving as a security for further 
loans. In” such circumstances, there is 
nothing to prevent the lender from making 
further advances to the borrower on the 
same security, If there is any such second 


loan on the security of the property, if the 


borrower repays one of the loans, the lender 
has nothing to lose. He can -hold his 
security till the second and subsequent 
advance or advances are paid up. If, how- 


ever, when the second or -any subsequent - 
advance is made, the transaction happens - 


to have no regard to the property previously 


given as security for the -earlier - transac-- 


tions, the lender ‘cannot fall back on the 


security given forthe earlier transactions. 


and say that, although the earlier obliga- 


tions have been satisfied by the borrower, - 


he would still hold the property pledged or. 
given as.security as security for the trans- 


action for which, asa matter of agreement, - 


mo security was given. This statement of 


law is based on elementary principles and - 
no argument is needed and no authority.. 


need be quoted for its support. Applying 
then, this principle to. the case of a usu- 


fructury mortgage it should follow that ., 


before a usufructuary mortgagee may be 


“PR. LR, (A,) 189; A, I, R, 1922 All, 174, 
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never intended that the occupancy: holding - 


- subsequent mortgages 


; (1) 63 Ind, Oas. 750; 44-A, 37; 19-A. IJ, 807; 3- Uv. A | 
0) 30 ji a ka to keep possession over the property ovey. 
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able to say that he would hold the property 
given to him as security for the first trans- 
action he must satisfy the Oourt that the 
property was re-mortgaged to him, usu- 
fructuarily, for the second or subsequent 
advances were made-did not amount to a 
mortgage, or amounted only to a simple 


. mortgage or amounted only toa charge on 


the property (which would mean something 


. inferior but akin toa simple mortgage) a 
- lender cannot say that he would hold the pos- 


session back till the further advances have 
been paid up. The reason is absolutely 
clear. Security granted to him for the 


. second or subsequent advances did not en- ` 
_ the point are numerous, but very few of them . 


title the lender to keep possession over the 
property, originally mortgaged to him with 
possession, It should follow that if ‘the 
borrower wants to redeem the earliest mort- 
gage which was with possession, he should 
be entitled to take back, on payment, the 
security which he had given for the loan. 
Bat if the second or subsequent advances 
are secured by way of second orsubsequent 
usufructuary mortgages over the property 
originally mortgaged, the lender can easily ` 
say to the borrower, “I will ‘accept the 


,amount of the first mortgage and release 


the property so far as that mortgage goes, 
but I will continue to hold the property as 
the security for the second or subsequent 
advances for which I hold second or 
with possession 
over :the same . property”, ‘In these 
circumstances, if the -borrower wants to 
take possession of the property, he must - 


- pay, not only the amount secured by the 


first mortgage, but also-the amounts secur- . 
ed by the second or subsequent mortgages. 
The borrower may certainly redeem .the 
first mortgage, on payment ofthe amount 
of the first mortgage money, but’ the re- 
demption will not bring back the property. 
to him, if there be second or subsequent 
mortgages by him entitling the lender to 
hold possession of the property. j 
It is on-the principles enunciated ‘above 
that the Court has te look into the nature’ 


_ of the transaction by which further charges 


are said to have been created on the'pro-' 
perty,. The Court has to see in’ such cases” 
whether.the second or subsequent transac- 
tions amount, substantially at any rate; to 
second or subsequent usufructuary mort- - 
gages over the property originally mort- 
gaged. I have already pointed out that if 
the nature of the transactions by which ` 
the second or subsequent loans have been ~ 
granted do not give the lender any right - 


ne | 
which possession was given . to him on the 
basis‘of the’ first “loan, the lender cannot 


`: yetain: the’property as his security after he 
-has received the amount of the first. loan. . 


The Oourts*have no doubt sometimes used 


o language, loosely, “by saying that: subse- 
-- ‘quent’ transactions by which money was 


‘borrowed created a “charge” on the proper- 
ty - originally mortgaged with ‘possession 
and; therefore, the lender is entitled to-the 
subsequent advances as a.condition preced- 
ent: to the redemption of the original usu- 
fructuary mortgage. The use of the word, 


- “charge” in'such case must be held as made 


“ in a non-technical sense.’ If ‘in the subse- 
quent advances, no security was given or if - 


the security given did not entitle the lender 
to hold possession of the property as his 
security; the mere fact that a charge was 
created on the property, which charge might 


, allow the lender to bring the property to sale 


subject to his own: mortgage, will not prev- 
ent the borrower from redeeming the first 
“usufructuary” mortgage, and from recovér- 


| ing. possession. 


Following up‘this principle, we have.to see 


` first whether the two subsequent transac- 


tions.in this particular case created or not a, 


‘Second or subsequent morigage over the 


property originally mortgaged in 1884. 


a? 


Before examining the language of the do- 
cuments of 1893.and 1898 we have to see 


whether the property which, it is said, was - 


given as security was capable of being, 
offered as security. As I have already said,, 
itis so described in the deeds and, as _stat-. 
ed'by the ‘learned. District Judge in his 
judgment, the property mortgaged is an. 
Occupancy holding. Its mortgage-was pro- 
hibited by law at the date of its mortgage 
(vide Act XII of 1881, s. 9). It was, however, 


held by this Court. that a‘ usufructuary. 


mortgage of an occupancy holding was in 


the‘nature of a sub-letting and to that ex-. 
tent the mortgage was allowed. The lead-. 


ing “case on the point is that of Khiali 


Ram.y.-Nathu Lal (2), Their Lordships 


‘who decided the case put the sub-tenant 
and a usufructuary mortgagee on the same 
basis, see page 230* of the report. The 
mortgage of 1886 can, therefore, be upheld 


only as'a mere sub-letting onthe part of | 
the mortgagors to the mortgagee. As the. 
result of consistent decisions in this Court, > 


based on the Full Bench ruling quoted, a 


first. usufructuary. mortgage of occupancy . 
‘holding has been accepted as a valid trans»: 
action and it would be too late.in the day: 


(2) 15 A: 219; A, WN. (1893) 125.(F, B.): 
" *Page of lo A [Hd] oe ; ee 
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to question it; see-thé;case- of Brij Mohat 
Das v. Algu (3). : meg AA 
, . If, however, a first usufructuary mort- 
gage of an occupancy’ holding is allowed, 
does it follow that am occupancy} tenant is 
allowed by law. to:raisé money by second or 
third mortgages, over the occupancy hold- 
ing? A sub-letting. is : permitted because | 
it does not. amount to a: transfer of the 
occupancy rights. The tenant-is entitled 
to hold possession and he hands over: his: 
tight to hold possession to the sub-tenant, 
This - is the basis of the Full Bench case. 
Where, however, the tenant has already;part- 
ed with possession in favour: ofa sub- 
tenant, it cannot be said; that he can “fur-. 
ther sublet” the same property tothe said 


. Bub;tenant, -.Theré is no other possible way. 


of looking at these second and subsequent. 
transactions of mortgage by which money. 
is raised on the. security: of the occupancy: 
holding.. Such second .and subsequent 
mortgages must be held to be invalidin 
aw. . Jr E 

“If Iam rightin my view of the law, it. 
must follow that, in this particularcase, the 
two transactions-of 1893 and 1898 are void. 
in law and the plaintiff cannot be; called 


‘upon to pay the amount secured on. foot of: 


the transactions evidenced by them. It is. 
no doubt true that -this vlew entails a. 
slight hardship on the defendants and gives. 
the plaintiff a benefit which he-should not 
ordinarily be allowed to reap. The plaintiff: 
borrowed. the money and now. he wants to: 
take shelter under.a rule of law, but we.. 


must enforce the law.” Ifa certain proper ~ 


ty is not transferrable by law, the fact: that. 
money has been lent on the security of that 
property will not alter the law. Equitable. 
principles cannot be brought into play: to 
nullify the clear rules of law. 
- Reliance has been placed on the case of: 
Hardayal -Lal v. Ganga Koeri (4), It ia. 
said that this case is an authority for the _ 
proposition that where the property origi-: 
nally mortgaged is an occupancy tenancy, 
it-is permissible to the parties to the trans- 
action to borrow further sum on the secu- 
rity of the said holding. “I: have carefully: 
read the judgment but-could find no indi-. 
cation of any consideration ‘of the question. 
raised before us.;Their Lordships no doubt. 
purport to follqw the case of Har Pershad v. 
Ram Chander (1). ‘The Full Bench case: 
related to zemindari property. It does not’ 
appear that inthe case ot Hardayal Lal v, 
(3) A. W. N, (1903) 192; 26 A. 78: bis: 
4) 102 Ind: Qas, 202;L,.R.8 A, 161 RG ALR, . 
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Ganga Koeri (4) any diseugsion was directed 
towards the nature of the property mort-- 
gaged and to the law, viz., although a sub- 
letting of an-occupancy holding by way of 
usufructuary mortgage was allowed, whe< 
ther a second or third mortgage- was per: 
. Inissible under the law. The case is, there- 
fore, entirely distinguishable from the case 
before us. I hold that the two bonds of 
1893 and 1898 create no obstacle- to the 
success of the plaintiff in the suit. : 

Taking the third point next; namely, 
. whether the fact, that the bond of 1898 is not 
registered is any bar to thé success'of the 
defendante? If the defendants can succeed in 
claiming the money secured by the trans- 
action of 1893, only by establishing that the 
transaction of that. year amounts. to a. 
second mortgage over the property mort: 
gaged in 1886 it séems-to me that: the non- 
registration is fatal-to- the claim. Allow- 
ing for the sake of- argument that the 
second transaction was nothing but usu- 
fructuary mortgage, it could be created in 
registered document. The 
possession was already with the defendants 
and no fresh mortgage, therefore, could be 
created by delivery of possession. Ina 
recent Full Bench case; viz, Sohan Lal vi. 
Mohan Lal (5) it.has been held: that- where 
a property is already in the possession of 
one, party, it could’ not be transferred to 
him. by the ceremony of “delivery.” - It 
follows that where the’ transaction -to be 
valid must be made, either by-a registered 
instrument or by the “delivery” of 
the property, the transaction must be 
made by a registered instrument where 
delivery is not possible. In- this view the 
deed ot 1698 did not -create a. valid mort? 
gago (Sees, 59 of the- Transfer of - Property 

ct). Naah 

. Ooming to the second point. Both the 
documents of 1893 and 1898-are deseribed 
asdocuments of “Mashrutal-Rehan”. It is 
said in the bond -of 1893 that the money 
borrowed would be paid on a particular 
date with a.certain rate of interest and if it- 
is not repaid, then it would be repaid asa 
condition ‘precedent to the redemption of 
the mortgage of 1886. -In the second deed 
_of 1898, there is no date fixed for payment 
of the money, but the stipulation is'that thé 
money secured would be paid with interest 
aga condition precedent to the redemption 
of the .mortgage: of 1t86. -In-t he deed of 
1898 there. is‘also a: reference to the deed’ 
of 1893. Iam, therefore; not prepared to 

MO) 118, Ind. Cas. 177;. 26.4. L. J; 1084; A. I. R.1928. 

- All 786; 50.4, 988; Ind, Rul, (1929) All, 833 (FB), 
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differ. from ‘the Court: below and would 
‘accept its interpretation that it was agreed 
to treat’ the two documents as. creating 
second and third’ mortgages respectively 
over the property originally. mortgaged. 
The Full Bench case-of Har .Pershad v. Ram 
Chander (1) lends: support to this. view. 

. In theresult, I would allow the appeal; 
modify the decree of the Court. below 
and grant to the plaintif a decree for 
redemption. on condition of payment of 
Rs. 299-15 0 within six months of this date 
under the usual terms. . Only in. case of 
default of payment. there will be no order 
fcr the:sale of the property, -because the 
property being an occupancy . holding 
cannot be sold to satisfy the mortgage. - 

- Niamatullah, J.—This. appeal -arises 
out of a suit brought by the plaintiff-appel- 
lant forredemption of 13 bighas 16 biswas 
10 dhurs of land in village Bhagwan cn pay? 
ment of Rs. 299-150, the principal money 
due under a-mortgage-deed dated Asarh Sudi 
6th, 1293 Fasli 1886). The deed in ques- 
tion admittedly allows redemption on pay- 
ment of the principal sum. -The profits of 
the property are.to be appropriated: by the 
mortgagee in liew of his-interest and no 


-äçčounting is to take place. It was executed 


by the mortgagors -Mahadeo Singh, . father 
of the plaintiff-appellant, Mahabir Singh, 
defendant No. 13 and Raghunandan Singh, 
who is-said to have died childless and whose 
heirs, it aùy, are no parties to the present 
litigation. The original mortgagee Paran 
Pat Shukul is now represented by. his heirs 
and represéntatives; defendants:Nos. 1 to 12 
who are in possession of the mortgaged 
property. - TENS ; 
< The suit was contested by the defendants 
Nos: I to'12 who claim in all Re, 1,711-3-0 
due ‘under (1) bond, dated July 27, 1893, 
for Rs. 170 carrying an interest at Rs. 1-4-0 
per-cent. per mensem, (2):‘bond, dated July, 
Y2, 1898; for Re.85 carrying interest at the 
same rate and (3) Rs. 299-15-0 principal due 
‘under the original mortgage-deed aforesaid, 
` The` Gourf of first’ instance decreed:re: 
demption on-payment of the principal sum 
due under the mortgage-deed'in suit and 
Rs, 429-40 due under -the second bond, 


-dated July. 22, 1898, which was found to 


‘contain stipulations making the sum due 
thereunder payable as a condition precedent 
to redemption. As regards the first bond of 
July 27, 1893, it held that it contained no 
such stipulations ‘and tle mortgagor could 
ignore -itin- redeeming the mortgaged pro- 
perty. On: appeal by- the plaintiff and on 
cross-objections being filed by the contesting 
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defendants, thé léarned Subordinate Judge 


modified the decree passed by the Court of 
. _ first instance so far as to make the principal 


andizterest due under the first bond of July ` 


27, 1893, also payable-on redemption. The 
present second appeal-has been preferred 


by the plaintiff seeking exemption from the’ 


payment of sums alleged to be due under 
the two bonds already mentioned. 

One of the contentions put forward before 
this Oourt by the plaintiff-appellant is that 
the mortgaged property is an occupancy 
tenure under s. 9, Act XIT of 1881 which is 
declared by law to be non-transferable, and 
that the two bonds in question, even if they 
otherwise operate as mortgage deeds or’ 
create a charge, cannot affect the property 
in dispute soas to prevent the plaintiff- 
appellant from recovering possession of it, 
The argument is that the transfer of a pro: 
. perty declared by law to be inalienable by 
sale, mortgage or otherwise, is void ab 


initio, and whatever. claim the creditor. 


under the bonds may have for recovery of 
money, the property attempted to be hypo- 
thecated under those bonds cannot be con- 
sidered to be subjected toany lien in favour 
of the creditor. | As regards the usufructu- 
ary mortgage which the plaintiff seeks to 
redeem, the substance of his claim is said 
` to be the right to recover possession from 
the defendants whose possession is that of 
sub-tenants. In so far as the bonds do not 
> give any right to the creditor to - possession 
of the mortgaged property, it is argued, he 
’ cannot retain possession thereunder. I 
think 8 case such as this is not open to the 
- plaintiff-appellant for more-reasons than 
` one, It was not raised either in the plead- 
ings or afterwards before the Court of first 
instance. The defendants have had no 
opportunity of “meeting it. -It involves a 
consideration of at least one very important 
question of fact, viz, whether the lands in 
question were partof an occupancy. tenure 
under s. 9 of Act XII of 1881 the transfer 
of which is forbidden- by law. Thereis no 
specific ‘ground of appeal raising that 
question before us, The second ground 
of appeal is said to cover it, -Itruns thus:~ 
“Because the two bonds do not hypothecate 
any property and as such cannot be tacked. 
‘on to the bond, dated. Asarh Sudt 6th, 
1293", Prima facie this ground of- appeal 
only raises a question of construction of the 
-bonds and enables the appellant to argue 
- only that'the stipulations contained therein 
-Qo not amount to a “tacking of them to- the. 
original mortgage-deed. It was, it:is true, 


‘distinctly raised before the lower Appellata- 
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Court. It-does not, however, appear that- 


‘the argument was developed before it in the 


manner it’ has been done here. The only 
reference we find to itin the- judgment of 
the learned Subordinate Judge is contain- 
ed in the following two sentences :—‘‘The 
plots under mortgage are occupancy holding 
plots. Of course, there cannot be any 
hypothecation of them. But when hypo- 
thecated the plaintif is bound to pay up 
the chargés before he gets back the plots”. 

Assuming the second ground of appeal 
before us can be taken to cover it, I am 
of opinion that the appellant © 
should not be allowed to urge it. The | 
whole argument rests on the assumption 
that the lands -hypothecated: under the 
mortgage-deed and the two bonds in 
question form part of an occupancy tenure- 
under s. 9, Act XII of 1881. It is not borne 
out by the evidence on the record that this 
assumption is well-founded. The .defend- 
ants can justly complain that tbey had no 
opportunity of meeting this case and are 
taken by surprise. The only evidence to 
which we have been referred in support of 
this allegationis to befound incertain vague 
recitals in the mortgage-deed and the second 
of the two bonds. The mortgage-deed des- 
cribes it as “our tenancy fields in - village 
Bhagwan, 13 -bighas 16 biswas 10 dhurs 
(khet apna kashtkart mauza -Bhagwan me 
terah bigha solah biswas das dhur, hasd tafsil). 
Underneath : the deed plot. numbers and 


-their areas are detailed without specifying 
- the nature of the tenancy. The only other 


reference to the land in the deed is contained 
in a sentence to the effect that.“if any inter- 
ferenceis made by usor our heirs in the 
occupation (dakhalkart khet ke sath kisi 
tarah ka muzahim ho to batil wa najaez hoga, 
the same will be void and unlawful". The 
bond dated: July 22, 1898, refers to the 
land covered thereby as “cur tenancy land” 
already mortgaged (musallam kashtkari 
There is no justification for holding 
on this dubious description of the property 
that it is an occupancy tenure of the specific 


character defined in 3.9 of Act RII of 1881 ` 


and declared by that Act to be inalienable. 
It is as likely to be held under a lease in 
perpetuity or for other long term in which 
case its transferability or otherwise would 
depend upon the terms of the lease. If it is 
one to which Transfer of -Property Act 
applies it can be transferred in terms of 
s. 108(j) of that Act. . Even if it is not 
transferable under the lease, different con- 


-siderations will apply and the. transfer of. 
the lease-hold rights in contravention of the. . 
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terms of the lease will bè only voidable at 
the option of the landlord. ` There is an 
“ essential difference between a transfer for- 
bidden by Statute and that in contravention 
of the terms of the lease. In the former 
case the transfer is void ab-initio being in - 
defeasance of law, and even the parties to 
that transfer may- question it subject to 
important exceptions; - while in the 
latter the breach of a covenant against 
transfer makes it only -võidable -at 
the instance of the landlord, but as 
between the parties thereto the transfer 
is binding. Abdulla v. Mammod (6) and 
Wazir Mohammad v. Har Prasad (7), As 
the record stands there is no-more reason for 
us to assume that the mortgaged land is 
tenancy land of the former description than 
of the latter. A mortgagor is to be deemed 
to contract with the mortgagee that the 
interest which he professes te transfer sub- 
sists and that he has the power to transfer 
the same (e. 69 (a), Transfer of Property. 
Act). If, therefore, we have to decide this 
important question on what is to be-found 
` in the mortgage-deed and the bond, assum- 
ing the latter to be a mortgage, the only 
possible conclusion, to my. mind, is that if 
the mortgaged propérty isno more than 
tenancyland, it is one which the mortgagor 
had the power to transfer, : 
Another serious objection to'a plea of this 
kind being allowed in appeal is that the 
plaintiff-appellant framed his suitas one 
for redemption which presupposes a valid 
mortgage. He sought to redeem the entira 
mortgaged property without impleading 
the representatives of one of the morigagors 
as he had every right.to do in a suit for 
rademption. Toallow him to succeed on 
the plea under discussion the suit has to be 
traated as one for possession from a sub- 
lessee as he alleges or a trespasser as the 
defendants may well be,” If a question of 
the character we are now required to consi- 
der had been raised in the pleadings, he 
would have been' put out of Oourt by the 
defendants on the ground that the plaintiff 
cannot maintain asuit for possession against 
his suk-lessee in a Civil Court and that the 
proper forum for such suits is the Revenue 
Court. Asa matter of fact the defendants 
‘cannot be regarded as the plaintiff's sub- 
lessees. They have never paid any rent to 
the plaintiff, and if thereis any relationship 
of landlord and tenant between the -defend- 
ants and some other person; it is with the 
landlord to whom they have been attorning. - 
(6) 26 M. 156, ` `. eae f 
(7) 13 Ind, Oas. 618; 15 O, 0,67, Space MENE, 
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It is only by introducing a fiction that the 
plaintiff would treat the defendants as his 
sub-‘enants, that fiction being that the mort- 
gage as amortgage is invalid and that the 
defendants’ possession under a transaction 


of a permissive character should be 
deemed to be. under a__ sub-lease 
which is the only form of trans- 


fer which can be made by an occupancy 
tenant such as the plaintiff is said to be. 
This position is, in my opinion, untenable 
in view of total absence of attornment by the 
mortgagee to the mortgagor, Ifthe mort- 
gage was invalid, the possession of the 
defendants asagainst the plaintiff was in 
trespass and could be put an end to the 
option of the plaintiff. The transferee 
under a void deed cannot plead estoppel 
againt Statute. I donot consider it neces- 
sary to pursue this aspect of the casefurther, 
as, in the view I take, it is only a hypothe- 
tical proposition. But if the defendants are 
not sub-‘enants and have been in possession 
all these years astrespassers, the defendants - 
could well havepleaded a limitation and 
adverse possession.- They could also have 
questioned the right of the -plaintiff to 
recover possession without impleading all 
the c3-sharers in the tenancy. Itshould be 
noted, as mentioned before, that the repre- 
sentatives of one of the mortgagors are no 
parties to this case. `- 
- Having succeeded in cbtaining, from the 
Courts below the relief of possession by 
redemption the plaintiff cannot turn round 
and maintain his ground on any other foot- 
ing than that of a redeeming mortgagor, 
To allow him to do otherwise would-not only. 
be to inflict a hardship on- the -defendants 
but to permit him to approbate and repro- - 
bate. For all these reasons I hold that the 
plaintif-appellant can-urge only such 
‘grounds on appeal as are to be found in his. 
pleadings and that he should not be permit- 
ted toimpugn the two bonds on the ground 
that they cannot operate as creating a 
mortgage or a charge oma property which 
is an occupancy tenure declared inalienable | 
‘by law. - 

As regards the liability of the plaintif to 
pay money under the two bonds I find my- 
-self in agreement with the learned Subor- 
dinate ` Judge. The first bond. dated 
July 27, 1893, is a registered deed contain- 
ing the usual clauses which make it a deed 
of additional mortgage or chargé. It pro- 
vides that the sum of Rs. 170 borrowed 
thereunder will be paid in 1301 Fasli, i. e., a 
year later, and that if it is not so paid, the 
creditor will be -at liberty to recover the 


c “` 


s ` 


aò oo 
eame with the mortgage money due under 


the deed, dated Asarh Sudi 6th, 1293 Faslt, 
and that the executant will firat pay the 


- amount due under the bond and then re-. 


deem the aforesaid mortgage. The trans- 


action embodied in the bond is therein’ 


described as Mashrutul-rehan. The proper- 
ty mortgaged in the original deed is 
mentioned at the foot of the bond. It is 
quite clear that the intention of the parties 
was to make the property already mortgaged 
as security for the payment of the fresh 
advance made by the mortgagee to the 
mortgagor under the bond and that redemp- 
tion was made conditional on payment of 
the amount due thereunder. The case of Har 
Pershad-v, Ram Chander (1) fully applies.to 
this bond. > `. 4 i 

` -It has been contended that the bond 
does not declare the fresh advance 
secured on the mortgaged property in- 
itially and that the charge fastens on 
the property subsequently on non-payment 
on due date. :Iam unable to accede to 
this contention. In every mortgage-deed 
or a-deed creating a charge which con- 
tains. a personal covenant to pay after a 
certain. lime, the encumbrance is created 
forthwith, though it cannot be enforced 
till afcer the expiry of the period within 
which the debter is allowed to pay. The 


definition of simple mortgage contained: 


in s. 58 (b) is as follows:— 


- “Where... a... the mortgagor binds 
himself personally to pay the mortgage 
money, and agrees.:,..... that in the 


event of his failing to pay according to 
‘his contract, the mortgagee shall have a 
- right-to cause the mortgaged property to 
be sold and the proceeds of the sale to 
ke. applied ..... < in payment cf ‘the 
_ mortgage money, the iransaction is called 
a simple mortgage.....” i 

Similarly charge -has. been defined to 
,mean “Where an immoveable property of 
one person is......madesecurity for the 
payment of money to another and the 
` transaction does not amount to a mort-~ 
gage; the latter person is-said to have 
a charge on the property.” 

` Gonstruing the language of the bond 
“above referred: to in the light of these 
definitions I think that the covenant to 
pay in 13801 Fasli does not postpone the 
creation of a charge toa latter date, viz, 
that- fixed’ for. payment.or to the date of 
redemption of the original mortgage. If 
the intention of the parties. was to make 
the property referred*to in the bond ag 
“pecutity for the payment of the new ada 


t 
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vance, a charge must- be deemed to have 
been thereby created. The ‘case . of 
Harjas Rai v. Naurang-(8) does not apply 
to the facts before us. It was the case 
of a covenant contained in the sale-deed 
indemnifying the vendee from -possible - 
loss of the property sold. The .covenant. < 
in that case entitled the vendee to recover 
the consideration of the sale transaction 
with interest if there was “any injury to 
the property sold and if wedo not effect: ` 
mutation of names or do not give poes- 
session ...... from our persons or the 


‘property sold or any other property.” : 


The Court of first instance granted to the 
plaintiff-vendee who had sued for damages ` 
a decree for a certain -sum of 
money by gala of the property sold which 
the vendors failed to secure possession of 
to the vendee, but refused to direct? gele 
of “other property” belonging to the 
vendors. It was with reference to the ` 
latter that the High Court on second. 
appeal held that “the covenant in ques- - 
tion is not such as to create a specific . 
charge in his favour.” The learned Judges 
thought that the purchase ¿money “may 
in certain events be recovered geners!- 
ly from the perscns or the property of 
the vendors. They donot create a charge 
within the meaning- of the expression in. 
the Transfer of Property Act. The case 
before us is not one in:which the plain- - 
tiff is seeking to enforce a charge said 
to exist on property not specified in the 
bond but described- generally as the prc- 
perty of the executant. It is settled law. 
that a stipulation which makes the 
person and property generally of the 
covenantor liable for a certain claim © 
does not create a charge on any 
specific property. The case of Madbo Misser- 
v. Sidh Binatk Upadhya (9) is likewise . 
distinguishable. The bond in that case 
provided “Whereas I have borrowed Rs. 99 
from Madho Misser........I shall pay. 
interest at the rate cf one rupee six annas 
per cent. per mensem without any objec- ` 
tion. I shall pay the entire principal with 
Baiskh 
1289 Fasli without .any objection. If 
- money eccording 
then I deelare 
in writing that I shall lose my right to 1 


-bigha 7 cottas of guzashta land siuated in 


a Mauza Kutha. If I do not pay the 
money according to the promise then the 
aforesaid Misser shall take. possession of 5 
(8) 3 A. L. J, 2207A, W, N. (1906) 88 5 00i 
(8) 14 O, 687, 


t 
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session of the land no interest of the 


money shall be paid by me, and he shall - 
pay the rent of the landlord out of the. 
. profits of the land without any objection,” - 


There is no difficulty in holding thatthe 
bond in that casecontaina no words which 
create any kind of ‘hypothecation ` 
charge. The creditor in that case was to 
take possession ofthe property, apparent- 
ly for good, in default of payment on due 
date, The 


did not create a charge at the time of its 
execution but operated “only as a charge 


upon the land in question upon the non- ` 


payment of the principal’ money in 1289 
Fasli. All that-it does is to create the 


- possibility of a charge ultimately arising 
-on the land” is an obiter dictum’ and has 
not .been approved of 
‘High Courts: 


at least by two 
Balasibramania Nadar 
v. Stivaguru Asari (10) and Nand Lal v. 
Dharamdeo Singh (11). Each deed 
has to be construed with dueregard to 


‘its own terms, and, as I have already 


held, the bond dated July 27, 1893, creates 
a charge from its-date enforceable at a 
given time and in a given manner, ` . 
The second bond dated July 22, 1898, is 
unregistered. It is argued that ass 
mortgage-łeed it is invalid in the absence 


- of registration and delivery of possession 


of the property, which was already held by 
the mortgagee under the originala.mortgage 
deed. It is not necessary to discuss the 
debatable question as to whether a mort- 
gage can be made of the equity of redemp- 
tion by an unregistered deed and as to 
whether an equity of redemption is sus- 
ceptible of such delivery of possession as 
the mortgagor can make. It is conceded 


- that in so far as a document creates merely 


a charge no registration thereof is necessary. 
As I read the bond I have no doubt that it 
creates at least a charge. It recites that 


“the property specified therein had been 


mortgaged by the deed dated the Asarh 
Sudi 6th, 1293 Fasli, that a deed of Mask- 
rutul-rehan was executed previously and 
that another Mashrut-ul-rehan deed'is now 
executed with the covenant thatthe sum 


© of Rs. 85 borrowed then would be paid on 


. principal and interest due under the mort- - 


or before redemption along’ with the sums 
due under the earlier deeds, It winds up 
by a declaration that the executant and his 
representatives-in-interest will -pay the 


(10) 11 Ind. Oas, 629; 21 M. L. J. 562. 
(11) 78 Ind, Cas. 457; A.I. R. 1925 Pat. 288. 
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observation of the’ learned . 
Judges that the document in that case - 
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gagee-deed and the two deeds of Mashrutul- 
rehan and can then take back the deeds’ 
and possession of the property covered 

thereby and shall have no objection to 

abiding by that covenant. The deed, in 

my opinion, clearly secures the payment of 
money advanced - thereunder on the -pro~ 

perty originally mortgaged. 

The mortgagee is entitled to enforce the 
covenants contained in the two bonds 
which make redemption -conditional on 
payment of all the sums due under the 
three deeds, They are not merely personal 
covenants but accompany a charge validly 
created on the equity of redemption left to 
the mortgagor afterthe first mortgage trane- 
action. Such covenants run withthe land and 


_ can be enforced not only against the execute 


ants of the bonds: but against his heirs and 


-Teprasentatives in respect of the property 
“subject to the charge. 


The Full Bench 
case of Har Pershad v. Ram Chander (1) is 


‘sought to be distingaished on the ground 


that the bond in that case was held to 
create a mortgage whereas in the case 


-before us the unregistered bond cannot 


be held :to create a mortgage. I do not 
think that the ratio decidendi of that case 


‘can be limited to the case of a mortgage 


so as not to be applic2zble to the case of a 
bond creating merely a charge. In either 
is created on the 


discharge it at the time of redemption. 
Section 100 of the Transfer of Property 
Act makes “all the provisions hereinbefore 
contained as to a mortgagor” applicable 
to the owner of the property subject tog 
charge, I hold, therefore, with the Court 
below that the money due under the 
second boad must be paid befora the’ 
plaintif can redeem the mortgaged pro- 
perty and recover possession thereof from 
the mortgages, f ; 

“In view of the findings arrived at by 


“me above I would dismiss thisappeal with 


costs. 

By the Court,—As the members of 
this Bench are not agreed as to how. the 
appeal ought to be decided we direct that 
the case be laid before the Hon'ble the 
Chief Justice so that the appeal might 
be heard by one or more of the other 
Judges as the Hon'ble the Ohief Justice 
may direct for the decision of the points 
of law formulated below, Having regard 
to the fact that the opinion of the Hon'ble 
Judge or Judges who may hear the appeal 
on the points of law raised, specially the 
third point, will lay down, once for all, 


-: dated February 
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vexed question of ‘tasking of bonds to usu- 

`. fructuary mortgages’ will have to be decid- 

“ed in future, we recommend that, if possible, 

‘the number of Judges who may hear the 

` appeal may be as large as possible, 

Points which have to be decided are:— 

1. Whether it was open to the plaintiff 

“to raise- the plea, viz.; the property mort- 


gaged is cccupancy holding, in the Court ~ 


below? i : 

' 2, Assuming that the Property mortgag- 
` ed is occupancy holding, is the plaintiff 
‘entitled to redeem without paying the 

amounts secured by the deeds of 1893 and 


- 1898, on the ground that the transfer of - 


occupancy holding is void in law? 


3. Assuming that the property mortgaged 

is transferable, whether the deed of 1898 

cannot be treated as compulsorily redeem- 

‘able: by. the. plaintiff along- with the 

mortgage of 1293 Fasli, on the ground 
that the deed (of 1898) is not registered?. 


OPINION OF THE FULL BENCH. 
Mukerji,‘J.—Three points have been 
referred for the decision of the Full Bench 
and they are:— 
~ J, Whether it was open to the plaintiff 
: to raise the plea, viz., ‘the property mort- 
` gaged is occupancy holding’, in the Court 
below? i i 
2, Assuming that the property morigag- 
- ed is occupancy holding, is the plaintiff 
entitled to redeem without paying the 
amounts secured by the deeds of 1893 and 
“1698, on the ground that the transfer of 
occupancy holding is void in law? 
3. Assuming that the property mortgaged 
‘is transferable, whether the deed of 1898 
cannot be treated as compulsorily redeem- 
- able by the plaintiff along with the mort- 
gage of 1223 Fasli, on the ground that 
the deed (of 1898) is not- registered? 
As to thə first point it was conceded 
. that it was open to the plaintiff to raise in 
_ the Court below the plea, viz, the property 
. mortgaged was occupancy holding. I hold 
‘accordingly. 
On point No, 2 I do not propose to 
‘write another judgment, although fresh 
arguments have been adduced before the 
Fall Bench. My judgment on which the 
referring order is based, viz., the judgment 
: 20, 1929, answers must of 
. the points argued. I shall, however, say 
it : few poe PA na 
i ave held that the deeds of 1893 and 
. 1898, by their language, would constitute 
subsequent mortgages over the property 
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originally mortgaged. My brother King; 
J., has taken the view, that the documents 
create charges and in view of the ruling of 


their Lordships of the Privy Council in 


Panaganti Ramarayanimgar v. Maharaja 


“of Venkatagiri (12) a mortgagor has to 


pay not only the money secured: by the 


original mortgage of 1886, but also the - 


amounts charged by the two subsequent 
deeds, on the property. On this point I 


_ do not propose to express any opinion, for 


in view of my finding no question of 


“charge” arises. 


The next point on which I would like 
to say a few words more is this, My 
brother Niamatuilah, J, is of opinion that 


` the mortgagor or his legal representative, 
‘so long as the latter is not a transferee of 


property, should be held bound by the 
personal covenant to pay, into which he 


“bas entered, although the property was 


not made security for the loan, This would 
mean that what was not a security is to 
be converted into a security, simply becauee 


‘there is an agreement to pay the money, 


personally. Hither there was a security 
or there was no security, If there was no 
security, the personal promise to pay 
cannot be converted into a security, for 
ex hypothesi there is no security. 

I, therefore, am unable to resile from 
my position that so long as the subsequent 
bonds do not constitute a mortgage (prefer- 


ably usufructuary mortgage, but a simple - 


mortgage or at least a charge, in any case), 
there can be no bar to the redemption and 
recovery of property on payment of. the 
mortgage amount originally secured. I 
answer accordingly. 


On the point No. 3, for reasons already - 
given, my answer is that the plaintiff can- 


not be compelled to pay the amount 
secured by the deed of 1893 for the reason 
(inter alia) that the document is unregis- 
tered. . 

King, d.—The facts of the case are 
set fortn in the Judgments dated February 
20, 1929, of my learned brothers, Mukerji and 
Niamatullab, JJ., who differed in opinion 
and referred the appeal to a larger Bench 
for decision. f 

The first point for decision is— 


“Whether it was open to the plaintiff to 


raise the plea, viz, the property mortgaged 


(12) 100 Ind. Cas. 86; 50 M. 180; A. I. R.1927 P. O 


32; 52M. L.J. 338; (1927) M. W.N. 261:25 L. W. 
621; 29 Bom. L. R.805; 45 O, L.J. 395; 31 0. r N, 
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670; 26 L, W. 134; 39 M, Li. T. 224; 54 
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is an -occupancy holding, in the Court 
below.” - 

The fact that the property mortgaged is 


an occupancy holding was expressly agreed . 


to by both parties in the.lower Appellate 
Court. -I see no reason why 8 question of 
pure law arising out of admitted facts 


should -not be raised in first appeal.. No . 


authority has been shown for the contrary 
view which has not been seriously pressed. 
I would answer the first question in the 


afirmative. Wet: 


The second question for decision is— ; ` 
“Assuming that the property mortgaged 


is an occupancy holding, is the plaintiff - 


entitled to redeem without paying the 
amounts secured by the deeds of 1893 and 
1898 on the ground that the transfer of 
occupancy holding is void in law ?” 4 
It may be noted at the outset that the 
fact, that the’ property mortgaged is an 
-occupancy holding, is not based upon a 
mere assumption but upon the express 
agreement of the parties. l 
The right of an occupancy tenant to make 
a usufructuary mortgage of his holding 
during the currency of U. P, Act XII of 1881 
was recognized in the Full Bench decision 
in Khiali Ram v. Nathu Lal (2). The learn- 
ed Judges took the view that, although the 
“right of occupancy “was declared to be not 
transferable, the’ Legislature did-not intend 
-to prohibit the occupancy tenant from 


transferring the “right to occupy”, or the . 


right of possession; by way of sub-lease or 
usufructuary mortgage, -This leading case, 
which was decided so long ago as 1593, has 
been uniformly. followed ever since without 
any expression of doubt or dissent and we 
are bound to take it as laying down the 
correct law on this point. We must hold, 
therefore, that the usufructuary mortgage 
of 1846 was perfectly valid. In accordance 
with the terms of that mortgage-deed, the 
mortgagor, is prima facie entitled under 
s. 62 (b) of the Transfer of Property Act 
fo recover possession. of the property upon 
payment of the principal money only, as he 
offers to do. 

Now we have to consider the effect of the 
subsequent deeds of 1893 and 1898, 

The first question is whether they pur- 
port to create mortgages or charges on the 
property. fo e : NA 

In my opinion they do not amount to 
usufructuary mortgages for the following 
“reasons :— A ate 
` (1) Thsy do not purport to transfer any 
interest in the property. The only interest 
which the borrower could . originally trans- 
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fer was the right of possession and enjoy- 
ment of the profits. This right had already- 
been transferred by the mortgage of 1686. 
The deeds of 1893 and 1828 do not pur- 

port to transfer this right over again (if such 
transfers -were possible) or.to extend the 
right of possession for a longer term. 

_ (2) The borrower did not deliver posses- 
sion, The lender was already in possession 
as usufructuary mortgagee and there was 


-no'pretence of delivering possession to him 


over again. The delivery of possession ig 
an essential feature of a usufructuary 
mortgage. i 

(3) The borrower did not authorise the 
lender to appropriate the profits in lieu of 
interest or in payment of the principal, or 


. partly in lieu of interest and partly in pay- 


meni of the principal. This is another 
essential-feature of a usufructuary mortgage 
which is wanting. | 

So, in my opinion, the deeds of 1893 and 
1898 cannot amount to usuiructuary mort- ` 
gages as defined in s. 88 (d) of the Transfer 
of Property Act. ©: . 

They cannot amount to simple mortgages 
as there is no express or implied agreement 
that tke lender might cause the mortgaged 
property to be sold in payment of the mort- 
gage money. The borrower never had any 
saleable interest and he never profeased to 
give the lender any right of sale. -à 

I hold that these deeds do not amount to 
mortgages of any description. 

Oa the other hand, I think these deeds do 
purport to create charges, as defined in s. 
100 of.the Transferof Property Act. The: 
parties intended that the lender should 
retain the property as security. for the fur- 
ther loans. The borrower agreed not to 
recover possession of the property, by 
redemption of the mortgage, without repay- 
ing the further loans together with interest 
at the stipulated rate. I agree with 
Niamatullah, J., and the lower Appellate 
Oourt that the deeds should be construed as 


‘purporting to. create charges, but’ not 


mortgages. 3 

The distinction between mortgages-and 
charges is, however, unimportant in view 
of the interpretation which the Privy 


. Council have put upon s, 61 of the Transfer 


of Property Act in the case of Panaganti 
Ramarayanimgar v. Maharaja of Venkata- 
giri (12). Their Lordships held thats. 61 
enacts by implication. thata mortgagor 


-cannot redeem a mortgage without paying 
money due under a separate mortgage or 
charge on the same property. Upon this 


interpretation the mortgagor in this cage 
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‘ would -not -be-entitled to redeem the mort- 
gage of 1886 without -paying the money 


secured by the deeds of 1893 and 1598, if 


“the latter are held to create valid mortgages 


“or 


‘ charges upon the property. in 
the present case there are express. con- 
tracts in Exs. B-and Oto the effect that 


-the money secured. by them must be paid 


‘of 


before, or at the time of, the redemption 
the mortgage of 186, but it. 
appears from the Privy Council ruling 
just mentioned that the mortgegor would 


“be compelled to pay the moneysecured by 


Exs. B and O (assuming that they are valid 


‘mortgages or charges) as a -condition of 


redeeming the mortgage of 1886, even with- 


' out any express contract to that effect. 


The next question for determination, 


` therefore, is whether Exs. B and O do create 
- valid mortgages orcharges. We. have not 


been referred to any case in which a similar 


- question has been-decided or discussed. In 


-sionin 1876. Subsequently he tooka far-. 


` mortgage. 


_ the caseof Hardayal Lal v. Ganga Koeri (4) 
- the facts were very-cimilar, An occupancy 


tenant mortgaged his holding. with posses- 


ther loan from the mortgagee and executed 
a bond promising to repay the further loan 
together with interest before redeeming the 
A ‘Division Bench of this Court 


' held that the bond created a further mort- 


gage and the mortgagor could not redeem 
the original mortgage without paying the 
amount due onthe further mortgage alio. 
The validity of the further mortgage by the 
cecuparncy ténant was never questioned or 


: diecussed, so this ruling is not of much 


- charges. 


help to ue. a 

I have already expressed the opinion that 
Exs. B and O donot even purport to create 
mortgages although they do purport tocreate 
Exhibit O cannot in any view 


: of the case create a valid mortgage because 
. it is unregistered and there was no delivery 
: of possession of the property. But apart 
: from this defect (which applies only to Ex. 


“ gultivation. 
-able by sub-lease or usufructuary mortgage 
‘and not in any other way, e. g., by . sale. 


©) [hold that when Exs. B and O were 
executed the executant was not. competent 


. to’ create a mortgage or charge upon the pro- 
` perty. ‘The only transferable interest which 


he-ever had was the right cf possession or 
This right-was only transfer- 


Now the executant had already transferred 


this right to the mortgagee by the usu- 


fructuary mortgage of 1886. . He could -not 


transfer possession for the second time to 
“the mortgagee who was slready in possession 
-a8 a mortgagee.’ So the executant retained 
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no transferable interest whatever in -the 
property. Sie E 

Now I think it is clear that a person 
having no transferable interest whatever in 
property cannot validly pledge that pro- 


. perty as security whether by way of mort-' 


gage or of charge. So, in my opinion, 
-Exs. B and O cannot operate either as 
mortgages or charges and lagree with my 
learned brother Mukerji, J., on this point. 


But it has been argued that, even if Exs, 
B and O are invalid as mortgages or charges, 
‘why should not the plaintiff be bound by 


the personal covenants evidenced by those | 


‘deeds to pay up the sums due upon them 
before redeeming the mortgage of 1886? 
‘The plaintiff is not a transferee from the 


original-mortgagors but is the son and heir. 


of a mortgagor. Prima facie he ought to 
-be bound by the lender’s personal covenant. 


This question is not free from difficulty. 


The Transfer of Property Act itself does - 


not afford any clear guidance on this point. - 


‘It is argued for the appellant that 6,60 ` 


gives the mortgagor an absolute and un- 


‘quslified right to redeem the original mort- - 


gage upon payment of the-mortgage money 
-in‘spite of the subsequent contracts not to 
-redeem without repaying thefurther loans, 


Reliance is placed on a Privy Council ruling © 


“in Mohammad-Sher Khan v. Swami Dayal 


-(13)in which their Lordships point out that. 


.8. 60 is unqualified in its terms and contains 
no saving provision, as other sections do, in 
favour of contracts to the contrary. It must 
be observed, however, that their Lordships 


were considering contracts contained in the. 
. original mortgage-deed itself. 


€ The view 
taken, as I understand it, was that the mort- 


gagor could not, by stipulationsinthe con- : 


‘tract -of mortgage, derogate from the 
absolute right .of redemption conferred on 
him by Statute. The same argument applies 
to s. 62 where theright-to recover possession 
‘of the property under cl. (b) upon pay- 
ment cf the principal money appears to be 
‘absolute, notwithstanding any contract to 
the contrary. This doctrine. cannot be 
applied without qualification to a subsequ- 
ent and independent contract entered into by 
the mortgagor in consideration of receiving 


a farther loan. Their Lordships of the Privy - 


Council have themselves laid down in 


(13) 66 Ind. Oas. 853; 20 A. L. J. 476; 30 M.L. 
220: 9 O. L.J. 81:42 M. L. J. 584; 250.” 0.8;3 
L. J. 468; 24 Bom. L. R. 695; 44 A. 185; (1922) M. 
N. 378: A. I. R.1922 P. O. 17; 4 U. P. L. R, (P. O.) 50; 
28 O. W.N: 79; 49 I. A. 60 (P, O). n : 
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Shankar Din v. Gokul Prasad (14) that there 
‘is nothing in law to prevent the parties to a 
mortgage from coming to a subsequent 
arrangement qualifying therightto redeem. 
“This ruling, however, cannot be taken to 
` mean that every subsequent agreement, 
qualifying the right toredeem, whatever 


` the form or terms ofthe agreement may be, 


must be upheld as valid. The question is 
- whether the ruling covers a 
agreement not to redeem without paying 
unsecured debts due to the mortgagee. 
_ First we should see whether the Act 
itself throws any light upon the question. 
Section 61 (as.interpretedby the Privy 
Council) enacts that where the same mort- 
gagee holds several mortgages of the same 
property then the mortgagor is not entitled 
. to redeem one mortgage without paying the 
money due under the other mortgages. It 
also enacts that a mortgagor seeking to 
redeem one mortgage must also pay the 


money secured by a separate mortgage of | 


separate property if heis bound by a con- 
tract to this effect. - : 
lt appears, therefore, that the right con- 
ferred by s. 60 or e. 62 to redeem a mortgage 
“upon payment of the mortgage money due 
“under that mortgage is not absolute, but is 
` qualified by the provisions of s, 61. When a 
mortgagorseeks to recover possession of mórt- 
gaged properly by paymentof the principal 
money under 8. 62 (b) the only qualifications 
Ry his right, recognizad by Statute, are that 
e 
money due to the mortgagee under a sepa- 
"tale mortgage or charge (a) upon the same 


property even without a contract to this” 


„effect; (b) upon separate property if there is 
a contract to this effect; and (2) Without 
giving reasonable notice of tender or pay- 


ment, in accordance with the 4th paragraph- 


of s. 60, if there is a contract to this effect. 
It appears then that the Legislature recog- 
nizes that the mortgagor, when seeking to 
redeem a mortgage, is bound in certain 
circumstances to diecharge certain. secured 
debts as a condition precedent to redemp- 
_tion. There is no provision stating that 
the mortgagor is also liable to discharge 
“unsecured debts, a8 a condition of redemp- 
_tion if he is bound by a contract to do so, 
' but it cannot be safely inferred from the 
absence of such provision that the mortgag- 
or is not .so liable. 
In the abeence of clear statutory guid- 
14) 16 Ind. Cas. 78; 34 A. 620; 14 Bom. L. R. 1098;- 


( 
-23M.L. J. 621; 15 O. O. 285; 12 M. L. T. 419; (1912) 
M. W. N. 1061; 10 A. L. J. 344;17 0. W. N. 1517 
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cannot redeem—(1) Without paying 
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ance we are entitled to consider the 
‘recognized principles of the English Law 
-f mortgage. | According to Ooote’s Law. of 
Mortgage (Eighth Edition, Vol. IT, page.1175, `- 
“the general principle governing the ques- 
tion as to when a mortgagee will be allowed 
to charge further advances in -account 
‘appears to be that such advances must have 
‘béen made on the faith of.an actual charge 
‘on the land and not on merely personal 
security.” Di i 

On this principle a mortgagor. cannot be © 
compelled to pay off unsecured debtsas a | 
-condition of redemption. This passage is 
-quoted by Alston, J., in Ranjit Khan v. 
Ramdhan Singh (15) where he discusses the . 


‘case of Sheo Shankar v. Parma Mahton (16) 


and observes :— ` 
“In my opinion the finding that there was 
‘no charge on the property was .a sufficient 
-answer to the plea that the plaintiff must - 
-pay off both debts before he could redeem." 
In the latter case the mortgagor was the 
-plaintiff's predecessor-in-title, so it is not 
‘clear whether the plaintiff was a transferee 
ora representative of the mortgagor; the 
-decision did not turn upon that distinc- 
tion. I gather from this passage in Coote's 


- treatise that even the mortgagor himself 


would not be bound to pay an unsecured 


- debt as a condition of redemption, 


There is a further passage on the same 


“page of Ooote’s treatise which is even more 
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directly apposite— “a further ‘advance 
cannot be allowed in account if made on 
the security of a charge which proves to be 
invalid.” l 

This rule is directly applicable to the 
present case as I have held that Exs. B 
and O purport to create charges but they 
do not create valid chargas, It would seem 
‘anomalous to allow the lender to enforce an 
invalid charge indirectly, under the guise 
of a personal covenant, when he could not 
‘enforce it directly as a charge, ` f ; 

The principle of English Law appears to 
be that a mortgagor cannot be compelled, 
as a condition of redemption, to pay sums 
which are not secured upon the mortgaged 
property; mere personal covenants to pay 
unsecured debts, as a condition of redemp- 
tion may be ignored. Isee no reason why 
the same principle should not be applied in 
India ‘in the absence of statutory. author- 
ity to the contrary. pah p 

The case-law on this point is conficting, | 


{92h Oas. 859; STA. 482 at p. 488; 6 A.D. J. 


0. g0 A. 559,1 A. L. J, 282; A; W. N. (1904) 
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“In Allu Khan. v. Roshan Khan (17) a pro- 
prietor having made a usufructuary. mort- 
gage of his property gave the mortgagee 
four successive bonds in consideration of 
further loans .and stipulated that he would 
pay off the amount of .the bonds before 
claiming. redemption of the mortgage. It 
was held that the bonds did not create 
charges on the property but the mortgagor's 
representative was nevertheless bound by 
‘the contract and must pay the amount of 
:the bonds before redeeming the mortgage. 
This ruling is unsatisfactory as it speaks of 
the mortgagor seeking redemption as if 
he were a person seeking an equitable relief 
-and proceeds upon the view that it would 
- be inequitable for him to set aside the 
obligation contained in the bond. There 
-are rulings of other High Courts to-the 


same. effect, namely, that bye-agreements to - 


pay unsecured debts as a condition prece- 
dent to. redeeming a mortgage are binding 


upon the mortgagors and their representa- — 


tives although not binding upon assignees 
of the right to redeem, . see. Hari Mahadajt 
Savarkar v. Balambhat Raghunath Khare 
(18), Yashvant Shenvi v. Vithoba Sheti (19), 
Unni v. Nagammal (20) and Abdul Majid v. 
Zorawar Sah (21). . i 
The contrary’ view was taken in Sheo 
Shankar v. Parma Mahton (16) where it was 
held that such bye-agreements to pay un- 
“gecured debts were void as clogs upon the 
| the right of redemption and as inconsistent 
with the rights conferred upon mortgagors 
py s. 60 of the Transfer of Property Act, 
-1882, This case was followed in Rugad 
Singh v. Sat Narain Singh (22) andin Durga 
Pershad v. Dukhi Rey (23).. A similar view 


_ was taken in Rajmal v. Shivaji (24)in which . 


the soundness of the decision in Hari 


Mahadaji Savarkar v. Balambhat Raghunath © 
: Khare (18) was doubted. With due respect . 


to the learned Judges responsible for these 
. decisions, I do not think that the equitable 
dcetrine about clogging the equity of 
redemption is properly applicable to 
subsequent and independent ‘contracts 
- qualifying the right to redeem, The deci- 
sions may, however, be supported on the 
- grounds that contracts not to redeem with- 


(17). 4A. 85; A. W. N. (1885) 133. 

(18) 9 B. 233. 

(19) 12 B. 231. . 

(20) 18 M. 368. 

` (21) 92 Ind, Cas. 675; 3 O. W. N.121; 13 O. L. J. 10; 
< A.L R. 1926 Oudh 228: 290. 0.118. - ; 
(29) 27 A.178; A. W. N. (1904) 208; 1A,-L. J. 


79.- 
93) 9 0. W. N. 789. 
Ca 97 B. 154; 4 Bom. L, R. 966. ° 
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out. paying unsecured ` debts. due to 
the ‘mortgagee are inconsistent with the 
of the law of 
mortgage in England and that those prin- 
ciples may be applied in India as rules of 
justice, equity and good conscience. 

Sir Rash Behari Ghose in his Tagore Law 
Lectures on the Law of Mortgage (5th Edi- 
tion, page 241) clearly expresses his own 
opinion as follows:— < 

“But if there is no pledge of the land, a 
mere agreement to pay other debts which 
may be due to the mortgagee as one of the 
conditions of redemption will not be bind- 
ing upon-the mortgagor so as to prevent 
him from redeeming on payment of the 
secured debt only. Thecases in which a 
contrary view was taken can ‘hardly now 
be regarded as law. It is true that they 
have not been expressly overruled; but the 


trend of recent case-law is in favour of the 


mortgagor.” 
He points out that to say that a mort- 
gagee may not foreclose for anything be- 


_ yond the debt due on the security, but a 


mortgagor must pay as the price of re- 
demption unsecured debts due to the. mort- 
gagee as well as the mortgage money, is 
not merely - anomalous but postulates 
“something that is not true, namely, that 
redemption is nota right of the mortgagor 
but a mere favour shown to him.” 

His opinion is entitled to great weight. 
T agree to his view which is in accordance 
with the trend of most of the more recent 
decisions. I also agree with him that it 
was hardly necessary to invoke the highly 
ambiguous rule against clogging the equity 
of redemption which has been preserved in 
the English Law merely onaccount of its 
venerable age. ` 

I should prefer to hold that such bye- 
agreements are void as being inconsistent 
with recognizəd principles of the law of 
mortgage. r 

I would answer the second question in 
the afirmative. ` 

The third question is “assuming that the 
property mortgaged is transferable, whether 


_ the deed of 1898 cannot be treated as com- 


pulsorily redeemable by the plaintiff along 
with the mortgage of 1293 Fasli on the 
ground that the deed of 188 is not regis- 
tered,” 

I have pointed out above that it is com- 
mon ground that the property mortgaged 
is an occupancy holding and that the right 
of occupancy is not-transferable. This 
question was based upon a misunderstand- 
ing of the facts, and clearly does not arigs 
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from the facts admitted in this case. If, 
however, it is considered necessary to 
answer a hypothetical question, then my 
answer is that non-registration would not 


affect the plaintifi’s liability under the 


| deed of 1898. 


The result is that I would agree with my ` 


learned brother Mukerji, J., in allowing the 

_ appeal in the terms specified by him. 
Niamatullah, J.—At the hear- 
ing before the Full’ Bench we were 
referred to a statement of the defendant's 
Pleader before the lower Appellate Court, 
contained in paper No. 69.0, which puts the 
“ defendant out of Oourt so far as the first 
question referred to the Full Bench is con- 
cerned. In that statement it was admitted 
that the lands in dispute formed part of an 
occupancy holding. Ifthe attention of the 


`- Division Bénch had been drawn to it, a ` 


reference of the first question tothe Full 
Bench would have been avoided. In view 
of the defendant's readiness to admit that 
the lands indispute constitute an occupancy 
tenure, no possible objection can be taken 
‘by him to the case being argued on that 
assumption. -Itis only if that facts were in 
controversy that the plaintiff could com- 
plain of being taken by surprise at a time 
when he had no opportunity of establish- 
ing that the land in question is not tenancy 
land at all or, if it is such, it is not an 
‘occupancy tenure a transfer of which is 
void, being in defeasance of state prohibit- 
ing alienation. The nature of the tenancy 
being admitted and there being no possibil- 
ity of a question of fact being raised, the 
plaintiff-appellant was rightly allowed to 
` argue what were questions of law pure and 
simple. I would answer the first question 
in the affirmative. i 
The principal point in the case is the one 
embodied in the second question, viz , whe- 
ther, “assumingthat the property mortgaged 
is occupancy -holding, is the plaintiff entitl- 
ed to redeem without paying the amounts 
secured by the deeds of 1893 and 1898 on 
“the ground that the transfer of occupancy 
holding is void in law”; 
’ Imay mention at the outset that both the 
bonds contain the usual stipulations which 
‘characterise deeds of further charge ex- 
pressly making payment of sums due 
thereunder a condition precedent to.re- 
demption of the usufructuary mortgage of 
18x6, The bonds are described'as mashrut- 
ul rehanj deeds, and -the property mort- 
gaged is detailed at the foot of each bond. 


The position of the parties to these deeds ` 


< may be summed up in afew words, An 


`~ | 
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occupancy tenant. made a usufructuary 


_ mortgage of his holding in 1886, agreeing 
_ that he would not redeem or resume pos- 


_ plaintiff-appellant, 


session without paying a certain amount, 
Subsequently, in 1893, he executed a second 
bond hypothecating the holding inf lieu of 
a fresh advance, agreeing not to redeem or 
resume possession of his holding without 
paying not only the sum advanced under 
the first deed but also that under the second. 
Lastly, in 1898 he executed a third bond in 
consideration of a further advance, agree- 
ing that he would not redeem or resume 
possession of his holding without paying 
not only what was due under the first and 


` second deeds, but also what would be due 


under the third. The question is’ whether - 
the covenants contained in the Jater two 
deeds, which disentitle the mortgagor to 
redeem or to resume possession without 
payment of sums due thereunder are. bind- 
ing. : 

As regards the 


so-called ` mort- 
gage of 1886, it 


is conceded that the 
pe. the son and heir 
of the original mortgagor, cannot be 
allowed to recover ‘possession without 
paying the amount due thereunder. It is 
argued that he is not under a similar obliga- 
tion in relation tothe later bonds because, 
being deeds of simple mortgage or charge, 
they are void and unenforceable. The 
distinction, thus. sought to be drawn, 
postulates, by implication, the rule that 


` mortgage of an occupancy holding is valid, 


‘is 


if usufructuary, and invalid if simple, 
Having regard tothe definition of mortgage 
as “a transfer of an interest in specific 
immoveable property for securing payment 
of money” euch a positionis an impossible 
one. A simple mortgage of an occupancy 
holding is invalid, because it is a mort- 
gage, i.e. ‘transfer of an interest’, A usufru- 
ctuary mortgage is no lessa ‘mortgage’ or 
‘transfer of an interest’. A transaction must 
be a mortgage first, and simple or usufruc- 
tuary afterwards. The subtle distincticn 
between ‘a right of occupancy’ and ‘a right © 
to occupy’ does not make it valid as a 
mortgage, An occupancy tenant has no 


_ more than a permanent right to . occupy, 


acquired either by alease or prescription, 
The essential distinction between a lease- 
hold right and rights created by tranfer, 
such as sale or mortgage, is that in the 
former only ‘a right to enjoy the property’ 

created (cf. 8, 105, Transfer of 
Property Act), while in the latter property 
itself or interest therein is transferred. 


Whenever a leasehold ‘right is assigned by 
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, Bale or mortgage, if it is assignable, only 
' ‘the right to enjoy’is transferred, and the 
-transferor, the, 
‘liable to his-own lessor (ef. 5. 108, Transfer 
» of Property Act). We cannot, therefore, 
_, Justify usufructuary mortgage of an occup- 
. ancy holding on the ground that it operates 
asa transfer of ‘right to occupyi and not 
’ of ‘occupancy right’, as even in case of 
sale, $ assuming it to be valid, no 
-more than right to occupy’is transferred, 


' _ for the simple reason that the occupancy 


‘tenant has no more than a permanent right 
to toccupy.. The distinction, therefore, 
` between the transfer of an ‘occupancy right’ 
and of ‘right to occupy’ is without a fdiffer- 
„ence. The distinction has, however, been 
recognised in Khiali Ram v, Nothu Lal (2) 
- and the cases that follow it and should be 
accepted; but it must be said that the learn- 
ed Judges who made itdid thereby uphold 
“the validity of usufructuary mortgage as 
. such of occupancy right. 
that a mortgage of occupancy holding 
usufructuary or otherwise, is void as a 
| mortgage., A deed creating a charge on 
. occupancy rights is equally invalid. It 
does not matter if sucha deed is registered. 
It may, however, be upheld otherwise than 
asa mortgage and to a lesser extent. In 
-case of usufructuary mortgage of an occup- 
< ancy holding, the mortgagor cannot recover 
possession without payment of sums due 
under the mortgage, not because it is a 
valid mortgage and the rules applicable to 
-valid mortgages relating to’ redemption 
compel him to do so, but because heis bound 
-“by a covenant to pay, before resuming 
possession, which covenant -is binding, 
apart from any supposed relationship of 
- mortgagor and mortgagee, and under the 
. general law applicable to agreements ofa 
personal character. In this view of the 
matter, no distinction can be made between 
a covenant contained in the so-called deed 


` of usufructuary mortgage and a covenant. 


_ contained in the so-called deed of simple 
<. mortgage, a deed of further charge or simple 
- money bond. Jn each case, it can -be 

enforced against the person bound by it. 
Reliance is placed on Khiali Ram v. Nathu 
`` Lal (2) and Brij Mohan Das v. Algu (8) for 
the proposition that a usufructuary mort- 
gage of an occupancy holding is valid and 
for that reason, money due thereunder must 
‘be paid ifthe mortgagor seeks to redeem. 
< The same reason, it is said, does not exist 
~ in case of simple mortgage, which implies a 
_ right of sale and is, therefore, invalid. I 
‚Bhall presently deal with the contention, 
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but would remark in passing that a right_- 


original lessee, -continues — 


Ihave no doubt . 
. mortgage, of usufructuary mortgage 
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of sale is equally implied in case of an 
usufructuary mortgage. It is true s. 67, 
Transfer of Property. Act, disentitles an 
usufructuary mortgagor “to institute a suit 
for foreclosure or sale” but, if §the-mort- 
gagor seeking to obtain possession institutes 
a suit for redemption and fails to pay 
within the period of grace, the mortgaged 


-property is to be sold; vide -O. XXXIV, r. 7 


(d).and r. 8 (4). Under the initial contract , 
-between the partiesthe mortgagee is only 
entitled to retain possession till .he is paid 


“ off; and, if dispossessed, he can sue for pos- 


session within 12 years (Art. 185, Limita- 
tion Act). The mortgagor cannot withhold 
it, relying on his proprietary title, The 
mortgagee, if left in possession, cannot call 
in his money by sale of the property, ex- 
cept in the event of a decree for redemp- 
tion being passed and money not being 
paid before due date. It cannot be sug- 
gested consistently with the definition. of a | 
and 
their incidents that there is no transfer of 
an interest.in case of usufructuary mortgage 
or that the mortgaged property is not made 
security for the money advanced.’ Mortgage 
has been defined in s. 58 of the Transfer of 
Property Act to mean “the transfer of an 
interest in specific immoveable property for. 
the purpose cf securing the payment. of 
money advanced or to be advanced by way 
of loan. .°. .” 

Then follow the definitions of various 
forms of mortgages, and usufructuary mort- 
gageis defined thus:— 

- “Where the mortgagor delivers possession 
of the mortgaged property to the mortgagee 
and authorises him to retain such posses- 
sion until payment of the mortgage money, | 


«and to receive the rents and profits accruing 


from the property and to appropriate them- 
in lieu of interest or in payment of the 
mortgage money and partly in lieu of 
interest and partly in payment of the 
mortgage, the transaction is called an 
usufructuary mortgage. .... .” 

A simple mortgage and an usufructuary 
mortgage are both ‘mortgages’, ar defined, 
with additional incidents. It cannot be 
doubted that one ofthe characteristics in 
both is that the mortgaged property is 
security for the loan. The rights of an 
usufructuary mortgage, broadly speaking, . 
are . (1) to retain possession till paid off, and 
(2) to recover his money, if heso desires, 
-by sale of the property, when and if a 


‘ decree for redemption is passed and money 
„is not paid during the period of grace, . 
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of an arrangement in the form of a sub- 
lease or otherwise under which possession 
is made over by onè to another on condi- 


tion that it shall not be resumed without.” 


re-payment of a sum of money. advanced. 
It falls short of usufructuary mortgage 
because sale cannot take place in any 
contingency. The ratio decidendi of Khialt 


Ram v. Nathu Lal (2) so far as it relates to` 
usufructuary mortgage of an occupancy 


holding is.that itis valid only to the extent 
that right to occupy is transferred on con- 
dition that possession is to be-retained by 
the creditor till money is paid and that it 
is invalid so faras it may give a right to 
the creditor to realise his money by sale of 
the property. The learned Judges had 
before them the case of an occupancy. tenant 
having sublet his holding and the question 
was whether subletting by an occupancy 
tenant is valid. 
this Court were cited in support of the 
contention that subletting was not valid. 
One was Ganga Din v. Dhuran, Dhar Singh 


25)in which it had been held that an - 


usufructuary: mortgage of an occupancy 


holding was invalid and the other was: 
Abadi Husain v. Jurawan Lal (26) in which. 
a zar-i-peshgi lease by an occupancy tenant- 


had been declared: invalid. The learned 
Judges who decided Khiali Ram v, Nathu 
Lal (2) observed : way) 

“No doubt, a usufructuary mortgage by an 


occupancy tenant of his occupancy holding: 


does for the terms of the mortgage transfer 
such right to the possession of the land 
mortgaged as the mortgagor has, but it. 
does not transfer the right of occupancy. 


and no decree for sale of the right of: 


occupancy could be obtained in a suit by the, 
mortgagee under Act. §1V of 1882 whether 
the second paragraph of s. 9 of Act. XIL of: 
1881 applied or not. Even ifan occupancy 
tenant... , . were to bring a suit for 
redemption of a usufructuary mortgage of 
his occupancy holding, no order for sale 


under s. 92 and no order for sale under. 


s. 93 of Act IV of 1882 of the right of 
- occupancy. could, by reason of the bar of 
the second paragraph of s.9 of Act XII of 
1881, be made,” i 9 

It is manifest from this passage that the 
usufruetuary mortgagee of an occupancy 
right has no security for recovery. of his 
money, and has only the right to possession 
and to enjoy the profits “in the manner 
provided by the mortgage”. ..Insother. words, 
e (25) 5A. 495; A W, N; (1888) 89.(F, B) © -00 e 

(26) 7 Ar 866 (P, B.) 
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the transaction is not valid as a mortgage. 
with all its incidents and subject to the 
provisions of law relating to usufructuary, 
mortgages, but is valid only so far that the 
mortgagee can retain possession and enjoy 
as agreed between the parties, a féature 
which is not peculiar to usufructuary mort- 
gage as such, but is. also one of sub-lease or 
other arrangement under which possession 
ef occupancy holding is made over by the 
tenant to another without creating an 
interest. or charge in favour of the 
transferee. In sucha, case,as the ruling 
itself indicates, the rights and liabilities, 
of the parties are governed not by the pro- ` 
visions of the Transfer of Property Act. | 
relating to mortgages but by the valid. 
stipulations in the so-called mortgage-deed. 
This view makes the principle underlying 
Khiali Ram v. Nathu Lal (2) in- accord 
with- general law and with Nidha Sahv. 
Murli Dhar (27) in which their Lordships 
had to consider the effect’ of a mortgage- 
deed which purported to be a mortgage of 
them with possession “to one Ishri Sah 
for a period of 14 years from. 1284 
Fasli to 1297 Fasli by which it was. provid- 
ed that on the expiration of the term the . 
mortgagor shall come in possession of the 
mortgaged villages without settlement of 
accounts. . . that on the expiration of 
the terms; .- . ..the:mortgagee shall have 
no power whatever in respect of the said 
estate. . . , .and after the expiration 
of the term this mortgage-deed, . ... 
shall be returned to the mortgagor without 
his accounting for the mortgage. money. 
secured under this document.” i 
Their Lordships observed that— E 
“This instrument, though itis calleda _ 
mortgage, and though it will be convenient 
to follow the nomenclature used in the 
document itself and in the pleadings and 


_judgments in the Courts below, is nota 


mortgage in any proper sense of the. world, 
It is not a security for the payment ofany . 
money or for the performance of any. 
engagement. No accounts were to. be 

rendered or required. There was no pro- 


‘vision. for redemption expressed or impli- 


ed. It was: simply a grant of land for a 
fixed-term free of rentin consideration of 
a sum made up of past and present ad- 
vances”, , , 

And proceeded: to-say:that-_ 

“It appears that the so-called-mortgagor 
had not absolute: proprietary: rights in all 


QT, 26-4.115; 7:0, W:N. 289; 5:Bom, -L, R, 111;:30 
T, A. 54; 8 Sar, P, O, J, 489 (P. ©), ` 
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the villages, and that the mortgagee did 
not get the: full benefit purported to be 
given him- by the mortgage. . . .It was 
contended before their Lordships that the 


mortgagor having broken his part of the. 
contract by failing-to give the -mortgagee” - 


possession of the entirety of the premises. 
comprised in the mortgage ought not to be 
allowed to enforce the contract as against 
the mortgegee, but the answer to -this 
contention appears- to their: Lordships- 
to be that the plaintiffs are not seek. 
ing to'enforce the : contract ; they rely on 
their proprietary right, and ib. is. for. the 
appellant-to show some. stipulation either,. 
‘express or implied in the mortgage-deed: 
which: deprives the plaintiffs of the right 
fo recover possession. This the appellant. 
cannot do...” y 


This isan authority for the proposition, 
which is clear to my mind apart from it, 
that where the transaction does not amount 
_ toa mortgage with -all its legal incidents 

and in the absence of any security for repsy- 
ment'of money, theonly guide in determin- 
ing the rights and liabilities of the parties 
to it :is ‘their agreement. -My brother. 
Mukerji, J., has expressed- the opinion that 
usufructuary mortgages- of occupancy. 
holdings have -been - held to be valid. in 
Khiali Ram v.Nathi Lal (2) and in cases 
which followed it,.e. g., Brij. Mohan Das v. 
Algu (8), in so far-as they amount to sub- 
` letting. -Iam in agreement with him, with 
the slight difference, that they held such 
mortgages to be valid, so far, and no further 
as they amount to a contract, which in their 
view is a valid one by which an occupancy: 
tenant agrees to allow the creditor to retain 
possession till his money is paid and - that 
the so-called redemption suit is no more 
than a suit for -possession in terms of an. 
agreement and not the usual suit for.re- 


demption in which a decree for redemption . 


‘can be-passed directing sale of the property. 
in the event of non-payment, as provided: by 
.O. XXXIV, r, 8, Oivil. Procedure Code; 
The'terms mortgage, redemption etc. may 
be conveniently used-as their Lordships of 
the Privy Council did in- Nidha Sah v. 
Murli Dhar (27) but they. are not such in the 
-legal sense. That the usufructuary mort- 
"gagee of an occupancy tenant is enabled to 
retain possession by virtue of the stipluation 
in the deed in that behalf and not because 
‘he holds under a. valid: mortgage or-be- 
-cause he is exactly a sub-tenant (in which 
~“ case question of jurisdiction of Civil and 
‘Revenue, Court would. . arise): is clearly 
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ruled in Bindeshri Raiv. Sadho: Charan 
Rai (28). T ae 
`- “The suit by transferee of the occupancy 
tenants’ right to . occupy,” say Blair 
and Banerji, JJ., in a. caso which 
was one by a usufructuary mortgage, “is in 
reality one-to enforcethe contract fordelizery 


. of :possession for the term :of the mortgage > 


which the tenant made with him,a contract 
whichis -valid and enforceable at law" 
(page 5935), Regarded as subletting the. 
position is the same, viz, thatthe mortgage 
of occupancy holding is not valid as a mort- 
gage but as something elee, i. e, sub-lease, . 
and to that extent only, with a .covenant . 
superadded that the sub-tenant shall not be 
ejected till a certain sum of money is paid,. 
which has been held to be valid and enfor- 
ceable. How far the decisions of . this 
Oourt upholding usufructuary mortgages 
of occupancy rights in a modified form are. 
based on good law it is too late to consider. 
They are so numerous and persistent and , 
any attempt to depart from them will result. 
in unsettling what has been unhesitatingly . 
accepted by all subordinate Courts and this 


Son A 


“ Court. 


It has been argued that a covenant by 
an occupancy tenant embodied in deeds of. 
further charge, that he would not recover 
possession of the holding without payment 
of .the fresh advances, is invalid under s. 23, 
Indian . Contract Act. It is-eaid that it. 
defeats the provision of s. 9, Act XII of 1881, 
The only provision forbidding transactions 
in-respect of occupancy right is in these. 
words: - , 

- “No other right-of occupancy shall be 
transferable in execution of-a decree or., 
otherwise: than by voluntary transfer 
-between persons in favourof whom as co- 
sharers such right originally arose or who 
have become - by succession co-sharers 
therein”, A ; 

I have quoted the relevant provision .of 
law which it is said is defeated by the. 
covenant in question, What. the section 
prohibits is ‘transfer’ of occupancy holding, 
which the two deeds are not; and, if they 
are, they are invalid to that extent. There 
is nothing in s. 9, Act XII of 1881, or any 
other- law which prohibits an occupancy 
tenant to allow another person to remain in 
possession of the holding as sub-tenant or 
otherwise, and to agree that he would not - 
eject- and resume possession till certain 
sums. are-paid, a proposition which must be 


= (28) 26: A591, w < Ka ; 
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accepted in view of what was decided. in 
Khiali Ram v. Nathu Lal (2). If we analyse 


the decision in that case, it affirms the 


validity of two distinct covenants, viz., (1) 


covenant giving to_the creditor the right’ 


to oceupy, and (2) covenant giving him 
the right to retain occupation till he is paid. 
The validity of the first only does not afford 
protection to the creditor, because whether 
his position be that of a sub-tenant or 
otherwise, the occupancy tenant, relying 
on his occupancy right, can take 
possession. It is only covenant No. 2 
which precludes him from’ doing so 
and enables the creditor to retain posses- 
sion till he is paid. Why a covenant, 
couched exactly in the same terms, occur- 
ring ina subsequent deed should be held 
to militate against s. 9, Act XH of 1881, it is 


difficult to understand. It is not an exten- 


sion of the proposition which we are bound 
to acceptin cases of usufructuary mortgages 
of occupancy holding on the principle of 
stave decisis, but it is the identical covenant 
in both cazes. This Courthas enforced such 


-a stipulation contained in a deed of further 


~ 


charge relating to occupancy holding [see 
Hardayal Lal v. Ganga Koeri (4). On its 
facts and the. decisions arrived at, it is not 
possible to distinguish that case with the 
one before us.: The learned Judges} have 
taken note of the fact that the mortgaged 


property wasan occupancy holding. They- 


have, nevertheless, given effect to the deed 
of further charge. As I have said, 


once we make’ up our mind to accept: 


the ‘rule Jaid down in Khiali Ram 


v. Nathu Lal, (2) 
followed 


in its wake, we cannot re- 


fuse to.give effect to the covenant that the’ 


occupancy tenant would not take possession 
of his holding without paying a certain sum 


of money, whether such a covenant occurs’ 


in a deed purporting to be usufructuary 
mortgage or one which creates only acharge. 
It ia not in conflict with f. 9, Act XII of 
1881, where it occurs in an usufructuary 


mortgage, as we must hold, it cannot be so’ 


if it occurs in a deed of further charge. ‘It 
would be extremely illogical and arbitrary 
if we give effect to itin one case and not 
in the other. 
virtue’ in some walks of life, but it is ab- 
solutely necessary in administering law. 


Another argument that has been advanc-’ 


ed isthata covenant in a subsequent bond 
disentitling the occupancy tenant to take 


possession without paying’ fresh advances’ 


operates as aclog on the right. of redemp- 


‘tion of tie earlier usufructuary mortgage, 
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- This argument. is easily refuted, as it is. 
based on the erroneous assumption that the 
so-called usufructuary mortgage is valid as 
a mortgage, and not’'as an agreement or 
subletting, We cannot import the 
doctrine of clog into a: transaction 
which - cannot amount ‘to a mort~' 
gage subject to all its incidents, 
including right of sale in a certain contin- 
gency. Dr. Gour, relying on London and: 
Globe Finance Corporation Lid. v. Mont- 
gomery(29), says: 
“It is perhaps unnecessary to statethat the 

rule against clog on redemption only ap- 
plied to a mortgage. If,therefore, the tran- ' 
saction was not a mortgage, no covenant 
could be attacked on the ground of clog, 
though the principle which underlies that 
rule may equally avail to invalidate it, but 
its invalidity must then be tested by the 
general principles upon which contracts 
generally are voidable, - A deposit of shares 
as security for a loan made on condition 
that the creditor should: have the option of 
purchasing the shares at a fixed price up to 
a certain date was held not.to amount to a 
‘mortagage, and that, therefore, the co- 
venant could not be attacked as aclog on 
redemption.” (Gour’s Law “of Transfer,’ 
Vol. If, page 1095, para. 1553). ae 
- Assuming the rule of clog on redemption ’ 
can be invoked, it is wholly inapplicable, 
It is stated in -Halsbury’s Laws of England, 
: Vol. 21, page 143 in these terms: 
“No agreement between mortgagor and - 
- mortgagee ‘contained in the mortgage can’ 
make a mortgage irredeemable; and no con- 
tract between å mortgagor and mortgagee ` 
made at- the time of the mortgage, and as 
‘ part of the mortgage transaction, or, in 
‘other words, as one of the terms of the loan, - 
can be valid if it provides, that the mort-- 
gaged property shall become the absolute 
property of the mortgagee upon any event: 
whatsoever. But the rule against clogging: 
the equity of redemption does not invalidate 
subsequent and-independent transactions - 
“ between the mortgagor and mortgagee re- 
lating to the mortgaged property, (Ibid, 
page 144). - Pind 
-The following passage from Dr. Sir 
` Rashbehari Ghose’s Law of Mortgage, Vol, ' 
` I, Edition V, page 241, has been relied on:— < 
“The question whether a mortgagor may 
radeem the mortgage on payment of the 
money due on foot of his security without’, 
also discharging other debts dus. from him 
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to the. mortgagee it in spite of an „agreement 


to the contrary -has. given rise fo some con- 
troversy. The solution, however, is not very 
difficult. Of course, if -the “land is charged 


by way. of mortgage with the repayment, 
of such debts, the mortgagor can redeem. 


only-on. payment ofall the moneys so secur- 
ed. But if there is no pledge of the land, 
a mere.agreement to pay other debts. which 


may be due to the mortgagee -as- one of the. 


conditions of redemption, will not-be.bind- 
ing. upon the.-mortgagor so.as to-prevent’ 


him from redeeming on payment of the. 


second debt only.” 
The cases‘quoted at the foot, including 
Sheo Shankar v. Parma Mahton (16) on 


which.it is based are all cases in which such . 


@:covenant was held to bea clog. This is 
now an exploded doctrine and cannot. be 
accepted in view of subsequent cases see 
Ranjit Khan-v. Ramdhan Singh (15), Thelast 
word on the subject has been said by their 
Lordships of the Privy Councilin Shankar 
Din v..Gokal Prasad (14) in which it has 
‘been held that 


“There is nothing inlaw toprevent the 
i parties to a mortgage from coming to a- 


subseguênt arrangement qualifying the right 
to redéem, 

“Tn this case the mortgage whichit was 
sought to redeem was dated in 1846, and 
in 1670 the mortgagors- had, in considera- 
tion of certain additional benefit reserved to 


them'undêér a compromise, agreed to. subject; 


their right of redémption to certain con- 
ditions. 


‘of the mortgage, so as to show that the suit 
was not barred by s. 6 of the Oudh Estates 


Act (I of'1860),see Rajah Kishen Dutt Ram - 
Pandey v. Narendar Bahadur Singh (80). 


which onus he was found unable to discharge. 


“Held, (affirming the decision of the Judi- | 
` cial Commissioner of Oudh) that the plain- `- 


tiffs: were not in any case entitled to redeem 
as long as there was no breach’ by the de- 


fendants of the covenants. contained i in the i 


compromise.’ 


It-should- be noted that, in this case, the | 


subsequent covenant was "purely personal, 


“ There is a long current of authorities which” 
“support the view that stipulations to pay, ` 
occurring in subsequent bonds; which do 

not create a charge, ‘are binding on the 


mortgagor and those bound by his personal 


obligations, such as heirs or donees, bate not ` 
ee :— 
-Allw Khan v. Roshan Khan- (17); Hari’ 


on: transferees for consideration. 


(80) 3 I. A. 85; 3 Sar. P. O: is 75705 kaka pa and 
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viz., 
without payment of subsequent advances, 
which binds. him’ to doso. 


The. deed having been -lost, the. 
onus was on the plaintiffs to prove the terms 
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“Mahadaji Savarkar v. Balambhat Raghunath ` 
Khare (18), Ragho Govind v. Balivarit Amrit 


ey (case of a donee) Unni v. Nagammal 
20) and Abdul Majid v. Zorawar Sah (21). 


The, mere existence of a subsequent 


Mortgage or ‘charge created by a sub- 


sequent deed would not per se make it in- 


money due in respect of such mortgage. or 
charge as a còndition precedent fo tke I6- 
demption of an anterior mortgage. It is 


only a atipulation ` contained in. the sub- ~ 


sequent mortgage-deed, or deed of charge, 
that the mortgagor shall not redeem 


-cumbent on the mortgagor to, pay the . 


This is clear ` 


from the terms of 6. 61, Transfer of Pro- ` 


perty Act, which provides that “a mort- 


gagor seeking to redeem any one mortgage, ` 


shallin the absence of a contract to the 


contrary, be entitled to do so without pay- ` 
ing any money. due under any separate - 


mortgage made. by (him, or ‘by any person 
through whom he claims, on property other 
than that comprised i in the mortgage which 
lie seeks to redeem.” 

16 is, therefore, the contract to pay and 
not the nature of the’ subsequent’ trans- 


action which creates the obligation. - In. ` 


Khuda Bakhsh v. Alim-un-nissa (32) it was. 


held that in the absence of a stipulation in’ 


a deed of further charge that the redemp-~ 
tion “shall not take place without payment 


of subsequent advance, the mortgagor can ` 


redeem ‘without. paying subsequent’ :ad- 
vances though ‘charged on the ‘mortgaged 
property. There isno warrant for the pro~ 
position that the creditor cannot recover 
sums due under later bonds, unless they 
amount to. usufructuary mortgages. No 
case has ever gone to this length, and in 
practice such a second mortgage with 
possession is rare, if it can take place at 
all. The mortgagee being 


deliver’ possession again. He can only- 
authorise the mortgagee to retain’ possedsion 
till subsequent advances are paid. Even 
where two successive. deeds of mortgage 
with possession over the same property are 
executed and the second -deed does not 
contain. the usual stipulation that redemp- 
tion of the first cannot- take place without, 
discharging the second, redemption of.the’ 
first cannot be prevented, though the mort- 
gagor will be kept out of posssssion by the 
existence of a second mortgage with posses~ 


- (31) 7 B: 101 =. 
ng 52) 2TA, 313; Ay. W, N, adeo. 273; 1 AD Jy 


already in‘ 
possession, the mortgagor cannot agree to - 


ie. 


` gago 
‘redemption . and obtaining ` 


_ iņg ` possession: 


_ (83) 1 Ind. Oas. 345: 6- A. L. J. 255 7 | ; 
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sion., ` The question. is not whether the 


we kep N 


- mortgagor can recover possession without 


paying subsequent ‘advances, but it is 
whether he can redeem the first mort: 
without. ` paying ` subsequent_ad- 

There’ is a. difference between. 
possession.- 
The former may take place without affect- 
) | In many ‘cdses the mort- 
gagor-is desirous of merely discharging the. 
incumbrance. Oonversely, in many cases, 
the. mortgagee may be -unwilling to allow 
redemption of .the first mortgage without- 
payment of. subsequent advances. For 
instances of cases where payment of money- 
due under a subsequent deed was-made a. 
condition precedent to redemption, though’ 
it did not evidencéa mortgage’ with posses-. 
sion, -see Bhikam Singh v. Shankar Dayal. 
Singh (33) and Panaganti Ramarayanimgar 
v. Maharaja of Venkatagiri (12). Section: 62, 
Transfer.of Property Act, was relied on im 
support of the contention that only. the. 
principal money due under the first deed. 


vances, 


Teed be paid to, enable ‘the mortgagor to. 


obtain possession. That: section has been 


‘said to,.be asupplement to-s. 60, Transfer. 
of Property:Act, and does not itself provide ` 
‘for a suit for redemption. It presupposes 


that. the-redemption of the mortgage isan 
accomplished fact by- payment of principal 
to the mortgagor, by deposit in Court or 
by ; appropriation of usufruct. If redemp- 
tion has not taken palce by such payment, 
for instance, where other sums have to be 
paid as a condition’ precedent, the sec- 
tion does not apply.. Sir Rashbehari Ghose 
says: i 


ga “This section should, be read - with 6, 60; 


but quære, whether a suit under it should 
þe treated as an action to redeem or as an. 
action of ejectment.” ; 


_ Whenever s. 62’ was applied, absence of 


a contract to the contrary was stressed. See 
Tajjo Bibi. v. Bhagwan Prasad: (34) and 
Khuda Bakhsh v. -Alim-un-nissa (32). Mr. 
Lindsay (as he then was) ‘had the occasion 
to consider 8. 62, -Transter of Property Act 
in Zahid Alt v. Kedar Nath (35) and ex- 
pressed ths following view :— - 5 


. ““Section 62 of the Transfer of Property Act 


is a special section supplementary.to the 
general provisions of 8. 69.’ It provides a 
summary remedy which is available toa 
mortgagor in two special cases’ of usufruc- 
(34) 16 A, 295. A. W. N, (1884) 93; -` 
(35) 27 Ind. Oas,427; 17 O; O, 388, . 
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‘by the same mortgagor.” = 


Do oa gp 
tuary; mortgage (a) where the-mortgagee is: 
authorised to pay himself ‘the. mortgage-; `` 
money: from. the ‘rents : and profits of -the_ 
mortgaged property, (b) where the mort- 
gagee is authorised to: pay himself from, 
such rents and- profits the interest,of the. 
principal. money. - It cannot apply to cases. 


“where from- the conditions contained in 


the. mortgage, : accounts- have: to be-made, 
up between the parties. f 


- “It contemplates- the existence- of “only 


one transaction and does not at all touch. 
the case’ where a usufructuary-mortgage. 
having. been executed, other mortgages by 
way of further charge have been executed. 


Serta aed 

`I respectfully endorse this: view in its. 
entirety. Any other reading, ofthe: section, 
would.- create: endless confusion. Sec- 
tion 62, Transfer of Property Act, is man- 
datory- and unless it is subject: to other con- 
tracts to- the contrary a mortgagee, must ` 
surrender possession, whatever rights: he, 
may have to retain possession under other. 
legally enforceable’ agreements. -The 
rational view of the section :i8 that it | 
provides rights and obligations of the morty, 
gagor- and -mortgagee : under one deed’ of 
usufructuary mortgage, assuming it is. 
the only deed which regulates them. 

I have discussed the effect of various rules 


< applicable to mortgages, such as doctrine of 


clog, provisions contained in, ss. 61 and 62, 
Transfer of Property Act, only on the as- 
sumption that the: deed of 1886 amounia 


toa valid- usufructuary: mortgage of an 
occupancy. holding.’ 1: have held in an 


_garlier: part of this judgment that, on the 


rulings of this Court, we can give effect 
to it not-as a mortgage but as a sub-lédse 
or an arrangement ‘under which no security 
for recovery of the money advanced is 
created. - In that view we cannot apply rules 
of law applicable to mortgages only and not 
“to sub:leases and other ‘similar‘contracta 
which have tobe given effect to according 
to the stipulations in the -deeds evidencing 
them. The covenants in the deeds of 1893 
and 1898 that money due thereunder must 
be paid before possession is to be taken. by 
the plaintiff is as valid as’ an identical’ 
covenant in the: deed of 1886, viz.,that’ . 
possession cannot be” taken- without pay- 
ment of the sum then advanced: -.It may. be 
convenient. to adhere to the nomenclature 
‘used: in the deeds, but in law there ds'no 


:. ‘mortgage, no mortgagor, no mortgage and, 


no redemption. “Wé must treat the suit as 


one for possession, and the suit is- to “ba: 
decreed only ifthe terms of the confracta | 
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"between the parties justify it. For these 
reasons I answer the second question, re- 
ferred to the Full Bench, in the negative. 

The third question . does not call fora 

| decision in view of what I have held on the 

: first. But if it were otherwise I would hold 
in view of the personal obligation on the 
“mortgagor, that registration is not compul- 
sory to bind him to pay whats due there- 
under, : 

By the Court.—The answer of the ma- 
jority of the Full Bench on the questions 
formulated are as follows:— 

1 It was open to the plaintiff to raise the 


. plea. - * 4 - 

(2) The, plaintiff is entitled to redeem 
without ‘paying the money secured by the 
deeds of 1893-and 1898, 

(8) The non-registration of the document 
is not material. - 

[On receipt of the opinion of the Full 
Benċh the Division Bench allówed the ap- 
peal, and modified the decrees of the Courts 
below granting the plaintiff a decree for 
. redemption on condition of payment of 
Rs, 299-15 0 within six months of the date 
of judgment.) ‘ 


A, Answered accordingly, 





. [ALLAHABAD HIGH COURT. | 
-{ Exzourion First Appzat No, 326 oF 1928. 
: ‘April 25, 1929. 


Present ¿—Mr, Justice Boys and Mr. Justice 


z o Bennet. | : í 
` < Rai Bahadur Babu CHHOTEY LAL—= -` 


JUDGMENT-DEBTOR—APPRLLANT 


i >... VeErsug ; . 
Lala BANSI DHAR AND OTHERS—DEOREE- 
HoLDERS— RESPONTENT, 
`. Execution of deeree—Dismissal of objections—Er- 
Foneous statements in sale proclamation—Attention 
of Appellate Court drawn to such errors~ Procedure 
- to be followed by Appellate Court. | 
The objections raised. by a judgment-debtor to 

an application for execution were disposed of on 
the 7th July, 1928... The sala proclamation ` was 
drawn up onthe 10th July, 1928, with an incorrect 
statement ofa claim, The’ judgment-debtor object- 
.-ed_to this'statement in appeal: 

< Held, that though: the objection was not one which. 
fould be properly decided by the Appellate Court, 
as the attention of the Appellate Court was drawn 
to the fact, it was desirable to draw the attention 
`of the Subordinate Judge to the matter with a view 
-to his considering the propriety ofan amendment to 
avoid further litigation. [p. 756, eol. 1.] 

` Execution First Appeal from a decree of 
the Subordinate Judge, ‘Moradabad, dated 
$he 7th of July, 1928, . © f í 


OHHOTEY LAL. V, BANSI BEAR, - 


.. 
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Messrs, Peary Lal Banerji and S. N, Seth, 

for the Judgment-Debtor. - ~ 


Mr. Narain Prasad Asthana, for the Dec- 
ree-Holders. < - 


JUDGMENT.—This is- a judgment- ` 


debtor's appeal arising out of a suit on a 
puisne mortgage. The mortgagor had, on 


the 6th of February, 1903, mortgaged Mauza - 


Khajuri, the village with which we are con- 


_ cerned in this case, and other properties, 


to a person who had obtained a decree on 
the- foot of his mortgage. The present 
judgment-debtor Ohhotey Lal defendant 
No, 3 in the present suit, at an auction-sale 
purchased Mauza Khajuri and subsequent- 
ly paid off the full amount of the decree. 
The present suit was brought by one Bansi- 
dhar who had obtained a mortgage on the 
8th of March, 1911, which covered certain 
properties including amongst them Mauza 
Khajuri, impleading, amongst others, 


Ohhotey Lal as defendant No. 3.- Chhotey . 


Lal filed a written statement, but did not 
otherwise defend the suit. In the plaint, 


‘however, the existence of a change in 


favour of Ohhotey Lal was recognized. In the 
decree in the present suit passed on the 


“24th of April,.1922, there was no mention of 


‘Chhotey Lal’s charge, and the decree was 
finally upheld on the 12th of February, 1927. 


On the 12th of March, 1927, the decree-hold- . 
` er applied for execution by sale of certain 


properties, including Mauza Khajuri, On 
the 14th of- April, 1927, objections were 


‘filed by Chhotey Lal of which the two ma- 


terial ones were as follows (we quote from 
the paper book of E. F. A. No. 291 of 
1927):— ; 


N 


- “No. 4—Mauza Khajuri is by no means fit ` 


to be sold at auction and under all circum- 
stances the decree-holder cannot without 


payment of the prior incumbrance either 


get Mauza Khajuri sold at auction or reject 


the objector and the objector can use the.’ 


prior incumbrance as a shield.” 
“No. 5—.If in the opinion of the Court 


Mauza Khajuri can be sold at auction, it 


can be sold at auction subject to the prior 
encumbrance aforesaid and not - otherwise.” 
On the 17th of May, 1927, the Subordi- 
nate Judge allowed the objections of the 
decree-holder—his order concluding with 
the following words:— ` 
“The result is that the objections are al- 
lowed with costs. -The objector in my view 
is quite within his right to enforce a pro- 
portionate amount of his charge in respect 
of the property-in dispute.” eS 
- As a question arises in this appeal as to 
what were'the “objections” of the judgment- 


124 I, O. 1930 


debtor which were accepted, we will note 
here immediately that the use of the plural 
word “objections” is clearly merely by in- 
advertence. What the learned Subordinate 
Judge really allowed, and the only objec- 
tion which clearly was pressed before him, 
was the fifth objection which we have noted 
above. This is clear from the following 
passage in the same judgment:— 

“Rai Bahadur Lala Chhotey Lal objects 
and pleads that the village Khajuri should 
be sold subject to his mortgage of the 6th 
of February, 1903." 

It is manifest from this that the objection 
which Ohhotey Lalwas pressing was that 
the decrue-holder was not entitled tosell the 
property free fromhis (Ohhotey Lal’s)incum- 
brance altogether, and not any objection 
that he was entitled to have his charge dis- 
charged before the property could be put to 

‘gale at all, From the judgment and decree 
of the learned Subordinate Judge an appeal 
was filed to the High Court, E. F, A. No, 291 
of 1927, which was. decided by Mr. Justice 
Sulaiman and Mr. Justice Banerji on the 
19th of April, 1928. A perusal of that judg- 

_mment again makes it manifest that the only 
. matter in contest, whatever may have been 
the grounds of appeal, between the decree- 
holder-appellant and the judgment-debtor 
respondent was whether the aale should 

‘take place free from encumbrance, so far 
as Chhotey Lals claim was concerned, or 
whether it should take place subject to 
Chhotey Lal’s encumbrance. Olearly no 
question was there pressed before the Oourt 
other :than' these two respective. views. 

What, the view of the High Oourt was in 
clearly manifest from the following quota- 

_ tions. 

“Itis now in the execution department 
that Chhotey Lal comes forward for the first 
time and says that he has paid off a large 
sum of money and has priority over the 
plaintiff's claim and that, therefore, the 
property should: be sold subject to his 
claim. The learned Subordinate Judge 
has upheld the objections and the decree- 
holders have appealed.” 

And again towards the end of the judg- 
ment :— 

._ “It, therefore, seems to us that unless 
Bansidhar i in the former suit impugned the 
prior mortgage itself, the defendant was 
not called upon to appear and prove either 

. the validity of the mortgage or the amount 
due. on that mortgage, The relief claimed 
by the plainttiff in the suit amounted really 
to an invitation to Ohhotey Lal to prove the 
amounts which he had paid off on account 
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of the prior mortgage. When the plaintiffs 
were not claiming a sale of the property 
free from encumbrances but only asale sub- 
ject to the previous charge, Chhote Lal was 
not bound to appear and prove the amount 
to which he was entitled. Hecould not be 
bound to prove theamount when it was never 
intended that the property would be sold 
free from encumbrances and when he had 
not given his consent to its being so sold.” 
Here again the inference is irresistible that 
the whole contest was on the one side and on 
the other asto whether Obhotey Lal, having 
entered no defence beyond his written state- 
ment, was debarred from now claiming that 


‘the sale could not take place except st 


to his prior encumbrance, 


On the matter returning to the Court 
of the Subordinate Judge, the decree- 
holder on the 16th’ June, 1928, applied 
for sale of, amongst others, the village 
Khajuri, subject to Ohhotey Lal's prior 
charge. On the 7th of July 1928, Ohhotey 
Lal again made objections. The first 
material objection urged beforeus is the 
second one which was based on a claim, 
that the decree of the trial Court which 
had been upheld by the higher Court 
should be interpreted to mean that Mauza 
Khajuri could not be sold at auction un- 
til the payment of the prior incumbrance 
of the objector; and the fifth objection 
which was that no proceedings towards sale 
were permissible until the actual amount of 
the prior encumbrance may be determin- 
ed. The lower Court has dismissed these 
objections summarily on the same date 
with a brief order which we may quote 
in full :—“Heard the parties. The matter 
has sufficiently been thrashed outin the 
judgment of the Hon'ble High Court which 
has agreed withmy view and is no longer 
open to controversy. As has been held 
already the property will be sold subject to 
the chargeof theobjector under the mort- 
gage dated the 6th of February, 1903. Pro- 
clamations will be issued accordingly.” 


From the quotations that we have made 
from the previous applications, objections 
and judgments in the prior proceedings, it 
is, in our view, manifest that the view taken 
by the Subordinate Judge in the present 
proceeding is correct. The present objec- 
tions were either not specifically taken when 
they could have been taken, or having been 
taken were Tejected definitely by this Court. 
Jn this view the appeal must fail. 

There is, however, one further point 
which has been urged to us and which ‘ig 
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taken .in:. the grounds. of appeal: here 


but which could not be taken before the 
Subordinate Judge because at that stage 


' .. the sale-proclamation had net been drawn 


up. The objections of the judgment- 
debtor’ Ohhotey : Lal and the rejection of 


those objections, which we have held to_ 


have been rightly rejected, are of date July 

7th, 1928, and the sale-proclamation was 
` not drawn up till the 10th of July, 1928, 
The -sale-proclamation directs that the 
pale-should take place “subject to the mort- 
gage-deed dated the 6th.of February, 1903, 
-executed by Abdul Rahim in favour of 
Babu Ram and others on the basis of which 
‘a decree, No. 33 of 1915, has been passed.” 
-It is contended that the sale should only 
be subject to the claim which Chhotey Lal 
himself makes and that that is only 
to a' proportionate amount of the 
total amount of the decree „which: he 
paid off that proportion being determined 
on the ratio of the value of Mauza 
Khajuri- to the value of- the whole 
property mortgaged by the mortgage- 
deed - of the 6th of 
‘is contended for~ the appellant and 
not challenged by the respondent, and 
“there is, further, material on the record to 
‘show; that the latter statement expresses 
correctly the claim madeby Chhotey Lal. 
‘As ib. was not possible for the judgment- 
“debtor to--make this objection to the Sub- 
- ordinate Judge on July 7th, 1928, and the 
Subordinate Judge could’ not, therefore, 
deal-with it owing to the fact that ths sale- 
‘proclamation was uot drawn up till three 
-days later, itis not an objection which we 


‘ean properly decide in this appeal. But. 


‘the fact: having been drawn to our atten- 
tion’it is at least desirable that this matter 
should be drawn to the attention of the Sub- 
‘ordinate Judge with a view to his consider- 
äng the propriety of an amendment-and in 
the hope that it may avoid further litigation. 
The amendment that~we have suggested to 
‘Counsel for the appellant Ohhotey Lal and 
` to which Counsel’ for the respondent, the 
decree-holder,. takes no objection: is that 
the proclamation should be drafted so as 
‘to show that the prior encumbrancein 
favour- of Chhotey Lalis limited to.a pro- 
‘portion of the total amount of the decree 
which he paid off based on the ratio of 
the value of Mauza. Khajuri to the value 
‘of. the whole property mortgaged by the 
deed of the 6th of February, 1903. 
The last observation of ours- as to the 
-form the: proclamation should take must 
“motha interpreted as in: any sense what- 


ALI HASAN 9, RasHiDAN, © 


February, 1903. It. 
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ever a direction tothe Subordinate Judge 


that he need now determine the pecuniary 


value of Chhotey Lal's charge. 

> With these’ observations the appeal is 

accordingly dismissed with costs.’ ` | 
AD l Appeal dismissed, . 


- + 4 
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“ALLAHABAD HIGH COURT, : 
SEGOND C1vit APPEAL No. 1497 oF 1998," 
5 February 20, 1930. Ak 
Present:—Justice Sir Barjor Jamshedji : 
Dalal, Kr, 7 
ALI HASAN—PLAINTIFE—ÅPPELLAŃT `` 
i versus i 4 . 
Musammat RASHIDAN AND ANOTHER 
—DEFENDANTS— RESPONDENTS. ki 
Muhammadan Law—Dower—Transfer by: husband: 


‘and husband's mother of mother’s property in-lieuw of 


dower, whether sale or gift—Registration, necessity - 


of. ; DE 

Where A-and his mother B transferred property ` 
belonging to B.toC inlieu of dower ‘imorder to- 
induce Cto marry A; ; 

Held, that the transfer was a gift pure and simple. 
and did not require any registered instrument. ra 

Obiter.—Where property is assigned by aMuham- 
madan to his wife as her dower there will be no sale 


- but if. itis transferred in- payment of a. certain 


amount of dower it would be a sale. i 
Talib Ali v. Kaniz Fatima Begam(1), Fida Aliv. - 

Muzaffar Ali (2) and Abbas Ali Shikdar v. Karim 

Bakhsh Shikdar (3), referred to. i ; 


Second appeal from a decreé of the Dis- 
trict Judge, Gorakhpur, dated the 14th Of 
June, 1928, f C 

Babu Har Bans Sahai, for the Appellant. 

Messrs.: Igbal Ahmad and Munvar Alam, 
for the Respondents. 

JUDGMENT,.—I do not agree with 
the view of law taken by the learned Judge 
of the lower' Appellate Oourt that à transfér 
by a Muhammadan in lieu of a certain 
dower debt does not amount to a-sale: In 


‘the present case-the plaintiff, son of one 


Jahangir, who was the son of Musammat 
Misran Bibi, sued for his share of a certain . 
house on the death of Musammat Misran 
Bibi. Jahangir had predeceased Misran 
Bibi. The defence of plaintiff’sstep-mother 
Musammat Batulan, Jahangir’s second wife, 
was that the house had been gifted to her. 
This defence is put forward in a. somewhat 
inartistic manner in para. 3 of Musammat 
Batulan’s written statement, “This defen- 
dant was not willing to marry and she gave 
her -consent.only when it was agreed - upon 
that in lieu of her dower debt thefather of 
the plaintiff and Musammat Misran Bibi 
would give her the house in dispute, 
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Accordingly in lieu of hér -dower debt the 
plaintiff's father and Musammat Misran 
Bibi gave her the housein dispute and put 
her in possession thereof.” ‘The house was 
the property of Musammat Misran Bibi, so 
Jahangir had no interest therein which he 
. could transfer and Musammat Misran Bibi 
was not bound to pay the dower debt and, 
therefore, the transfer by her could not 
have been in lieu of dower debt. In my 
opinion the second view taken by the lower 
Appellate Court is correct that the transfer 
was a gift by Musammat -Misran Bibi in 
order. to induce Musammat Batulan to 
marty Jahangir whose first wife had died 
before then. Taking this view of the case 
the transfer was a- gift pure and simple. 
The objection, therefore, that ths transfer 
beings sale ought to have been evidenced 
by a registered and stamped deed does not 
arise and the plaintiff cannot lay any claim 
to the house. 


` The respondent’s Counsel raised the plea: 


of- adverse possession that’ the holder of 
property in pursuance of an. ineffective sale 
must-be considered to bea trespasser ; this 
“ plea will be of no avail to him because the 
. guit has been brought within twelve years 
of Musammat Batulan’s marriage. 

It appears to me that the Oudh ruling 
Talib Ail v. Kaniz Fatima Begam (1) quoted 
by the lower Court is in conflict with the 
ruling of this Courtreported as Fida Ali 
v. Muzaffar Ali (2) which is entitled to 
particular respect and it is the judgment of 
a very eminent Muhammadan jurist. At 
page 6Y* of the report the distinction is 
drawn between assignment-of property to a 
wife as her dower in which case there will 
be no sale and the transfer of property to a 
wits in payment of a certain amount of 
dower in which case it would bea sale. 
This view was accepted bya Bench of the 
Oalcutta High Oourt in 1906 in Abbas Ali 
Shikdar v. Karim Bakhsh Shikdar (8). It is 
however, not necessary to enter into a de- 
tailed discussion of this matter having 
regard to the view of the transaction taken 


by me. Ss Pe ies ne te 
“This appeal fails and is dismissed with 
. costs. g Waa 
A : Appeal dismissed, 


(1) 102 Ind. Cas. 142; A, I. R. 1927 Oudh 204;4 O 


W. N. 400; 2 Luck. 575. 
(2)5 A. 65; A. W. N. (1882) 175. 
(3)4 Ind. Cas, 466; 13 O. W.N. 160. 


_ *Page of 5 A—[Hd.) 


“RASULAH BIBI V, NAND LAL, 


957 


. ‘ALLAHABAD HIGH COURT. | 
- LETTERS Patent APPRAL No. 14 0F 1928, 
Os February 20,1930. ` `’ 
Presznt:—Mr. Justice Mukerji 
and Mr. Justice Bennet. - _ 7 
Musammat. RASULAN BIBI AND ofHaRs—~ _ 
< PLaINTIFFS—APPELLANTS, | -  - 
í AG versus i ; 
NAND LAL AND otHans—DEFENDANTS— 
; ‘RESPONDENTS. | — - . 
Transfer of Property Act (IV of 1882), s. 41— 
Transfer by ostensible owner—Duty of purchaser to 
make reasonable inquiry—Mere inspection of khewat, 
whether sufficient—Khewat, nature of—U. P. Land 


Revenue Act (III of- 1901), s. 40. es} 
A mere inspection of-.the khewat should - not 


suffice as a sufficiently good inquiry under s. 41 of 
the Transfer of Property Act, specially where the 
vendor or the judgment-debtor. is a Muhammadan, 


[p. 758, col. 2.] - 3 
i A khewatis not a document of title. [p. 759, col. 
‘Nirman Singh v. Lal Rudra Partab Narain Singh 
(1), referred to. eat 
Letters Patent Appeal against the judg- 
ment of Mr. Justice Banerji, dated the 
20th of November, 1928. 
“Mr. S. P. Sinha, for the 
Dr. M.L. Agarwala, 
ents. ` 


JUDGMENT.—This appeal must be. 
allowed. The facts are briefly these, . In 
execution of a simple money-decree obtain- 
ed by Saheb Din and others decree-holders 
against two brothers, Hidayat and Yaqub, 
acertain property was attached. There- 
upon a brother and two sisters and mother 
of the -judgment-debtors preferred an 
objection- in the execution department, 
claiming theirshares on the ground that 
the property attached was originally the 
property of the ancestor, Zakir Ali being 
the father of the judgment-debtors, It 
appears that the names of the ` brothers 
alone were recorded in the -khewat. In 
that view the share of Yad Ali, namely one- 
third at any rate, should have been ex- 
empted from the sale. It, however, appears 
to bea fact that the objection failed in the 
execution -department, and the brother, 
sisters and mother of the judgment-debtors 
brought the suit, out of which this appeal 
has arisen, to obtain a declaration that their 
shares in Zakir Alis property were -not 
liable to be sold in execution of the decree, 
-After. instituting the suit the plaintiffs 
took the precaution of making an appli- 
cation to the Court for issuing an injunc- 
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- tion restraining the decree-holders from 


selling the property till the decision of the 
suit. That application was also disallowed. 
The property was sold- and was purchased 


158: 
. by one Nand Lal, who-was, later on, added 
as a defendant to the suit. 

The defence taken among others was 
that two of the plaintiffs were not daugh- 
ters of Zakir Ali and the suit was barred 
by limitation and also under s. 41 of the 
Transfer of Property Act.. i 


The Court of first instance decreed ‘the 


suit, but the lower Appellate Court dis- 
missed it on the sole ground that the suit 
was -barred by .s. 41 of the Transfer of 
. Property Act. On the question of fact the 

jearned-Appellate Judge held that the two 
. plaintiffs, Musammat Razia Bibi and Musam- 


mat Bannu Bibi,.were Zakir Ali’s daughters, 


- A-second appeal.-was filed before this 
‘Court, and a learned single Judge of this 
Court dismissed the appeal, holding that 
. B. 4lofthe Transfer of Property Act had 
been properly applied to the facts of the 
ease, 4 
In the Letters Patent Appeal itis eon- 
tended that s. 41 should not have been 
applied and the suit should have been 
decreed. The sole point, therefore, that we 
have to decide in this suit is whether, in 
the circumstances of the case, s, 41 of the 
‘Transfer of Property Act was rightly appli- 
ed, or not. - nee 
> We do not know the exact date of Zakir 
Ali's death, but it appears that he died 
about 15 years ago. It further appears that 
after the death of the father the two judg- 
ment-debtors, Hidayat and. Yaqub, on two 
occasions transferred a portion of the prop- 
erty of Zakir Ali. Nand Lal entered the 
` witness-box and swore that all the en quiry 
that he made intothe title of the judg- 
ment: debtors 
khewat and the-sale proclamation which 
advertised the fact that the-property of the 
judgment-debtors was going to be sold, 
The. question then is whether this inquiry 
on the.part of the purchaser was enough, 
or whether he ought to have taken further 
precaution and made a better inquiry into 
the title of the judgment-debtors. 4 
Although the language of s. 41 of the 
Transfer of Property .Act would indicate 
that it applies to the case of a private 
transfer alone, but we take it, without 
deciding the point, that it may be applied 
also to the case of an auction-purchase. 
The proviso would still remain, namely, in 
order to create an estoppel, on the principle 
on which the section is based, the trans- 
feree should make ‘the purchase “after 
taking reasonable care to ascertain that 
the transferor had -power -to make the 


transfer and has acted in good faith,” 
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was ‘an inspection of the. 


"1341, O. 1930 


It has.been argued by the learned Coun- 
sel for the respondent that an inspection 
of the khewat was enough on the part of- 
and he need not 
have enquired whether the property was 
purchased by the judgment-debtors, or 
whether it had been inherited by them or 
what were other sources of acquisition on 
the part of the judgment-debtors. We 
are unable to agree with this view. In 
most cases coming from. Muhammadan 
families, the names of the sisters and 
mother, who are also heirs-at-law of a 
deceased Muhammadan, are never entered 
in the khewat, If we are to say that 
Muhammadan sons, simply because their 
names alone are down in the khewat, are 
entitled to give a good title to a transferee, 
and the mother and the sisters shall be 
precluded from claiming their shares, it 
would be disastrous indeed, As remarked 
in so many cases, each case must be treated 
on its own facts. Ordinarily. when a man 
makes a purchase, he enquires the source’ 
of the vendor's title. A mere inspection of 
the khewat should not suffice as a suff- 
ciently good inquiry under s. 41 of the 
Transfer of Property Act, -specially’ where 
the vendor or the judgment-debtor.is a 
Muhammadan, To hold otherwise would 
be to disregard what is a well-known 
practice in the land. 

Let us consider the nature of an entry in 
the khewat. The mutation order has: noth- 
ing of the judicial in its character. Observ- ' 
ed their Lordships of the Privy Council in 
Nirman Singh v. Lal Rudra Partab Narain 
Singh (1). ‘They (proceedings for mutation 
of names) are much more in the nature of 
fiscal inquiries instituted in the interest of 
the State for the purpose of ascertaining 
which of the several claimants for the 
occupation .of certain denominations of 
immoveable property may be put into 
occupation of it with greater confidence that 
the revenue for it will be paid. : 

- It is little less than a travesty of judicial 
proceeding to regard the two orders of the 
Assistant Commissioner of Bahraich and 
of the Deputy Commissioner -as judicial 
determination expelling, proprio vigore, 
any individual from any proprietary right 


or interest he claims in the immoveable .. 


property.” 


These observations are based, no doubt, ii 


(1) 98 Ind. Cas. 1013; 48 A. 529 at pp. 539; 540; 3 O. 
W. N. 623; A. I.R. 1926 P. O. 100; (1926) M. W. N, 
716; 44 O.L. J. 330; 28 Bom. L. R. 1409; 51 M. L. J. 
836; 290. O. 316; 25 L. W. 1; 53I. A. 220; 25 A.L.J 
25; 38 M. L, T. 81; 1 Luck. 389 (P. O.). 
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l on the provisions of the Land Revenue Act 
itself, which lays down, in s. 40 (Act III of 


1901), that all disputes regarding entries. 


in the annual registers (khewats) shall be 
decided on the basis of possession. Where 
possession is doubtful, the officer is direct- 
ed to hold a summary inquiry as to title 
and to put the party, so found to be 
entitled to the property, into possession. 
It then provides that any order of 
possession so passed shall not debar any 
party from instituting a suit.for the estab- 
lishment of his right. It is clear, therefore, 
the State wants to find out from whom it 
should easily recover the land tax. The 
very law under which the khewat is pre- 
pared and maintained, does. not say that 
the khewat is a document of title. If that 
be the case, how a mere inspection of the 
khewats can sufficiently satisfy a reasonable 
inquirer, as to title? The first thing that a 
solicitor, who has to report as to the title of, 


say, an intending seller, would do, is to ask ` 


for the title-deed of the man. He will, no 
doubt, look into the khewat, If the name 
be there, the solicitor would ask for the 
title déed. If the intending vendor says 
that he did not purchase the property but 
he inherited-it, the next question to be put 
to him would be, from whom he inherited. 
When this is known, the next inquiry 
would be who were the heirs of the deceas: 
ed ancestor. It is impossible to hold that 
a mere inspection of the khewat is a suffi- 
cient inquiry as laid down by s. 41 of the 
Transfer of Property Act, 

We hold that the auction-purchaser is not 
protected. 
~ Then it is difficult to see how the auction- 
purchaser, who isa purchaser pendentie lite, 
could escape the effect of such a purchase, 
He must take the property subject to the 
result of the suit. This point was not argu- 
ed before the learned single Judge and, 
therefore, we need not dilate‘upon it, 

In the result, we allow the appeal, 
sat aside the judgment of this Oourt 
and the decree -of the lower Appellate 
Court and restore the decree of the Munsif; 
The appellants will have their costs in all 
the Courts. 
ay 


Ly 


: Appeal allowed, 


 BAJRANQT MISIR 9, PADARATH BINGE, 


"159 


`” ALLAHABAD HIGH COURT.: . 
- SECOND O1VIL APPEAL No, 1258 or 1927. 
X February, 20, 1980. 
~ Present:—Mr, Justice Sen 
: and Mr. Justice Niamat-Ullah. 
BAJRANGI MISIR—DEFENDANT— 
; APPBLLANT 


` ~ versus — k 
PADARATH SINGH AND oTHERS— 
PLAINTIFFS— RESPONDENTS, | 


_ Hindu Law—Joint family—Alienation by manager 


—Loan for expenses of gauna ceremony of daughter, 
whether binding on family—Tests of legal necessity— 
Rate of interest—Duty of creditor—Mere provision . 
for compound interest, whether unreasonable, 

Under the Hindu Lawif, having regard to what 
is .customary in the society to which the family be- 
longs, a certain expenditure is reasonable, such that 
a prudent man similarly situated would incur or 
such that other members, if adult, are likely to sance. 
tion, it may well be regarded as money spent on 
‘legal necessity’. [p. 760, col. 2] | ~ - 

Where the manager ofa Brahmin family occupy- 


‘ing a respectable position in society - borrowed a 


loan of Rs. 70 forthe Gauna ceremony of a daughter 
of the family : EN - 4 

Held, that the loan was binding on the other mem- 
bers of the family. [p. 760, col. 1.}: | 

Churaman Sahu v. Gopi Sahu (1), referred to. 

There is no rule ofJaw that inthe caseofa loan 
to the manager ofa joint Hindu family the creditor 
must invariably establish by evidence that the par- 
ticular ráte of interest which a member of a joint 
Hindu family agreed to pay, howevér reasonable it 
may appear to beon the face of it, was the lowest rate 
at which the borrower could have raised the money 
needed for-the purposes of the family. [p. 761, col, 


Naba the rate of interest provided was 12 per 
cent. per annum compound interest; _ i 7 

Held, that the stipulation for compounding the 
interest at the end ofthe year was not unreason~ 
able. [ibid.] NG 

Second appeal from a decision of the 
Additional Subordinate Judge, Jaunpur, 
-dated the 25th of March, 1927. - 

Mr. Harnandan Prasad, for the Appel- 


‘lant. 


Mr. U. S. Bajpai, for the Respondents. 


JUDGMENT.—This' isa defendants’ 
appeal arising out of a suit brought by 
the plaintiff-respondents for enforcement 
of a hypothecation bond, dated the 24th 
of November, 1914, executed by Udit Misra, 
defendant No. 1 and Lachhman Misra, 
defendant No. 2. Defendant No. 3 is the 
son of Udit Misra and defendant No, 4 
is the son of Lachhman Misra. -They were 
both infants when the mortgage-deed was 
executed. The sum advanced under the 
deed in suit is Rs. 300. The rate of interest 
agreed on is one per cent. per month. The 
mortgage-money is payable in two years 
time. It isagreed that if interest is not 
paid at the end ofa year it shall be added 
to the principal and interest at the con- 


KH 


tractial P -is -to run- on -the aggregate 
amount ‘of principal -and - intereste No 
payment was made-and the‘sum claimed - 
by .the..‘‘plaintiff-respondents came to 


` s, 1,180 and 9 annas at the date of the suit, 


namély;- -the-30th of June, 1926. : 

The only defences to-which it is neces- 
gary to refer are (1) that there was no legal 
necessity for the- loan contracted by defend- 


ants Nos.1 -and 2 and (2) that, at any rate, ` 
“the high’ rate of interest which the execu- 
‘tants agreed to pay was not justified. by. any: 
_ family necessity. . 


Both the lower Courts have found 


` {hat a sum of. Rs, 230 out of- the considera- 


tion of Rs. 300 represented an antece- 


. dent debt payable by defendants Nos. 1 


-and 2, The question of legal necessity can - 


thus be raised only with regard to the 


_ sum of Rs. 70. Both the Courts are again 


~ ‘the “éxécutants. 


agreed that this sum was borrowed by de, 


`. fendaritas Nos. l and 2for expenses of the 


Gauna ceremony of the daughter of one of 
It: should’ be mentioned 
that the first two defendants are brothers 
‘and members of a joint Hindu family be- 
tween themselves together with their‘sons, 


- defendants Nos. 3 and 4. The Court of 


first instance held, that the expenditure 


- of- money on the. Gauna ceremony of a 


daughter - isnot warranted by legal neces- 
sity. ‘The lower Appellate Court ‘has taken 


. -a different view and held that a loan for 


meeting the expenses of Gauna ceremony 


‘ig justified -and should: be considered to 


‘be for’ legal necessity: and “ binding on 
other members of the.joint Hindu ‘family. 
As regards the rate of interest, the two 


` Yower Courts have likewise differed, the 
Court of first instance holding that the 


stipulation as to compound interest has not 
béen shown to be justified, the lower Ap- 
_pellate Court, on the other hand, is of 
opinion that "the rate of interest stipulat- 
‘ed ‘for in the bond in suit is reasonable 
‘and: should be considered to be justified by 
‘the necessities of the case. 


It has been argued before us on behalf 
of the defendant-appellants that the Gauna 
ceremony is not essential according tothe 
‘rules of Hindu Law. The learned Advocate 
for the appellants has not been able to 
‘support his contention by any authority. 
-On the other-hand, the view taken by the 
“lower Appellate Court i is based on Churaman 
Sahu y. Gopi Sahu (1), in which it was 
held that a Hindu widow governed by the 


--(1Y1 Ind: Cas; 945; 37 0,1; 13 0. W, N. 994; 10 0, 
pat cee =- a i 
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- mary in the society to 


‘expenditure ina given case. 
‘ants are brahmans occupying a respectable 
‘position in thevillage and in their own’ so- 
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‘Mitakshare Taw was competent to make 


a gilt -ofa reasonable portion of herhus- | 
-band’s immoveable property to her’ daugh- 


‘ter on the occasicn of her Gauna ceremony `. _ 

and that such a gift is binding upon the. - 
“reversionary heirs of her husband. The | 
principle underlying this view: takes ac- | . 
- count not only of what is strictly enjoined - - 


by rules of religion but also of social con- 
siderations which cannot be altogether ig- 
nored. « If, having, regard to what is custo-- 
which ‘the family 
belongs, a certain expenditure’ is reason- 
able, such that & prudent man similarly 
situated would ‘incur or such that other 
members, if adult are likely to sanction, it 
may well be regarded as monéy spent on 
‘legal necessity’, a phrase which is not 
capable of an exhaustive definition. The 
circumstences of the particular family, such 
asits means, social customs and senti- 
ments, the purpose on which the sum in 
question is to be spent, ifs adequacy or 
otherwise are some of the considerations | 
which will determine the propriety: of the 
The defend- 


ciety. It was not at all unreasonable that a 


‘sum of Rs. 70 should have been spent on 


Gauna ceremony of a daughter of their. 
family.’ We are, therefore, of opinion that - 
the expenditure was one which a prudent . 
man would incur and which the defend- . 
ants Nos.3and 4 would have incurred if- 


they had managed the affairs of the fami- _ 


As. regards the rate of interest agreed 


‘to by the exécutants of the deed in suit, 


it has been argued before us that. inthe 


‘absence of eyidence establishing the neces- 
‘sity of borrowing at the compound rate 


of interest no more than simple interest 
should be allowed as was done'.by the 
Court of first instance. Reference hasbeen - 
made to the dictum of their Lordships 
of the Privy Council in Nawab Nazir 


-Begam v. Rao Raghunath (2) that “it is 
‘Incumbent on those who support & mort- 
-gage made by the manager of Hindu family 


to show not only that there was necessity 
to borrow but it was not unreasonable to 
borrow at some such high rate and upon 
some ‘such terms, and if itis not-shown 
that there was necessity to borrow-at the 


(2) 50 Ind. Oas. 434; 17 A. L, J. 591; 36 M. L. J. 


521; 23 O. W. N. 70 ; 
(P. 0.)49; 411, A. 511; 11 L. W. 188; 46 I A. 145 


.. 
s 
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“Yale and upon the terms contained in the 
~ mortgage that rateand those terms canot 
stand.” The raie-of interest agreed on in 
_ ‘that case was “Rs, 2-8-0 per cent. per 
- “mengsem. -On failure to pay interest at the 
. end .of- six months, enhanced rate of 
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‘Re: 3-2-0 per cent. per mensem was‘payable - 


‘besides the ‘interest being’ addéd to the 
principle. We do not think that their 


Lordships intended to lay down that the” 


creditor mustinvariably establish by evi- - 


‘dence that’the particular rate of interest 


which a member ofa joint Hindu family 


agreed .to pay, however reasonable it may 
appear to beon the face of ‘it, is‘ the 
lowest rate at which the borrower could 
have raised the money needed for the 
purposes ofthe family. We thinkif' the 
rate. of interest is prima facie reasonable 
it may be” considered to be justified. If, 
on the other hand, the borrower agrees: 
to pay an abnormally high rate of interest 
it.is the duty of the creditor to satisfy the 
Court that the borrower could not have 
raised money at a lesser rate of interest 
or that the rate agreed on was otherwise 
‘justified. In the case before us, it is con- 
ceded that interest at one pér cent, per 
mensem is itself reasonable. It is the 
stipulation for compounding the, interest 
_at the end of each year which is objected 
“to. We do not think that -such stipulation 


is, under the circumstances of this case, at: - 


all unreasonable. The creditor has a right 
to expect that the interest would -be 
punctually paid atthe end ofthe year as 
agreed and thatifitis not paid when it 
falls due, he would be compensated interest 
being paid on the unpaid interest. For 
these reasons we are of opinion that nocase 
has been made out for interference with the- 
rate of interest payable under the deed. 

‘It is true that a sum of Rs, 300 originally 
borrowed hasnow swelled to over Rs. 1,100 
but apart from any question of unduein- 
fluence which has not been raised, it is not 
suggested that the Oourt has any power 
to relieve the appellants of what is largely 
attributable to their own default in paying 

- interest regularly as it accrued due. 4 

In the view of the case that.we have 
taken, we sustain the decree of the lower 
Appellate Oourt and dismiss this appeal 
with costs including in this Court’ fees 
on the higher seale, i 


A, _ Appeal dismissed, 
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ALLAHABAD HIGH COURT. * 

‘Frest.O1vi, APPRAL No. 536 or 1926, > 

cS - .° March 6,1930. 9, a 

Present :—Mr. Justice Sir Shah Muhammad: 
- Sulaiman, Kr, and Mr. Justice Kendall, 

Lala BALDEO PRASAD—Puaintizr : 
A — APPHLLANT A i 


T ar> versus JE 
Srimati ARYA PRITI NIDHI SABHA 
AND. OTRERS—DEFENDANTS—RESPONDENTSE. ` 
Hindu Law—Sanyasis—Attainment. of sanyasam— 

Requisite ceremonies—Performance of prajapathiyesthi 

and virajahomam, necessity of, even among Arya 

Samajists, £ 4 i 

“The mere. fact that a person déclares that he has 

become a Sanyasi or‘that he is described.as such or 

wears clothes ordinarily worn by the Sanyasis would 
not bejsufficient to make him a perfect Sanyasi. He 
must not only 16tire from all worldly interests and 
become dead tothe world, but to attain - this he must 
perform the necessary ceremonies without which-the 

renunciation will not be complete. .[p 762, col. 2.) f 

. The performance of the prajapathiyesihi homam. 

is essential and is the final _eermony to be: performed 

her by an -Arya Samajist: who becomes a Sanyasi. 

ibid. S É 
Kondol Row v. Swamulavaru (1) and Ramdhan 

Puri v. Dalmir Puri) (2), referred to, 

First appeal from ‘a decree of the 
Subordinate Judge of Muzaffarnagar, dated 
the 28th of May, 1926.: : 

Mr. G. Agarwala, for the Appellant. = 

Messrs. R. K. Malaviya and K. C. Mital, . 
for the Respondents. . h : 

JUDGMENT.—This is a plaintifi's 
appeal arising out of asuit for recovery of 
possession of immoyeable property by 


-, setting asidea deed of trust executed by 


Amar Singh, the nephew of the plaintiff - 
Baldeo Prasad. According to the plaint, 
Amar Singh gave up the world in Decem- 
ber, 1920, and adopted ‘Fagiri Sanayas' in 
January, 1921, and was named. Sanayasi . 
Amirtanand; that in consequence all his . 
rights in his property became extinct. and. 
the same reverted to his relations. But 
admittedly on the 24th of January, 1921, he 
executed the deed of trust in favour of the 
respondent Sabha, which is an Arya Samaj. 
institution. According to the plaintiff the 
deed of trust was null and void inasmuch as 
on the date of its execution Amar Singh 
had no longer any. right or interest left in 
him. The defendants contested the suit by 
denying that Amar Singh had ever renoune- 
ed the world and given up his rights. in the 
property or that he had completely’ become 


-a Sanyasi. . It was further pleaded that he 


was a Vaish by caste and could not: have 
become a Sanyasi. - 

The'learned Judge has found: that the 
evidence to prove that Amar Sidgh had 
become-a complete Sanyasi before 1921 
was not satisfactory, and he has further 


762 


held that. the ` facts established by that 
evidence were insufficient to make out the 
< ease of complete abandonment of all world- 
ly concern. `- i l eta: 

The plaintiff has appealed and challenges 
those findings. mt a 

So far as the Sanyasis belonging to the 
Sanatan Dharma religion are concerned, 
the procedure to be followed before a person 


. becomes a complete Sanyasi has been laid 


~ down. in great detail by Srinivasa Aiyangar 
- J. in Kondol Row v. Swamulavaru (1). 
` Speaking of Sanyasam in general, he has 


pointed out that the postulant has fo per- 


form his death ceremony (though this is 


not considered essential by some) and the’ 


eight sradhas the last of which is his own 
sradha, he must then distribute his wealth 
among his sons and brahmins -reserving 
“ enough for the homam (sacrifice in the fire) 
to be subsequently performed. ` “Then he. 
has to perform prajapathiyestht and family 
Viraja homam. These are sacrifices in fire 
‘andare purificatory ceremonies. At the 


end of the ceremonies the postulant has no 


property at all, for even the sacrificial 
vessels if they are of wood must be burnt 
in the fire and if they are of metal must 
be given to the priest.” He then takes 
leave of his sons and standing in water 
utters a mantra three times to the effect 
that he has given up his desire for sons, 
wealth, world’ and everything.” He does 
not becomea Sanyasi till the mantra is 
pronounced. This procedure is stated to 
‘be common to all Sanyasis, A somewhat 
- similar practice was established in the 


: caso of Ramdhan Puri v. Dalmir Puri (2) 


‘where too the performance of the Viraja 
homam ceremony was considered necessary 
for the attainment of the status of a perfect 
and complete Sanyasi chela, 


The learned Advocate for the appellant, 
however, contends that these ceremonies 
“are only essential for those who belong 
to the Sanatan Dharma and are not ap- 
plicable to an Arya Sannajist. Admittedly 
Amar Singh was an Arya Samajist and had 
previouly dedicated some property in favour 
of it and has previously dedicated some pro- 
. perty in favourof an Arya Samaj institu- 

tion in 1917, No authority has. been cited 
in support of the proposition that in the 
case of an Arya Samajist the complete ren- 
unciation,of the world can be effected by a 
mere expression of an intention or by mere- 
ly calling one-self a Sanyasi. Onthe other 


(1) 40 Ind. Cas. 535 at p. 541; 43 M. L.J. 63. 
| 2 2 Ind, Cas. 385; 140, W. N. 191. 
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ent has drawn our attention to a passage 12 
Satyarth . Prakash (1964 Sambat edition) 
Ohap. V, page 131, which is the. sacred book ` 
of the Arya Samaj. 
freely translated readsas follows :—“ After 
having performed the ‘prajapathiyesthi 
yagna (or homam), thrown the sacred thread 
in it (the fire) the tuft of hair growing: on 
the head and such other symbols etcetra 
leaves the house and becomes a Sanyasi.” 
This book, therefore, itself shows that the 
performance of the prajapathiyestht homam 
is essential and is the final ceremony to be 
performed even by the Arya Samajist who 


becomes a Sanyasi. 


In-the .present case apart from the. fact 
that there are oral statements to the effect 
that Amar Singh had become a Sanyasi, 
that he was calling himself a Sanyasi and 
that he was wearing yellow clothes, there is 
noevidence whatsoever on the record to 
prove the performance of any of the cere- 
monies. It cannot be doubted that the mere © 
fact that a person declares that he has be- 
come a Sanyasi or that he is described ag 
such or wears clothes ordinarily worn by. 
the Sayasis would not be sufficient to make 
him a perfect Sanyast. It is essential that 
he must enter into the fourth stage of his 
life in accordance with the necessary. re- 
quirements, He must not only retire from all 
worldly interests and become dead to the . 
world, but toattain this he must perform 
the necessary ceremonies without which the 
renunciation will not be completed (Mayne's. 
Hindu Law, 9th Edition, page 867). i 


We also accept the finding of the Court 
below that the evidence adduced by the 
plaintiff to show that he had become a com- 
plete Sanyasi in December, 1920, is not 
trustworthy. In the first place, this seems 
contrary to the allegation in para. 2 
of the plaint, where it was stated that he 
adopted Fagirt Sanyas in January, -1921. 


- In the second place, there is no direct 


evidence to-show what actually happened in.. 
December 2, 1921, except that he attended 
the anniversary of Gurukul at Bindraban, 
No one who waa present on this occasion has 
been produced by the plaintiff. On the 
other hand, the defendants have produced 
Arjun Singh and Kashi Ram who say that 
they were present at Bindraban on this 
oceasion and that Amar Singh had not 


become a Sanyasi at that time. Areportof .` 


the .proceedings of that anniversary has 
also been produced, which does not contain , 
any. reference to Amar Singh becoming a 


The passage when. ` 
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Sanyasi.. The evidence, therefore, does not . 
prove the plaintiff's case. : 

The result, therefore, is that this appeal 
must be dismissed with costs. 

A. Appeal dismissed. 


ALLAHABAD HIGH COURT, 
O1vit Revision No. 323 or 1928, 
February 14, 1930. 
Present:—Justice Sir Shah Muhammad 
Sulaiman, Krt., and Mr. Justice Kendall. 
Fira GHANSHIAM DAS BAIJNATH 
—PLAINTIFF— APPLICANT 


VETSUS 
Lala MITHAN LAL TANDON AND ANOTHER 
—DEFSNDANTS— OPPOSITE PARTIES, 
Promissory nete—Benamidar's right to sue—Suit on 
promissory note—Hxistence of unsettled accounts 
and defendant's readiness to ‘give credit in final 
settlement of accounts, whether valid defence. 

A benamidar in whose name a promissory note 
stands is entitled to institute a suiton it. 

The executant of a promissory note payable on 
demand cannot resist a claim based on the note on 
the ground that there are accounts to be settled 
and that the amount would be given credit for in 
the final settlement of accounts between the 
parties. 


Sri Ram v, Sobha Ram Gopal Rai (1), relied on. 

Civil revision from an order of the 
Judge, of the Oourt of Small Causes of 
Agra, dated the 19th of June, 1928, 

Mr, Hazari Lal Kapoor, for the Applicant. 

Messrs. N. P. Asthana and Baijnath Sahat, 
for the Opposite Parties. l 

JUDGMENT.—This is an application 
in revision from a decree of the Court of 
Small Oauses dismissing a suit based on a 
promissory note. The promissory-note was 
executed by the defendants in favour of 
the plaintiff, but the Court below has come 
to the conclusion that although the defend- 
ants received consideration, they did so not 
from the plaintiff, but from Bisheshar 
Nath, and has held that the suit is pre- 
mature, because the defendants state that 
settlement will be made between them 
when their accounts ‘are settled. 

It is clear that the learned Judge has 
not dismiesed the suit on the ground that 
abenamidar could not sue in place of the 
true owner if the promissory note stood in 
his name. Such a ground would not be 
tenable. The dismissal is based on the 
supposition that the claim is premature. 
16 seems to us that aclaim based on a pro- 
missory-note payable on demand must be 
decreed, and the defendants cannot resist 
the claim by saying that the amount would 
be given credit forin the final settlement 
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of accounts between the parties: vide 
Sri Ram v, Sobha Ram Gopal Rai (1). 

The learned Advocate for the applicants" 
concedes that the amount of the decree 
when realised may remain in Court to the 
credit of Bisheshar Nath, on whose behalf 
the plaintiff firm has sued. On this under- 
taking we allow the application and gett- 
ing aside the decree of the Court below 
decree the claim. But we direct that the 
parties should bear their own costs in both 
Oourts. 

‘ke Application allowed. 

(1) 67 Ind. Cas, 513; 44 A, 521; 20 A. L. J, 315; 4 
U. P. L. R. (A.) 153; A. I, R. 1922 All, 213, 


ALLAHABAD HIGH COURT. 
LETTERS Patent Aprrat No. 176 oF 1928, 
February 20, 1930. 
Present:—Mr. Justice Mukerji and 

Mr. Justice Bennet. i 

GANGA RAM AND ANoTHER—DEFENDANT3 

i APPELLANTS 
. versus 
BASANT SINGH AND ANOTRER— 
PLAINTIFFS— RESPONDENTS. 

Agra Tenancy Act (III of 1926), s. 197 (d) (}— 
Grove—Right of grove holder to cultivate his grove— 
Civil Procedure Code (Act V of 1908), 0. XLI, r. 22— 
Cross-objections in Letters Patent appeal competencyof, 

It is not illegal for a grove-holder to cultivate 
portions of the land of his grove or to sub-let the 
same for cultivation. 

Mahbub Ali Khan v. Chhiddan (1), followed, 

No cross-objection can be taken in a Letters Patent 
Appeal. 

Kausalia v, Gulab Kuar (2), followed. 

Letters “Patent Appeal against a judg- 
ment of Mr. Justice Dalal dated the 13th 
of July, 1928. 

Babu Harnandan Parsad, for the Appel- 
lant. 

Mr. Mushtaq Ahamd, for the Respondents, 

JUDGMENT.—This is a Letters 
Patent appeal by the defendants against 
a judgment of a learned single Judge of 
this Court granting an injunction against 
the defendant. The plaintiffs brought a 
suit as zemidars against the defendant No. 1; 
Ganga Ram, as grove holder, alleging that 
defendant No. 1 had let portions of his 
grove to defendant No. 2 for cultivation 
and had also cut down old trees in his 
grove and planted new trees. The reliefs 
asked for were that the Court should order 
the defendants to remove the newly plant- 
ed trees and to give the plaintiffs posses- 
sion over the whole area of the grove, and, 
if the relief of possession be not granted, 
to forbid the defendants to carry on cultiva- 
tion in the aforesaid land and not to in- 
terfere with the plaintiffs’ cultivation. Both 
the lower Oourts dismissed the suit of the 
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plaintiffs on the ground that the action- 


of the grove-holder'in letting land for 
cultivation was not illegal, and finding 
that the land retained its character of grove- 
although certain portions were cultivated. 
The learned single Judge of this Court 
held that the grove-holders had ‘no right 
to cultivate the land, and that the land 
had not lost the character of grove, and 
he granted ‘an injunction “preventing the 
defendants, after the present crops are 
reaped, from ever sowing or cultivating 


for agricultural purposes the land of. the 


plot in suit? 2 |. i 
We consider that in accordance with the 
‘principle laid down in Mahbub Ali v. 
Chhiddan (1), itis not illegal for a grove- 
holder to cultivate portions of the land of 
his. grove. We may note that as an in- 
junction relates to the future, reference 
also be made to the existing law on the 
subject of grove-holders, which is contain- 
ed in Chapter XII of the Tenancy Act. of 
1926. In 8,197 (d) it is laid down that a 
grove-holder may sub-let the whole or any 
portion of his grove land, and in sub-s, 
(f) it is.recognised that crops may be grown 
under and among the:trees of a grove be- 
cause the land-holder is entitled to realise 
his rent by distress of such crops. . Accord-- 
ingly, we consider that the lower Appel- 
late Court was correct in dismissing the 
appeal of the plaintiffs, and we allow this 
Letters Patent, Appeal with costs of both 
hearings in this Court and set -aside the 
judgment of the learned single Judge of 
this Oourt. | A 
. In regard_to. the -cross-objection which 
was filed on behalf of the plaintiff-respond- 
ents, following the principle of Kausalia 
y. Gulab Kuar (2), we hold that no cross- 
objection can be taken in a Letters Patent 
Appeal. We dismiss the cross-objection, 
therefore, with costs. | 
Bi S Appeal allowed, 
Cross-objection dismissed. 
(1) 95 Ind. Cas. 291; 24 A. L. J. 599; A. I. R, 1926 
All. 519; L R.7 A. 268 Rev. 
> (2) 21 A, 297; A. W. N. (1889) 72. 


ALLAHABAD HIGH COURT. 
First Cıvıl APPRAL No. 494 or 1926, 
: < February 25, 130. 
- Present :—dustice Sir Shah Muhammad 
- Sulaiman, Kr., and Mr. Justice Kendall. 
SHEOPATI SINGH AND orzEss— 
DEFEND &NT&S—APPLICANTS 
- versus A 4 
JAGDEO SINGH AND ANOTHER— 
IK PLAINTIFFS—RESFONDENTS. 
_ « Vendor and ‘purchaser—Consideration reserved’ for 
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payment of mortgdge over other property—Failure t0 
pay—Suit by vendor against purchaser—Time for 
payment, whether essence of contract—Vendor's right 
to sue before discharge of mortgage-—Form of decree 
—Usufructuary ‘mortgage—Possession delivered— 
Consideration not paid—Suit to recover consideration, 
maintainability of—Specific performance of contract 
to lend money. 2 : 

A executed a deed to B by which one item of 
property was-sold to B for Rs. 11,050, and another 
item was mortgaged with possession for Rs. 9,000 
for a period of 12 years Out ofthe consideration 
Rs. 12,000 were reserved with Bfor paying C who 
wasa mortgagee of another property belonging to 
A. -B undertook: to pay C on the due date but did not 
pay and Asued B for recovering the amount of 
Rs. 12,000 and damages: g 

Held, (1) that the stipulation jin the deed that B 
would pay C on the date fixed was, of the essence 
of the contract; [p. 765, col. 2.] ; 

(2) that so far as the sum of Rs. 12,000 représented 
unpaid purchase money A was entitled to recover 
it back from B even though- A had not paid C; [p. 
766, col.-1.] . . S 

Lachman Das v. Ram Prasad (1);relied on. . 

. (3) that so far as the said amount represented the 
consideration for the mortgage, as the mortgage 
was usufructuary and possession bad been delivered, 
the rule that.2 contract to lend money cannot be 
specifically. enforced did not.. apply and A was 
entitled to recover that amount also,-and could not 
be compelled to wait till he had redeemed C; [p, 766, 


col. 2. ; 

Phas Chand v. Chand Mal .(2), Sheikh Galim v. 
Sadarjan Bibi (3) and Yadavendra Bhatta v. Srini- 
vasa Babhu. (4), distinguished. f ; 

(4) that A was entitled to a decree for Rs. 12,000 
and damages, not merely toa decree directing B to 
pay the amount to C. [p. 767, cols. I &2.] > 

First appeal from adecree of the Addi- 
tional Subordinate Judge, Basti, dated the 
25th of May,-1926. 

JUDGMENT.—This is a defendants’ 
appeal arising outofasuit for recovery of 
Rs. 12,000 the principal amount of mort- 
gage-money and Rs. 6,000 as damages on 
account of a breach of contract. It appears 
that on the 23rd -of September, .1922, the . 
plaintiffs Jagdeo Singh and Bishnath Singh 
father and son, executed a document which 
represented a compound transaction of sale 
and mortgage for Rs. 20,050 in favour of . 
the defendant-appellants. This deed- is 
printed at page35. Under it 5 annas 23 
pies share in Mudila Khurd in all was 
transferred, out of which 2 annas 1 pie share 
was sold for Rs. 11,050 and the remaining 3 
annas l4 pies share was mortgaged with 
possession for a period of twelve years in 
lieu of Rs. 9,000, The payment of consi- 
deration was not split up for the two trans- 
actions of sale and mortgage separately, 
but was stated as a consolidated sum of 
Rs. 20,050. Out ofthis amount the mort- 
gagees had to pay .Rs. 12,000 to one Ram 
Krishan a previous mortgagee of the prop- 
erty not covered by this deed, and the » 
balance of the consideration was to be set off 
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against another mortgage-deed as well as two 
promissory notes and a small amount which 
had been advanced as earnest money. On 
the same date a security bond was executed 
by the transferors in favour of the trans- 
ferees, agreeing to indemnify the latter and 
pay interest at 2 per cent. in case they suffer- 
ed loss on account of any portion of the 
property going out of their possession. 

At the time when the deeds were execut- 
ed a suit for the redemption of the property 
in the hands of Mathura Kurmi, who was a 
prior mortgagee of the property transfer- 
red, was pending, andthe present plaintifis 
had already deposited the entire mortgage- 
money dueto him under s. 83 ofthe Trans- 
fer of Property Act. But later on the 24th 


October, 1923, Mathura Kurmi fileda writ-- 


ten statement pleading that the transaction 
was not one of mortgage but of a sale out 
and out. This suit -was decreed by the 
trial Court on the Yond of May, 1925, and 
‘Mathura’s appeal was-dismissed by the High 
‘Court on the 21st of December, 1926. 

It is an admitted fact that the: defendants 
have not made the payment to Ram Krishan 
. and.they justify their non-payment by the 


circumstances that the money was payable ~ 


on the 30th of April, 1923, by. which date 
the suit-in the trial Court had not been de- 
‘cided, and that the final adjudication was 
not made till December, 1926. . 5 ; 
-'The claim was contested on various 
‘grounds, but. it -has been decreed by the 
learned Subordinate Judge. In-appeal sever- 
al points have been urged: before us. The 
first'is that according to a -correct interpre- 
‘tation of the sale-deed time was not of the 
“essence of the contract and the defendants 
were not bound to pay the amount to Ram 
‘Krishan solong as Mathura-Kurmi’s suit 
had not been finally. disposed of, but in 
any event the defendants would be liable to 
make compensation (s. 55 of the Oontract 


Act). Weare unable to accept this inter-. 


pretation of the deed. The condition con- 
tained in the deed relating to the first item 
of the said consideration on page 36 is 
clear and is to the effect that the mortgagees 
had taken upon themselves the responsibil- 
ity to pay the whole amount of the mortgage- 
money due to Ram Krishan at the proper 
“time, i. e, Baisakh Sudi 15th, 1880 Fasli 
(corresponding to ths 80thof April, 1923). 
There. was a clear undertaking to pay this 
amount on the date mentioned. As Mathura 
Kurmi was in possession of the property 
belonging to the executants, it’ was in their 
interest and- for- their. benefit that the 


* pmount should be paid to Ram : Krishan. 
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. Bishnath has been examined, and hi 
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promptly, s0 that the executants might ; Te- 
cover possession of the property. In these 
circumstances it cannot be urged. that time 


_was not of the essence of the contract and 


that the defendants could pay it at: any 


future time recording to their wish and 


pleasure. ` Even if no time had been fixed it 
wa the alae duly of the defendants to pay 
e amount within a reasona i 
of ae Contract Act). pk oo 
ection $2, of the Evidence Act 
thedefendants from provin g eae 
poraneous oral agreement varying the con- 
dition entered in the deed that the amount 
should be paid on the 30th of April, 1903, 
Although no subsequent oral: “agreement 
was expressly set up in .the written’ state- 
ment;.the defendant's Pleader made a state-- 
ment on the 2nd of October, -1925, that such 
was the case, and oral evidence was led-to 
that effect, That evidence. has not been 
believed by the learned Subordinate Judge. 
So-far as the other witnesses are. concerned 
they speak of an oral contemporaneous 
agresment at the time when the sale-deed 
was executed; but the evidence of Hanuman 
Prasad the defendants’ -mukhtar-i-am is to 
the . effect that even Subsequently,’ after 
Mathura Kurmi had filed his written state- 
ment, he spoke to one of the plaintiffs Jag- 
deo Singh and told him that ‘the money 
left in the hands of the mortgagees would 
not be paid till that case had been finally 
decided and that he agreed to it, Jagdeo 
Singh hasnot been examined, but his son 
e denies 
any such agreement. It. is ‘not. suggested 
that there was any fresh consideration given 
for this subsequent promise.. We are un- . 
able to take a different view of the evidence 
from that which has been taken by the. 
Court below, and we accordingly hold that 
the subsequent oral agreement has not been 
proved, l KAE 
The next point urged on. behalfof the de- 
fendants is that inasmuch as the plaintiffs 
have not paid off Ram Krishan they. are -not 
entitled to.recover the amount from the de~- 
fendants, and that in any cage they.cannot ` 
compel the defendants to pay the amount 
to them personally when it was left in their- 
hands for payment to Ram Krishan, - 
The first difficulty is that the . payments 


- of various items of consideration have not 


been separately allocated in-the-deed. But. 
it may be assumed.in favour of. the appel- 
lants that. the amount which they have. al- 
ready discharged has gone. to pay off the 
bulk of the sale consideration, inasmuch 
as part of the property has-been transferred. 


s 


~ 16 follows that Rs. 
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“to them absolutely, and that the amount 

unpaid which is still in their hands repre- 
‘gents a portion of the sale consideration and 


`. the whole of the mortgage-money. We are 
“entitled to assume this in favour of the de- 


fendants because there is at least the legal 
evidence of Ram Subhag, one of the plaint- 
` iffs, that this was the arrangement, and there 
is no evidence to contradict his statement. 
As the deed is silent about this allocation; 
‘oral evidence to clear up this ambiguity is 
certainly admissible. uf 
3,000 representing a 
part of the sale consideration and Rs, 9,000, 
-representing the whole of the mortgage- 
“money have remained unpaid. 
As regards the sum of Rs. 3,000 which 
' represents a part of the sale consideration 
‘we do not see why the plaintiffs’ suit should 
-be deemed to be premature merely because 


` they have not paid Ram Krishan in the first 


instance. On this point there appears to 
have been some conflict of view. in some 
‘cases. The latestcase of Lachman Das v. 
Ram Prasad (1) is, however, in favour of the 
respondents. We would like to point out 
one further considération which ought to 
‘decide this question of law in their . favour. 
‘Part of the ‘sale consideration represented 
money belonging to the executants, and it 
‘had been left in the hands of the -vendees 
for payment to their nominees, If the 
‘amount has not been paid as directed, there 
‘peems to be no reason why the executants 
-should not change their mind and recover 
“the amount themselves onthe ground that,- 
-not having been paid as directed, it is their 
-unpaid purchase-money. If the transferees 


had made the paymentit would have been 


‘a different matter, but not. having paid it 
-within the time fixed or within a reasonable 
“time, thereafter they have not performed 
-their contract, and part of the sale consider- 

ation, therefore, remains unpaid to the ven- 
“dors. We, therefore, ses no reason why the 
‘plaintiffs should not now be entitled to 
-yeeover this amount. ‘Their suit to recover 


_ *this-part of the money can in no sense be 


treated as premature. 

As regards the amount representing the 
‘eonsideration for the mortgage money the 
matter would have been simple if the trans- 
-action were one of a simple contract to lend 
money. Insuchacaseit has been held in 
several cases that a contract to lend money 

~ cannot be specifically enforced. an 
~~ Fhe case.of a “usulructuary mortgage, 
however, must stand on a different footing, 


1927 All, 422, > 


j 9 100 Ind, Cas. 1029; 49 A, 680; 25, A, L. J. 349; A, 
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particularly when the possession has been 
delivered and the stipulation is that the 
profits are to be setoff against the interest. 
According to para.2 of the deed in ques- 
tion, the property had to be redeemed on 
the payment of the principal mortgage- 
money only after the expiry of 12 years 
without any further accounting. The exe-. 
cutants have delivered possession of their- 
property to the transferees, who have not 
paid the whole amount contracted to be 
paid. Thus the executantshave performed 
the whole of their part of the contract and 
the transferees have not done so. It would 
not be fair to the executants to let the. 
transferees remain in possession of the prop- 
erty although they have not paid the 
whole amount,and only direct an account - 
to be taken in future when a proper suit.for 
redemption is instituted. The suit is not 
really one for the specific performance of 
@ mere contract to lend money but to com- 
- pel the defendants to perform their parts of 
the contract when they have obtained de- 
livery of possession of the property. a 
The cages relied upon by the learned Ad- 
vocate for the appellants, viz., Phul Chand . - 
v. Chand Mal (2), Sheikh Galim v. Sadarjan 
Bibi (3) and Yadavendra Bhatta v. Srinivasa 
Babhu (4) were not cases of possessory mort- 
‘gages, the second being one for a, mere con- 
tract to mortgage. No case directly in 
point has been brought to our notice. In 
none of the cases above-mentioned does it 
appear to have been argued that a mortgage 


is a conveyance and not a mere contract for - 


sale, and that by not compelling the. mort-" 
gagee to pay the whole amount remaining 
in his hands one would be compelling the 
mortgagor to offera bigger security for. a 
much smaller amount. Wethink that the 
executants are entitled 
amount, and cannot be compelled to wait: 
till they have procured sufficient money to 
“redeem the mortgage. j | 

The next point that remains for con- 
sideration is whether the relief to be granted 
tothe plaintiffs should be a decree direct- 
ing the defendants to pay the amount to ~ 
“Ram Krishan or whether it should be a 
decree for that amount in favour of the 
plaintiffs themsélvee. We have already in- 
-dicated our views as to the rights of a 
vendor in case ofa sale-deed under which 
money is left for payment to a prior eredi- 
tor, We think that the same principle 

4 2 304.252; A W.N. (1908) 105; 5 A. L. J. 491, ` 
3) 29 Ind. Cas. 621; 430. 59; 19 0O. W. N. 1332; 21 

0. L. J. 532. z . 

(4) 80 Ind. Cas. 5; 47 M. 698; 47 M, L. J. 449; 20° L, . 
W. 17 & 548; A, I, R, 1925 Mad. 62; pra 


to recover the -- 


.the case here, 
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would apply to the case of 4 usufructuary - 
mortgage. Where the previous encumb- 
rance creates a charge on the property 
transferred, the transferee is entitled to 
Tetain the amount in his own hands in 
order to pay off the prior encumbrance in 
cases where the property is transferred 
free from such encumbrance. That is not 
The discharge of Ram 
Krishan’s mortgage would be entirely for’ 
the benefit of the executants and would 
not affect the property transferred to the 
defendants, for, as remarked above, Ram 
Krishan’s mortgage did not cover the 
property transferred to the defendants. 

The learned Advocate for the appellants 
has strongly urged that inasmuch as a 


. Security bond was taken on thesame day 


under which part of the property trans-: 
ferred to the defendants by the sale-deed - 
was again hypothecated as a security, his 
client’s security would ` be diminished. or 
jeopardised if the amount is not paid by 
the plaintiffs to Ram Krishan. In the 


‘first place it is doubtful whether we should . 


take into consideration the effect of an- 
other document which was executed - 
separately, 
particularly when an indemnity clause. 


. without reference toany specific item of pro- 


perties is to be found in para, 4 of the deed 
of sale itself. In the next place it seems to: 
us that the main purpose of the execution of 
the security bond . was to protect the trans- : 
ferees from the adverse result oftheredemp- 
tion suit:pending against Mathura Kurmi. 
That litigation has resulted in favour of 
the parties to this suit. .We also do not 
think that the security is ‘substantially 
diminished on account of any apprehended 
diminution‘of the security in future. Such 
pn fear, therefore, cannot. be taken into 
consideration in this connection, 


- . The last ‘question that remains for con- 


sideratton is the amount. of damages to 
which.the plaintiffs are entitled on account - 
of the non-payment of money for these 
years, The learned Subordinate Judge 
has gone into this question with care, and 
has ascertained thetotal rent received from 
tenants and also estimated the profits 
which ought to be derived from the sir 
and khudkasht lands. His conclusion is 
based on the oral evidence as well as the 
entries in the khatauni, and after having 
examined the basis of his calculation we_ 
pre satisfied that his conclusion must be 
accepted. In his opinion Rs. 2,800 would ` 
be the fair amount of damages. we 
< {a order to ayoid further difficulties Mr, 
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Peare . Lal ‘Banerji on behalf of the plaint-~ 
ifs has a greed to the defendants deposit- 
ing the whole of Rs. 1,2000in the Court. 
below ‘under s. 83 of the Transfer of Prop- 
erty Act within two weeks from this date 
as. deposit to the credit. of Ram Krishan 
or his heirs on behalf of the present plaint- 
ifs. Ifthe amount is not deposited within 
the time fixed the decree of. the Court 
below for Rs. 12,000 in favour of the 
plaintiffs will stand. ` The decree of the 
Court below for Rs. 28,000 with interest 
and costs will, of course, stand, We accord- 
ingly uphold the decree of the Court below 
with this slight modification that- if 
Rs. 1,2000 are deposited in the Court below 
within two weeks from this date as directed 
above the decree will be deemed to be 
satisfied to that extent. The plaintiffs 
will have their costs of this appeal from the 
defendants who will bear their. own costa, 
A. Decree modified... 


—— 


ALLAHABAD HIGH COURT. 
Seoonp Orvin Appear No. 1574 oF 1928, 
. February 18, 1980. = - 
- Present:—Justice Sir Barjor Jamshedji 


; Dalal Kr. . i 
NIRANJAN LAL—PLAINTIFF—ÅPPELLANT ` 


versus 
JHAMMAN LAL AND orazrs— 


_ Derenpants—ResPonDENTS. “| i 
-Limitation Act} (IX of 1908), Sch. I, Arts. 142, Ih 
Civil Procedure Code (Act V of 1908), 0, XXI , T. 96—Co-: 
sharer obtaining formal possession of his share—Failure - 
to enforce possession for 12 years—Suit for partition - 
after 12 years, maintainability of—Delivery of formal 
possession, effect of. : A 
_Ifa co-sharer who obtains a decree for joint posses- 
sion of his share and delivery of formal: possession 
under O. KAT, r. 96, Oivil Procedure Code, does not 
demand a partition or in any other manner enforce hig 
possession within twelve years he would-not be ‘entitl- 
ed after twelve years to seek possession: [p. 7 68, col. 2.] 

Sita Ram Dube y. Ram Sunder Prasad (1), Lal; 
Rajendra Kishore v. Bhagwan Singh (2) and J ang. 
Bahadur Singh v. Hanwant Singh (3) relied on. nek 
Ram Parson Upadhia v. Kalab Husain (4), referred . 
to. 3 | a D 
The delivery of formal possession gives to the person, 
who obtains formal possession a‘fresh start for the com- 
putation of limitation but ‘does not make the pérson 
who obtains such formal possession owner in posses.‘ 
sion. [p. 768, col. 1.] 

“Second Appeal from a decree of the’ 
Additional District Judge . of Aligarh, 
dated;the Ist of August, 1928. : et 

Mr. Panna Lal, for the Appellant.. 

Mr. 8. P. Sinha, for the Respondents, - . 
JUDGMENT.—Mr. Panna Lal. on 
behalf of the plaintiff-appellant has dis- . 

tiguished this case from the ruling quoted 


by the lower Appellate Court of a Bench of* 
this Oourt, Sita Ram Dube v, Ram Sunder 


i 
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Prasad (1), but, in my opinion, the principles. 


of that ruling will apply. In the. present 
case the house was purchased by the father 
of the defendants in 1907, whereuponin the: 
following year the sons of one of the vendors 


sued for the setting aside of the sale-deed - 


and for possession, and the suit was decreed 


on 18th March, 1909, for joint possession to - 


the extent of one-third. Possersion was 
taken by Niranjan Lal on 26th November, 
1910, in the manner laid down in O. XXI, r, 
96 of the Oode of Civil Procedure. Sub-: 


sequently, Niranjan- Lal did not sue for- 
partition ; nor did he receive any rent from - 


the defendants who continued in possession ` 
of the entire house. It is argued here that. 
the defendants were not trespassers. because 


by reason of the house not being partition- - 
ed they wereentitled rightly to remain in: 


` possession of the entire house. In my opin-' 
ion this argument was repelled by the 
Bench ruling quoted above and such appears 
to me to be the basis of the decisions in 
Lal Rajendra Kishore v, Bhagwan Singh : (2) 
and Jang Bahadur Singh v. Hanwant Singh 
(3), It was conceded in all those cases that 
the delivery of formal possession gave to 
the person who obtained formal possession 
a fresh start for the computation of limita:: 
tion but did not make the person who 
obtained such-formal possession owner in 
possession. From the date of formal posses- 
sion- a fresh period of limitation will start 


and the. decree-holder must obtain parti- ` 


tion within twelve years of the date of the 


formal possession or establishment of his , 


right in some other manner. Mr. Panna 


Lal on behalf of the appellant drew the 
Court’s attention to the observations - of” 
Lindeay, J.,at page 576* of the report in the’ 


case. quoted above. Those observations, 


however, were merely an additional argu- . 


ment in that particular case. ‘The Judge's 
point of view was that the question of 


adverse. possession did not arise in a case 


like the present because it did not lie on 
the defendant to prove adverse possession 
but itlay on the plaintiff to prove his pos- 


session and dispossession within the period. 


of limitation when he came to Oourt.to seek 
possession. The paragraph begins with the 
words “As we have said, the question of 
adverse possession did not atall arise.” 
The learned Judge then proceeds to inquire 
how the particular facts of the case - would 
be viewed if the question of adversa ‘posses~ 
sion did arise, and he went on to say that 


(D 115 Ind. Cas. 791; 26 A. L. J. 573; A. I. R.1928: 


All. 412; 50 A. 813; Ind. Rul. (1929) All. 455. , 
(2) 39 Ind, Cas, 745; 39 A. 460;15 A, L. J. 361.- 
(3)63 Ind: Cas. 212; 43 A. 520; 19 A. 
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as the judgment-debtor was not entitled to 
occupation of any portion of.the house -he' 
could not have remained in possession- 
except on the basis of adversé possession.: 
This second ground for allowing the appeal 
did not take away the force of the first 
ground on which the plaintiff's suit was ' 
held to be liable to dismissal because he 
had not proved this possession within: 
twelve years of the institution of the - suit. 
The learned Judge who delivered the: 
judgmentof the Oourt spetifically quoted - 
tha two cases of Lal Rajendra Kishore v. ` 
Bhagwan Singh (2) and Jang Bahadur Singh: 
v. Hanwant Singh (3) referred to by me 
above. In those cases it appears to have 
been taken for granted that in a cass like’ 
the present if the decree-holder didnot come : 
to Court within twelve years of obtaining: 
formal possession under O. XXI, r. 96, 
Oivil Procedure Oode, he would not be’ 
able to maintain a suit for possession. Mr.: 
Panna, Lal quoted a single Judge ruling in’ 
the case of Ram Parson Upadhia v. Kalab. 
Husain. (4). There the question of joint: 
possession was considered in the abstract: 
from any circumstances like those in - the: 
present case and inthe suits referred to. 
above, where a plaintiff had obtained formal: 
possession and subsequently after twelve 
years had come to Court to obtain a parti-’ 
tion, The principle applied by Lindsay, J., 
appears to me to be that by formal posses-: 
sion the decree-holder merely started: a 
fresh period of limitation and became 
entitled to seek actual possession of: his” 
share by demanding partition. If he did’ 
not demand a partition within twelve years: 
or did not in any other manner enforce his 
possession he would not be entitled after- 
twelve years toseek possession. Itis quite: 
true that the facts of the case may be 
differentiated on the ground that the defend-: 
ants in the present case were co-sharers of 
the plaintiff and entitled to remain in: 
possession by reason of their holding a 
share in the house. So far the facts 
are not the same as those of the case 
in which Lindsay, J., delivered the 
judgmeut because in that case the judg-: 
ment-debtor had no right to remain in. 
possession after the decree-holder had 
obtained his decree and obtained formal: 
possession. The principles, however, asi 
I have pointed out, apply equally strongly: 
to the present case. , 
I dismiss this appeal with costa. 
Permission to file anappealunder tha: 
Letters Patent is granted. >° -> : 


a. KA Appeal dismissed, 
(4) 3§ Ind, Cag, 100, BE i 
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-` BOMBAY HIGH COURT. 
Frest O1viu APPEAL No. 292 oF 1924; 
n July 18 1929. 

Present: —8ir Norman Kemp, Kr., Acting. 
| Ohiet Justice, and Mr. Justice Murphy: 

DATTATRAYA JAYARAM PRABHU - 

DESAI—PLAINTIFF—ÅPPELLANT 
a ype , versus | : 
Tar SEORETARY or STATE For INDIA 
a — RESPONDENT. ` 
- Bombay Land Revenue Code (Act V of 1879), ss, 
211, 212—Bombuy Government Resolution No. 599 of 
1912— Sheri” lands —Conferring occupancy rights 
on lessee—Rights of permanent tenants—Wrong 
order of Deputy Collector—Collector's power ‘to revise 
—Limitation—Deposit of occupancy price, effect of— 
Agreement by tenants, validity of—Suit to set aside 
Collector's order-—Jurisdiction of Civil Court. 

Under s, 211 of the Bombay Land Revenue Code 
a Collector. may. call for and examine the record of 
any proceedings conducted bya Deputy Collector 
for the purpose of satisfying himself -as to the legal- 
ity or propriety of any decision or order ‘passed:and 
as to the regularity of the proceedings and there is 
no period of limitation laid down for the making 
of an order under s. 211 ofthe Code. [p. 771, col. 1.] 

Where an order of a Deputy Collector directing 
that certain lands should be given to the lessee on 
full occupancy tenure is wrong on the merits, the 
fact that in consequence of the Deputy Collector's 
order the lesseehad paid the occupancy price 
which had been demanded of him would not pre- 
clude the Collector from setting aside the order. 
[p. 771, cols, 1 & 2.] ` 
- Where in pursuance of 8 wrong order of a Deputy 
Collector, granting occupancy rights to a lessee 
whose term had expired, the permanent tenants had 
agreed in consideration of the lessee granting them 
right of permanency to pay-him a certain rate of 
rent, and theorder was subsequently setaside by 
the Collector: 

Held, that the lessee was not entitled to recover rent 
from the tenants as the whole basis of the agreement of 
the latter to pay rent was the assumption that the lessee 
had been granted occupancy rights. |p.771, col. 2.] 
- Obiter—The reference tofinality’ in s. 212, Bombay 
Land Revenue Code, is confined to finality under the 
Code and does not exclude the jurisdiction of Oivil 
Courts. [ibid.] - : 

Certain ‘skeri’ lands were leased by the Govern- 
ment to the plaintiff fora term which expired in 
1913. The Deputy Collector held an enquiry and 
directed that the plaintiff shóuld be given occupancy 
rights on his paying acertain price and the tenants 
were tobe givenrights of permanent tenancy. It 
was found that the tenants had been in occupation of 
their tenancies fora long period and were infact 
permanent tenants: i ee 

Held, that the order of the Deputy Collector did not 
carry out the intentions of the Government Resolution 
No. 599 of 1912, and was, therefore, clearly wrong. 
[p. 771, col. 1.] : : 

First appeal from adecision of the District 
Judge -at Ratnagiri, in Suit No. 2 of 1918. 

Mr. K.N. Koyajee, for the Appellant. - 


Mr. B. G. Rao, Assistant Government . 


Pleader and Mr.. G. B. Chitalep for the 
Respondent. sa a tet 


JUDGMENT.—The subject-matter of 


this appeal is the disposal of certain land si~- 
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-tuated in the Malwan Tatuka of the Ratnagiri 
District and known as “Sheri” land. This 
js Government waste land and the former. ar- 
rangement was that it .was let. to certain 
‘persons on a. thirty years’ lease. | The 
-group of survey numbers involved in. thia 
‘suit had originally been leased in. 1859 to 
‘one of appellant’s ancestors. His lease was 
renewed for thirty. years in 1883, and ex- 
pired in 1913. In the meanwhile, the 
Collector of Ratnagiri and Government 
had been considering the question. of the 
disposal of the Sheri lands, and. in October, 
1912, Government issued a Resolution 
No. 9415 of that date, containing orders as 
to their disposal, based on the Uollector’s 
report and the comments in forwarding the 
report of the, Divisional Commissioner. In 
accordance with this resolution, enquiries 
were started, and in this case, these were 
made by the District Deputy Collector in 
charge of the Malwan Taluka. His order was 
passed on March 18,1914, 1t states that he 
has inspected the Jand personally, that it ia 
valuable rice land, and. that the tenants 
have done nothing to improve it, but have 
been cultivating the land annually, as if 
they were annual tenants, . It goes on to 
state that there is evidence to show. that the 
tenants are annual ones and that there have 
been variations in the amounts of, rent 
which they were required to pay. It then 
refers to the Collector's letter, No, 2515 of 
May 3, 1912, quoted in the Government re- 
solution, which I have already referred to, 
and states that the officer has thought of 
giving the long-standing tenants the right 
of permanent tenancy, but that the lessee 
has fought hard against thie, and had final- 
ly consented to an agreement - by which the 
tenants. were to be -given the rights of 
permanent tenancy, by the lessee, on the 
basis of a rent payable by them amounting 
to three times the assessment of the land 
they held. He, therefore, directed that the 
lands should be given to the- lessee, . Datta- 
-traya Jayaram Prabhu Desai, on full occu- 
pancy tenure. The Deputy Collector says, 
Än the course of his order, that this lessee is 
a rich man of an intelligent. class (Gaud 
Brahmin), and that twenty times the annual 
assessment of the land should be recovered 
from:him as occupancy price. The grant 
“was subject tothe right of Government to 
‘resume whenever the land should be wanted 
dor a public, or special purpose. -Measures 
‘ments were to be made of area of land in the 
“possession of each of the tenants. Nothing 
‘further seems to. have: been. done -for some 
‘time, but. ultimately, probably, when the 
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question of altering the revenue records was 


being considered, the order was brought to 
the notice of the Collector 


a personal enquiry, and his order appears to 
have been written in the vernacular, but it 
refers to enquiries having been made. The 
Collector states that the Sheri land in ques- 
tion had not beenin the actual occupation 
of the lease-holder Mr. Desai, but in the 
Possession of the tenants for many years 
past, and that Mr. Desai not only admitted 
this fact, but also admitted that the tenure 
of these tenants was permanent. He states 
further that the fact of the District Deputy 
Collector's order of 1914 had come to his 
notice in the course of the further enquir- 
ies as to the alteration of the record and 
that, in his opinion, tenants were permanent 
tenants, and that the Sheri land should have 
been given to them, after it was assessed 
and not to the lease-holder. The Collector, 
therefore, reversed the District Deputy Ool- 
lector's order and directed that the tenants 
should be given occupancy rights on the 
usual terms. The appellant appealed to the 
Divisional Commissioner and to the Gover- 
nor-in-Oouncil. His appeals: have been 
rejected. He has consequently filed this 
suit, The reliefs he claimed in the suit 
were, (1) that the order of the Collector, 
dated June 12, 1917, being illegal and 
unlawful, is void and that he should be 
declared the full owner of the land, and (2) 
that he be put into actual possession of the 
plaint land with a declaration that the 
right of permanent tenancy of defendants 
Nos. 2 to 20 had been extinguished by their 
‘acting contrary to the landlord's rights, and 
finally that he should be declared the full 
owner of the Sheri land and be given 
symbolical possession. 
The learned District Judge held that the 
plaintiff had failed to make out that the 
Oollector’s order was wrong, and that it 
shou’ en Le T and he consequently 
ismissed the suit. The appella: 
ponen to this Court. re ee 
the main question appears to us to be 

whether the District Deputy Collector he 
authority to dispose of the land in question 
as he did, and if he had, whether the Col- 
.lector's order purporting to be made under 
.8. 211 of the Land Revenue Oode was a 
proper and valid one. Ordinarily, the 
duties of a District Deputy Collector are 
.tegulated by the Land Revenue Code, and 
.as-has been insisted on by Mr. Koyajee 
„B. 10 of that Act provides that an Assistant 
or Deputy Collector, placed in charge of a 
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Taluka or Sub-Division, shall perform allthe 
duties and exercise all the powers conferred 
upon a Collector by this Act or by any 
other law at the time being in force, so far 
as regards the Taluka or Talukas in his 
charge. But, in this case, the Deputy Ool- 
lector was dealing with a special kind of 
revenue question, and the directions which 
he had to follow were those con- 
tained in Government Resolution No. 
9415 of October 11, 1912. The orders 
relevant to our present point are contained 
in para. 15 of the Collector's letter to 
Government, which is printed as preamble 
to the Government Resolution in question, 
and are, that claims to rights on behalf of 
tenants and other actual occupiers of the 
land should be treated as follows:—Where 
the claimant can prove that either he or his 
predecessor-in-interest has been in posees- 


- sion of the land from a date anterior to the 


grant of the present lessees (7. e., in the case 
of the Malwan lands, 1883 or 1886) he shall 
be held to havea permanent interestin it, 
either (a) as sub-sharer or (b) as a perma- 
nent tenant. The ordere in the actual resc- 
lution are that the Collector of Ratnagiri is 
authorized to give out the ‘sheri’ lands in 
the Malwan Taluka, on the restricted ten- 
ure, or on the full survey tenure in accord- 
ance with the orders contained in Govern- 
ment Resolution No. 599, dated January 19, 
1912, to such lessees, alienees or their sub- 
sharers, as actually cultivate the lend and 
to tenants who are found to have perma- . 
nent rights of tenancy after enquiry, on the 
lines suggested in paras. 15 and 16 of 
his letter No. 2515 dated May 31, 1912. 
The second paragraph of the Government 
Resolution goes on to say:— 

“Where the land is not in the actual 
cultivation andoccupation of any of the 
persons mentioned in the preceding para- 
graph, thejsurvey occupancy of the land, pro- 
tected.or unprotected in accordance with the 
orders quoted above, should be given to the 
person whetheriessee, alienee,cc-sharer, sub- 
sharer, or permanent tenant, from whom 
the tenant-at-will holds the lands and to 
whomjhe pays the rent.” 

These are the orders governing the action 
of the District Deputy Collector and on 
“which he should have acted. 
bThe reasons given in the learned District 
Deputy Collector's order for holding that 
these persons were annual tenants were, 
‘that theré had been a variation of the 
amount of rent, and that one long-standing 
tenant had been sued by the lessee in evic- 
tion, and that the lessee had success in the 
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e.ase. He, therefore, held that it was clearly 
proved that the tenants were. not perma- 
nent ones entitled to have the land. But it 
is clear that there was no admission by 
these tenants that they were not permanent 
ones, for in the agreement, Ex. 88, which 
they seem to have signed, it is said:— 

“We are the permanent tenants of Patwala 
Dattatraya Jayaram Prabhu Desai regard- 
ing Kowl No. 42 of Masure. We now agree to 
the aforesaid land being given under an 
agreement to Patwala Dattatraya Jayaram 
Prabhu Desai. Our only demand is that 
our right of permanent tenancy should be 
maintained intact permanently.” 

It also appears that some of them, at any 
rate, had been in occupation of their ten- 
ancies for a very long period. The Oollec- 
tor’s order proceeds on the basis of the find- 
ing of fact that these were permanent ten- 
ancies, This being so, the District Deputy 
Collector's order was clearly wrong, and did 
not carry out the intentions of the resolu- 
tion, on the authority of which he purported 
to be acting. We, therefore, think that on 
the merits the Collector's order was correct, 
and that of the District Deputy Collector 
was wrong. 

Mr. Koyajee’s further argument was that, 
although the District Deputy Oollector’s 
order may have been wrong, yet he having 
made it, andhaving remained unchallenged 
for. nearly three years, it was wrongful for 
the Collector to setit aside. This argument 
assumes a findlity in the District Deputy 
Oollector’s order, which, we think, it did 
not possess. Section 211 of the Land Revenue 
Oode provides that the Governer-in-Council 
and any Revenue Officer,not inferior in rank 
to an Assistant or Daputy Collector, or to a 
Superintendent of Survey, in their respec- 
tive departments, may call for and ex- 
amine the record of any inquiry, or the 
proceedings of any subordinate Revenue 
Officer, for the purpose of satisfying himself 
as to the legality or propriety of any deci- 
sion or order passed, and as to the regularity 
of the proceedings of such officer. 

Here, the Oollector was acting under the 
revisional authority conferred by this section 
and since no period of limitation is laid 
down for the making of an order under 
s. 211 of the Land Revenue Code, it is clear 
to us that he had a right to interfere in this 
manner. The District Deputy Collector’s 
orders were made subject to the revision of 
nee authority, and cannot be said to be 

nal. 

Mr. Koyajee has also argued that his 


glient, in’ consequence of-the Diatrict 
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Deputy Collector's order, had paid the occu- 
pancy price which had been demanded of 
him, and had agreed to grant the old tenants 
the right- of permanent tenancy,. though 
actually he was not required to execute any 
‘kabuliyat’ and the revenue records were 
not altered in his favour, so as to show him 
to be an occupancy tenant of the land. 
But the issue which was raised in the 
District Judge's Court as to estoppel, being 
issue No. 4, was not pressed in that Oourt 
and appears to have been given up. In any 
case, as I have already stated, it seems to us 
that the District Deputy Collector's order was 
madesubject to the powers of the Collector 
under the Oode, and that this argumen 

cannot avail the appellant now. : 


. The.Appellant’s learned Advocate has also 
urged that the permanent tenants had. 
agreed, in consideration of his granting 
them the right of permanent tenancy, to 
pay him rent atthe rate of three times the 
assessment and that he should, at least,-be 
givena decree for this amount, as against 
them. .But the whole basis of that agree- 
ment was the assumption that the appellant 
had been granted the rights of occupancy- 
tenant and had the power to grant a cor- 
respondig right to his sub-tenants. 
But actually his lease had expired, and in 
the absence of a final order, he had no right- 
or title left in the land. De 
Finally, it has been urged thats, 212 of 
the Land Revenue Gode bars the jurisdic- 
tion of the Civil Court in this matter. A 
finding on this point is not necessary for the 
‘decision of this appeal, which, we think, 
must failon other grounds. But, it seems 
to us that s. 212 does not really bar the’ 
suit. The provisions of the section are:— : 
“Wherever in this Act it is declared that: 
a decision or order shall be final, such 
expression shall be deemed to mean that no 
appeal lies from such decision or order. 


“The Governor-in-Council alone shall be. 
competent to modify, annul, or reverse any 
such decision or order under the provisions. 
of the last preceding section.” . 


I think, speaking for myself, that the, 


‘reference here to finality is confined to 


finality under the Land Revenue Code, for 
there are no words expressly excluding 
the jurisdiction.of the Oivil Oourts as in. 
the sections of Acts framed to that end. 
But, as I have already stated, since the- 
appeal fails upon the merits, 16 16 not 
necessary to discuss this question further: - 


VE et 


We ‘confirm the lower Court's decrée and 


dismiss this appeal with coats:. 
be two sets of costs,: °° = = 


‘There will 
A Appeal dismissed, - 
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<. BOMBAY HIGH COURT.. ae 
: Sxoons' Orv APPEAL No. 1038 or 1927. : 
TT July 11, 1929, 77 ee 
` Present: —Mr. Justice Madgavkar. `. -. 
‘` BHIVRAM PANDURANG PRABHU.. 
i DESAI—DEFENDANT—ÅPPELLANT , : 


f .. wersus S 
RAMKRISHNA SHIVRAM PALSULE—” 


«s. +, PLAINTIFE— RESPONDENT. `- 
Hindu Law—Adoption—Will impósing -limitations 

on adopted son's powers; validity” of—Adopted son- 

being. major, effect of. 2 SoL aTa, o a 
A Hindu made .a Will announcing-his intention 


to adopt the defendant and directing the defendant - 


to redeém ‘the lands of the’ plaintiff, one of the tes- 
tator's relations. who had been living with the testa- 
for... The défendant was adopted: and the plaintiff 
filed a suit to. compel the defendant to carry out the 
terms of the Will: : a Sara he WS 
-< Held, that the Will being in respect of ancestral 
property, was void -as against the adopted: son, and 
the ‘directions contained .therein, though they. were 
mandatory in their nature and not void for uncer- 
tainty, were. not binding on the defendant. : 
The Yule laid down by the Privy Coancil in 
Krishnamurti Ayyar's case (1), is not confined'to cases 
where the adopted boy isa minor.: «..°. ..  » 
. Krishnamurihi  Aiyar v. Krishnamurthi, Ayyar £1) 
and Bhikhabhat Oghaddas Shah v. Purshotham Gir- 
dhardas Shah (3), followed ~~ NA. 
“Kashibait Ramchandra Ghatge v. 
(2), veferredto.--- . coke Fe <- 
Second: appeal from a decision of the 
First ‘Olass. Subordinate Judge, A: Pi, at 
Ratnagiri, in Appeal No. 64 of 1926, confirm- 
ing decree passed by the Subordinate Judge. 
at Rajapur;.in Civil ‘Suit:No. 147 of 1924," 
“Mr, A..G. Desai, forthe Appellant... > 
. Mr. G. B. Chitale, for the Respondent, «. 
` SUDGMENT.—0n ‘October 7, 19129; 
one -Pandurang made .a Will, Ex. 18, dur- 
ing. his last illness in which he announced. 
his intention of adpoting the defendant-’ 
appellant - and ‘directed him “to” redeem 
‘the lands of the plaintiff-réspondent and’ 
his mother -Krishnabai, the daughter of 
Ohewubai the sister of the testator. Cheww-. 


abi, Krishnabi and the plaintiff-respondent - 


Fatya Genu-Pawar 


. had ‘apparéntly all* been: living -with the: 


testator. 
later; 


testator. ~The “appéllant-was at the time 
absent in , Benares but réturnéd soon after- 
wards, On October 16, nine deys: after the’ 
Will, he was formally -adopted by. the: 
The testator’ died a few days: 


“ghia PANDAAN 6, bapian A Gia 


yee 


1944. 019630 
"In 1924, the tesfondent filed the ` present: 
suit to compel the appellant. to carry.out 
the directions in the Will and to redeem: 
the mortgaged ‘property, belonging to the 
plaintifi-respondent. The defendant-appel- 
lant resisted: the claim” on three grounds:. - 
firatly,: that the Will was’ in .respect of 
ancestral property and the: testator had no- 
power to make it, secondly, thé directions 
therein were not ‘mandatory but at 
the ‘most recommendatory; and, thirdly, - 
these directions were void for uncertainty. . 
Both ‘the lower Courts “held in’ favour of’ 
the plaintiff-respondent.‘and decreed’ the 
claim, directing that the plaintifi’s costs-0f 
redemption’ should. be ‘récoverable from 
the appellant. The defendant appeals.’ ` 
+. It is'argued for the appellant’ that, ac- 
cording. to the latest pronouncement of 
their Lordships of the” Privy Oouncil in 
Krishnamurthi ` Aiyer v. Krishnamurthi 
Ayyar (1), with the” single exception of an. 
arrangement regulating the right of an 
adopting - widow as against an adopted. 
son, any limitation on the power df the. 
estate of the adopted son isinvalid. For 
the respondeni,* reliance is- placed’ on 
Kashibat Ram Chandra Ghatgev. Tatya 
Genu Pawar (2), that the adoption: and the, 
Will together constituted a family arrange- < 
ment by which the appellant: is bound. - In 
regard to the Privy Oouncil case cited. 
above, it 1s argued that it “only lays down. 
the law where. the adopted- boy is a 
minor and not where, as here and in the 
Bombay ‘case, heis a major.” . oh 
“No text is available on the point, On the’ 
ordinary principles of Hindu Law and the. 
nature of a jointco-parcenary, the appel-. ` 
lant’s ‘interest bégan from thé date of his- 
adoption, namely, on “October .16, 1912. 
The Will, though made’ previously, could’ 
only take effect. from the death. of the. 


’ testator and the testator, therefore, was in’ 


fact disposing of property’.in which the. 
appellant had a co-parcener’s interest and. 
which he could not doeven with the sons’. 
consent: Bhikhabhai Oghaddas Shah v. Pur- 
shotiam’ Girdhardas Shah (3). The -words. 
‘family arrangement,’ on which the decision 
in Kashibai Ram Chandra Ghatge v. Tatya. 
Genu Pawar (2) is founded are ‘not easily: 
Ae eee as Te E pang oh ee ee. Ta ary 
:{1):101 Ind. Cas. 779; 54 ILA. 248; 29 Bom..L. R," 
969; A. 1 R..1927 P.O. 139; 53: M. L. J. 57;45 OL , 
J. 620; £0. W, N..621; 31 O. W.N, 910; 50 M. 508; 26. 
ae (1987) M. W. N. 4697. 39° M; La” T.52.. 
€ a 36 Ind. Cas. 546; 18 Bom. L. R, 740; 40 B668 
> 9 96 Ind. Cas. 421; 50 B, 558; 26. Bomj ;L, R. 6953: 
A. LR. 1926 Bom, 378, | SEE 
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capable of- legal analysis. “At the best it- 
can, be treated in one of two ways. It 
may be said that the adoption was,a species. 
ofthe contract and that the performanc 
of the stipulation in the Will was apart, 
of this contract oreven a condition pre- 
cedent. It is difficult to reconcile the entire 
idea of adoption. with all its spiritual 
benefit to the adpotive father and the 
continuity of the joint family. with the, 
notion of a contract. Or agaio, it may be. 
said that the adopted son cannot be allow- 
ed to approbate and reprobate, which in 
effect reduces itself to a rule of evidence 
and estoppel, again based on his adoption, 
as -a contract. The decision itself of the 
Privy Oouncil in Krishnamurthi Atyer v., 
Krishnamurthi Ayyar (1) was doubtless in, 
regard to a minor. But their . Lordships, 
examined the matter on principle. at 
page 262*, and, therefora, the entire reason-, 
ing, apart from the question of the con- 
sent of the natural father of the minor, 
applies to the validity of a Will such as the 
present, the only differance being that here 
the question is not of the consent of the 
natural father butof the person adopted, 
himself, which does not make any essential 
difference in the -principles laid down by’ 
their Lordships of the Privy.Oouneil or 
their application to. the question of the 
validity of such a Will, A logical con- 
sequence of the opposite view- would he 
that there would be no limitation on testa- 
mentary powers against.an adopted son 
who is amajor and who. consents. In the 
result, therefore, -I-find it. impossible to 
reconcile the essential notions of a Hindu 
adoption with the validity of the Will 
such as the present and with the observa- 
tions of their Lordships of the Privy Council 
and the reasoning in Kashibai Ram Chandra 
Ghatge v. Tatya Genu Pawar (2). : 
It is not, therefore, necessary, to consider 
the lasttwo points, Butitappears tome 
that on the second point the lower Oourts 
were right in holding that ‘the directions 
were mandatory aad not merely recom- 
mendatory as against the single. word 
‘contributing’ are-detailed directions, leav- 
ing no doubtas to the testator’s wishes. 
| Similarly, on the third point, there was, 
no such uncertainty, in my opinion, as to 
render these provisions void, a 
Differing as I do from’ the lower -Courts 
therefore, on ‘the first ‘pofit, the appéal 
must-be allowed. and. the decrees of the, 
lower Courts, set aside and the plaintiff's 
suit dismissed. ee oe e A 
“*Page of 5t I A—lEa] 
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The respondent must pay the appellant's , 
costs throughout, -` Pane 
4. 


Appeal allowed. . 
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' BOMBAY HIGH COURT. 


Sxoonp Orvin APPEAL No. 985 oF 1927, 
July 11, 1929. | 
_ Present:—Mr. Justice Patkar 

| and Mr. Justice Wild. | 
`., KRISHNAJI ANNAJEE BULTE— 
i PuiINTIFF—APPELLANT - 
S BANA 4 ` DETSUS -> h 
_ _ANNAJEE DHONDAJEH BULTE 

AND OTHERS—DEFANDANTS—ResPonDENTS. 

_ Limitation Act (IX of. 1908), 8. 28, Sch. I, Arts. 
120, 127, 144—Specifie Relief Act (I of 1877), s. 42— 
Partition—Gift by father of his share—Sutt by son 
for declaration that gift is void and father's share is 
divisible amongst sons on father's death—Limitation— 
Article applicable—S. 23, applicability of—Arts. 127, 
14), scope of. on g ss 

- There was a partition in 1910, between a father and 
his four sons A, B,C'and D. In 1911, the father 
made a gift of.a portion ofhis share to Dand in 
1913, he gifted the remaining portion of his share to ‘ 
C. In 1922, A, alleging that the father’s share was 
intended to be divided equally between all’-tha 
sons, instituted a suitfor a declaration that the 
gifts were void and thatthe father's share was equal- 
ly divisible on his death among all the sons: 

Held, that ‘the suit was governed by Art. 120 
and not by Art. 127 or 140 of Sch. Iof the Limitation 
Act and’ was barred. [p. 779, col.2.) © . g ` 
- Article 127 is inapplicable to cases where atthe 
date of the suit the property has ceased to be joint 
family ‘property and is held by sharers as tenants-in- 
common. [p.774, col. 2.) À 4 
- Yerukola v. Yerukola (4) and Venkatappayye v. 
Venkata Ranga Row (5j, and other cases, referred to, 

z A suit for declaration that the plaintiff is entitled 
to ashare-atsome future date in the property in 
suit is nota suit to ‘enforce a right’; within Art. 
127, Limitation-Act. [p:775,col. L} . , 

_ Raojiv. Bala (9), referred to. ; 

A declaratory. suit under s.42of the Specific Re- 
lief Act ‘can be brought when the plaintiff's title is 
-denied by some person, and the denial itself givesa 
‘cause ofaction for a declaratory relief. Te such a 
suit s. 23 of the Limitation Act cannot, apply 
as it referstoa continuing wrong and not to a cone 
tinuing right. [p.775,col 2] ` ee 3 

ae Lal Roy v. Lolit Mohan Roy -(10,, not fol- 
lowed. K . a 

Rajah of Venkatagiri v. Isakapalli Subbiah (11) and 
Muhammad Fahimal Huq v. Jagat Ballav Ghosh (12),, 
followed. AA 

In a suit to which Art. 144, Limitation Act, would 
apply, there must be a prayer, express or implied, 
for the dispossession of some one. from the property 
ei a the interest in it which the suit claims. 
ibid] ` : 


aid 


Francis Legg v. Rambaran Singh (13) and Kadoth 
Ambu Nair v. Secretary of State for- India (14), fol- 
lowed. . . 4 es a “ 
< Becond appeal from a decision of the 
Assistant Judge at Poona, in Appeal No, 135; 


i 
of 1926, confirming a decree passed by 
the Subordinate Judge at Junnar, in Oivil 
Suit No. 383 of 1922, l 
Mr. G.N. Thakor (with him Mr, P. S. 
Joshi), for the Appellant. 
Mr. Jayakar (with him Mr. S.R. 
Parulekar),:for the Respondent. TA 
JUDGMENT,—This is a suit brought 
by the plaintiff for a declaration that the 
propertý kept in possession of his father 
defendant No. 1 for the enjoyment of defend- 
ants, Nos: land 5 is liable tobe equally 
divided among the plaintiff and his brother 
defendants Nos. 2,3 and 4, and that the 
sale-deeds and deeds of gift passed un- 
authorizedly by defendant No, L are null 
and void. The case on behalf of the 
defendants was that there was a partition in 
1910 and the property was divided into five 
equal shares and each -sharer was absolute 
owner of the property that fell to his share, 
It appears that in 1910 there was a partition 
between the brothers and their father defend- 
ant No. 1. The present plaintiff made an 
application in 1910 for a decree to be passed 
in terms of an award Ex. 83. After the 
presentation of the award the plaintiff con- 
tended that theré was an agreement in 
Writing to be passed by defendant No. 1 to 
the effect that the plaint property had fallen 
to the share of defendant No.1 and was to 
be enjoyed by him during his lifetime 
and by the step-mother and mother 
of the plaintiff during their lives 
for ‘maintenance. Defendant No. 1 in 
his written statement, Ex. 342 dated 
July -19, 1910, denied the assertion of 
the plaintiff that the plaint property was 
joint and asserted that the property allotted 
to his share by the award belonged to him 
‘absolutely. On June 8, 1911, a deed of gift, 
Ex. 287, was passed by defendant No. 1, 
in favour of defendant No. 4 and on 
‘January 20, 1913, another deed’ of gift, 
Ex. 288, was passed in favour of defen- 
ant No, 2. The present suit was brought 
on June 13, 1922. - 
Both the Courts held that the present suit 
was barred under Art. 120 of the Indian 
Limitation Act. The learned Subordinate 
Judge, however, was inclined to hold that 
the property in suit was kept joint to be 
enjoyed by defendant No. 1 and his two 
wives for their maintenance so that it may 
be divided equally among all the brothers 
after the death of defendant No. 1 and his 
wives. The lower Appellate Court has not 
investigated this important question of 
fact. If the question had been gone into by 
the lower Appellate Court and found against. 
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the plaintiff, the plaintiff's suit would 
have been liable to be dismissed on the 
merits. We will assume for the purpose of 
this appeal that the allegation of the plaint- 
iff is true. 

It is urged on behalf of the appellant, first, 
that the proper Article applicable to the suit 
is Art. 127 of the Indian Limitation Act, 
secondly, that if Article 127 does not apply 
and even if Article 120 applies, there isa 
continuing cause of action within the 
meaning ofs. 23 of the Indian Limitation 
Act, and, thirdly, that Art. 144 would 
apply as it is a suit for possession of an in- 
terest in immoveable property. 

The first question, therefore, is whether ` 
the present-suit is governed by Art. 127 of 
the Indian Limitation Act. Article 327 relates 
to a suit by a person excluded -from joint 
family property to enforcea right to share 
therein. It is clear that in this case the 
members of the family admittedly divided 
the family property between themselves, and 
after the division they continued to be 
tenant-in-common and not joint tenants in 
the property which was to be subsequently 
divided. In Amme Raham v. Zia Ahmad 


. (1) it was held that “joint family property” 


means the property of a joint family and 
not property in which the- contending par- 
ties have interest as tenants-in-common. 
The same view was taken by the Full Bench 
of this Court in Bhavrao v, Rakhmi (2). 
In the case of Isap Ahmed Magraria v, 
Abhramji Ahmadji (3) it was held by the 
majority of the Judges constituting the ` 
Full Bench that the expression “joint family 
property” must be read as property ap- 
pertaining to a joint family. In Yerukola v, 
Yerukola (4) it was observed (page 668*):— 
“The effect of the partial partition: of cer- 
tain properties, and the reference to arbitra- 
tion as regards the properties undivided, as 
well as the conduct of the’parties subsequent- 
ly, show clearly that they had become divid- 
ed in status, At the dateof the suit the plaint- 
iff was not a member of a joint family.” 
It was further held that Art. 127 is in- 
applicable to cases where at the date of the 
suit the property has ceased to be joint 
family property and is held by sharers as 
tenants-in-common. The same view was 


(1) 13 A, 282; A. W. N. (1891) £8. 

(2) 23 B. 137 at p. 140. - 

(3)41 Ind, Cas.761; 41 B.588 at p.613; 19 Bom. L. 
R. 579 (F. È). 

(4) 71 Ind. Cas. 177; 45 M. 648 at p. 668; (1922) M. 
W. N. 215; 30 M. L. T. 279; 42 M. L. J. 507; 15 L. W. 
595; A. I. R. 1922 Mad. 150. 

“Page of 41 M.—[Ed]. i 
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taken in Venkatappayya v. Venkata Ranga 
Row (5). The case of Gavrishankar Parabu- 
ram v. Atmaram Rajaram (6) which might 
lend some support to the contention of the 
` appellant, has been considered in Daga- 
du v. Sakubai Nana Bodake 
have been overruled by the decision 
of the Privy Council in: Girjabat v, 
Sadashiv (8), According to “the view of 
Macleod O. J.in Dagadu's case (7) even if the 
agreement set up by the plaintif be held 
proved, the jural relation of the parties 
inter se might be that of “joint tenants not 
as members of a joint family which no longer 
exists but under a special agreement made 
after the severance.” It would, therefore, 
follow that the property in suit is not joint 
family property. 

The next question is, whether this is a suit 
to enforce a right to sharetherein ? This is 
a suit fora declaration that the plaintif is 
entitled toa share at some future date in 
the property in suit. In Raojiv, Bala (9) 
it was held that Art. 127 provides for 8 
suit “to enforce a right” (not “to establish 
a right” ) and by this phrase is intended a 
claim to obtain actual possession. ` We 
think, therefore, that Art. 127 cannot apply 
to the facts of the present case. 

It is urged on behalfof the appellants 
that there is a continuing cause of action 
within the meaning of s. 23 of the Indian 
Limitation Act and reliance is placed on the 
case in Chukkun Lal Roy v. Lolit Mohan Roy 
(10) where it was held that a suit for a de- 
claratory relief except in cases specially 
provided by the Indian Limitation ‘Act can- 
not be held to bə barred so long as the 
right to the property in respect of which 
the declaration is sought is a subsisting 
right. That case is dissented from by the 
Madras High Oourt in Rajah of Venkatgiri 
y. Isakapalli Subbiah (11) and by the 
Patna High Court in Muhammad Fahimal 
Hug v. Jagat Ballav Ghosh (12). In 
Rajah of Venkatagirt's case (11) it was held 
that the cause of action for a declaratory 
yeliefis the alleged wrongful denial by the 


(5) 59 Ind, Cas. 978; 43 M. 288 at p. 299; 38M. L, 


J. 149. 

(6) 18 B. 611. A 

(1) 73 Ind. Cas. 369; 25 Bom. L. R. 806; 47 B. 773; A.- 
I.R. 1924 Bom. 31. 

(8) 37 Ind. Oas. 321; 43 I. A. 151; 18 Bom. L. R. 621; 
90 G. W. N.-1085; 14 A. L. J. 822;20 M. L. J.78; 12 
N. L. R. 113; (1916) 2 M. W. N.65;4 L.W. 114; 24 O. 
L. J. 207; 31 M. L. J. 455; 40 C. 1031 (P. C.). 

(9) 15 B. 135. 

(10) 20 0. 906. . 

11) 26 M. 410 at p. 416. 

12) 74 Ind. Oas. 403; 2 Pat. 391 at p. 402; A,I. Re 
1923 Pat, 475; 4 P. L, T, 675, 
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defendant in each case of tbe plaintiff's 
title and possession, and the criterion is not 
whether the right isa continuing one but 

whether the wrong is a continuing one 

within the meaning ofs.23 of the Indian 

LimitationAct. In Muhammad Fahimul Huq's 

case (12) it was observed that the declara- 
tion obtained in a suit for possession is 

merely ancillary and is generally unneces- 

sary; but where the cause of action is based. 
upon a shadow cast upon the title of a per- 

son, who is not entitled to any consequential, 

relief at the moment, limitation must run’ 
from the date on which that challenge to 

his title commences. A declaratory : suit 

under s. 42 of the Specific Relief Act can 

be brought when the plaintiff's title is de- 
nied by some person, and the denial itself, 
gives a cause of action for a declaratory 
‘relief, To such a suit s. 230f the Indian 

Limitation Act cannot apply as it refers to 

a continuing wrong and not to a continuing” 
right. _. : - 

The last questionis whether Art. 144 
of the Indian Limitation Act applies. This 
is not a suit for possession, but a suit for 
declaration and to such a suit Article 144 of 
the Indian Limitation Act cannot apply. 
In Francis Legg v. Rambaran Singh (13) it 
was held as follows (page 36*):— 

“It seems to us that there is the widest 
possible difference betweena suit for a 
declaration such as is asked for- 
in this suit and a suit for actual possession 
of immoveable property. In a suit to which 
Art. 144 would apply, there. must be a 
prayer, express or implied for the disposses~- 
sion of some one from the property or from. 
the interest in it which the suit claims . 

ae = There is no one to be dis- 
possessed from itor from any interest in 
it.” 7 ` - f 
According to the decision of the Privy 
Council in Kadoth Ambu Nair v. Secretary of 
State for India(14) the proper Article applic- 
able to such a case is Art, 120 of the Indian 
Limitation Act. ` 

We think, therefore, that the view taken 
by both the lower Courts is correct and this 
appeal must be dismissed with costs. The 
costs will be paid to respondents Nos. l, 2 
and 4, Thecross objections are dismissed. 
No order as to costs. i 


A. Appeal dismissed, - 


AL 
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- BOMBAY HIGH COURT. 
ORIGINAL Olviz_Jourispicrion APPEAL No. 
20 oF 1929, Be 
September 19, 1929. 
Present :—Mr. Justice Blackwell 
` „and Mr. Justice Kemp. 


PETER PHILIP SALDANHA ANDOTHERS— 


DEFENDANTS—APPELLANTS 
- Versus . 
‘ANNE GRAOE SALDANHA—Ptarncrer 
; Poo —RESPONDENT. f 
. Indian Christian Marriage Act (XV of 1872), 3. 
88—Marriage between Roman Catholics -before 
Registrar, validity of—S. 88, scope of—‘Personal law 
applicable to either of the parties’, meaning of— 
Personal law, whether- includes law as to form `of 
marriage—Canon law, whether forbids civil marriage 
Agreement not to treat civil marriage as valid 
until religious ceremony, validity of—Divorce Act 
(IV of 1869), s. 82—Suit on Original Side for 
restitulton of conjugal rights—Jurisdiction of Judge 
of Original Side—Failure to apply by petition on 
Matrimonial Side, effect of—Interpretation of Statutes 
—Marginal notes, value of. 

In India a civil: marriagés. before the Registrar 
between Roman Oatholics is valid and legal, [p. 
782, col. 2. 2 pes , k 

Thé words ‘personal law applicable to the parties’ 
in s. 88 of the Indian Ohristian Marriage Act, 1872, 
refer to the. personal law of- the religious 
community to which either’ of the parties belong, 
They include any personal law, apart from any 
personal law as to the form of marriage, which 
forbids either of the parties to enter into a 
contract of marriage with one another. [p. 781, col. 1; 
p. 782; col. 14) f ` ni 

The Indian Christian. Marriage Act is concerned 
with the forms in which marriage is to be solemnised 
ands, 88 of the said Act cannot be so construed as 
to enable parties who had gone througha form of 
marriage permitted by the Act to rely upon a 
prohibition as to form imposed by their personal 
law so ds to invalidate the marriage. [p.782,col.1] - 

Even if s. 88 of the said Act docs cover a pro- 
hibition as tothe form of marriage canon Jaw does 
not forbid a civil marriage which thelaw of the 
land permits. [p. 782, col. 2.) : 

Where the parties have gone through a ceremony 
which under the Indian Christian Marriage Act, 
1872, is a valid and binding marriage, any agree- 
mënt between the parties that the marriage shall 
not be regarded as binding until it is soleminised by a 
religious ceremony, would be- invalid. [p. 783, col. 1.] 

Where a suit fora declaration that the plaintiff was 
the lawfully wedded wife of thé defendant’ and for 
restitution .of conjugal rights was filed on the 
Original Side of the High Court: 7 es | 
. Held, that the facts that the relief claimed in this 
case was not claimed in a petition, and that the 
suit was not entitled ‘Matrimonial Jurisdiction,” 
Were mere technical defects in no way going to the 

. root of the jurisdiction and Judge had jurisdiction 
to pass a decree for restitution of conjugal rights. [p. 
783; col. 2.) > : 6 

Marginal notes of am Act must not be referred 
to for the purpose of either limiting or extending 
the words of the Actitself. [p, 785, col. 2.] 
` Ogden v. Ogden (9), Chetti v. Chetti (3), Lopes v. 
Lopez (4), Kolandivelu y. Dequidt (12) and other cases, 
referred: to. See oe ` : 4 
~-Appeal against an order of Mr, Justice 
Kemp. noa eo le 
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- Messrs. Khan and B.E, Desai, for the 

Messrs; Baptista.and Mulla, for the Re- 
spondent, 4 

- ' JUDGMENT. = 

Blackwell, J.—This is an appeal from 
the judgment of Mr. Justice- N. W.. Kemp, 
declaring that the plaintiff was the lawfully 
wedded-wife of defendant No, 1, that the 
marriage of defendant No.-1 with defendant 
No. 2-was void and illegal; and ordering 
restitution of conjugal rights as*betweééii the 
plaintiff and defendant No. 1. s 

The facts in the case are not in dispute. 
The parties to the suit are all Roman 
Catholics, and the respondent: (original 
plaintiff) and appellant No. 1 (original de- 
fendant No.1) are of Goan domicile. On 
June 9, 1928, appellant No.1 and the Te- 
spondent- were betrothed at the Church of 
Dabul as appears from a certificate of 
betrothal, Ex. A. Onthe same day áppel- 
lant No. L wrote a letter, Ex, 3, to the 
Vicar of the Ohurch of Dabul, informing 
him that he had changed his mind and re. 
questing him to stop the reading of the 
banns. The Parish priest in consequence 
did not read the banns.. On June 14, 1928, 
appellant No, 1 and the respondent went: 
through a civil ceremony of marriage before 
the Registrar of Marriages in Bombay,— 
see marriage certificate, Ex. B. That mar- 
riage was never consummated. The parties 
did not live together, and appellant No, 1: 
requested the respondent to treat the mar- 
riage as secret. On June 27, ‘1928, appel- 
lant No. 1 went through a form of marriage 
with appellant No. 2 (original defendant No. 
2) at the Ohurch of the Sacred Heart, Igat: 
puri, —see marriage certificate, Ex. F—and 
thereafter the appellants lived together. On 
July 6, 1928, a complaint for, bigamy- waa 
filed by appellant No. 2 against appellant 
No. 1, who was acquitted on that chargé by 
the Sessions Judge on November 1, 1928. 
Against that acquittal an appeal -has been 
preferred by Government. That appeal has 
been heard by my brother and myself im- 
mediately -before the hearing of- the pre- 
sent appeal. In the criminal appeal, the Ad- 
vocate-General appeared for the Govern- 
‘ment of Bombay, and Mr. Godinho for the 
accused. Inthe present casé, Mr. Khan, 
who appeared for the appellante, in addi- 
tion to-his own arguments, adopted the ar- 
guments of Mr. Godihno-submitted to us in 
the criminal appeal, and Mr. Baptista, who 
appeared for the respondent, acted simi- 
.larly in‘ adopting the arguments.of the Ad- 
vocate-General as part-of his. argumént, 
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We reserved our judgments in both cases; 
and have, therefore. had the benefit of the 
arguments of Counsel in both before giving. 
our judgments. ee 
` The appellants contend that the civil mar- 
riage of June 14, 1928, was forbidden by. 
the personal law of the parties as being 
contrary to the canons of the Ohurch of 
Rome. The decision in this case depends 
upon the. proper construction oi 8. 88 of the. 
Indian Christian Marriage Act, 1872, which, 
is in these terrhs :— | one 

“ Nothing in this Act shall be deemed to 
validate'any marriage which the personal 
law applicable to either of the parties for- 
bids kim or her to enter into.” - : 

The important questions arising, there- 
fore, are, what is meant by the pérsonal law 
of the parties-in this section,- and what is 
the precise scope of the section ? 

The argument for the appellants may be 
summarised as follows:— ` : 

(1) Personal law in India includes Jaw. 
applicable to a community by religion (see 
Halsbury'’s Laws of England, Vol. X, page. 
618, s. 1088 ; Holland’s Jurisprudence, 12th 
Edition, pages 413-414; Mayne’s-. Hindu 
Law, 9th Edition, ss. 48—50). The personal 
law applicable to Roman Oatholics in India 
is the canon law of the Ohurch of. Rome [see 
Lopez v. Lopez (1) and Lucas v. Lucas (2).] 


Clandestine marriages entered into other-. 


wise than in. facie ecclesiae have always. 
bean abhorent to the Church of Rome. The 
Council of Trent (A. D.. 1545 1563) in its 
twenty-fourth session enacted a decree 
known as the Tametsi decree, which 
governed the practice of the Ohurch for 
more than 360 years. The relevant portion 
of the decree is as follows:—‘Those who 
shall attempt tocontract marriage otherwise 
than in the presence of the pastor: (paro: 
chus), or of some other priest by permis- 
gion of said parish priest or of the Ordinary, 
and.in the presence of two or three witnes-. 
ses, the Holy Synod renders wholly incap- 
able of thus contracting and declares null 
and void, as it aleo invalidates and annuls 
such contracts by the present decree.” This 
decree bound. all Roman Oatholics in the 
countries in which it was promulgated, and 
rendered null and void marriages entered 
into by them- in such countries otherwise 
than in the-form prescribed. That decree 
was not promulgated in England owing to 
the Reformation, In was, however, pro- 
mulgated in Portugal, and the Rortuguese 


must be deemed to have taken it with them ` 


(1) 12'O. 706; 11 Ind, Jur.62, . 
(2) 32 0.187; 9.0. W. Ñ. 323; 1 Q. D 3.85, °° i 
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to India as partof their personal law. By, 
the Treaty of Cession (A.D. 1661) by which 
Bombay was.ceded to the English the free. 
exercise of their religion was expressly re- 
served to the Portuguese. Admitting that 
. the 
law of Goa, whatever it might be, was ir- 
relevant, because the Indian Ohristian Mar-. 
riage Act of 1872 provided forms for the 


solemnisation of marriage in India of per- 


sons professing the Ohristian religion. 
regardless of their domicile, and by s. 88 
reserved to them their personal law, which 
was the canon law. By the Ne Temere. 
decree of August 2, 1807, the Tametsi 
decree was promulgated all over the world. 
The canon law was codified in 1917, and 
the Code came into force onjMay 10,1918, 
From that date this Oode is the personal law 
of Roman Catholics within. the meaning’ of 
5. 88 of the Indian Christian Marriage Act— 
as being the law of the Ohurch of Rome, 

- (2) The earlier Indian Marriage Acts, 14 . 
& 15, Vic. c: 40 and XXV of 1864, did not 
apply to Roman Oatholics.atall, and respect- 
ed the Treaty of Oession, The Ohurch of 
Rome was defined for the first time in s. - 4 
of Act V of 1865. Part V of the Indian 
Christian Marriage Act of 1872 did not 
apply to Roman Catholics. by reason of s, 
88. Unless..s. 88..of the Act was intended 
to embrace any prohibition .by personal law 
even as to the form of the marriage, the 
Act was ultra vires the Treaty of Cession, 
The “free exercise of their religion” means 
the exercise of it in accordance with . the 
forms which that’ religion’ imposes. Tt 
would be an interference with the free - 
exercise of religion for the civil power even 
to permit a marriage in a form not recognis- 


-ed by thereligion. The marginal note to 


s. 88 was incorrect. . The section covered 
any prohibition, including. prohibition as 
to the form of the marriage. `. a 
_(3) By Canon 1012 the marriage contract 
is asacrament, and: there can be no valid 
marriage contract-which isnot at the same 
time a sacrament. ‘Oanon 1094 enacts that 
“only such. marriages are valid.as are-con- 
tracted before: the pastor, or the Ordinary 
of the diocese, or before a priest delegated 
by. either the pastor or thé Ordinary, and at 
least two witnesses, in conformity with the 
rules laid down in Canons 1095 and 1096", 
By Canon 1099 Catholics are. bound to 
observe the form of marriage prescribed by 
the canon jaw. -The form of -the marriage 
is, therefore, essential to the validity of the 
marriage, and the canon’. law impliedly 
forbids any marriage which isnot a saora- - 


Wé 
mental as well as a contractual marriage, 
Ganon 1016 recognises the right of the civil 
power to make laws as to the civil effects of 
matrimony, but only as to the civil effects, 


and unless the parties marry inthe form. 


required by the Ohurch, there is no 
marriage as required by the canon law. 
The evidence establishes that the parties 
themselves did not regard the marriage 
before the Registrar as being in_accordance 
with their personal law. They knew that 


if they lived together without a sacramental- 


marriage, it would bea sin. The form of 
the marriage is part of the personal law of 
the parties, and by reason of s. 88ef the 
Act of 1872 the personal law applies. As 
there has been no sacramental marriage, 
the parties are not married at all. 

(4) The learned Judge had no jurisdic- 
tion in this suit to pass a decree for restitu- 
tion of conjugal rights. Section 32 of the 
Indian Divorce Act of 1869 requires an 
application for restitution of conjugal 
rights to be made by petition, and except 
upon a petition in a matrimonial suit, such 
relief cannot be granted. 

“ The contentions for the respondent may 
be’ summarised as follows:— 

(1) Personal law means personal civil law 
which in the case of Roman Catholics in 
India means the Oommon law of England 
so far as circumstances spermit. The 
English law will not recognise a disability 
to marry imposed by foreign law of a 
religious or penal character (Halsbury’s 
Laws of England, Vol. XVI, page 283, 8. 
524). “Of foreign professions (that is 
religions) the Common law taketh no 
knowledge,” (Co. Litt. 132b, referred to by 
Gorell Barnes P. in Chetti v, Chetti (3). The 
Treaty of Cession, though it preserved to 
the Portuguese in Bombay the free exercise 
of their religion, did not preserve to them 
their laws, or usages having the force of 
laws, and they are subject to English Law 
go far as the same has been introduced into 
Bombay and has not since been varied by 
legislation, [see Lopes v. Lopes (4); De Lima 
v. Fernandez (5); and see Naorojt Beramji 
v. Rogers (6)], and Ilbert’s Government of 
India, 3rd Edition, Chapter IV, page 
353, as to the introduction of English law 
into India.) The canon law of the Church 
of Rome is not recognised in India, Apart 
from legislation, the Common Law of Eng- 
-Jand as to marriage was introduced into 

"(3) (1909) P. 67 at p, 78: 78 L. J.P. 23; 99 L, T. 
885; 53 S. J. 163; 25 T. L. R, 146, | 
G 5B. H O.R. 0.0. J. 172. ; 


(1841) Perry's 0O,-0, 331. 
t) 4 B.H, O, R. 0. Q. J.I. 
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India, so far as it was applicable to the | 
situation and condition of the English who 
came to India | Maclean v. Cristall (7)|, The 
Indian Ohristian Marriage Acts deal only: 
with the form, and not withthe essence of 
marriage, There is no evidence that the: 
law of the domicile of the parties in regard 
to marriage differs from thelaw in India. | 
Even if there had been, the form of 
marriage is regulated by the lex loct con- 
tractus [see Brookv. Brook (8) where the 
distinction between the form of entering. 
into the marriage contract and ` the 
essence of the contract is discussed]. 

(2) Even if the canon law of the Church 
of Rome is the personal law applicable to 
the parties, the evidence does not establish 
that the canon law forbids them to enter 
into a marriage in accordance with a form 
which the civil law of India permits. Oa_ 
the contrary, Canon 1016 recognises the 
competency of the civil power to frame 
laws in regardto marriage at any rate 
so far as the civil effects of the marriage 
are concerned. Although the effect of 
Canon 1034 may be to render invalid in 
the eyes of the Church a marriage noi. 
contracted in accordance with that canon, 
neither that canon, nor any other canon 
which has been referred to, forbids parties 
capable of entering into a contract of 
marriage with one another to go through 
a civil ceremony which the law of India 
permits. i 

(3) The earlier Indian Marriage Acts 
applied to Roman Catholics. 14 &-15, Vic. 
c, 40 was enabling Act to enable the parties 
to go before a Registrar “where one or 
both of the parties is or are a person 
or persons professing the Christian reli- 
gion.” This would include Roman Catho- 
lics. Act XXV of 1864 applied to persons 
“one of whom is a person or both of whom 
are persons, professing the Obristian 
religion’. This also would include Roman. 
Catholics, Under this Act a clergyman 
of the Church of Rome could only celebrate: 
a marriage either as a licensed minister, 
or as a person licensed to certify under 
Part V. Act V of 1865_in terms refers to 
the Church of Rome ‘and to Roman Catho- 
lices in s. 4. The Act put all episcopally 
ordained clergymen, including those of the 
Church of Rome, on the same footing with 
clergymen of the Ohurches of England 
and Scotland, and it excluded Roman 
Oatholies from Part V. E 

(7) (1849) Perry's O. O. 75.. 

(8) (1861) 9 H, L. O. 193; 7 Jur. (N. s.) 422; 4 L. T. 
93; 9 W. R: 461; 11 E. R. 703; 131R. R::123, 
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(4) The preamble to the Indian Christian 
Marrige Act of 1872 shows that it isan 
Act “to consolidate and amend the, law 
relating to the solemnisation in India of 
the marriages of persons professing the 
Christian religion”. . The Act is, therefore, 
one dealing with the forms of solemnisation 
of marriage of Christians, including Roman 
Catholics. It applies to all Christian sub- 
jects in India (8.1). “Ohurch of Rome” 
and “Roman Oatholic” are defined in s. 3. 
Part I of the Act deals with the person by 
whom marriages may be solemnised. Sec- 
tion 4 provides that marriages between 
persons one or both of whom is or area 
Ohristian or Obristians shall be soleminsed 
in accordance with the provisions ofs. 5, 
By s.5 marriages may be solemnised in 
India by any of the persons therein men- 
tioned, including “(4) by, or in the presence 
of, a Marriage Registrar appointed under 
this Act.” It is submitted that every 
Obristian, including a Roman Oatholic, if 
married in accordance with any one of 
these permitted forms, is validly married. 
Part II of the Act deals with the time and 
place at which marriages may be solemnis- 
ed. This indicates that the whole Act 
deals only with the ceremony of :marriage. 
Part III deals with the procedure in case 
of marriages solemnised by ministers of 
religion licensed under the Act. Part 
IV deals with the registration of marriages 
solemnised by ministers of religon. Part V 
deals with marriages solemnised by or in 
the presence of a Marriage Registrar. The 
argument of the appellants involves the 
exclusion of Roman Catholies from this 
part of the Act. If this had been intended, 
the Legislature would have said so in plain 
terms. The expreesion “personal law” in 
B. 88 refers to capacity ito contract and 
impediments, and not to forms of solemni- 
sation. The Legislature intended to save 
personal law as to capacity and impedi- 
ments, and, therefore, by s. 42 the oath of 
one of the parties is required “that heor 
she believes that there is not any impedi- 
ment of kindred or affinity, or other lawful 
hindrance, to the said marriage”; similarly 
B. 51 provides that after the issue of the 
cerificate of the Marriage Registrar, the 
marriage may, if there is no lawful impedi- 
ment, be solemnised between the parties 
“according to such form and ceremony as 
they think fit to adupt.” This in itself 
indicates that “personal law” in s. &8 cannot 
refer to any prohibition as to the form and 
ceremony of the marriage. Part VI of the 

e Act deals with the marriage of native 
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Christians. It corresponds with Part V 
of Act XXV of 1864, Section 65 excludes 
Roman Catholics from Part VI of the Act 
as therein provided, Section 65 is in these 
terms:— 

“This Part of this Act, except so much 
of sections sixty-two and sizty-three 
as are referred to in section sixty-four, shall 
not apply to marriages between Roman 
Oatholics. But nothing herein contained 
shall invalidate any marriage celebrated 
between Roman Catholics under the provi- 
sions of Part V of Act XXV of 1864, pre- 
sid to the twenty-third day of Feburary, 

It is plain from this section that where 
the intention was to exclude Roman 
Catholics from any part of the Act, the 
Act so provided in terms. They are not 
excluded from Part V,and Part V applies 
to them. Part VII of the Act deals with 
penalties, and Part VIII contains mis- 
cellaneous provisions, It is admitted that 
the marginal note to a section cannot 
control or affect the clear words of the 
section. It is submitted that the whole 
scheme of the Act shows that “pergonal 
law” in s. 88 refers only to capacity and 
impediments, and not to from. 

(5) The argument of the appellants that if 
Part V of the Act applies to Roman Catho- 
lics, it is ultra vires by reason of the 
Treaty of Cession is unsustainable, Roman 
Catholics are not compelled to marry 
before a Registrar, they are merely permitt- 
edto doso. That is not an interference 
with the free exercise by them of their 
religion. They may marry in their own 
Ohurch if they choose. 

(6) There is no evidence and it is not 
suggested, that the parties to the marriage 
before the Registrar were incapable of con- 
tracting a marriage with one another, or 
that there was any impediment to sucha 
marriage—apart from the question of the 
form of the marriage, The marriage was, 


` therefore, valid. 


(7) The marriage before the Registrar 
could not, as suggested in the evidence, be 
conditional upon another ceremony for the 
Act itself makes it a valid and binding 
marriage, 

(8) Astothe argument that the learned 
Judge had no jurisdiction to pass a decree 
for restitution of conjugal rights in an 
ordinary original side suit, no objection was . 
taken in the written statement, no issue 
was raised, and the point was not taken be- 
fore him. It is admitted that the necessary 
facts were proved, and that the Court could 
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‘Court of juriscittion. Kaap ee 
- The above being the arguments and con- 
tention’. of the parties, I now proceed to, 
gate the conclusions at which I have arriv- 
ed arrived. The expression “ personal law ' 
is often used by jurists to denote either the 
lex domicilii or the law of a. person's, 
nationality. Thus, in Westlake’s Privaté In- 
ternational Law,- Tth Edition, it is stated at 
page 6-that “the latter” (personal law), 
“was anciently the lés “domicilii; and to 4 
great extent isso still, but the modern 
tendency is to substitute political national- 
ity for domicile as ‘the ‘tést of personal law, 
so, far as “ possible"’;and -again at page 40 
“ whenever the opération of a personal law 
is admitted in England, the “domicile of the 
person in question,- and ‘not his political 
nationality, is considered to determine such 
personal law.” So -far as the English 
Courts are concerned,. thé meaning of per- 


` gonial law is discussed in Ogden v. Ogden (9) 


x) 
+ 827; 2AT, L. R. 94, 


and the question is ‘also discussed’ by Sir 
Gorell’ Barnes P. in Chetti v. Chetti (3). 
In the :present case, however, we are con- 
.cərned not with the meaning which is 
attached ‘to the ‘expression ‘“ personal law” 


in England, but as to the meaning which it ` 


has in India in an Act relating to the 
solemnisation of marriage of Obristians. in 
India; Mayne in discussing personal law in 
Hindu Law and Usage draws attention at 
page 54 of the 9th Edition to the fact that 
“To India there is-no lex loci, every person 
‘being “governed by the law of the personal 
status. . In the Ohapter on the application 
of English Law to natives of India in Ilbert's 
Government of India - octurs this passage 
at page 35¥:— `. DAMI 
“Tt will have been observed that Warren 
Hastings’ rule and the enactments based 
upon it apply only to Hindus and Muham- 
madans, “There are, of course many natives 
of India who are neither Hindus nor Muham- 


madans, such ás the Portuguese and Ar- 


menian Ohristians, the Parsees, the Sikhs, 
thé Jains, the Buddhists of Burma and 
“the Jews. The tendency of the Courts and. 
of the Legislatures has been to apply to 
these classes the spirit of Warren Hastings’ 
rale and to leave them in the enjoyment of 
tieir own family law, except so far as they 
have shown adispdsition to place them- 

(1908) P. 46 at pp: 58, 59; 77-L. J, P, 34,97 Ta, T.. 


oor 
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country.” ae ooo, fa Nan 
.-The. Court thus held.that thé personal 
law of the parties applied, -and that that 
law. was the law of the Roman Catholic 
Oburch. In Lucas v. Lucas (2) Pratt, J., cited 
with approval at page 194} a passage from 
Rattigan’s Law of Divorce, which is in the 


following terms:— 


“ee 


“In Rattigan’s Law.of Divorce the sub- 
ject. is summarised thus at page 136:—*(a) 
-If both parties are domiciled in India, there 
being no express law in. British India which | 
defines “the prohibited degrees of consangui- 
nity or-affinity,” each case must be decid- 
ed by referénce to ..the personal law of the 
parties to the marriage, i.e, to the custom- 
ary-law of the class to which such persons 
belong". : ee a 
- In this case Lopez v. Lopez (1), above cited, 
was referred to, and Pratt, J., held that as 
the husband “was married while in full 
communion with that Ohurch, he must.be . 
regarded for the time being as governed 
by the law of the class known as Roman 
Catholics, and his subsequent apostacy will 
not affect the validity of that marriage,” 
that is to say, his personal law at the time 
of his marriage was the law of, the Roman 
Catholic. Ohurch. In the present case the 
evidence establishes that the law of the 
community to which the parties belong is 
the canon law of the Churchof Rome. It is 


. Plain from the definitions in 5,3 of-the Act 


of 1872 that this Act relates -to the solem- 

nisation of marriage of Christians of various 

communities, including the community of 
*Page of 12 OO. [Hd], ee ar 
TPage of 32 otad 
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Roman Catholics. I think thatthe words” 
“the personal law applicable to either of 
the parties” ins. E8 clearly refer to the, 
personal law of the religious community. 
to which either of the parties belong. In, 
my opinion on the evidence in this ease? 
the personal law applicable is the canon- 
law of the Church of Rome. . : 
“The next question arising is whether,’ 
assuming that the canon law forbids the 
marriage of the, parties except in the form. 
prescribed by” that law, s. 88 of the Act’ 
of 1872 covers such a prohibition. In my 
Opinion it clearly does not. The distine-- 
tion between the forms of entering into 
the contract of marriage and the essentials 
of the contract itself has long been recog- 
nised by lawyers. This distinction was 
emphasised by Lord Campbell fin Brook ` v. 
Brook (8), in these terms (page 207 *):— 
’“But while the forms of entering into’ 
the contract of marriage are to be regulat- 
ed by the lex loci contractus, the law of the 
country “in which it is celebrated, the 
essentials of the contract depend upon the 
lex domicilii, the law of the country in 
which the parties are domiciled at the. 
time of the marriage, and in which the- 
matrimonial residence is contemplated. ` 
Although the forms of celebrating the 
foreign marriage may be different from 
those required by the law of the country 
of domicile, the marriage may ‘be ‘good 
everywhere. But if the contract of mar- 
riage is such, in essentials, as to be con- 
trary to the law of the country of domicile,” 
and itis declared void by that law, it is” 
to be regarded as void in the country of © 
of domicile, though not contrary to the law” 
of the country in which it was celebrated.” 
: Again, in commenting upon the case of ' 
Simonin v. Mallac (10), Lord Oampbell at 
page 216* said :— i v4 
“The objection to the validity of the 
marriage in England was merely that the 
forms prescribed by the Cede Napolean 
for the celebration of a marriagein France : 
had not been, observed. But there was 
no law of France, where the parties were 
domiciled, forbidding a conjugal union be- ` 
tween them; and if the proper forms of: 
celebration had been observed, this mar- 
riage by the law of France would have been ` 
unimpeachable; 4 


~ A 
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“Again- in, Sottomayer v. De Barros (11) 
Cotton, L.J, delivering the judgment of ` 
the Court of Appeal, said (page 5*): — : 

“The law of a country where a marriage. 
is solemnised must alone, decide all ques- 
tions relating to the validity of the cere- 
mony by which the marriage is alleged to. 
have been constituted; but, as in other 
contracts, so in that of marriage, personal , 
capacity must depend on the law of domicile; . 
and if ithe laws of any country prohibit - 
its subjects, within certain degrees of con- ` 
sanguinity from contracting. marriage,.... 
this, in our opinion, imposes on the sub- 
jécts of that country a personal incapacity, - 
which -continues to affect them so long as 
they are domiciled in the country where - 
this law prevails, and renders invalid a. 
marriage between persons both at.the time . 
of. their marriage subjects of and domicil- 
ed in the. country which imposes the- 
restriction, wherever such marriage may 
have been solemnised.” a 

A comment’ is made upon this part of 
the judgment in that case by the Court: 
of Appeal in Ogden v. Ogden (9), at pages 73 
and 747, where itis suggested that the ques- . 
tion there. referred to was rather a ques- 
tion of illegality than of incapacity. But.. 
in Ogden v. Ogden (9) the distinction be- . 
tween form and essence is emphasised in 
the judgment at page 58} in these terms:— 

“It is desirable, therefore, to avoid the | 
confusion which appears to have arisen 
sometimes between the consideration of 
the principles which have been laid down 
for ‘determining the validity of a marriage 
where the ceremony alone was in question, 
and of those which have been considered, in 
determining whether it was :Jawiul for the. 
parties to intermarry at all.” , 

“In the present case, it is not the lex 
domicilit of the parties which has to be 


‘considered, but the personal law applicable . 


to them by their religion. And as in cases 
where it becomes necessary to have regard - 
to the lex domicilii, ʻa Court would cona 
sider in that connection, not questions 
relating to the form of the ceremony, but . 
those matters which rendered a marriage | 
between the parties illegal, or forbade a . 
conjugal union between them, | think that. 
this should equally be the case where the 
personal law applicable to Ohristians by © 


- reason of.their belonging to a particular 


t 


= (10) (1860) 29 L. J. Mat. 97; 2 Sw. & Tr. 67; 6 Jur, 
(xi's.) 861; 21, T. 327; 164 E. R. 917. 
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“religious community ‘comes up for con- 
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sideration. In my opinion it is impossible 
to. suppose -that the Legislature in an Act 
dealing with the forms of marriage of 
Christians could by s.88 have intended to 
enable parties -who had gone’ through a 
form of marriage permitted by the Act 
to rely upon a prohibition as to form 
imposed by their personal law so as to 
invalidate the marriage. The whole scheme 
of the Act of 1872, in my judgment, in- 
_dicates that it is an Act dealing with the 
forms of solemnisation. of marriage. This 
was thé opinion expressed by the Full 
Bench decision in Kolandai Velu v. Dequidt 
(12). The Court in that casesaid with refer- 
ence tothe Act{page 1039*):— 

“The Act, however, is only concerned with 
the forms in which the marriage is to be 
solemnized, and does not deal with objec- 
tions to the validity of the marriage.” 

"With that opinion I agree. In the Full 
Bench judgment in Lopez v, Lopez (1), 
af ter referring to certain provisions of the 
Act of 1872, including s. 88, the Court said 
(page 729T):— 

“There can be no doubt asto the object 
of the changes made by this Act ; the 
object clearly was to secure that there 
should be nothing in the rules as to the 
celebration of Ohristian marriage tending 
to indicate, or suggest, that any particular 
rule as to prohibited degrees applied to 
any particular marriage,” I think it is plain 
that the Full Bench in that case regarded 
this Act as an Act dealing with the forms 
of marriage.. I do not myself think that 
the words used in s. 88 justify the limitation 
Suggested in the marginal note, that the 


personal law applicable is the personal law ` 


` as to prohibited degrees. I think that the 
expression “personal law” in that section 
would include any personal law, apart from 
any personal law as to the form ofthe 
marriage, which forbade either of the par- 
ties to enter into a contract of marriage with 
one another. In my opinion the prohibi- 
tion contemplated by the section would 
certainly not extend to a prohibition ‘as to 
the form of the marriage. So to hold might 
render parts of the Act entirely nugatory. 
Where it is intended to exclude a particular 
religious community from any part of the 
Act, the community is excluded in express 


terms, as is the case with Roman Catholics 


(12) 41 Ind. Cas, 664; 40M, 1030; 33 M, L, J. 113; 6. 


L. W.126; 22 M.L. T, 163; (1917) M. W. N. 589; 18 


Or: L, J. 840 (F. B.). : 
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in s, 65 with regard to Part VI of the Ac" 
Roman Oatholie are not expressly exclud“ 
ed from Part V of the Act. Accordingly, 
even if it were established that by the 
canon law appellant No. l and the respond- 
ent were prohibited from going through 
the form of marriage before the Registrar, 
I should hold that s. 88 did mot cover such 
a Diop ion, and that that marriage was 
valid and binding upon them, 

If, contrary to my opinion, the true view 
were that s. 88 does cover a° prohibition -as_ 
to the form of marriage, I should neverthe- 
less hold that on the evidence in this case 
such a prohibition has not been established, 
Father Fortuny admitted in his evidence 
that there was no impediment as far as he 
was aware to the plaintiff and defendant 
No. 1 marrying one another. He stated 
that by canon law marriage is a sacrament, 
and that the two parties administer -the 
Sacrament to each other, -not the priest. 
He also said that by reason of Canon 1084, 
which lays down the form of marriage, the 
marriage in the case before the Regisirar 
was not valid. He admitted, however, that 
the Roman Catholic Ohurch does not inter- 
fere with the laws of the Civil Government 
and that the Indian Christian Marriage Act 
of 1872 does not interfere with the practice 
of Roman Catholicism. He stated that in 
conscience Oatholics cannot go before the. 
Registrar, and that if they marry before the 


‘Registrar, they can be married afterwards 


before the Ohurch. He does not say that 
canon law forbids a civil marriage, and no 
such canon has been referred to, On the 
contrary, the competency of the civil power 
to enact laws in regard to marriage so far 
at any rate as the civil effect of marriage is 
concerned is recognised by Oanon 1016. 
The argument of the appellants is that 
Osnon 1094 impliedly forbids a marriage not `. 


-in the form therein prescribed. I do not 


think that any such implication is neces-. 
sarily involved in that canon. In the absence | 

of evidence that a civil marriage which the 
law of the land permits is expressly for- 


` bidden by canon law, I hold that the pro= 


hibition which the appellants seek to rely 
upon has not been established. A 
As to the contention that the parties 
themselves did not regard the marriage be- 
fore the Registrar as binding, that it was a 
conditional marriage, and subject to the 
performance of a religious ceremony, the . 
evidence.does not,in my opinion, establish ` 
this, even if it were permissible in law. 
The plaintiff in her evidence said that de~ 
fendant No, I first suggested the civil. mar, `- 
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raige, that he did not give her to under- 
stand that the civil marriage was a farce or 
anullity,and that the marriage was not 
conditional on anything. Defendant No. 1 
in his evidence, though he stated that the 
plaintiff did not come to live with him as 
she did not think the marriage was com- 
-plete without the religious ceremony, said 
in crogs-examination that he asked the 
plaintiff to keep the marriage secret, and 
that she said that she would, although it 
hurt her feelings. In this state of the evi- 
dence it appears to me impossible to hold 
that there was any agreement between the 
parties that the marriage between them was 
not to be regarded as a marriage, and was 
conditional upon a subsequent religious 
ceremony. Even if such an agreement had 
been made, it would, in my opinion, -have 
been of no effect in law, the parties having 
gone through a ceremony which by the Act 
of 1872is a valid and binding marriage. 

Lastly, Lam of opinion that there is no 
substance in the contention that the learned 
Judge had no jurisdiction to pass a decree 
for restitution of conjugal rights. Bycl.35 
of the Letters Patent of 1865, matrimonial 
jurisdiction was, as regards Christians, con- 
ferred upon the High Court, that is to say, 
upon every Judge of the High Court. The 
Act which now confers jurisdiction is the 
Indian Divorce Act of 1869, by s. 4 of which 
itis provided that :— 

“The jurisdiction now exercised by the 
High Courts in respect of divorce a mensa 
et toro, and in all other causes, suits and 
matters matrimonial, shall be exercised by 
such Courts.and by the District Courts sub- 
ject to the provisions in this Act contained 
and not otherwise: except so far as relates 
to the granting of marriage-licenses which 
may be granted as if this Act had not been 
passed”. 

The jurisdiction, therefore, must be exer- 
cised subject to the provisions of the Act 
and not otherwise, It is plain from 8. 7 
that a petition under the Act is regarded as 
a suit. Section 46 provides that “the forms 
set forth in the Schedule to this Act, with 
such variations as the circumstances of 
each case require, may” (not “must”) “be 
used for the respective purposes- mention: 


ed in such Schedule.” There is no 
form of petition in the Achedule 
for restitution of conjugal rights. 


By s. 47 statements in every petition 
under the Act must be -verified in the 
manner required by law for the verifica- 
tion of plaints, The Court Fees Act, 
* 4870, Second Schedule, Art. 20, requires that 
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every petition under the Indien Divorces 
44, shal 
bear a Oourt-fee stamp of Rs. 20. In 
the present case, the prayer for relief 
is contained, not in a petition in a suit, 
entitled “Matrimonial Jurisdiction” but 1 
a plaintinan ordinary orginal side suit. 
That plaint bears a Oourt-fee stamp OF © 
Rs. 20. The jurisdiction to grant a decree 
for restitution of conjugal rights 18 con- 
tained in s. 32 of the Indian Divorce 
Act, which is as follows:— ; 

“When either the husband or the wife 
has, without reasonable excuse, withdrawn 
from the society of the other, either wife 
or husband may apply, by petition to 
the District Court or the High Court, 
for restitution of conjugal rights, and the 
Court, on being satisfied of the truth of 
the statements made in such petition, and 
that there is no legal ground why the 
application should not be granted, may 
decree restitution of conjugal rights ac- 
cordingly.” | 

It is admitted that the necessary facts 
were proved to justify a decree if the 
relief had been claimed in a petition in 
a suit entitled “Matrimonial Jurisdiction.’ 
It is also admitted that the Judge trying 
this suit was the Judge who was for the 
time being in charge of matrimonial 
suits under directions of the Ohief Justice. 
In my opinion the facts that the relief 
claimed in this case was not claimed in a 
petition and that the suit was not entitl- 
ed “Matrimonial Jurisdiction,” are mere 
technical defects in no way going to 
the root of the jurisdiction. In my 
judgment, in a suit of this particular 
character, the suit being one for a de- 
claration that the plaintiff was the law- 
fully wedded wife of defendant No. 1 
and for an order for restitution of conjugal 
rights, the prayer in the plaint asking 
for restitution of conjugal rights can pro- 
perly be treatéd as a petition; and in- 
asmuch as the necessary facts were proved 
to justify such an order, as was admitted, 
the learned Judge, in my opinion, had 
jurisdiction to pass the- order, and the 
fact that the suit was not headed 
“Matrimonial Jurisdiction” is immaterial. 

. Accordingly, after very careful con- 
sideration, I am of opinion for the 
reasons above given that this appeal 
should be dismissed with costs to be paid 
by appellant No. 1. : 


Kemp, J.—This is an appeal, in 


which the actual points tọ be decided, 


x 


‘and the material” facts, 


hance 
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though ‘important’ to ‘the conimunity more 
particularly concerned, appear-t6 me, to. 
fall within a very small -compsss:: Thei 
parties ‘tothe appeal ‘are Romani -Oatholics,’ 
which may >be‘ 
shortly stated, all - occurred. within. the: 
short ‘space: of three weeks; On June: 9, 
1928, appellant No. 1; Peter. Philip Nery’ 
Saldanha, age’ 24, and the” respondent. 
Anne Grace Saldanha (Nazareth); age 30,: 
appeared before -the. Roman Gatholic Vicar 
at. Dabul Parish Church'- ‘as pars 
ties to an intended marriage, signing 'a 
declaration to the effect ‘thatof their free. 
will they promised marriage and that 
there was no. ‘impediment ‘thereto. On 


the same evening Saldanha wrote a letter. š 


to the Vicar which runs As follows:— | « 
“With reference tó- the instructions: 


` given you this afternoon ‘forreading the 


banns: of the proposed marriage. between 
Anne Grace Assucena Nazareth-and my-. 
self, please note’ that. I -have changed my: 
mind, owing to various important circum“ 


stances which were considered since then. 


I therefore, : request you to “stop: the 
reading of the banns-as I-am not willing to’ 
marry Miss Nazareth.” ag tie gee BS 
- This decision, however, was notin fact 
adhered to, and whatever the reason that: 
brought about the further change of ‘in- 
tention may have been, the parties went 
through a civil form of marriage before. 
the Marriage: Registrar ‘at Bombay “on: 
June -14,:1928. They did not, however, 
live together thereafter as man and. wife 
and J think it was probably the intention 
of both to-go through a religious’ cere” 
mony before they -settled “down in. this, 
manner. On June 27,1928, Saldanha. went. 
through a-marriage ceremony with Olive: 
De'Souze, appellant No, 2, age 21,- atthe: 
Ohurch.-of Sacred. Heart, Igatpuri,. A: 
rumour as to’ Saldanha’s. intention to: 
perform this cerémony appears to ‘have. 
reached the respondent’ in Bombay on the 
morning of. the same day and her brother,. 
therefore, wired to the Vicar: of the 
Parish Ohurch, Father Fortuny, inform- 
ing. him of the above facts. No reply: 
being- received, a-further wire was sent 
later.in the day asking for. définite -in-’ 
formation -as: to whether. the marriage 
had taken place. Neither of. these wires: 
was received by Father. Fortuny in time: 
to interfere with the ceremony.: On the: 
following day Olive De'Souza’s. atten-: 
tion was drawn to a notice in the 
Times.’of India -to ‘the effect that Sal- 
dania had. only a fortnight before been; 
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married to the respondent? After inquiries’ 
she filed a complaint ‘against him before’ 
the First Olass : Magistrate -at-Igatpuri. 

Committed for trial thereafter on a charge 
under s, 495, Indian Penal.“ Code, Sal- 
danha was eventually acquitted on Novem- 
ber 2, 1928, by the Sessions Judge, Nasik, 

On’ November: 7, 1928; ‘the ` respondent: 
filed the present suit against Saldanha’ 
and’ Olive..De’Souza for a declaration that’ 
she: was his lawfully wedded wife’ and: 
that the marriage solemnised at Igatpuri- 
was invalid, and for. an order for restitu-' 
tion of conjugal. rights. N. W. Kemp, J., 
before whom the suit was tried, decreed 

the claim. The -defendants appeal, ~ and’ 
the. main point that arises for .considera- 
tion ‘is, whether the marriage.. solem-: 
niged . before > the Registrar | on’ 
June 14,1928; was vaild in law, the 
ground on which it: is attacked: being, in. 
short, that the personal law by which. the- 
parties are governed insists on a formal 


religious ceremony in the presence of the?” 


priest. I may here mention that Govern-: 
ment appealed from the acquittal of the 
accused in the criminal case above mention-: 
Bench sitting first on the Appellate Side: 
and thereafter on the Original Side. We 
have, therefore, had the advantage of the. 
full arguments addressed to usin the first 
instance by the Advocaté-General and: 
Mr. Godinho inthe: criminal appeal, and. 
those arguments have beén adopted by: 
Oouneel. on each side in the present appeal.: 
When, therefore, I refer in this judgment- 
to the arguments put forward on the -one: 
side or the other in regard to the points of 
law involved I.must be taken to include: 
arguments advanced ia the criminal appeal: 
and adopted by Counsel here, ` : 


< With regard to the ceremony: by whicha 
marriage is solemnised,. there is, I think, 
ample authority for.saying that all questions 
relating thereto are ordinarily te be decid- 
ed by. the law of the place where the 
marriage is celebrated, t. e. lex loci con- 
tractus, It is’ unnecessary to cite the’ 
numerous authorities to this effect, and it 
will be sufficient to quote the observations 
of Lord Dunedin -in delivering the: judg- 
ment of the Privy Council -in~ ths ~recent: 
aay of. Berthiaume v. Dastous (13) (page 
: “If thefe is one question better ‘settled: 
than any other in international law, it ig, 
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that as regards marriage—putting aside the 


question of capacity—locus regit actum. If 


a marriageis good by the laws of the 
country where it is effected, itis good all the 
world over,no matter whether the proceed- 
ing or ceremony which constituted marriage 
according to the law of the place would not 
constitute marriagein the country of the 
domicile of one or other of the spouses, If 
the so called marriage is no marriage in 
the place where itis celebrated, there is no 
marriage anywhere, although the ceremony 
or procseding if conducted in the place of 
the parties’ domicile would be considered a 
good marriage. These propositions are too 
well. fixed to need much quotation.” 

. Apartfrom any question that may arise 
in the present casein connection with the 
personal law of the parties concerned, it is 
admitted that allthe conditions necessary 
for the due solemnisation of marriage 
under Part V of the Indian Obhristian 
Marriage Act, 1872, were properly fulfilled 
and the marriage thus solemnised before 
the Registrar in Bombay would be valid 
in law. I need not, I think, refer to the 
question whether there is anything in the 
law of the domicile of the parties which, 
by imposing any personal incapacity or 
attaching any illegality, would render 
the marriage invalid, for the simple reason 
that, though the evidence would seem to 
show thatthe domicile of the parties was 
and is Goa, there is no reliable evidence of 
what the law of Goa is on this point. I do 
not, in saying this, overlook the somewhat 
vague statement made by the plaintiff in 
crogs-examination to the effect that in Goa 
they “have to get a civil marriage certificate 


before the religious ceremony can be per-- 


férmed": Itis atthe best not a statement 


‘from which the appellants could derive 


assistance. 

The sole point, therefore, on which any 
doubt can be entertained is that which arises 
under s. 88 of the Act. The section runs as 
follows :— 

“Nothing in: this Act shall ba deemed to 
validate any marriage which the personal 
law applicable to either -of the parties for- 
bids him or her to enter into.” 

The marginal note to the eection runs as 
follows :— 

“Non-validation of marriages within prc- 
hibited degrees.”’- 

There being in the present case no ques- 
tion ofthe parties being within the pro- 
hibited degrees, it is clear that if the section 
were to beconstrued by reference to the mar- 
ginal note it would not avail-the appellants; 
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It is, however, well-established that marginal 
notes must not be referred to for the purpose 
of either limiting or extending the words of 
the Act itself and, although it does not 
follow that the marginal note in the present. 
case does not in fact show the real drift of 
the section, I agree that for the present 
purpose it should be entirely disregarded. 
The argument put forward by ths appel-. 
lants and based on this section is that the. 
personal law applicable to the parties is the 
canon law of the Ohurch of Rome, and 
that under that law they are prohibited. 
from marrying otherwise than in accordance 
with the prescribed form and ceremony in: 
the presence of the priest. On the first 
part of the above argument, viz., that the: 
personal law contemplated in s. &8, as far 
as the parties hereto are concerned, is the 
canon law of the Church of Rome, the Full: 
Bench case of Lopez v. Lopez (1) is relied 
on. That wasa case of a suit for restitu- 
tion of conjugal rights between two Hast: 
domiciled in 
British India and resident in. Calcutta, 
where the respondent husband contended. 
that the marriage was invalid on the ground 
that the parties were within the prohibited: 
degrees, the petitioner being in fact his. 
deceased wife's sister. Ifthe Law of Eng= 
land applied, it was admitted that- the. 
marriage wouldbe invalid. The sole ques- 
tion, therefore, that arose for determination, 
was whether the prohibited degrees. 
applicable to the marriage there in 
question were those prescribed by the Law. 
of England or by some other rule, Deal- 
ing with this question, in the first place 
apart from actual legislation, the Court 
came to the conclusion that there’ was 
nothing in the history of the Britieh 
acquisitions in India to suggest thatthe 
English Law of prohibited degrees was 
imposed on all Christians in British India; 
They then proceeded to consider the effect 
of the legislation and, after showing from 
@ detailed examination of the provisions 
of the Supreme Court Charter and the 
Bengal Regulation that there was no justifi- 
eation for holding that this state of affaira 
had, at any rate up to the year 1851, been in 
any way altered, they commented on the 
effect of the Statute 14 4 15 Vic. c. 40 and 
Act XXV of 1864 as follows (page 727*):— . 
“And, however strcngly these Acts may 
seem to show ancpinion that the English 
Law as to the prohibited degrees was in 
force for all Christians in India, eubsequent 
legislation may, with equal correctness, 
"“*Page 12 O. Ed, = 
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be said to indicate 
- question.” ai 

The effect of the subsequent legislation 

referred to, viz., the Marriage Acts of 1865 
and 1872 coupled with the Divorce Act of 
1869, was thus summed up (page* 731).— 
‘ “And the Acts of 1865 and 1872 show 
clearly that during the period between 
those two dates, it was the settled purpose 
- and policy of the Legislature not to extend 
the English rules as to prohibited degrees, 
by legislation, to persons not already govern- 
ed by them, but to leave them under the law 
to which on other grounds they might be 
found subject.” 

The final conclusion at which the Oourt 
arrived is stated on the same page in these 
words :— 

“The result is that, in our opinion, the 
prohibited degrees for the parties to this 
marriage were not the degrees prohibited 
by the Law of England, but those prohibit- 
ed by the Oustomary law of the class to 
which they belong, that is to say, the 
law of the Roman Catholic Church as appli- 
ed in this country,” 

I have described in some detail the trend 
of reasoning adopted in the Full Bench 
‘ease in order to bring out the fact that, 
although the Court examined most closely 
and carefully the spirit and the letter of 
previous legislation and the meaning of 
g. 88 of the Act of 1872, they did so from 
one point of view only, and with the sole 
object of deciding the question of the pro- 
hibited degrees. This fact, to my mind, 
requires emphasis for the reason that I have 
understood the case to be relied-on as 
above indicated for the general proposition 
that the personal law referred to ins. 88 
of the Act is,sofaras Roman Catholics 
are concerned, in all respects the canon 
Jaw, and that any marriage which would 
for any reason be invalid in the eyes of 
that law must also be held invalidina 
Civil Court. The opening sentence of the 
judgment of Wilson. J., when the case 
returned for final decision by the original 
‘appeal Benchi(at page 732*), to the effect 
‘that it had been laid down by the Full 
‘Bench that the validity of the marriage iu 
question was to be determined by the Law 
of the Ohurch of Rome should, to my mind, 
be read. in the light of the facts of the 
case, and,was not intended to imply that 
the Law of the Church of Rome was, where 
Roman Catholics were concerned, the decid- 
‘ing factor on all points as to the validity 
ofa marriage celebrated under the Indian 
“Page otl OEA] ON 


another view of the 
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. Ohristian Marriage Act. . In other words, 


although the personal law referred to in 
s. 88 of the Act is to be found, as far as the 
Oatholics are concerned, in the Canon law 
the above case is, in my opinion, no author- 
ity for the proposition that the expression 
“personal law” incorporates the whole of 
that Canon law. 

Evidence as to the Canon law of the 
Church of Rome, in so far as it is argued to 
be material to the present case, was given 
by Father Fortuny, the Parish Priest, who 
performed the second marriagé at Igatpuri. 
He deposed as one who had studied the 
subject and produced a text-took, being 
Vol. V of “A Commentary on Canon Law” 
by the Rev, P. Ohas. Augustine, O. B. B., 
D.D., Professor of Oanon law. The book 
referred to purports to contain all the 
canons relating to marriage included in a 
Code of Oanon law, which, I understand 
from the evidence of Father Fortuny, was 
promulgated by Pope Benedict XV, in the 
year 1918. I gather, though the evidence 
on this and other important points in con- 
nection with the Canon law is unfortunately 
far from clear, that prior to this eodifi- 
cation the Canon law was largely, if not 
entirely, to be found in various Council 
and pontifical decrees the extent of its 
application being apparently somewhat 
uncertain, and pending, at any ratein 
countries preponderantly non-catholic, on 
proof of local promulgation. In view of the 
codification to which we have been referred 
and which we are told has been in force 
since 1918, there would appear to be no 
need to discuss the earlier Tridentine dis- 
cipline directed against clandestine mar- 
riages and requiring the marriage cere- 
money tə take place in facie ecclesie, 
The Canon in which are embodied the 
present provisions directed against clande- 
stinity is Canon J094, The material por- 
tion of this Oanon, when translated from 
the Latin, runs as follows :— 

Only such marriages are valid as are con- 
tracted before the pastor,........, and at least 
wa kag a 

nder Canon all person i 
in the Catholic Church rate Soe 
observe the form above prescribed. The 
appellants’ case rests practically entirely on 
the above two canons, coupled with Canon 
1012, the translation of which is as 
follows :— | 

“ The Lord Ohrist himself has raised the 
marriage eontract between baptised persong 
to the dignity of a sacrament, and hence 
there can be no valid marriage contract 


bound to: 


~'against clandestinity, 
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between baptized persons which is not at 
the same time a sacrament. " 

It is argued on this that the eeremony 
before the Registrar in the present case is, 
as far as the Canon law is concerned, an 
entire nullity. Assuming that that is so,— 
and I think the evidence before us supports 
this contention,—what is the result? The 
only result, as far as I can gather, is that the 
Church will refuse to recognise the 
marriage. Mr. Godinho in the criminal 
case and Mr, Khan in the civil appeal were 
at pains to point out that this amounts to 
a forbidding of the marriage within the 
meaning ofs, 88. Speaking for myself I 
am unable to agree. Itis admittedin the 
first place that, although the Code of Canon 
law lays down (Canon 1035) that “ All can 
contract marriage who are not forbidden 
to do so by law”, and proceeds thereafter 
at once to desl in great detail with the 
various impediments to marriage (Canons 
1042 to 1080)—which I take to mean the 
various facts and circumstances : con- 
templated by the qualification contained in 
Canon 1035—clandestinity finds no place 
among these impediments. The impedi- 
ments so carefully described and classified 
seem to me to cover everything which can 
possibly be argued to forbid the parties 
entering upon 8 particular or any marriage, 
I do not wish to be taken as saying that 
every circumstance described in this Code 
of Canon law as an impediment would 
ipso facto form a ground for questioning a 
marriage under s. 88 of the Act. ButlI 
certainly find the greatest difficulty in 
accepting the argument that the provision 
using 
merely in the sense of failure to perform 
the marriage in facie ecclesie, forbids the 
marriage. It is urged. by the appellants 
that one cannot expect to find clandestinity 
among impediments inasmuch as it is not 
strictly an impediment at all, the marriage 
thus attempted being, as before stated, a 
mere nullity. The more this is insisted on 
the more clear does it appear tome that 


‘the appellants are out of Court. I donot 


think that any useful purpose would be 
served by my examining the various other 
Canons discussed at great length in argu- 
ment, bnt I might perhaps draw attention 
to Canon 1016, which admits that in the 
law of marriage due regard must be paid 
to the competency of the civil power con- 
cerning the merely civil effects of matri- 
mony; and Oanon 1137 which lays down 
that a marriage null for want of form, to 


become valid, must be contracted again 
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according to the prescribed form. The 
.Civil effects consequent on matrimony are 
no concern of the Canon law, and it seems 
tome that, where the civil law lays down 
that certain acts give rise to a definite civil 
status, it is no answer to say that the canon 
law refuses to recognise that civil status. 

Once itis admitted,—as it must be,—that 
there was, at the time of the disputed 
marriage, nothing whatever in the personal 
law of the parties forbidding them to marry 
each other, no assistance can, in my judg- 
ment, be derived by the appellants from s. 
88 of the Act. The Act itself was not concern- 
ed with anything but the form of golem- 
nisation. This is clear from the preamble: 
“ Whereas it is expedient to consolidate and 
amend the law relating to the soleminsation 
in India ofthe marriages of persons pro- 
fessing the Ohristian religion.” Had it 
been the intention of the  Legisla- 
ture that the forma prescribed should not 
apply to Roman Catholics, orindeed to any 
class of Christians whose personal law 
could. be said to insist on a particular 
ceremony, it would have been simpler and 
more natural to exclude such persons 
altogether from the operation of an Act, the 
aim of which was purely to prescribe forma 
of solemnisation. So far from doing this, 
however, the Act definitely applies to 
Roman Catholies, with this significant 
feature that they are in terms specifically 
excluded from the operation of Part VI. 

But even assuming fora momént,—coné 
trary to my own clear opinion,—that s. 88 
can beconstrued as meaning that nothing 
in the Act shall be deemed to validate any 
marriage. solemnised by a ceremony which 
the personal law of the parties forbids them, 
to perform, I cannot, as I have already, 
indicated, see that the Canon law actually 
forbids the performance, for what it is, 
worth, of the ceremony here in question. 
Oanon 1137, already referred to, appears to 
me distinctly ` to contemplate such a cons. 
tingency, the marriage here being, on the. 
appellants’ argument under Oanon law “null 
for want of form.” In such a case, it must in. 
“order to become valid, be contracted again: 
according tothe.perecribed form, And I 
think this same Canon is material to be; 
considered in connection with the somewhat 
strained argument put forward to the 
effect that, if the parties married in a way 
which the Chureh refused to recognise, 
the result. would be that, living thereafter. 
as man and wife, they would be regarded by: 
the Church as living in sin—which is 
eerteinly forhidden, On the facts of the 
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“present case there would seem to be no 
room for the application ofthis argument, 
as the parties did not live together as 
man and wife. But in any case it would be 
.the subsequent conduct of the parties 
-and -not the ceremony performed 
that would be regarded by the Ohurch as 
sinful, and any such sin could be avoided 
by the performance of a religious ceremony 
in the manner laid down in Oanon 1137. 
That ceremony may be required before the 
Church recognizes the parties as man and 
wife, but, as I have stated before, the Ohurch 
has no concern with the civil effects of 
matrimony, and it is with the validity of the 
marriage under the civil law that we are 
concerned. ees: A 
I have not thought it necessary to refer to 
the further argument put forward on behalf 
of the appellants to the effect that the 
-Indian Obhristian Marriage Act of 1872 
should be so construed as not to interfere 
with the enjoyment by Roman Catholics of 
the free exercise of their religion. This 
argument is based on the rights said to have 


been reserved to “the inhabitants of the 


island of Bombay” under the treaty by 
which that island was ceded to the British 
Orown in the year 1861 as part of the dower 
of Oatherine of Braganza, Whether the 
parties to the present suit, whose domicile, 
parents and antecedents all appear to be 
purely Goan, can or‘cannot reasonably claim 
to be persons designated in a treaty, 250 
years old,as “inhabitants of the island 
of Bombay,” I can in any event see nothing 
in the Act in question to suggest that the 
free exercise of this religion is in any 
- way interfered with. I cannot agree that 
the permission given to any one who chooses 
to take advantage of it, to marry~in the 
presence of the Registrar fcan be described 
as an interference with his religion or with 
the exercise of that religion by any one else, 
especially when itis appreciated that any 
form or ceremony ' acceptable tothe parties 
may be adopted, nothing in the nature of a 
nuptial blessing is given by the Registrar 
and the marriage may even be solemnis- 
ed by a Roman Catholic priest: see es. 51 
and 54 (2nd paragraph). Indeed Father 
Fortuny himself in his evidence stated:— 
. “The Indian Christian Marriage Act, 1872, 
does -not interfere with practice of Roman. 
Catholics. In conscience Catholics cannot 
go to Registrar. Ifthey marry. before Re~ 
gistrar,they can bemarried afterwards before 
the Church.” i 

:I ought,- perhaps, before leaving this- 
part of the case, to refer the ease of Paran 


PETER RHILIPSALDANHA V, ANNE GRACE SALDANHA, 
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Council, to which our attention was drawn. 
It was cited, I think, more with a view of 
showing the length to which the Oivil 
Courts may be said to have gone in paying 


-regard to the canonsof the Roman Catholic 


Ohurch, when in conflict with the rules of 
the ordinary . civil law, than as a decision 
bearing in any way on the mattérs here 
in question. It was an appeal from the 


Supreme Court of Oyprus, and related to 


the estate of a deceased Roman Catholic 
Ottoman subject, resident at the time of 
his death in Cyprus, the contest heing be- 


tween his widow and children on 
the one.hand, claiming the whole 
estate and the collateral relations - on 


the other, admitting that the widow 
was entitled to one-third, but claiming 
the remaining two-thirds for themselves 
on the ground that the children were illegi- 
timate.. 

Under the Cyprus Courtsof Justice Order 
1882, the Court, in an action in which the 
defendants were Ottoman subjects, had to ` 
apply the Ottoman law (i. e,the law 


-which was in force in Oyprus on July 13, 


1878, as altered and modified from time 
to time by Cyprus Statute Law). The only 
Statute bearing on- the point in dispute 
was one which provided that the prop- 
erty of a deceased should devolve on 
all his legitimate children. The ques- 
tion that arose was by what law,— 
Chirstian or Muhammadan,—the légitimacy 
ofra Christian Ottoman subject in Oyprus 
was to be ascertained. There is,in my 
opinion, in this case little that is of the 
slightest assistance to us here, The deci- 
sion appears to have been based ona 
consideration of the special facts of- the 
case, viewed in the light of the policy 
followed by- the Turkish conquerors of 
Oyprus, of allowing non- Muhammadan sects 
to be governed by their own lawsin divers 
matter connected with religious -and 
domestic life. The conclusion ultimately 
reached, that the canonical doctrine of the 
legitimation of children. by subsequent 
marriage governed the case, seems to have 
been'a pure finding of fact. 

Another point was argued, viz., that in 
any event the marriage before the Regis- 
trar was conditional on the subsegent per- 
formance of a religious ceremony. I am 
unable to accept this somewhat startling 
suggestion. The parties of their own free 


(14) (1894) A, O, 165; 62L. J, P,O, 63; 6 R. 420; 
10 Ta) Ts in BT ete 


124 I, 0, 1930 


will went through the ceremony which the 
jaw provided as one of the methods of 
solemnising their marriage, and whatever 
condition they may have contemplated in 
their own minds as one which should be 
fulfilled before actual consummation took 
place, the fact remains that they were 
legally and unequivocally married from the 
moment the ceremony was completed. 
There is, however, one other point in 
connection with one of the reliefs claimed 
in the plaint and decreed, as to which it is 
‘argued that the Court had no jurisdiction. 
It isthe prayer for restitution of conjugal 
tights. This is a point which was un- 
fortunately not raised at the hearing of 
the suit, the reason possibly being that 
the defendant husband’s counter-claim 
for a ‘declaration of nullity would be 
subject to the same objection, The 
only question that appears to have been 
‘gone into before the learned Judge was 
whether facts sufficient to justify such ade- 
cree had been proved. As to this ‘the facts 


‘were clear, and itis admitted that, if the 


first marriage is held to be valid, the hus- 


.band had, without reasonable excuse, with- 


drawn from the society of his wife. The 
point raised is based on a technicality of 
procedure, but it is argued that the ob- 
jection goes to the root of the jurisdiction 
of the Court. Ordinarily an application for 
restitution of conjugal rights, where the 
parties are Ohristians, is made on the 
Matrimonial Side by a petition unders. 32 
of the Indian Divores Act. That was an 
Act to amend the law relating to divorce 
and matrimonial causes in India, the pre- 
amble of which recites that it is expedient 
to amend the law relating to the divorce of 
persons professing Ohristian religion, and 
to confer upon certain Courts jurisdiction 
in matters matrimonial. Section 4 of the 
Act lays down that the jurisdiction now 
exercised by the High Courts in all cases, 
suits and matters matrimonial shall be 


‘exercised by such Oourts “subject to the 


provisions of the Act and not otherwise.” 


“In Gasper v. Gonsalves (15) in a suit filed on 


the Original Side for a declaratory decree 
that the plaintiff wasa feme sole Pontifex, J. 


.beld that, in view of s. 4 of the Indian 


Divorce Act, he had no jurisdiction to. enter- 
tain the suit. But the reason of the deci- 


-sion was not that the application ought to 


have been made by a petition under the 
Indian Divorce Act, but that thé facts were 


-not such as would entitle the plaintiff under 


(15) 13 B. L. R. 109, 
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the Indian Divorce Act to a declaration of 
nullity. To have granted such an appli- 
cation would, of course, have been an exer- 
cise of jurisdiction in a matrimonial matter 
covered by the Indian Divorce Act, other- 
wise than in accordance with the provisions 
of that Act, Here the matter is entirely 
different, and the appellant’s only complaint 
is that this application ought to have been 
made by a petition on the Matrimonial Side. 
As to the form in which the application 
should be made, I feel no difficulty and 
would be prepared at this stage to treat the 
plaint as a petition if necessary. Indeed 
it will be noticed that the Divorce Act 
itself, though laying down in s. 10 that the 
proper procedure, when dissolution of 
marriage is desired, is to present a petition, 
refers ins. 15 to a ‘suit’ filed for that purpose. 
But the question whether this particular 
relief can be given in a suit filed under the 
ordinary original civil jurisdiction raises 
a somewhat different point. I doubt, how- 
ever, whether it isin thecircumstances of 
any real substance. The High Oourt con- 
sists of the Ohief Justice and Judges (sea 
s. 2 of the High Oourts Act, 1861 and 
s. 101 (2) of the Government of India Act, 
1915) and it isin the High Court as so con- 
stituted that the jurisdiction conferred by 
these Acts and by the Letters Patent vests. 
Such jurisdiction, therefore, could, I think, 
be exercised by any of the Judges, subject 
to any rules framed under s. 13 of the Ohar- 
ter Act or s. 108 (l) of the Act of 1915, 
Indeed High Court Rule 63 definitely 
provides as follows:—_ 

“Any Judge of the High Oourt may, sub- 
ject to any rules of Oourt, exercise in Court 
or in Ohambers all or any part of the juris- 
diction vested in the High Court on its 

iginal Side." 
gk in Judges are appointed by the 
QOhief Justice to siton the Original Side, 
and with regard to those Judges at any rate 
I doubt whether, if the matter rested there, 
it could be suggested that the matrimonial 
jurisdiction of the High Oourt could not be 
exercised by any one of them when sitting 
on the Original Side. A 

It is urged, however, that there is in fact 
a Judge specially appointed by the Ohief 
Justice to exercise the matrimonial juris- 
diction, and that he alone, sitting for that 
purpose, can exercise it. It so happens 
that the Judge thus appointed was the 
Judge who tried the present case. But that 
is a mere accident and I am, speaking for 
myself, inclized to think that in circum- 


_stancessuch as those of the present case the 
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position would be the same even if he had 
not been so appointed. 

‘The jurisdiction: is there, and the res- 

triction In. practice in the exercise of it to 
one particular Judge rests on grounds of 
convenience and is a mere rule of procedure, 
and 1n a proper case, where it would be a 
great inconvenience and hardship to drive 
parties to further proceedings before an- 
other Judge, I think it would be open toa 
Judge to exercise the jurisdiction vested in 
him. In this connection I would emphasise 
the observations made by the Privy Qoun- 
cilin Ma Shwe Mya v. Maung Mo Mnaung 
(16) (page 684*) — 
, “All rules of Oourt are nothing but pro- 
visions intended to secure the proper ad- 
ministration of justice, and it is, therefore, 
essential that they should be made to serve 
and be subordinate to that purpose.” 

I think this is a case where, having re- 
gard to all the circumstances, the learned 
Judge was justified in exercising the 
jurisdiction. 

1 agree, therefore, that the 
- be dismiesed with costs, 

appellant No. 1. 


appeal should 
to be paid by 


LA. Appeal dismissed 
(16) 63 Ind. Cas, 914; 24 Bom, E.R 682; (1921) M. 


W. N. 396; 4 U. B. R. (1921) 30: 30M. L. T Y8. 
832; À. I. R. 1922 P. O. 249. 42 L.A. au (PO a, 
: *Page of 24 Bom. L, R, [Bd]. 
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wera Aand B. A'sfather, C, subsequently applied to 
re-affirm the plaint on the ground that he (C)and B 
were the partners in the firm : 

Held, that C may be allowed to re-declare the plaint 
describing himself as one of the partners, 


Appeal against the order of Mr, Justice 
Davar. 

Mr. Coltman, for the Appellant. 

Mr. M. C. Setalvad, for the Respondents. 

JUDGMENT.—This suit was filed 
in the name of Lakshmansa Baloosa Powar, 
a firm, under the terms of O. XXX,r, 1, 
of the Civil Procedure Gode, against the 
defendants. Lakshmansa Baloosa Powar 
appears to be the minorson of Baloosa 
Anandsa Powar. The plaint was declared 
by one Narhar Ramkrishna Kulkarni, who, 
it transpires,is the munim of the plaintiff 
firm. An application was made subsequent- 
ly for Baloosa Anandsa Powar himself to 
re-affirm the plaint onthe ground that he 
and defendant No. 1 were the partners in the 
first plaintiff firm. Ido not wish at this stage 
to enter into the question of a firm suing 
one of its partners, 

hen the defendants applied under 


“OO. XXX, r. 2, forthe, names of the partners 


in the plaintiff firm, Narhar Ramkrishna 
Kulkarni declared that they were the minor 
Lakshmansa and defendant No.1. Assum- 
ing that the declaration is untrue and that 
the real partners sara defendant No. 1. 
and Baloosa Anandsa Powar, all that 
it amounts to is that there has been a 
wrong declaration of the partners in the 
plaintiff firm. This itself isnot a defect 
which is fatal to the suit. The suit was by 
the firm and it continues to be by the firm, 
the defect being that the names ofthe 


partners have been: wrong _in the 
declaration, It is not necessary here 
for us to decide whether there 


exists the bar of limitation assuming that 
the application by Baloosa Anandsa was 
out of time. ‘The appellant’s learned 
Counsel contends that the form of the order 
passed by Mr. Justice Davar amounted to 
an adjudication that Baloosa Anandea 
Powar and defendant No.l were partners 
inthe firm. But turning to the judgment 
we are of opinion that it is clear that what 
the learned Judge said wasthat he did not 
wish to determine that question at that 
stage. All that he decided was to give 
permission to Balooga Anandsa Powar to 
re-afirm the plaint describing himself as a 
partner in the firm and if this ha’ not been 
made suffttiently clear in the order we think 
that it would be as well that the order 
should be construed as meaning this that 
Baloosa Anandsa Powar be allowed to re- 
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declare the plaint describing himself as 
one of the partners of the plaintiff firm, 
We cannot vary the order in appeal because 
-in the view- which we take of the case there 


ig no judgment from which undercl. 15° 


of the Letters Patent an appeal will lie to 
this Oourt, but the construction which we 
put on the order is sufficiently disclosed 
by the form which wehave suggested the 
order should have taken. 

The case» of Imperial Pressing Co., v. 
British Crown Assurance Corporation, Lid, 
(1) supports the view which we have taken 
as to the effect of a wrong disclosure of 
poner in a declaration under O. XXX, 
T. 2. 

The appeal is,therefore, dismissed with 
costs. . 


A. Appeal dismissed, 
(1) 21 Ind, Cas, 836; 41 O. 581. 





BOMBAY HIGH COURT. 
ORIGINAL O1vit JURISDIOTION APPEAL No. 64 
oF 1928. 

September 10, 1929. 

.Present :—Sir Norman Kemp, Kr., Acting 
QOhief Justice, and Mr, Justice Murphy. 
DUNICHAND BISHANDAS AND oTsERs— 
DEFENDANT3—ÅPPELLANTS 

f versus 
OOMPTOIR NATIONAL D’'ESOOMPTE 
D’PARIS AND OTHERS— PLAINTIHES— 


; i RESPONDENTS, 

Limitation Act (IX of 1908), ss. 14, 19—Acknow- 
ledgment within period of limitation as computed 
under 3.14, validity of—Admitting receipt of 
amount but alleging that it has been credited, whether 
acknowledgment—s83s, 14 and 19, whether canbe read 
together, 

By an agreement in 1922, the plaintiffs purchased 
from the defendants 2,00,000 francs, the due date for 
delivery being April 30, 1923, and deposited 
Rs. 10,000 by way of margin. The plaintiffs filed a 
suit in Amritsar on April 29, 1926, for the balance 
of the margin money. On July 1, 1926, the defend- 
ants filed a written statement admitting receipt. of 
Rs, 10,000 and counter-claiming a certain amount 
after giving credit tothis sum. The 
returned for presentation to the proper Court on 
December 2, 1926, and was re-presented in Bombay 
on January 29, 1927. The defendants contended 
that the suit was barred by limitation: 

Held, (1) that the plaintiffs were entitled to the 

` exclusion of the period from April 29, to December 
2, 1926, under s. 14, Limitation Act; [p. 792, col. 2.] 


(2) that the admission of the receipt of Rs. 10,000 ` 


in the written statement of July 1,1926, amounted 
to anacknowledgment and was valid as it was within 
the period of limitation as extended by s. 14, and 
therefore, a further period of limitation of three 
ai from July 1, 1926; [p. 792, col. 2; p. 793, 
col. 1. We 

(8) shat the suit was not, therefore, barred. [p. 793, 
col, 1.]- é - 3 g 
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Sections 14 and 19 of the Limitation Act can be read 
together and an acknowledgment made within the 
period of limitation as extended by s. 14, is a valid. 
acknowledgment and will give a fresh starting. 
point forfthe running of limitation. [p. 792, col.1.] 

Hemkore v. Masamali (1), distinguished. 

Appeal against the judgment of Mr. 
Justice Rangnekar. 

Sir Jamshed Kanga, 
for the Appellants. 

Mr. Coltman, with him Mr. 
Coyajee, for the Respondents. 


JUDGMENT, : 

Kemp, Ag. C. J.—By an agreement in 
November, 1922, the plaintiffs purchased 
from the defendants 2,C0,000 francs 
delivery March-April, 1923, and on Novem- 
ber 25, 1922, deposited by way of margin 
Rs. 10,000. This is, of course, the usual 
practice when anybody wishes to speculate 
in francs or anything else, Here, it may 


Advocate General, 


N. H. Q. 


- be mentioned that due date was undoubted- 


ly April, 30, 1923. . 

Certain correspondence took place after 
April 30, 1923, by which the -defendants 
requested the plaintiffs to take delivery and | 
the plaintifs replied saying that the 
damages should be assessed as of April 
30, 1923. The plaintiffs are a firm carrying 
on business at Amritsar in the Punjab, and 
the defendants are a Bank carrying on 
business in Bombay., l 

The plaintiffs sue for the balance of the 
sum of Rs. 10,000 margin’ money after 
giving what they say should bathe amount 
of credit for the damages sustained by the 
defendants at the due date, viz, April 30, 
1y23, such damages being assessed as the 
differences between the contract and market 
rates. 

Clearly, the period of limitation for thigssuit 
would expire on April 30,1926. The cause 
of action arose on the date, when. the 
balance of the margin became due to the 
plaintiffs, viz, April 30, 1923, The plaint- 
iffs filed a suit before the Subordinate 
Judge at Amritsar on April 29, 1y26,i.¢, 
one day before the period of limitation 
would ordinarily expire. On July 1, 1926, 
the defendants filed their written state- 
ment and on December 2, 19426, the learn- 
ed Subordinate Judge ordered the plaint 
to be returned to be filed in Bombay 
holding that the Court at Amritsar had no 
jurisdiction as no part of the cause of action 
had arisen there and the defendants did 
not reside there. It ie, we think, unnecea- 
sary to go beyond this date December 2, 
1926, for the purpose of the arguments ‘in 
this appeal. Se a 


-498 
“Mr. Justice Rangnekar decided the’ pre- 


- liminary issue as to limitation against the 


plaintiffs. He.. came to no finding as to 
whether the proceedings in Amritsar be- 
tween April 29, and December 2, 1926, were 
in the honest belief that the Court there 
could entertain the suit. He referred to 
the- correspondence in the suit and par- 
ticularly to the letters dated July 13, 1923, 
- August 6, 1923, September 7, 1923, and the 
attorneys’ letters of December 20, 1923, 
and February. 2, 1924, and came to the 


pa irae, 


did not amount to an ackowledgment of 
liability under s. 19, and, therefore, hold- 
ing that thera was no acknowledgment of 
liability he held that the suit was barred. 
As to the written statement and the 
` counter-claim filed on July 1, 1926, he said 
that even if it were to Gontain an acknow- 
ledgment of liability it was filed after the 
expiry of the period of limitation. This, 
_ of course, is based on the assumption that 
the letters he has referred to did not amount 
to an acknowledgment of liability. 

The first question for determination in 
this appeal is, whether es. 14 and 19 of 
the Indian’ Limitation Act can be read 
together, and: I am of opinion that they 
can. Section 14 provides for the computa- 
tion of the period prescribed in the schedule 
to the Indian Limitation Act and - the 
period prescribed is, of course, 
subject to the computation under s. 14, 
Then, that being the period for limitation, 
's. 19 provides that where there is an acknow- 
‘ledgment of liability before the expiry of the 
period of limitation, the period of limitation 
‘is extended fora further period, in this case 
‘for three years. The case of Hemkore v. 
‘Masamali (1), cited to us by Mr. Ooltman 
‘for the defendants, has no application, 
: because there the. period of limitation 

‘expired during the October holidays, and 
although under old s. 5, 7. e., s. 40f the new 
- Act, the plaint could have been filed on 
-the first day after the vacation yet the 
‘period of limitation had expired and the 
acknowledgment relied on was after the 


- expiry of the period. That was not a case. 


- “where the period of limitation was com- 
` puted in the manner provided by s. 14. 


_ We now come to the period under s, 14 
_ during which the plaintiffs were engaged 
‘in pursuing the suit before the Subordi- 


nate Judges Court. at Amritsar, 7. e, 


(1) 4Bom. L. R. 608; 26 B. 782, 
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the period from April 29, 1926, to Decem" 
ber 7, 1926, the first date being the day ` 
when the suit was filed and the last day 
when the Subordinate Judge returned the . 
plaint for presentation to the propér Oourt. 

The learned trial Judge has not. found 

whether during that period the plaintiffs 

were honestly pursuing those. proceedings ` 
in the belief that the Amritsar. Court had 

jurisdiction or not, But we must assume for 

the purpose of this appeal that there is no 

adverse finding agsinst the plaintiffs on that 

point. Otherwise, it might be a question for 

the learned Judge to decide before he came to 

the conclusion that the suit wasi? barred. 

That period of April 29, 1926, to December. 
2, 1926, must, under s, 14, be deducted 

from the period of limitation prescribed 

for the suit. The suit having been filed 

one ‘day before the expiry- of the 

period of limitation, when it would 

have been barred, s. 14 comes in, 

Then, there is the written statement and 
counter-claim filed in the Amritsar suit. 
Now, what was the contract between the 
parties? The contract between the parties 
undoubtedly. was that the plaintiffs should 
deposit Rs, 10,000 as margin. The sum of. 
Rs. 10,000 would be a debt due by the 
defendants to the plaintiffs, subject to the 
right of the defendants to. credit that 
amount or any part of it towards the 
difference on due date in their favour, 
In para. 5 of the written statement. in thé 
Amritsar Oourt the defendants mention 
the balance which they claim as due to 
them aftér crediting the sum of Rs. 10,000. 
They do not say sò specifically, but say 
merely the ‘balance’. The way in which the 
balance has been arrived at is shown from 


‘the correspondence, Further, there is the 


mention of ‘the receipt of the sum of 
Rs. 10,010 and, therefore, the liability- to 
account for it, although there is no promise 
to pay the sum of Rs. 10,000 or any part of 
it, - Oertainly, it is an admission of liability 


.in respect of if. Then, we come to the 


counter-claim in para. 11 in -which the. 
sum of Rs. 10,000 is specifically mentioned 


‘and the defendants say that the balance 
‘they.claim is after giving credit for the- 


sum of Rs. 10,000 paid by the plaintiffs as 


margin. 


In effect they say they -have received 


Rs. 10,000 which they would be Jiable 


to re-pay, but for the fact that they -are 


entitled under the contract to éredit it in 


the account and that they have donego 
That, to my mind, is an acknowledgment of 
liability under s, 19-0f the Indian Limita 
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tion Act. The written statement was filed 
on July 1, 1926. That was prior to Decem- 
per 2, 1926, when the plaint was ordered by 
the Subordinate Judge at Amritsar to be 
returned for presentation to the proper 
Oourt. Therefore, it was prior to the expiry 
of the period -of limitation prescribed. 
Therefore, afurther period for limitation 
from July 1, 1926, for three years ‘accrues. 
‘That is a ground ion which I think that we 


must set aside. the finding of the learned - 


trial Judge. 

We now cometo the letters. The letters 
prior to that of February 2, 1924, have been 
described as of no importance on this point 
by the learned trial Judge. But, I think, 
with respect, he was in error in this. For, 
looking at the letter of July 13, 1923, which 
is the first of the letters, it contains words 
which I have already held, when used in 
the counter. claim, to amount to an acknow- 
ledgment of a liability. Now, if I am correct 
that letter extends the period of limitation 
to July 13,1926, and we have to deduct the 
- period from April 29, 1926, to December 2, 
1926, when the proceedings in the Amritsar 
Court were in progress, i.e , period of seven 
months and three days, so that the period 
of limitation was extended to February 16, 
1927, That being so, and the suit having 
been filed on January 29, 1927, the suit is 
in time. Similarly, with regard to the letter 
of August 6, 1923, that extends the period, 
if it amounts to an acknowledgment of 
liability, to August 6, 1926, Now, the 
period in the Amritsar Court iof seven 
months and three days must be deducted 
_ in the computation of the period ot! limita- 
tion and we get a further period for limita- 
tion expiring on March 9, 1927, which would 
-also save the suit, which was filed on 
January 21, 1927, Similarly, as to the other 
` letters. 


C I think the learned Judge erred: 


Firstly, in not taking into consideration 
after assuming itfor the purposes of his 
decision that the period from April 29, 1926, 
to December 2, 1926, in the Amritsar Oourt 
should be deducted; 

Secondly, in excluding from consideration 

„that period, when he consid ered whether 
the written statement filed on July 1, 1926, 
extended the period of limitation, and; 

_ Thirdly, in incorrectly interpreting the 

` letters of July 13, 1923, and August 6, 1923, 
and their effect, when coupled with the 
period taken up by the Amritsar suit, whicb, 
as I have already mentioned, goes to save 
limitation, ` P F 
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Lam, therefore, of opinion that the order 
of the lower Court should be set aside and 
the suit remanded for trial. The respond- 
ents to pay the costs of the issue on limitation 
and of this appeal, 
Murphy, J.—I agree. , 
A. Appeal allowed, 


—— 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDIOTION APPEAL No, 29 
“or 1929. Lee 
September 17, 1929. 
Pvesent:—Sir Norman Kemp, Kr., Acting 
Chief Justice, and Mr. Justice Murphy, 
JAMNABAI—DEFENDANT— i 
APPELLANT | 
versus 
VASUDEO SAGARMAL AND orauss— 
PLAINTIFFS— RESPONDENTS, 

Hindu Law—Partition—Partition between father 
and sons—Grandmother, whether entitled to any share 
—Consent decree—Share given to widow as stridhan 
with condition that her grandson shall take after her 
death—Grandson's share, whether separate or family 
property. - 

Under the Mitakshara Law on a partition between a 
father and his sons, the father’s mother is not entitled 
to a share. [p. 794, col.1.] ` 

[Oase-law discussed.] 

By aconsent decree a certain sum of money: was 
given to a Hindu widow with absolute powers of dis- 
posal. Though her sons were. alive af the time, it 
was provided in the decree that after her death the 
money wasto be divided among her grandsons in 
certain shares: 

_ Held, that the grandsons took their shares, after her 
death, as their separate property, and not as joint 
family property | [p. 795, col. 1.] 

Appeal against the order of Mr. Justice 
Davar. f 

Sir J amshed Kanga, Advocate General, 
(with him Mr. M. C. Setalvad), for the Appel- 
lant. 

Messrs. Kania, Coliman and M. V. Desai, 
(with him Messrs, Amin,’ Dalvi and 
Parekh), for the Respondents. 


JUDGMENT. 
Kemp, Actg. C., J.—The facts of this 
case have been set out.in the judgment 
of the learned trial Judge. The point of 


"law in the appeal does not appear to have 


been decided in this Presidency. There 


are two questions for our decision: (1) 
whether on the partition between Vasudeo 
and his father Sagarmal, Jamnabai, the 


widow of Sagarmal’s adoptive - father 
Mahadeo, is entitled to a share and (2 
whether the sum of Rs. 20,090 allotted to 
Bai Chandabai under the .consent decree 
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in Suit No. 43 of 1912 reverted after her 
death to the joint family estate or became 
the separate property of ‘Sagarmal and 
Motilal and the two sons of Haribax. We 
are only concerned with the latter ques- 
tion so far as Sagarmal is concerned. The 
getiealogical tree of the family is at page 8 
of the paper- book. 


Now, Mahadeo died in 1919 before 
Vasudeo was born. The latter is now 
about six years old and Sagarmal, there- 
fore, was on Mahadeo’s death the sole owner 
of the whole of the family property. He 
is, therefore, the person who must for the 
purposes of determining question (1) before 
us be regarded as the “father” referred 
to in the rules for partition inthe Hindu 
texts. As my brother Murphy has pointed 
out Mahadeo was at no time the sole owner 
of the property; for Sagarmal had been 
adopted by him at the date of the parti- 
tion in the consent decreein Suit No. 43 
of 1912. The parties are Rajput Banias 
from Bikaner and itis conceded for the pur- 
poses of the argument that they are govern- 
ed by the Mitakshara. 


The Mitakshara, Ohap. I, s. 2, states the 
text of Yajnavalkya thus :— 

“If he (the father) makes the allotments 
equal, his wives, to whom no separate pro- 
erty. has been given by the husband’ or 
the father-in-law, must be rendered par- 
takersoflike portions,’ andthe commentupon 
itis. “When the father, by his own choice, 
makes all his sons partakers of equal por- 
tions, his wives, to whom peculiar property 
had not been given by their husband, or 
by their father-in-law, must be made par- 
ticipant of shares equal to those of sons.” 

This refers to partition in the father’s 

lifetime. 

' Partition after the father's death is dealt 
with in the Mitakshara Chap. I, s, 7, placi- 
tum J, in the following terms:— 

“Of heirs dividing after-the death of the 
father let the mother also take an equal 
share,” 

No mention is here.made of .the grand- 
mother but the contention on behalf of 
the appellant is that Mahadeo is the “father” 
who would be referred to in the text. This 
isnot so. In the case before us, as I have 
pointed out, Sagarmal is the father and 
the partition must be considered as having 
been made in his lifetime. Presumably, 
therefore, the Mitakshara excludes the 


father's mother from any share in the parti-. 


„tion. She would, of course, have a right to 
„maintenance, 
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Reliance is placed on the text of Vyasa: — 
“The sonless wives’ of the father are 
declared equal sharers; and so are all 
paternal grandmothers declared equal to 
the mother” and it is argued that this text 
can be applied to supply the omission, as it 
is alleged to be, in the Mitakshara. The 
Deyabhaga and the Mayukha have been 
referred to as authorities which have bor-- 
rowed from Vyasa including the particular 
text which I have referred to and it is point- 
ed out that in some instances the Mitak- 
shara also has relied on Vyasa, But Vyasa's 
text would only bring the grandmother 
when the partition was after the :father's 
death and that is not the case here. I, 
therefore, think that Bai Jamnabai is not 
entitled to any share on the partition be- 
tween Sagarmal and Vasudeo, 

This case must bə distinguished from 
thosein which thereis a partition between 
collaterals, e. g., a deceased father's son and 
the son of a son who predeceases the father, 
grandeong, ete. ; 

I will now deal with the authorities cited 
in the arguments. Siboosoondery Debia v. 
Bussoomutty Dabia (1) was a case under the 
Dayabhaga which adopts Vyasa’s text on 
this poiat, There the grandmother was 
held entitled to a share. Badri Roy v. Bhug- 
wat Narain Dobey (2) was, itseems, also a 
case governed by the Dayabhaga. The 
Full Bench decision of Sheo Narain v. 
Janki Prasad (3) supports the respondent's 
case. In Kanhaiya Lal v. Gaura (4) the 
partition was between grandsons. In the 
case before usthe father Sagarmal is alive 
and the partition is between him and his 
son. In Babuna Kunwar v. Jagat Narain 
Singh (5) the partition was between a bro- 
ther anda predeceased brother's son and 
the mother, therefore, received the share of 
ason., This wasa partition between col- 
laterals after the father’s death, Krishna 
Lal Jha v. Nandeshwar Jha (6) was a case 
under the Mithila and was a partition be- 
tween a grandmother, father, his wives and 
his sons. The Court relied on two concur- 
rent authorities which could be applied 
there and which had borrowed the 
text of Vyasa. Vithal Ramkrishna v. 
Prohlad Ramkrishna (7) was a case from 


(1) 7 0.191; 6 Ind. Jur. 32. + 

(2) 8 O. 649; 11 O. L. R. 186; 6 Ind. Jur. 636. g 

(3) 16 Ind. Cas. 88; 34 A. 505; 9A. L: J. 749 (F. B). 

(4) 83 Ind, Cas. 147; 47 A. 127; 22 A. L. J.890; A. I 
R. 1925 All. 19; L. R. 6 A. 1 Oiv. 

(5) 109 Ind. Cas. 61; 50 A 532; 26 A, L. J. 293; A.I. 
R. 1928 All. 330. 

(6) 44 Ind, Oas. 146; 4 P. L. J. 38. ` i 

(7) 28 Ind. Oas, 967; 39 B, 373; 17 Bom, L, R, 3681, } 
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Dhulia where the law applicable was the 
Mitakshara and the Mayukba. As we have 
seen the Mayukha borrows the text of 
Vyasa. It wasa case of a partition be- 
tween grandsons and, therefore, nob applic- 
able to the present case. eae | 

The second question refers to the sum of 
Rs. 20,000 allotted to Bai Chandabai by the 
consent decree in Suit No. 43 of 1912. By 
that consentdecree after Ohandabai’s death 
the sum of Rs. 20,000 and its accretions over 
which Bai Ohandabai in her lifetime had 
entire power of disposal was to be divided 
into three parts after provision for Ohanda- 
bai’s funeral and obsequial ceremonies, and 
one part was to be given to Motilal, son of 
Ramdeo, one to Sagarmal, {son of Mahadeo, 
and one to Dwarkadas and Shridhar sons of 
Heribax. Now this sum of Rs. 20,000 was 
allotted to Bai Chandabai under the consent 
decree asher stridhan and whether or not 
it would assuch after her death revert to 
the family estate [see Krishna Lal Jha. v. 
Nandeshwar Jha (6)and Debi Mangal Pro- 
sad Singh v. Mahadeo Prosad Singh (8)], it 
appears clear that the intention in the con- 
sent decree was that in the present case the 
money should not so revert. Ramdeo and 
Mahadeo were alive on the date of the con- 
gent decree and yet after Ohandabai’s death 
what was left by her was to go, not to 
Ramdeo and Mahadeo and the sons of 
Haribax who died in 1908, but to -Chanda- 
bai’s grandsons, one-third going to each 
branch. One would have expected that if 
the money were to goto the family estate 


- the consent: decree would have provided for 
‘one-third to go to Ramdeo,‘one-third to 


Mahadeo and the remaining one-third to 
Haribax'’s sons. I, therefore, think that 
Sagarmal took his one third absolutely. 
Murphy, J.—The suit was filed on 
behalf of Vasudeo Sagarmal, a minor, for 
partition ofjoint family property, against 
his father Sagarmal, his mother Bai Gutki, 
and his paternal grandmother Bai Jamna- 
bai, widow of Mahadeo. . 


The learned trial Judge has held that 
defendant No. 1 isentitled absolutely to his 
share of asum of Rs. 20,000 now said to 
have much increased, and that defendant 
No.3, the grandmother, isnot entitled toa 
share in the partition; and that partition 
should be decreed on this basis. 

Defendant No. 3,the grandmother, is the 
appellant. The two points above mention- 

(8) 14 Ind. Cas. 1000: 31 A. 234; 14 Bom. L.R. 220; 
9 A. L. J. 263; 11 M, L. T. 217; 16 O. W. N. 409; (1912) 
1 


M. W.N.324;15 O, L. J. 344; 22 M. L. J. 462; 391. A. 
21 (P. O.) a 
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ed are the ones raised in the appeal. - I 
think both must be found against the ap- 
pellant. 

The family estate was settled by a con- 
sent partition decree of July 22, 1912,. to 
which all the members of the family then 
alive and whose pedigree is shown in Ex. 
A, were parties. Defendant Sagarmal and 
his father were given a joint one-fourth 
share intheestate of Gulraj, Sagarmal’s 
grandfather. Gulraj’s wife Ohandabai was 
then alive,and the decree provided:— 

“(Thirdly) pay to the 5th defendant 
Ohandabai thesum of Rs. 20,000 as her 
stridhan over which and over all accumula- 
tions whereof the said Ohandabai shall 
have full rights of ownership so as to dis- 
pose of the same during her life, or by © 
Will.” f ; 

Byalater provision in the decree it is 
ordered that:— fu 

“On the death of the 5th defendant, 
Ohandabai, in the event of her dying with- 
out leaving a Will, a sum of Rs. 8,000 shall 
be expended out of the property come to 
her share in terms of this consent decree on 
the funeral and obsequial ceremonies after 
her death, and the rest of- the property as 
also a fourth share of the balance in the 
hands of the said special Commissioners set 
apart for the said Sth defendant Ohanda- 
bai for life as hereinafter provided and the 
fourth share of the residue of the joint 
property given of the 5th defendant 
Chandabai for life as hereinbefore provid- 
ed be divided among......... the fourth de- 
fendant Sagarma!.” nS 
_ Ooncisely put, the provisions of the 
decree were, that Sagarmal and his father 
Mahadeo, then living, should get a joint 
fourth share of the joint family property, 
but that on the death of Chandabat, Sagar- 
mal alone should get a share in the prop- 
erty which had been set apart at that 
partition fof her. eye wee kt 

Sagarmal’s father Mahadeo died in 1919, 
and Ohandabai in 1921-22, The plaint- 
iff Vasudeo, we are told, is now about six 
years old. Sah | 6 

The first point involves the question, 
whether defendant No. 1 takes his share . 
of the sum set apart for Ohandabai, per- 
sonally or as part of his ancestral family 
property, for in the former case it would 
not be liable to partition and in the latter it 
would be. eee ; ee 

It is true that this eum originates in the 
family property, but the provisions of the 
consent decree quoted above have the effect 
of converting it into Ohandabai's stridhan, 


` argument. - 


E Re 


- Vasudeo has no interest in if, 
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` while those as to its ultimate disposal give 
` ‘it to Sagarmal personally. 


It is for this 
reason that the learned trial Judge has 
“found that this money was given to Sagar- 
malas his own separate property and that 
I think 
‘that the learned -Judge is right and that 
appellant fails on this point. : | 

The second one involves a question of 
‘Hindu Law. That is, whether on a partition 
‘sought by the son from his father in a 
family governed by the Mitakshara, the 
‘remaining members of the family being the 
son’s mother and his grandmother, 
the last is entitled to any share? The 
finding on these facts now challenged 
a that the grandmother is not entitled toa 
share, - 


The original home of the partitioning 
family was Bikaner, a Rajputana State, and 
admittedly thelaw governing them is the 
Mitakshara unqualified by any of the other 


. 8ources of Hindu Law. The grandmother's 


claim toa share is based on three lines of 
The first depends on the 


| assumption that the property being divid- 


-~ a8 the “ mother.” 


ae 


ed is Mahadeo’s, and that the partition being 
.one come to after his death, she gets.a share 
The second is- that 
.though the Mitakshara does not mention 
the ‘grandmother,’ she must be taken as 
„part of the denotation of the word “mother,” 


„on the strength of a text of Vyasa, because 
-.of the rule that where one Smriti is silent, 
.recourse may be had to another autho- 


ritative source of Hindu Law. The third 
argument is based on the rulings of the 


-..Oaleutta and Patna High Courts and two 


recent rulings of the Allahabad High 
Court, the Full Bench case of that Court 


` þeing against the present contention. 


- ' follows :— 


As to the 


first point, the texts are as 


In the Mitakshara Chap. I, 3.2 the rule 
of Yajnavalkya is stated to be:— 
““Tf he (the father) makes the allotments 


“equal his wives to whom no separate prop- 


erty has been given by the husband, or 


ithe father-in-law must be rendered par- 


- “takers of like portions” and the author 


` of the Mitakshara’s comment is :— 
“ “When the father of his own choice 


l - makes allhis cons partakers of equal por- 


tions, his wives- to whom peculiar prop- 


erty has not been given by the husband | 


`" or -by their father-in-law, must be made 


5 participants of shares equal to those of 
“gong.” ee 
~ Partition after the father's death is dis- 
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cussed ins. VII (1) of the Mitakshara and 
the relevant passage is :— 

“Of heirs dividing after the death of 
the father let the mother also take an equal 


share.” . : ; 
The grandmother is not mentioned here, 


but the argument has been that's. VII (1) 


applies, on the ground that the property _ 


being divided was Mahadeo’s; that he 
is the person to whom the word ‘father’ 


‘applies; and thatshe ia,itherefore, entitled 


to a share, It seems thaf to adopt this 
view would be to do violence to the rule, 
and the facts. : 

The point of departurein 8 partition is 


always some single person, spoken ofin ` 


connection with the ancestral property, who 
divides with his descendants, or whose 
‘descendants divide after his death; and 
that the property should be treated from 
the same standpoint of a departure from 
unity -is also, I think, necessarily within 
the limits of the concept of partition. It 
is, in fact, the only possible method and 
any other would lead to great difficulties, 


“The shares are shares in the property of the 


“father” in each case. 

On the facts, Mahadeo, and his son 
Sagarmal, took over, as among themselves, 
an undivided share of the original family 
property by the partition decree of 1912, 
Mahadeo died in 1919, without a further 
partition, and Sagarmal was left as the sole 
holder, till plaintiff was born about six 
years ago, when he became a co-parcener, 
The partition is between plaintiff and 
Sagarmal, and since Sagarmal intervened 
as the sole holder, between Mahadeo 
and plaintiff, Sagarmal must, I think, be 


-taken as the ‘father’ whose property is 


being divided. This argument must, there- 


fore, fail, 
The second one appears to be nostronger. 


‘It also depends partly on the assumption 


that the partition is being made after the 


- father’s death. Vyasa’s text is ;— 


“The father’s sonless wives, however, 
shall be made equal sharers, as algo the 


` paternal grandmothers for they are declar- 


ed to be equal mothers.” 

As has been held in the adjacent case 
reported as Sheo Narain v. Janki Prasad 
(3) that the relevent part of this text 
appears to apply to the case of partition 
after the father’s death. lt, I believe, 
really refers to two cases; the first clause 
with its reference to ‘wives’ contemplating 
a partition in the father's. lifetime; and 
the second which refers to a‘mother’ to 
one after his death. If I am correct in 
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this view this authority does not apply 
in itself, But assuming that it would, it 
doesnot follow that we are entitled to eke 
out the Mitakshara’s silence by having re- 
course to it. Ithas been pointed out that 
the author of the Mitakshara sometimes: 
quotes Vyasa’s text as an authority, and 
when he does not, it appears to follow that’ 
he has considered and rejectedit, In any’ 
case, I do not think we would be justified 
in adding to it, There remains the last 
line of argument based on the decisions of 
the Courtsin India. Three of these are the 
decisions of the High Court of Calcutta. 
They are the cases of Sibboscondery Dabia 
v. Bussoomutiy Dabia (1) and Badri Roy v. 
Bhugwat Narain Dobey (2). The first of 
these rulings was given in the case of a 
partition taking place between grandsons 
and the law applied was the Dayabhaga, 
which in this matter follows Vyasa’s text.’ 
The second was that ofa partition between 
collaterals in different degrees and the 
grandmother was held to have a share. 
This was deemed to be acase governed by 
the Mitakshara; but whether this was sv 


or not, is doubtful on the report. In- 


any case, the facta are not those of this 
Case. ; 

The next case relied on isto be found in 
Rrishna Lal Jha v. Nandeshwar Jha (6). 
This was a partition under the Mithila Law 
and the dicta of two other commentators of 
equal authority in that province were relied 
on, that is Vivada Ratnakara and Vivada 
Chintamani. The two later Allahabad deci- 


sions are to be found in Kanhaiya Lal v: - 


Gaura (4) which was one of a partition 
between grandsons and similar in its facts 
to the oneof Vithal Ramkrishna v. Prohlad 
Ramkrishna (7) and Babuna Kunwar v. 
Jagat Narain Singh (5) where again the 
partition was- between an uncle and a 
nephew, the uncle's father being dead. 

The Bombay case was from Khandesh 
and involved a partition between grand- 
sons, and Shah, J., who delivered the princi- 
pal judgment, distinguished the ruling in 
Sheo Narain v, Janki Prasad (3) when 
harmonizing the rule of the Mitakshara with 
that of the Mayukha. i 

I thus come to the last case cited to us, 
viz, Sheo Narain v. Janki Prasad (3). This 
was a decision of the Full Bench on strictly 
analogous facts involving the instance of 
a partition between a father and two sons, 
and the decision is based on the Authority 
of the Mitakshara and is, that in the case of 
such a partition, the grandmother, that is. 
the father's mother, does not get a share, 
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precise point. : 
Judge's decision iscorrrectand that it should 


197: 


The reasons given for the decision- govern 
the point before us, and it is thecnly au- ‘ 


thority to be found in the reports on this 
I think that the learned , 


be confirmed and the-appeal dismissed with ~ 
costs. i 3 

Kemp, Actg. CO; J.— The order ofthe . 
lower Court is affirmed including its order 
as to costs, The appeal is dismissed and 
the appellant is to pay to respondent No; 2 ` 
his costs and such’ costs to Vasudeo and . 
Gutkias would have been occasioned by the 
same Counsel being briefed for both of- 
them,as was the case in the lower Oourt. 
If the Taxing Master considers that there- 
were any increased costs in consequence of 
separate Counsel being briefed in the appeal 
x would disallow those against the appel- 
ant. 

a. Appeal dismissed, 


BOMBAY HIGH COURT. 
ORIGINAL Olvin JURISDICTION APPEAL 
No. 11 or 1929. 7 
September 10, 1929. 
Present: —Sir Norman Kemp, KT., 
Acting Ohief Justice, and Mr, 
Justice Murphy. i 
MARITTIMA ITALIANA STEAMSHIP 
COMPANY—DEFENDENTS—ÅPPBLLANTS 


versus 
BURJOR FRAMROZE 
RUSTOMJI JOSHI—PLAINTIFE— 
RESPONDENT., . 
Arbitration Act (IX of 1899), se. 2, 19-—Contract 
Act (IX of 1872), s. 98—Bill of Lading—Arbitration | 
clause—Mutuality—Stay of suit—Condition in arbitra‘ 
tion clause that suit shall be brought in Italian Courts: 
alone, validity of. 
The plaintiff consigned certain goods to an Italian 
Steamship Company which had its head office ab 
Genoa. The Bill of Lading contained the following 
clause : “All applications for indemnity of damage; 
shortage, deterioration, loss of goods shipped, shall 
besubmitted for amicable settlement to the Agency 
ofthe Company at the port of discharge. Failing such 


an amicable understanding, either the shipper or the 


consignee, desiring to proceed against the Company. 


in Court of Law, can do so before the j udicial authori- 
ty in Genoa, Naples, Cagliarior Venice, in case of a 


dispute fornot more than liras 500; and only before 


the judicial authority in Genoa for sums over that 
amount, the shipper and the receiver or any other 
person interested in the cargo expressly renouncing 
the competence of any other judicial authority.” The 
goods were damaged and the plaintiff instituted” 
a suit for damages in ; 
outa summons for stay of the suit ; 


Bombay. The defendants took’ 
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Held, (i) that the clause was a valid submission under 
B. 2 avs Arbitration Act to the judicial author- 
ity in Genoa, and that the suit should, in the absence 
of any other circumstances, be stayed pending the 

‘decision of that Court; [p. 799, col. 1.] 

(ii) that iu so far as the clause attempted to oust the 
jurisdiction of the Oourts of British India it was void 
to that extent under s. 28 of the Contract Act. [ibid.] 

Where there is no mutualityin the reference i. e, 
where both the parties are not bound to refer the dis- 
pute to a particular tribunal, such aclause does not 
amount to «8 submission under s, 2 of the 
Arbitration Act. [p. 798, col. 2.] | 

Where ina mercantile contract the parties have 
deliberately entered into a contract involving an 
arbitration clause theCourt should be careful of sett- 
ing it aside. [p. 800, col. 1.] : 

Appeal against the order of Mr. Justice 

“Rangnekar. 

‘Mr. O'Gorman, for the Appellants. 

Sir Jamshed Kanga, Advooate-General 
for the Respondent. 

l JUDGMENT, | 

Kemp, Actg. O, J.—This is an appeal 
against the order of Mr, Justice Rangnekar 
refusing to stay this suit under s. 19 of the 
Indian Arbitration Act. , 

Shortly put,'the suit is for damages in 
respect of a consignment of potatoes ship- 
ped on the defendant Oompany's 6. 8. 
* Arabia” at Naples on or about August 5, 
1327, The goods arrived in Bombay on or 
about August 27, 1927, andia large portion 
of the consignment was discovered to be 
rotten and delivery of some 4800 baskets 
only was given. Of these also seventy-five 
per cent. were damaged. The plaintiff 
claims that the damage was! dus to improp- 
er ventilation and lack of reasonable and 
proper care by the defendant steamship 
company of the said goods, 

The defendant Company took out a sum- 
mons under s. 19 of the Indian Arbitration 
Act praying for a stay of the suit by virtue 
of a clause in the Billof Lading, which, they 
stated, provided for an arbitration of a 
dispute of this nature. | 

Before proceeding to consider the clause 
in question, 1 may mention that the defend- 
ants are an Italian Steamship Company 
with their head-office at Genoa and having 
an agency in Bombay. Their ship was 
flying the Italian flag and the Bill of Lading 
to which wehave been referred is a Bill of 


Lading in the Italian form. It may 
be dhere in passing that the Bill 
of Lading does not commence with 


othe words usually found in an English Bill 
_ of Lading, “shipped in good order and con- 

dition’ but merely “shipped by Messrs, 
Florinda de Lucca on undermertioned con- 
ditions.” There would, therefore, be suffi- 


cient reason for. the shipping company to. 


desire that the law applicable to the oons 
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tract of affreightment should be the Italiat 
Law and that they should for that. purpose 
insert the clause in the Bill of Lading which 
is the subject-matter of the stay application. 

The learned Judge refused the stay and 
stated:— 

‘Finally under the circumstances of this 
case I am of opinion that I should not, 
even if the defendants are prima facie 
entitled to a stay, grant the stay asked for. 
I, therefore, discharge the summons with 
costs. Counsel certified.” ° 

We can now turn to the clause in the 
Bill of Lading and in order to extract the 
guiding principle from the cases which- 
have been cited to us we may state, short- 
ly, that they lay down that where there is 
no mutuality in the reference, ie, where 
both the parties are not bound to refer the 
dispute to a particular tribunal, such a 
Clause does not amount to a submission 
under s, 2 of the Indian Arbitration Act. 

Now, it has been held that clauses in the 
nature of the clause in question amount, 
where there is a mutuality, to a submigsion 
to arbitration. Olause 27 of the Bill of 
Lading is in these terms: 

“All applications for indemnity of dama ge, 
shortage, deterioration, loss of goods ship- 
ped, shall be eumbitted for amicable settle- 
ment tothe Agency of the Company at the 
pert of discharge. Failing such an amicable 
understanding, either the shipper or the 
consignee, desiring to proceed against the 
Company in Court of Law, can do so before 
the judicial authority in Genoa, Naples, 


_ Cagliari or Venice, in case of a dispute for 


not more than liras 500; and only before 
the judicial authority in Genoa for sums 
over that amount, the shipper and the re- 
ceiver or any other person interested in the 
cargo expressly renouncing the competence 
of any other judicial authority.” 


Olearly, what it provides for is that in. 
particular disputes where the amount in 
dispute exceeds five hundred liras—which 
it does in the present case—the complaint.. 
of the shipper or the, consignee against the 
shipping company shall be decided before 
the judicial authority in Genoa. But the 
respondents contend that this clause does 
not provide for mutuality and that the ship- 
owner is not bound to file his guit—if he 
has one—against the consignor or consignee 
in Genoa. I think that there is mutuality, 
because with reference to certain disputes, 
tiz., those’claims by the shipper and the 
consignee against the company, both the. ` 
shipper and consignor and the shipping. 
company arg hound by. the terms of that 
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clause to have the dispute determined by 
the judicial authority in Genoa. In this 
connection I again refer to my remarks on 
the reasons why theshipping company stipu- 
lated for the tribunal at Genoa. 
I have said, is the head office of the Com- 
pany. The most recent case in our Court 


on the question and the effect of this clause. 


is the case of Tilakram Chaudhuri v. 
Kodamal Jethanand (1), which referred to 
a contract between an up-country con- 
stituent and his commission agent and the 
clause there stipulated that all suits in 
regard to any matter arising out of the 
transaction should be instituted only in the 
High Oourt of Judicature at Bombay or in 
the Court of Small Causes at Bombay. 
This clause has now become by no means 
an uncommon one in transactions between 
commission agents and their constituents. 
In that case, the learned Judges confirmed 
the order of Mr. Justice Rangnekar by 
refusing the stay because the suit had been 
filed by the commission agent in Bombay 
in accordance with the clause in the con- 
tract. Butéach case must be determined on 


the wording of the particular clause in the 


contract and I quite understand that with 
reference to other disputes than those which 


consist of claims by the consignors or con- 


signee, against the company, there is no 
special tribunal provided to which those 
disputes may be referred. ; 

~ I have come to the conclusion that the 
clause is a valid submission under s. 2 of 
the Indian Arbitration Act to the judicial 
authority in Genoa, and that the suit should, 
in the absence of any other circumstances, 


be stayed pending the decision of that 


Court. ; 

Then, it is contended that under s. 28 
of the Indian Contract Act this clause is 
void because it excludes absolutely the 
jurisdiction of the Oourts. But, turning 
to the clause excluding jurisdiction, the 
material portion of it commences with the 


_ words, ‘“‘theyshipper and the receiver or any 


other person interested in the cargo ex- 
‘pressly renouncing the competence of any 
other judicial authority.” Now, in so far 
as this is an attempt to oust the jurisdic- 
tion of the Courts here it is undoubtedly 


void under s. 28, but s. 28 does not have - 


the effect of making the whole clause void 
because the section says that whatis to be 
void is only that portion which relates to 


the ouster of the jurisdiction, The section . 
e 


5 (1) 110 Ind, Cas, 727; $0 Bom, L. R, 546; A, I, R, 1928 
om, ‘ 


Genoa, as- 
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says in the concluding part of it that the 
stipulation is void “to that extent,” 

The only remaining contention advanced 
by. the respondent is that on a considera- 
tion of all the facts of the case the stay 
should be refused. Now, under s, 19 of the 
Indian Arbitration Act the “onus” is on 
the plaintiff to show cause why the suit 
should not be stayed and all that the learn- 
ed Advocate-General ean point to for the 
exercise of his discretion by the learned 
Judge in the last paragraph of his judg-. 
ment is the affidavit of the respondents, 
dated November 19, 1928, in reply to the 
summons and the affidavit in support of it, 
That affidavit states in para. 2 that the” 
reason why the suit should not be “stayed 
is that “all necessary evidence for the 
determination of the dispute in this suit. 
is available in Bombay,” This isa general 
statement and on investigation it is not 
only incorrect but the contrary is true. 
The only evidence that could be adduced 
„here is the condition of the goods on arrival, 
and that is the evidence of the expert who 
surveyed them andin all probability the 
steamship company would admit the fact 
that delivery was only given of some 4000 
, baskets of damaged potatoes and the 
remainder of the consignment was rotten, 
The parties to a suit here would have to 
obtain a commission to Italy to determine, 
- firstly, what was the condition. of the 

goods when they were received and what 
was the methed in which they were stowed 
in the hold and whether the stowage was 
improper for goods of this kind; secondly, - 
what is the Italian law which would govern 
the contract in this case. On the other 
hand, if the suit were filed in Italy this 
evidence would be at hand and it is diffi.’ 
cult to see how any evidence could be. 
required from Bombay, when once the con<' 
dition of the potatoes on arrival was: 
admitted. Therefore, the learned J udge’s - 
conclusion dees not seem to be supported ` 
by the exercise of any real discretion 
and the question is, whether a stay should - 
be granted or not. Iam of opinion that the - 
order in this respect should be set aside and. 
that the suit should be stayed until fur- 
ther orders. : 

Finally, I would refer to the appeal which 
was made to us about the hardship to the 
plaintiffs that they cannot sue here, With 
regard to that we have seen the reasons 
why the shipping company inserted this 
clause in the Bill of Lading and, further 
where in a mercantile contract the parties l 
have deliberately entered- into a contract - 
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involving an. arbitration clause the Court 
should be careful of setting it aside. The 
plaintifi.knew, or must be deemed to have 
-known, perfectly well the terms of the con- 
tract of affreightment between him and the. 
shipping company and he deliberately 
entered into it and.has no claim to ask us 
to relieve him from the consequences of it. 
‘The. suit is stayed. The respondent to 
pay the costs of the summons in the lower 
Court and of this appeal. Suit stayed 
until further orders. Liberty to apply., 
The costs of the suit up to date to be in the 
discretion of the arbitrator. I adopt the 
last part of this order from that -passed in’ 
De La Garde v. Worsnop & Co, (2). 
Murphy,.J.—I agree. . 
A. . ~- `.. Appeal allowed. 
(2) (1928) Oh. 17; 96 L..J, Oh. - 446; 137 L. T. 475; 71 


- - BOMBAY HIGH COURT. ` 
` ORIGINAL OVIL JURISDIOTION Suir 
a ` ` No. 629 oF 1925. 
July 20, 1929. 
_ Present:—Mr. Justice Wadia. 
BHIMJI N. DALAL—Puantirr 
eo pat oe “versus ee 
Tar BOMBAY TRUST CORPORATION . 
a Lrp,— DEFENDANTS. f 

-Hire-purchase' agreement—Hire of motor car—Sale 
or hire—Tests—Construction of contract—Agreement 
amounting to sale—Provision that . property shall - 
remain with seller, validity of—Seller re-taking arti- ` 
ele on default and selling it .again—Conversion— 
Liability for damages—Measure of damages—Clause 
for forfeiture of amounts paid, validity of—Power 
of Court to grant relief—Cancellation of insurance 
policy—Liability to pay premium to seller—Contract ` 
Act (IX of 1872), ss.74, 78. ; 

In considering whether a hire-purchase agreement . 
is: really a sale -or only a case of hiring the substance 
-of, the. agreement must be considered as a whole— 
not the substance apartfrom the language used, 
nor the mere words divorced from the substance, but 
the substance which must be -gathered from the 
true -meaning of the language in which it is sought 
to be expressed. [p. 805, col. 1.] < 

Where the agreement imposes an obligation upon 


the “hirer” to buy the chattel mentioned therein . 


from the other party, such obligation attaches on the 
execution ofthe agreement,. and. the, agreement is 
really an agreement of sale, notwithstanding _ the 
use of words, such as; hire-purchdse agreement, 
lessor and léssee hiring, rent, tenancy, etc, [ibid.] 

Such’ an ‘obligation arises when it is clear from the 


agreement that the party taking the chattel, called ` 


the hirer or. lessee, has. to pay the’ full-amount of 
the consideration mentioned inthe agreement, even ' 
though the payment is by instalments; and that ' 


amount-is-sufficient to cover -the-purchase : price. of | 


AN ee e 
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that the hirer or lessee cannot at any time during the 
period mentioned in’ the agreement return the chattel, 
to the other party, called the owner or lessor, and’: 
absolve himself from his obligation to make further- 
payment. [ibid.]. - 

Jf the hirer is not bound to pay the full amount 
of the purchase price, or if he can terminate the’ 
hiring at any time by‘delivering the chattel tothe 
other party; the agreement isin fact as well as. in 
form a true-agreement for hire,and all that the 
hirer. has obtained is an option to purchase. [ibid,] 

Every agreement must be considered upon its own’ 
terms, and the Court cannot construethe terms of 
one -agreement merely by reference to other analog- ~ 
ous agreements, any -more than-a Court can construe , 


-the clauses of one Will by reference to clauses con- 


tained in other Wills. [p. 805, col 2.] : oan 
Ifthe ‘agréement really amounts toa sale a provi-' 
sion therein that the purchaser shall hold the article 
‘solely .as the bailee’ ofthe seller and. shall not‘have 
any property therein as-purchaser until payment ` of 
the whole ofthe purchase-money will not have the 
effect of converting the seller.into a mere bailee. [p.' 
806, col. 3.] - $ 
Where a hire-purchase agreement which is really a_ 
sale provides that the seller.may seize the article on 
default of-payment,.the seller may seize it and keep. 


it till payment in - full, but he has no authority: _ 


to sell it; andif he sells it he “will: be guilty of- 
conversion and willbe liable to the purchaser for 
damages. _[p. 802, col.2.] ith e 

A clause insuch an agreement entitling the seller 
tó ré-take possession of the-car on- default does not’ 
give a right to the seller to’ forfeit the amounts paid. 
by the purchaser and evenifit amounts to aforfei- 
ture clause the Court.has.power to relieve the -purs , 
chaser against such aclause;- [p, 804, col. 1.] : 

- Where the purchaser had insured the article and ' 
theseller after re-taking possession cancelled -the: 


policy : 3 
„Held, that: the cancellation. was wrongful -as the 
property remained with the purchaser and the séller 
was liable to pay to the purchaser the premium paid ' 
by the latter. [p. 869, col. 1.] : 
The measure of damages in sueh a case is the valus 
of the article tothe purchaser at the date of the con- 
version, [p.809, coll 2] .0- 7o oo e 
Helby V. Matthews (1) and Lee v. Butler (3), and 
other cases, referred to. j j 
: Mr-Gupte (with him Mr. O'Gorman), for 
the Plaintiff, - É Na : 
Mr. Munshi (with him. Messrs. Maneksha ` 


and Mulla), for the Defendant.. f 


JUDGMENT.—The plaintif is a soln: | 


citor of this Court, and has filed this suit - 
against the defendant in tort for conversion . 


of a Dodge car No. Z8529. On or about ` 


May 29, 1924, the plaintiff negotiated with. 
the Bombay Oycle and Motor Agency Limit- 
ed forthe ,purchase of the car for the. 
sum of Rs. 5,180, and the amount was en- - 
tered in the daily sale book of the said 
Agency Company against the plaintifs. 
name. The plaintiff evidently was not in‘a - 
position to pay the whole of the purchase ; 
price down at- once, and he, therefore, 
through. the intervention. of.one, Khersedji 
Limji, the Managing Director of the ` Agens. 
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cy Company, applied to the defendant cor- 
poration to arrange for payment of the said 
sum on certain terms. The said applica- 
tion was made on a printed form of tbe de- 
{fendant corporation “for the purchase” of a 
Dodge car to be used in Bombay for the 
“purchase price” of Rs. 5,150 on “your 
Hire-Purchase system,” meaning the Hire 
Purchase system of the defendants. The 
details of the payment were to be as fol- 
lows:—Rs. 2,15U to be paid as each deposit 
and Rs, 3,180 to be paid in six monthly in- 
stalments of Rs. 530 each. The surplus of 
Rs. 100 was evidently calculated for in- 
terest. The application was accepted by 
the defendant on May 31, 1924, and the 
plaintiff by his cheque of even date paid 
the sum of Rs. 2,150 direct to the Agency 
Oompany. The cheque was cashed on June 
2, 1924, and an entry was accordingly made 
in the plaintiff's account in the ledger of 
the Agency Oompany on that date. The 
application and its acceptance have been 
put inas Ex. A, On June 2, 1924, an ag- 
reement between the plaintif and the de- 
fendants was drawn up. But it was ac- 
tually executed by the plaiatif at his office 
on June 9, 1924, as he objected tothe term 
in the agreement prohibiting him from re. 
moving the said car from Bombay without 
the previous consent in writing of the de- 
fendants, on the ground that he was a resi- 
dent of Andheri, and wanted to keep the car 
at the place of residence. The clause was 
accordingly waived by consent of parties, 
and though the date June 9, 1924, does not 
appear in the agreement, Counsel for theres- 


pective parties were agreed that that was the 


date on which the agreement was executed 
by the parties. The plaintiff had already. 
taken delivery of the car on May 30, 1924, 
and must have presumbaly taken it to his 
place of residence at Andheri outside Bom- 


bay. 


Under the said agreement which purports 
to be between the defendants as “the Les- 
sors’ of the one part and the plaintiff as 
“the Lessee” of the other part, the plaintiff 
agreed to take on hire from the defendants 
the Dodge car “upon a hiring or tenancy” 
from June 2, 1924, to December 2, 1924, a 
period.of six months, determinable on and 
subject to certain conditions mentioned 
therein. That agreement has been put in 
as Ex. B, and its true construction is the 
point is dispute between the parties. Un- 
der the agreement, the plaintiff was to pay 
Rs, 2,150 in cash “for the hire” of the car, 


- which sum he paid to the Agency Company 


5l 
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as I have stated above, and the balance 
was payable by six monthly instalments of 
Rs, 520 beginning with June 2, 1924, and 
thereafter on the 2nd of each succeeding 
month. Olause 4 of the agreement provides 
that on the plaintiff committing a breach of 
any of the terms of the agreement, and in 
certain other contingencies, the defendants 
may terminate “this hiring” and the plaint- 
iff should then return the car to the defend- 
ants, for which purpose leave and license 
was given to them to seize the car and take 
possession of the same. Olause 5 provides 
that in the event of Rs. 2,150 being paid in 
cash, and on the due payment of the six 
monthly instalments punctually, the car was 
to become “the property” of the plaintiff. 
Olause 6 provides that the plaintiff should 
have the option of purchasing the car at any 
time during the said period of six months 
on making payment as stated therein. 
Olause 7 provides that the car was to be de- 
livered to the plaintiff, but that he was to 
hold the same as the defendants’ “bailee,” 
and that he should have no property there- 
in until he exercised his option of purchase, 

The plaintiff paid three instalments 
tothe defendant of Rs. 520 each. These 
were not paid ontheir due dates, and 
letters of demand had to be written-to 
the plaintiff, but nevertheless the pay- 
ments were accepted by the defendants 
on July 3, 1924, August 23, 1924, and 
September 6, 1914, respectively. Plaintiff 
made default in payment of the fourth in- 
stalment on October 2, 1924, and after 
several notices of demand the defendants 
took possession of the car on October 22, 
1924, from the plaintiff's residence during 
his absence at his office in Bombay. On 
hearing of the seizure, the plaintiff tender. 
ed to the defendants on the telephone the 
same day the whole amount of the October 
instalment and asked for the return of the 
car, but the defendants refusedto accept the 
same, or to re-deliver the car, Correspond- 
ence ensued between the parties, and the 
car was eventually sold by the defendants 
on December 11, 1924. 


It is the plaintiff's contention that on a 
true construction and interpretation of the 
terms of the said agreement, notwith- 
standing the language used, he was the 
purchaser of the car; that there was really 
no “hiring,” but asale of the car to him, 
as the amount paid by him in cash, together 
with the amount of the instalments, covered 
‘the whole purchase price of the car; and 
that the property in the car had passed ty 


‘863° h e 
“him ` on the: execution of the agreement ` 
-under which hs was under an obligation tó 
‘Purchase:thé same, Plaintiff further con- 
‘tends that in no event were the defendants 
“entitled to sell the car without bis consent, 
:and that thé sale amounts to. a ‘conversion 
-in law. - Plaintiff -prays for an ‘order, for 
delivery`of thé car to him on payment tö’ 
‘the defendants ofthe remaining threé 
instalments, ‘or ‘in the alternative for 
‘Ra. 5,150 being the purchase price of. the 
‘car, -and certain- amounts spent by him 
‘thereon; less the total amount of the remain- 
ing instalments, of in the further alternative 
for the sale-proceeds of ‘the car, less thè 
said total amount. The defendants seek tó 
interpret the agreement strictly according 
to thé language of its: terms, which they 
say the parties were in a position to under- 
stand. They state- that they wrote several 
letters.to the plaintiff for payment of the 
‘October instalment, and’ finally - gave him 
notice that in default. of payment -they 
-would seize the said car, but as the plaint- 
iff made default in. payment, they seized 
the car and took possession of the same; 
as they were entitled to do under the 
agreement, : ; 


The ‘suit came on ‘for hearing before 
Madgavkar, J., in. Fébruary: 1929, when 
plaintiff applied ‘for amendment of the 
plaint in -order to make it- clear that he 
based his claim on tha said agreement, and 
mot merely on‘the loan. Plaintiff applied 
‘to strike out the words “under colour” in 
paras. 3 and -9 ofthe plaint, where the 
words, -“tinder colour of the agreement,” 
occurred. The amendment was - allowed, 
and plaintiff was also allowed to ‘add 
certain: paras, in his plaint. The parties 
came toa hearing before me on the amend: 
ed plaint, when fresh issues were raised 
over and above the issues that hdd heen 
raised at the first hearing ofthe suit in 
‘February 1929. The written statement, 
‘iowever, was not amendedby the defénd- 
BOS = - a ae 


The regl question in dispute is, what is 
‘the true meaning and effect of ‘tha agree- 
‘ment in suit. It is the substance of thè 
transaction evidenced by: this agreement 
‘which: has to: be looked at ‘by the Court, 
and not its mere words, And the substance 
“has to bê ascertained by a consideration Of 
the rights and obligations ‘ofthe parties 
arising from the- whole of thé éaid agréa- 
‘ment, If the plaintiff agreéd tö buy the car, 
‘then, to use the: words of Lord. Herschell in 
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' contract info which 


‘another case, Me En 
‘which I will also refer, 


‘entered. If the words 


-come up for 


Lak ba 
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the well-known case, Helby v. Matthews-(1), 
to which I will hereafter refer (page 475*):— 

“The parties cannot, by calling it a 
hiring, or by any mere juggling with 
words, escape from the consequences of the . 

they entered.” ; 
by Lord Herschell in 
tire v. Crossley (2), to 
that (page 462*):— 

“The parties cannot, by the insertion of 
any mere words, defeat the effect of the 
transaction as appearing from’ the whole 
of the agreement into which they have 
in one part of.it. 
point in one direction, and ‘the words in 
another part in another directién, you 
must look at the agreement as a whole, and 
see what its substantial: effect is,” i 


The point, therefore, to be considered is: 
whether. , the agreement in suit was only. 
a hire-purchase agreement in the sense in 
which ib is so understood in England, 
namely, that there is no absolute sale of 
a chattel, buf only a, ‘hiring ofit by a 
person who-has the option. of returning it at- 
any time before the instalmente. mentioned 
therein are paid, or whether; on the other. 
hand, despite the language used by the- 
parties, the transaction is really a sale 
under which there isan obligation to buy 
the chattel, such’ obligation attaching on 
the execution of the agreement, Every 
agreement has to be construed in its OWO: 
terms, and though certain . subsequent: 
correspondence was put in- ag Ex.. O; 
it is clear that what happened after the. 
execution of the agreement.on June 9,-. 
1924, cannot affect the legal relationship of. 
the parties, z 


Various hire-purchase agreements have 
interpretation before the 
of Justice, and it has beer 


“If was algo stated 


English Courts 
laid down that 
ment the hirer has only an option to pur- 
chaee the goods hired to him, He ig under 
no obligation to purcha 


se the goods, and’ 
can return the same at any time before the 
instalments payable 


-by him under ‘the 
agreement have actually been paid. In 
other words, he only bargains for an option 
and nothing more. There are two lines of: 
English authorities on this subject, and 


1)(1895) A. 0.471: 64 L. J.Q. B. 465; 11 R. 232; 7277 
841; $3 W. R. 561; 60 J.P. 20. -~ Me 
(2) (1895) A. 0.457; B&L, JvP-O, 129; 11 R207; 79... 
L. P. 131; 2.Manson 334, eae Shed 
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. they centre round the case of Lee v. Butler 
(3) on the one hand, or Helby v. Matthews 
(1), on the other, In Lee v.. Butler (3) an 
agreement was entered into in writing for 
the hire and purchase of certain furniture, 
and the concluding portion of the fifth 
clause of the agreement’ provided in. sub- 
stance that if the hirer paid all the rent for 
the use of the said furniture as agreed, the 
furniture was to become the sole and abso- 
lute property of the hirer, and that until all 
the rent was paid, no property or interest in 
the said furniture other than as a tenant was 
to vest ‘in the hirer. The Court of Appeal 
decided that though the agreement began 
‘by stating that it was an agreement for 
the Hire and purchase of ‘furniture, it 
was nevertheless plainly an agreement for 
purchase. In the other case, Helby v. 
Matthews (1), the owner of a piano agreed 
to let it, on hire. The hirer was to pay 
rent by monthly instalments, on the terms 
that the hirer might at any time terminate 
the hiring by delivering up the piano to 
the owner, he remaining liable for all 
arrears of hire. It was also agreed that 
if the hirer should punctually pay all the 
monthly instalments, ‘the piano should 


become his sole and absolute property’ 


and that until such payment was nade, 
the piano should continué to be the sole 
‘property of the owner. The iHoase of 
‘Lords held that the hirer was under no 
legal obligation to buy, and that the hirer 
could either return the piano, or exercise 
his option to purchase, It was in this 
ease that Lord Herschell observed that if 
there was an agreementto buy the piano, 
the parties could not “by calling it a hiring, 
or by any mere juggling with words, 
escape from the consequences of the cons 
‘tract in which they entered.” The hirer 
“did not agree to make all the thirty-six 
or any particular number of monthly 
‘payments, All that he undertook was to 
make the monthly payment of 10s. 6d, so 
long as he kept the piano, and he had an 
option to buy by continuing the stipulated 
‘payments for a suficient length of time. 
Lord Herschell ‘distinguished this case 
‘from Lee v. Butler (3), In Lee v. Butler (8) 
the purchase-money ‘was to be paid in 


two instalments, but as soon as the agree- - 


ment was entered into, there was an 
absolute obligation to pay both of. them, . 
and further the person who optained the 
furniture could not insist upon returning 
the same, and so .absolve herself from 


“ (3) (1893) 2 Q.B. 318; gz Led. a B. 591; -4 R. 568; 
69-Ly-T, 370,42 Wy R88 
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.the hirer had an k 
. proceed with the purchase and to claim a ` 
which was ` 


a3 - 


any obligation to . make further payments. ." 


In Helby- v.. Matthews (1), Lord Shand 
states as follows (page 484) :— 

“I cannot hold that there. is such an 
agreement (that is an agreement to. pur- 


. chase) on.the part of one who having the .. 
- beneficial use of the property of another 


agrees to pay instalments described as rent 
or hire instalments, and which he is 
entited to treat as payments for hire only, 
‘bécause it is also stipulated that by con~, 
tinuing to make the paymenis-for a. certain 
time he shall acquire the property, he 
having at the same time the power at any. 


moment and at his own will by returning , 


the property to the owner to put an end 
.to any obligation to pay any. further instal- 
ments.” 

Both these cases were considered by 
Channell J. in the case of Belsize Motor 
Supply Co, v. Cox (4). 
was an agreement in writing under which, 
the Belsize Motor Company sgreed to let to 
the Motor Manufacturing ,Company, and 
Alfred Burgess Ltd., a taxi-cab for the 
term of twenty-four. calendar months at 


the rate of £15-12-2 per month, .The hirer — 


also agreed to pay £50 on account of 


-hiring in advance, and if-he wanted to . 
purchase the taxi-cab at any time during. 


In that case there . 


the said period, he was at liberty to do. . 
so by making the amount of hire paid on. 


his account equal to the sum of £425-11-6; 
There was no clause in this. agreement 
empowering the 


hirer to terminate the . 
hiring at any time during the said period’ ` 


by delivering up the taxi-cab to the owners. . 


OChannell, J., held that the hirer was under ~ 


no. obligation to purchase ‘the taxi-cab. 


They never bound ‘themselves to pay the ` 
whole sum of £424-11-6; they were never. - 


bound to pay more than’ the full amount of 
the twenty-four instalments, viz., £374-12-0. 
Even after the last instalment was paid, 
option to, decline to 


return of the £40 . deposit, 


treated as a separateitem from the other ` 


instalments. 
‘ment of the twenty-four instalments, and 


_for payment of the £50. deposit are con- 


‘tained in two separate clauses. The learned 
Judge thereupon held that the case came 


within the principle of Helby v. Matthews . 


(1).and not within Lee v..Butler (3). In 
the case of Lewis & Sons v. Thomas (3) there 


; Gad) 1K, B. 244,831. J. KB. 261; 110 L. T, 


6y (1919) 1K. B. 319: Bg: i 3B: Ban; M8 TuT 
. 689; (1918-19) B, & O. R. 6 a 


‘The provisions for the pay- - 
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was a hiring agreement which distinctly 
provided that in the event of hirer being 
- desirous ‘of ^ terminating the hiring, ,he 
` should be at liberty to do so at his own 
cost after not less than one-half of the 
: total amount of the instalments had been 
paid. The’ Court of Appeal held that 
there was no absolute agreement by the 
hirer to purehase, for he had reserved 
to himself the right to. determine the 
| contract, and the case accordingly fell with- 
in the principle of Helby v. Matthews (1). 
- In the case of Grande Maison D'Automo- 
biles v. Beresford (6) the Court of Appeal 
held that the agreement could not be 
treated: as a purchase but as a -contract 
of hiring with an option to purchase. 
The agreement in the suit also contained 
a clause that the hirer might determine 
‘the agreement by delivering up the car at 
any time, and the hirer, accordingly under 
such an agreement was not the true owner 
of the goods hired to him. 

I will now deal “with the Indian cases 
which are few and far. between and all 
the reports are not available, In thecase 
of Gopal v. Sorabji (7) the first defendant 
as the hirer, and the 2nd and 3rd defendants 
as sureties for him, took from the plaintiff 
a sewing machine of the value of Rs. 105 
agreeing to pay Rs. 10 per month for hire 
thereof, - The cash price of the machine was 
Rs. 92. The hirer'paid Rs. 12 as the first 
month's rent in advance, and agreed to pay 
Rs. 10 per month regularly in advance, and 
he further.stipulated that he,might termi- 


nate the hiring by delivering the machine’ 


‘back’ to jthe owner. An option was given to- 
the hirer tó purchase the machine, but until 
the purchase was effected, the machinejwas to 
‘ continue tobe the sole property of the owner. 
The hirer paid some instalments, but com- 
mitted default thereafter, nor did he return 
the machine. The plaintiff brought the suit 
to recover the price of the machine and the 
‘amount duein respect of hire. The suit 
against defendant No. 1 was abandoned, but 
continued against the sureties, who contend- 
éd that the machine was purchased by them, 
The Subordinate Judge relied on Helby v. 
Matthews (1); and construed the agreement 
as a contract of hiring with an option to 
purchase. The sureties: relied on the case 
‘of Lee v, Butler (3) and one of them applied 


to the High Court under its extraordinary. 


jurisdiction. The Appellate Court dismiss- 
ed the application, holding that the proper- 
“ty in the machine could pass only on the 
(6) (1909) 95°. L. R, 592, WA ge NG 
(7)8 Bom, L. R. 871, 
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performance of the stipulated conditions. 


In that case the hirer was under no obliga- 
tion to pay the full price, and could ter- 


` minate the hiring and return the machine 


whenever he liked. The case, therefore, 


-.came within the principle of Helby v. Mat- 


thews (1). In the case of Silas Moses v. Empe- 
ror (8) there was no question of construc- 
tion of the hire-purchase agreement relating 
to the car which was hired by the accused 
from the Automobile Motor Car’ Company 
on the hire-purchase system, Olause 5 of 
the agreement provided that until the hirer 
exercised his option of purchase, the car 
was to remain the absolute property of the 
owner, and that during the hiring the ac- 
cused was not to “assign, underlet, or part 
with the possession” of the same. When 
the agreement was in force fthe accus- 
ed pledged the car to three different 
persons on three different occasions, 
He was convicted of criminal breach of trust 
fine for each 
offence, and the Appellate Court on its 
criminal side said that the clause was bind- 
ing upon him and upheld the conviction. 
Then there is the case of Cecil Cole v. 
Nanalal Moraji Dave (9), In that case the 
learned Chief Justice, Mr. Justice Marten 
ashe then was, has discussed the well- 
known English cases, and considered the 
agreement in that suit in the light of the 
principles laid down in the two lines 
of English authorities I have above 
referred to. There the agreement began 
with the words “I have today agreed to sell 
to you on the hire-purchase isystem for 
Rs. 25,000 my nine lorries etc.,” and then 
it mentions how and when the consideration 
money wasto be paid, The learned Judge 
construed if as an agreement to sell, 
though there was aclause that the lorries 
-were notto be considered as sold -until the 
final payment had been received, the con- 
sideration money being payable by certain 
instalments, The learned Judge observes 
as follows (page 885*): 
“If then there was a sale, on the true cons 
struction of this document, I cannot read 
this clause (referring to ‘the clause I have 
referred to above), as meaning that the 
property was not to pass notwithstanding 
that. the purchaser definitely agreed to buy 
the lorries and took delivery of the lorries 
there and then, and agreed to pay the 


NOT "008.649; 17 Bom, L.R. 670;16 Or. L. J, 
(9) 92 Idd, Cis, 191; 96 Bom. L. R. 880; AIR, 
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purchase-money by ‘instalments. If one 
turns tos, 78 of the Indian Oontract. Act, 
„it is clear thatin such a case the property in 
the goods would ordinarily pass.” - : 
There are certain broad principles on the 
subject which can be deduced from a con- 
sideration of all the English and Indian 
authorities I have referred to above, First- 
ly, the substance ofthe agreement must be 
considered as a whole, not the substance 


` 
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“jfining of the agreement in the case of Cecil | 


apart from the language used, nor the ~ 


mere words divorced from the substance, 
but the substance which must be gathered 
from the true meaning of the language in 
which it is sought to be expressed, The 
true effect of an instrument depends upon 
the intention of the parties as gathered 
from its terms, and in construing the terms 


it is the duty of the. Court. to regard, the 


intention rather than the form and to give 
effect to the whole instrument. Secondly, 
where the agreement imposes an obliga- 
tion upon the “hirer to buy the chattel 
mentioned therein from the other party, 


such obligation attaches on the execution | 


of the agreement, and the agreement is 
really an agreement of sale, notwithstanding 
the use of words, such as, hire-purchase 
agreement, lessor and lessee, hiring, rent, 
tenancy, etc. Thirdly,.such an obligation 
arises when it is clear from the agreement 
that the party taking the chattel, called the 
hirer or lessee, has to pay the full amount of 
the consideration mentioned in the agree- 
ment, ‘even though the payment is by 
instalments, and that amount is sufficient to 
cover the purchase price of the chattel; 
or when it is clear from the agreement that 
the hirer or lessee cannot at any time during 
the period mentioned in the agreement 
return the chattel to the other party, called 
the owner or lessor and absolve himself 
from his obligation to make further pay- 
ment. Fourthly, it would follow from the 
above that if the hirer is not bound to pay 
the full amountef the purchase price, or if 
he can terminate the. hiring at any time by 
delivering the chattel to the other party, 
the agreement is in fact as well as in form 
.a true agreement for hire, and all that. the 
hirer has obtained is an option to purchase, 
1 have, therefore,-to construe the agree- 
ment in thissuit in the light of these princi-. 
ples. Oounsel for the defendants argued 
that this was a conditional agreement to 
sell, and until the conditions mentioned 
therein were fulfilled, the car remained with 
the plaintiff merely as a hirer or-bailee, and 
that there are uo such words in this agres- 
ment as are to be found at the-very, beg- 


805 


Cole v. Nanalal Moraji (9) which begins by 
saying “I have to-day agreed to sell” &e, 
Now it is clear that’ every agreement must 


be considered upon its own terms, and the `. 
Court cannot construe the terms of one 


agreement merely by.reference to other 
analogous agreements, any more than & 
Court can construe the clauses of one Will 
by reference to clauses contained in other 
Wills. Before the agresment in suit was 
entered into, 
printed form of the defendants (Ex. A) for 
-the purchase of the car on the hire-purchase 
system, Thesaid application was accepted 
by the defendants, and it appears that the 
agreement in suit was executed in pursu- 
ance of the said application. It was argued 
that any previous negotiations before a 
contract is executed must be discarded as 


they would be merged in the contract, and. 


that if there was any discrepancy between 
the previous negotiations and the final con- 
tract, the latter must prevent. The applica- 
tion which was accepted cannot be said to 


come, strictly speaking, within the meaning. 
of previous negotiations as being something , 


‘apart from the agreement, for it is connect- 


“ed with the agreement by various internal 


references. Nevertheless I wish to base my 
decision on the terms of the agreement 
itself, and to construe itaccording to its true 


meaning in spite of the use of the words - 


‘lessor and lessee, and hiring and tenancy,” 
though in one of the clauses the words “pur- 
chase-money or price” occur. As I read the 
agreement, it appears to me that the plaint- 
iff was bound, to pay the whole of the pur- 
chase price for the said car by instalments, 
and if he failed to pay any instalments, it 
would be a breach of contract on which the 
defendante would be entitled fo sue him 
not only for the arrears of the instalments, 


but for damages for the breach. There was . 


no option to the plaintiff to ‘return, the car 
to the defendants after he had paid any one 


or more of the instalments. He was bound . 


to pay the whole amount according to the 
stipulated instalments. > 

galo for.a consideration, payment of which 
was obligatory upon fhe plaintiff, and the 


case, therefore. falls within the principle of - 


In the event of the plain- 
tiff committing any default, leave and li- 
cense was given to the defendants to aeize 
the car, but the defendants had no tight to 
sell the same asthe property in the car was 
in the plaintiff. Counsel for the defendants 
laid stress upon the provision that whereas . 


Lee v. Butler (3). 


‘in the case of Cecil Cole. v. 


the plaintif applied on the 


It was, ‘therefore, a- - 


Nanalal .Moraji 
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I 
` Dave. :(9) thë miotor lorries- were “to be 
transferred and registered in the name of 
.the purchaser, the car in the agreement in 
„Buit wasito be registered and insured in the 
‘name of. the defendants, though the regis- 
` -tration charges, insurance premia, and all 


‘Municipal and Police taxes were payable by 
the plaintiff... My attention was not drawn: 


‘to the Bombay Motor Vehicle Rules at pre- 
‘sent prevailing in Bombay, "or those that 
. prevailed in the 


ion, the clause about -registration is not 


‘conclusive in favour of the defendants, as- 


I have already held that the agreement im- 


poses an obligation upon the plaintiff to pay . 


the, full purchase price of the car, and I 
-have to consider the agreement as a whole, 


The defendant had the right'to seize the: 


- ar undér the provisions of cl. 4 of the ag- 
-Teement, and they would have been entitled 
.to claim a lien upon it, until the instalment 
An respect of which there was default, were 


„paid. As the car was: to be registered in. 
-the name of the defendants, they could in ~ 
the event of a breach more easily enforce. 
. their lien if the car was ‘so registered. I 
1 have said before, to- 


have, however! ag: 
look not merely at one clause, but the 
agreement as a whole,and I have come to the 
‘conclusion that ‘the agreement was not a 
‘conditional’agreement of sale, but that the 


plaintiff's obligation ‘to purchase was ab-. 


solute. 


u, Counsel for the defendants argued that 
under the agreement in suit the property in 
the car passed to the’ defendants, and-that 
. in any event it vested 
seized the car on October. 22, 1924. He 
relied on cls, 5 and 7 under which the 
` plaintiff agreed to hold the car: “Solely as 
thé bailee” of the defendants, and not to 
have any property or interest as purchaser 
therein; until he had exercised his option of 
purchasing on payment of the whole of the 
purchase-money or ‘price in the manner 
‘stipulated. Counsel referred to the case of 
McEntire v. Crossley (2) in which a hiring 
agreement was entered into for letting out 
a ga8 engine at a rent to be paid by instal- 


ments “amounting in all to £240 with an. 


option to the “lessee” to: purchase the en- 
gine'upon payment in full. 
in full, the engine was to 


lessors."* Under this ‘agreement there was 
no obligation to purchase the said engine 
and Lord Herschell observed at page 463* 
that as the intention of the parties was that 
_ the property should not pass until the. full 
"Page (1895) A. Oa] an 


year 1924. But, iù my opin-. 


in them when they , 


Until payment: 
remain the sole. 
and absolute property. of the “owner and. 
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: purchase:money was paid; that intention 
must be given effect to. He, however, added 
as follows (page 463*):— 

. “I quiteagree that if, although the parties 

‘have inserted a provision to that effect, they 
‘have shewn in other parts of the agreement, 

-by the language they havé used or the 
‘provisions they have made, that they 
‘intended the propeity to pass, you must 


‘look at the transaction asa whole; and ib. 


‘might be necessary to hold that the property 


-has passed, although the parties “have said - 


-that their intention was that it should not, 
-because they have provided that it shall.” _ 
I was also referred to the case of In re 
Davis, -Ex parte Rawlings (10). That was 
& case’ in which certain moneys had 
‘been lent to dealers in furniture upon 
the security of certain -hire-purchase agree- 
‘ments, and on the bankruptcy of the 
furniture dealers, the trustee in bankruptcy 
sued for a declaration that -he was entitled 
to the bénefit of the said-agreements. One 
of the agreements provided. that until the 
hirer paid a certain sum in’ full according 
to the stipulated instalments, the ‘goods 
were to remain the property of the lenders. 
‘Under that agreement also there was no 
obligation upon the hirer to purchase, and 
Lord Esher held that the property in the 
goods did not pass to the hirer until all the 
instalments had been paid. i 

In India we are goverened by s. 78 of the 
‘Indian Contract Act, under which if the 
parties toa contract agree inter alia that 
payment for the gcodssold is to be postpon- 
ed, the property -passes as soon as the 


proposal for sale is accepted. Such passing ` 


of property, it has been said, cannot be 
postponed by any agreement between the 
parties. In the case of Brij Coomaree v. 
Salamander Fire Insurance Co. (11) Maclean 
O. J. observed at page 823, that“‘if...in a 
contract [there appear] certain terms from 
which, when they - exist, the Legislature 
says that certain ‘consequences shali ensue, 
these consequences must ensue;” though 
there was nothing to prevent traders from 
making any contract they liked so long as 
the incidents of ‘that contract were not 
inconsistent with the provisions of the 
Indian Contract Act. This case and the 
observations of Maclean, O. J. have been 
referred to, presumably with approval, in 
the case of Cecil Cole v; Nanalal Moraji 
Dave (9) which I have referred to above. But 
the learned commentators of Pollock and 
: 09 (1889) 22°Q. B. D. 193; 37 W. R. 203. 

“(11732 O. 816. gi a ah 
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.Mulla's Indian Contract Act seem to think 
that the view taken by Maclean, O. J., is an 
extreme and unnecessary view. I have, 
however, already held that the agreement 
in suit imposed an absolute obligation 
upon the plaintiff to purchase the car, in 
other words, that it wasa contract of sale, 
and,in my opinion, after considering all 
the clauses together, despite the form and 
the language used, the property in the car 
passed to the plaintiff on the execution of 
the agreement. Nor did the property vest 
in the defendants on the seizure of the 
car. Defendants had leave and license to 
seize the car according to the provisions of 
cl. 4 of the agreement, but such leave and 
license did not confer upon them any 
property in the car. 

The next question is, whether on the 
seizure of the car the defendants were 
entitled to forfeit all the instalments which 
the plaintiff had already paid. The plaintiff 
had paid the July, August and September 
instalments on the dates which I have referr- 
ed to above. Under cl. 5 of the agreement the 
instalments of Rs, 530 P. m. were to be “duly 
and punctually” paid by the plaintiff in the 
manner provided in the said agreement. 
The plaintiff was admittedly not punctual 
in the payment of the first three instalments, 
but the irregularity was waived as payment 
was received not on the due dates but on 
the dates which I have above referred to. 
It is, however, provided by cl.8 of the 
agreement that such indulgence or variation 
in any of the due dates should not affect or 
prejudice any of the provisions in the 
agreement, and the defendants would have 
been entitled to insist on payment of the 
October instalment on its due date. The 
defendants, however, did not insist on 
exercising their rights in default of pay- 
ment on the due date. They sent four 
letters of demand, and by their last letter 
written by their Pleader on October 6 they 
intimated to the plaintiff that if the overdue 
instalment was not paid within forty- eight 
hours, the defendants would exercise their 
powers under the agreement and seize the 
car. They accordingly seized the car on 
October 22, when the plaintiff was in his 
office in Bombay. On being informed of 
the seizure, the plaintiff immediately 
offered over the telephone to pay the amount 
of the overdue instalment and demanded 
the return ofthe car, and sent the money 
partly in cash and partly by theque to 
the defendants, but the defendant refused 
to accept the same. On January 8, 1925, 
the plaintiff asked the defendants to let 
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him know the entire balances of the purchase 
Price that was due to the defendants, and 
offered to pay the same, but the defendants 
in their reply of January 10 and in the 
‘subsequent correspondence contended that 
they were entitled to terminate the agree- 
ment, and retain the car, impliedly meaning 
thereby that they were also entitled to 
forfeit the amount of the three instalments 
already paid. There is no specific clause in 
the agreement to forfeit the amounts already 
paid, but cl.4 provides, as I have stated 
before, that on breach of any of the terms 
of the agreement,or in the contingenciesthere 
in mentioned, the defendants could, without 
prejudice to their right, claim arrears of 
rent and damages, terminate the hiring. 
and re-take possession of the car, Olause 7 
provides that the plaintiff is not to have 
sny property or interest in the car, until he 
paid all the instalments and exercised his 
option of purchase. Itis the defendants’ 
contention that under the said clauses it 
was at any rate impliedly agreed that they 
‘were entitled to forfeit the instalment al- 
‘ready paid, Plaintiff contends that these 
‘clauses are penal, or “ stipulations by way 
of penalty,” to use the language of s. 74 of 
“the Indian Contract Act. The defendants 
-contend that the said section has no appli- 
cation, because they are not claiming any 
damages against the plaintiff for breach of 
contract. Defendants are, however, seeking 
to forfeit the amount already paid, and the 
question, therefore, is, whether, evan apart 
from s. 74, the plaintiff is entitled on equit- 
able grounds to be relieved from the for- 
feitureon reasonable terms. Defendants’ 
Counsel relied on Halsbury's Laws of 
England, Vol. I, para. 1125, page 555, where 
it is stated with reference to hire-purchase 
agreements, that— 


“ Equity will not relieve the hirer against 
a forfeiture occasioned by default in the 
punctual payments of the instalments as 
they accrue, the proviso not being in the 
nature of a penalty.” 


That proposition is based on two cases 
cited in the foot-notes. The first case is 
that of Cramer v. Giles (12). In that case 
the plaintiff let a piano on hire which was 
to be paid im twelve monthly instalments 
of 5 g. each, and the agreement provided 
that on payment of all the instalments, the 
piano was to become the property of the 
hirer. It also provided that in default of 
punctual payment ‘the instalments previ- 
ously paid were to be forfeited, The learned 

(12) (1883) 1 Cab. & El. 151, 
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Judge in his judgment, which contains 
only two lines, held that the plaintiff was 
entitled to retain the piano, and, therefore, 
to forfeit the instalments, as time was of 
the essence of the contract, though as a 
matter of fact ten out of twelve instalments 
had already been paid, and the remaining 
two instalments of 10 g. were offered in one 
sum before the action was brought. The other 
case is that of Sterne v. Beck (13); but in 
“that case the proviso was that upon default 
being made in payment of any instalment, 
the whole unpaid portion of thedebt with 
interest wasto become immediately payable. 
The debtor : made default, and it was held 
that the proviso was not in the natureofa 
penalty. That case, however, does not 
coverthe point which arises for considera- 
tion in this suit. Oounsel for the plaintiff 
referred to the case of Kilmer v. British 
Columbia Orchard Lands, Ltd. (14). In 
‘that case there was an agreement by the 
respondent Company to sell certain lands in 
British Columbia to the appellant for a 
price to be paid by instalments at specified 
dates. It was also agreed that in case of 
default of punctual payment of any one in- 
stalment; the Company could forfeit 
all payments of the passed instal- 
ments and time was declared to be of 
the essence of the agreement. Default 
having been made, the Company chose to 
enforce the forfeiture, but their Lordships 
of the Privy Council held that by the law 
of Britiah Columbia as well as the English 
law the condition of forfeiture wasin the 
nature of a penalty from which the appel- 
lant was entitled to be relieved on payment 
of the purchase-money due. The judgment 
waa prepared by the late Lord Macnaghten, 
but was actually delivared by Lord Moulton, 
It was therein stated that if the penalty was 
to be enforced according to the strict letter 
of the agreement, it became more and more 
severe as the agreement approached comple- 
tion, and the money liable to confiscation 
became larger. The trial Judge had dis- 
missed the action, but the Oourt of Appeal 
held in favour of the respondent Company 
that there was no ground on which the 
Court could granta relief against forfeiture. 
But the judgment of the Oourt of Appeal 
was reversed by their Lordships of the 
Privy Council, and that of the trial Judge 
restored. This case was referred to and 


(13) (1863) 1 De G. J. & Sm. 595;8 L.T., 588; 2.N. 
R. 346; 11 W.R. 791; 32 L. J. Ch. 682; 46 E.R. 236; 
137 R. R. 307 


(14) (1913) A. O. 319; 89 L.J. P.O. 77; 108 L. T, 
306; 57 9. J, 338; 29 T.L. R, 319, 
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explained in the case of Steedman v, Drinkle 
(15) and Viscount Haldane in delivering 
the judgment of their Lordships of the 
Privy Council held that the forfeiture ci 
the money paid under the agreement, 
which was somewhat similar to the agree- 
ment in Kilmer's case (14) was a 
penalty from which relief should be grant- 
ed on proper terms. In my opinion, both 
under s, 74 of the Indien Contract Act and 
under the general principles of equity, 
the Oourt has to carry out the primary con- 
tract between the parties. Any further 
contract, express or implied, to be binding 
on the promisor if he breaks the primary 
contract, is secondary or subsidiary, and 
may be merely intended to secure the ful- 
filment of the primary contract. The 
Court may, however, carry out the terms 
of the secondary contract, if such acon- 
tract is just and reasonable, but is not 
bound to. In my opinion the plaintiff is 
entitled to be relieved from the forfeiture 
of the three instalments paid by him. 
Counsel for the defendants contended that 
the plaintiff's conduct in commiting default 
in payment of the instalments on the due 
dates must be taken into consideration in 
relieving him against the forfeiture on 
equitable grounds. But at the same time Í 
cannot leave out of consideration the some- 
what high-handed action of the defendants 


‘themselves in seizing the car when the 


plaintiff was in his office, and refusing to 
receive payment, or to return the car, and 
ultimately in selling off the car without any 
notice to the plaintiff. The plaintiff will 
be entitled to relief on payment of the 
remaining three instalments with interest 
thereon at six per cent. per annum. 


The next question is, whether the plaint- 
iff is entitled to recover from the defend- 
ants the sum of Rs. 184-5 paid by the 
plaintiff as premium under the motor csr 
policy of the Royal Exchange Assurence 
Corporation. That tue- plaintiff paid the 
ssid amount is not disputed. It appears 
from the ledger account of the plaintiff 
with the Bombay Oycle and Motor Agency 
‘Ltd. (Ex. H) that the amount was paid, 
Defendants’ Counsel contended that as the 
car passed out of the plaintiff's possession 
on account of his default, the consideration 
for the insurance policy failed, and that the 
plaintiff ia not entitled to recover the sum 
of Ra. 184-50, I have already held that 
though the defendants were entitled to 


15) (1916) 1 A. O. 275; 85 L, J, P. 0.79: 114 L. T, 
248; 32T.L,R, 231, : ile L. p 
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Béize the car, the property. was in the plaint- 


iff, and the defendants had no right to’ 
deprive him of the same, The defendants 


cancelled the said insurance policy without 
any reference to the plaintiff. Such can- 
cellation was wrongful as the property in 
the car-was in the plaintiff in spite of the 
seizure, and .the defendants are liable to 
pay.the said: amount to the plaintiff. 

- The defendants seized the car on Octo- 
ber-22, 1924, and though the plaintiff in the 
correspondence. that ensued demanded the 


return of the car, the defendants refused 


to. deliver it, and-sold it off on December 
11, 1924, .The defendants: were entitled 
to seize the car under their leave and 


license, but they were not entitled to sell: 
it. Their leave and license gave them no ` 


power of disposal, and their only right, 
was to keep possession of the car until their 
claim under the agreement was satisfied. 


The sale on the part of the defendants, f 


and not. merely the demand and refusal, 
‘amounts in-law to conversion, and plaintiff 


is -entitled to recover damages from the - 


defendants. as of the date of ‘conversion. 


‘The defendants . stated in their written.. 


statement that they had insured with the 
Royal Exchange Insurance Company the 
due payments by the plaintiff. under the 
agreement, and were bound by the terms, 
of the sdid insurance to take possession of 
< the car in the event of the plaintiff's default 
in payment of the instalments, if the Insur- 
ance, COompany-so required, and that they 
_had-taken possession of and sold the car 
under the instructions of the Insurance 
-Oompany. Defendants’ Counsel'applied to 
put-in the said policy of insurance, and to 
lead evidence to show how. much of the 
sale-proceeds of the car went to the Insur- 
ance Company, and. how much was taken 
by them. The plaintiff was not a party’ to 
this insurance, and had no concern with any 
arrangements the defendants may have 
_ made with the Insurance Company. ‘It 
was not even alleged that the defendants 


entered into the said arrangements with ` 


the knowledge of the plaintiff. In my 
opinion, therefore; the evidence was irre- 
levant, and I rejected the application, 16 
is clear that if a person obtains possession 
of the goods. of another,- who has been 
‘illegally*deprived of the same and disposes 
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purpose. They, however, . exceeded _ the 
limit, and by depriving the plaintiff, of his - 
property in the car by selling the same, 
they became liable to him for damages, 
The plaintiff, in my opinion, is not entitled 
to recover the full value of the car, but is 
entitled to be compensated according to 
the actual damages he has sustained. 

The measure of damages in a case of con- 
version was considered by the House of 
Lords in Livingstone v, Rawyards Coal 
Company (16), and Earl Cairns, L. O., ob- - 
serves.at page 32* that the question infascer-~ 
taining the: damages is “what may fairly | 


be said to have been the value of the coal to - 


the person from whose property it was 
taken at-the time it was taken.” That was, 
no doubt, a casein which the owner had 
to be compensated when his property was | 
innocently destroyed, and the Courts have 
made a distinction. between that which is 
done innocently by error and.that which. is 
done by fraud. The defendants were wrong 
in selling off the said car, but I cannot 
‘ander the facts and circumstances. of the 
case go so far as to say that there was-any 
fraud-on their part..‘The actual” damage, 
therefore, that the plaintiff has sustained.is 
the value of the car to him at the date of 
conversion, that is, December 11,.1924, and 

in the absence of ‘any evidence of. such . 
value on the part of the plaintiff, the best . 
evidence under the circumstances of the 


. case would be the sale-proceeds of the car 


which realized Rs. 3,200. As the sale was 
wrongful, the defendants are not entitled 
to the costs of the sale, and the: plaintiff 
would, therefore, be entitled to. recover: the 


“sum of Rs. 3, 200 less the amount of instal- 
- ments payable by him and less interest 


thereon, as and by way of damages. 

Decree for the plaintiff. for Rs.-3,200 and 
Rs. 184-5 0 less Rs. 1,590 and less interest 
on Rs. 1,590 at six per cent. per-annum | 
from October 2, to December 11,” 1924, 


- Costs: and interest’ on judgment at six per. 


‘cent, per annum till payment. - . aoe 


Suit decreed, . : ` 


A. ; i 
(16).(1880) 5 A. O. 25; 42 L. T. 334; 28 W. R. 357. 
¥Page of (1880) 5 A, O [Ha]. 77T 


r 


of the goods, whether for his own benefit, ~- 


or that of any other person; he would be 
liable in tort ‘for conversion. In this 
particular case the defendants were entitled 
to obfain,possession of the car under their 


leave and license, but only. for a limited __ 
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| BOMBAY HIGH COURT. 
_ ORIMINAL APPLIoATION FoR Revision No, 499 
or 1929, 
: March 11, 1930. 
` Present :—Mr. Justice Mirza and 
` Mr. Justice Broomfield. 
VISHRAM NARAYAN DEVLI 
— ACCUSED i 
4 versus 
EMPEBROR—Oppositn PARTY. 


Criminal Procedure Code (Act V ‘of 1898), ss. 256, ` 


~ prosecution witnesses without recording reasons, whe- ` Code, as recently amended, “appears to be 


` 943, 587—Asking accused forthwith to cross-examine 


ther vitiates trial—Hxamination of accused—Failure 
to examine accused after charge,-effect of. 
_ The omission of a Magistrate to record reasons as 
“ required by s. 256, Criminal Procedure Code, for 
< examining an accused person forthwith after the 


by 8.537, Criminal Procedure Code, when no pre- 
~ judice has-been caused. [p. 810, col. 2; p. 812, col. 1. 
Emperor v. Lakshman Ramshet Alwe (1),distinguish- 


v ed. 
Chhajju v. Emperor (3) and Ghasiti v, Emperor (4), 
ollowed. 
Tf the accused is examined after the evidence for 
: the prosecution is eompletely closed and before he is 
: called on for his defence it does not make any differ- 


ence.whether the examination takes place before or. 


after the charge and if there has been a proper examina- 
tion before the charge s. 342, does not require. any 
- further examination. [p. 811, col. 2.] 
Opinion of Patkar, J., in Genu Gopal vy. Emperor (2), 
:. dissented from. mare 
Criminal application against the con- 
_victions and sentences passed by the 
. Presidency Magistrate, Fourth Oourt, 
: Bombay. 
Mr, T.'N. Walavalkar, 
tioner. 
Mr. A. A. Adarkar, for the Opponent. 
Mr. P.B.Shingne, Government Pleader, 


. for the Crown. s 


JUDGMENT. 

Broomfield, . J.—There is a society 
“in. Bombay caled the Nutan Marathi 
; Hitavardhak Sangha. At a meeting of the 
society on October 14, 1928, there was a 
dispute between the President, 8. D. 
. Tandulkar, and the present petitioner V. 
“N. Devli, who claims to bea member of 
the society but whose membership is 


for -the Peti- 


disputed. ach of the . parties filed a 
‘eriminal complaint against the other. 
The President’s complaint against the 


petitioner for offences under ss. 447, 504 
and 506 of the Indian Penal Code was filed 
on October 19, 1928, and was heard and 
decided on November 13, 1929. The 
witnesses for the prosecution were examined 
and cross-examined; the accused (that is, 
the petitioner) was examined by the Court 
at some length under s. 342, Oriminal 


Procedure Code; then the charge was.. 152 
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framed; the accused was asked if he 
wished to. cross-examine the prosecution 


` witnesses further and he said he did not; 
“and lastly some defence witnesses, who 


were, present in Court, were examined. 


“The accused was represented by a Pleader. 


It does not appear that further time for the . 


`- defence was asked for, or that any objec- 


tion was then raised to the case being dis- 
posed of in one sitting. 4 
But s. 256 of the Oriminal Procedure 


that there shall 


intended! to provide 


‘ordinarily be at least two hearings (of a 
` warrant case). The accused is to be asked 


at the next hearing whether he wishes to 


| framing of the charge is: a mere irregularity curable f recall any of the prosecution witnesses for 


further crost-sxamination. If the , Magis- 


` trate thinks proper to put this question 


forthwith he is required to record his reasons 
for so doing. In the present case the 


‘Magistrate omitted to record his reasons. 


That is the first ground on which this 


' Court is asked to revise the order of con- 


viction of.the petitioner. Reliance is placed . 


“on the decision of the High Court in 
.. Emperor v. Lakshman Ramshet Alwe (1). 


In the second place itis contended that 


“the examination of the accused under, s. 342 


ought to have been taken after the charge 
“was framed and that the omission to 
„examiné the accused again under that 
section is an irregularity which vitiates 
For that proposition reliance 
is placed on Genu Gopal v. Emperor (2). 

I do not think there is any substance in 
either of these contentions. “It goes without 
saying, of course, that the provisions of the 


`Oode are meant to be strictly obeyed, and 


if they are disobeyed, and the disobedienca 
“results in any kind of injustice that will 
be a grood ground for interference in 
“revision... But s. 537 expressly provides 
“that thereshall be no interference in appeal 
or revision on account of any error, omission 
or irregularity which has not occasioned 
‘a failure of justice. In Emperor v. Laksh- 
man Ramshet Alwe (1) the failure of justice 
“was patent. The accused in that case had 
been called upon to state forthwith if they 
wished to cross-examine the prosecution 
‘witnesses. They applied for time as their 
Pleader was absent. The Magistrate : 
refused to grant them any time, and he also 


(1) 121 Ind Cas, 588; 31 Bom. L.R. 593; A. I R. 1929 
Bom. 309; 53B. 578; 31 Cr. L. J. 309;Ind: Rul. (1930) 


Bom. 76. 
(2) 122 Ind. Cas. 424; 31 Bom. L. R. 1134; A. L R. 
1929 Bom. 447; 31 Or. LJ, 402; Ind..Rul.. (1930) Bem, 
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yéfused their request to be allowed to cross- 
examine the witnesses at the next hearing. 
That was very different froma mere omie- 
sion to record reasons. The accused were 
denied a privilege to which under the law - 
they were clearly entitled. This case 
cannot, I think, be regarded as an authority 
for the proposition that any breach of the 


provisions of s. 256 necessarily involves the 


quashing of the proceedings. No doubt. 
Mirza, J., says at page 598%: “The provisions 
of s, 256 appear to us to be peremptory.” 
But the learned Judges who constituted the 
Bench were apparently in agreement, and- 
Patkar, J.,says at page 600* :— - 
< “lt woulddepend on the facts of each- 
ease whether the contravention of s. 256 of 
the Criminal Procedure Gode amounts -to 
à mere irregularity of procedure or: to -an 
illegality vitiating the trial.” -> 
That is in accordance with the view of 
other High Courts : .Chhajju v. Emperor 
(3) and Ghasiti v. Emperor (4). In Khushal 
Jeram v. Emperor (5) ‘our own High Court 
held that there is no universal rule that dis- 
obedience even of a mandatory provision of 
the Code has the consequence of nullifica- 
tion of all proceedings, irrespective of the 
question of prejudice. There isa ruling of 
the Rangoon High Court tothe same effect 
in Nga Hla U. v. Emperor (6). The Privy 
Council ruling in Subrahmania Ayyar v, 
Emperor (7) applies only to the breach of a 
mandatory provision as to the mode of trial. 
There had been an illegal joinder of charges 
in that case. Section 256 does not deal with 
the mode of trial, but with the order of pro- 
ceedings: see Chhajju v. Emperor (3), 
already cited, and Bechu Chaube v. Empe- 
ror (8). 


I do not see any reason to suppose that 
the accused in the case before us was pre- 
judiced in any way by the Magistrate asking 
him forthwith if he wished to cross-examine 
further, or by the Magistrate's omission to 
record his reasons for this procedure. Ap- 


(3) 99 Ind. Cas 1029; 49 A. 316; 25 A. L. J.111;28 
Or. L. J. 229; L.R. 8 A: 37 Or.; A. I. R. 1927 All. 


217. 

(4) 93 Ind. Oas. 72; 6 Lah. 554; A. I. R. 1926 Lah. 
155; 27 Or. L. J. 408; 27 P. L., R. 85 
_ (5) 97 Ind. Cas. 671; 28 Bom. L. 
27 Or. L J. 1151; A. I. R. 1926 Bom. 534. 

(6) 89 Ind. Cas. 312; 3 R. 139; A. I. R. 1925 Rang. 
258, 26 Cr. L. J. 1336. 

(7) 25 M. 61; 28 I. A. 257; 3 Bom. L. R. 540; 11 M, 
L. J. 233; 5 0. W. N. 866; 2 Weir 271; 8 Sar. P. O.J. 
160 (P. 0.. : e 
- (8) 71 Ind. Oas. 115; 45 A. 124; 20 -A. L, J. 8747 A; 
I, R. 1923 All. 81; 24 Or. L. J. 67. i 

*Pages of 3l Bom, L. R.—[Ẹd.]. -< > 
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parently, if he had ‘ recorded his. reasons, if 
would only have been necessary for him ‘to 
say that the case wasa simple ‘and rather 
trivial one, that all the necessary evidence 
was available, and that nobody objected to 
the case being disposed of at once. It has 
been suggested to us that if there had been an 
accused’ might perhaps. 
have summoned some additional witnesses, 
But if he really wanted any more -witnesses 
there was uothing to prevent him asking 
the Magistrate to summon them. : 

- As tothe objection in connection with.s, 
342, it is true that in Genu Gopal v. Emperor 
(2) Patkar, J., appears ‘to have expressed 
the opinion that the proper stage for the 
compulsory examination of the accused under 
s. 342 is after the framing -of the charge. 
But that expression of opinion was not ne- 
cessary for the decision of the case. The 
“examination of the accused had been mere- 
ly perfunctory ; they had not been. given a 
proper opportunity of explaining the evi- 
dence against them. That circumstance in 
itself was sufficient to vitiate the trial. But 
Wild, J., held that, if the. questions put to 
the accused had been such as to enable them 
to explain the circumstances appearing in 
the evidence against them, there would have 
‘been no contravention either of the spirit or 
letter of s. 342. The facts there were similar 
to those of the present case, that is to aay, 
the accused had been examined before the 
framing of the charge and there had been 
no further examination or cross-examination 
of prosecution witnesses. With great res- 
pect, [ prefer the view taken by Wild, J. 
Provided that the accused are examined 
after the evidence for the prosecution is 
completely closed, and before they are call- 
ed on for their defence, I do not think it 
makes any difference whether the examina- 
tion takes- place before or after the framing 
of the charge. The provisions of the Code 
are sufficiently rigid already. It would be 
a mistake, in my opinion, to make them 
more rigid than they are by judicial inter- 
pretation. So far as my experience goes the 
general practice has always been: that. the 
detailed: examination of the accused is taken 
before the charge. That some examination 
of the accused is intended to be made at that 
stage appears to be indicated by the lan- 
guage of s. 254, “when such evidence 
and examination have heen taken and 
made.” If, after the framing of the charge, 
further evidence for the prosecution is put 
in, whether: by the examination of.addi- 
tional witnesses or-by further -cross-exami- 
nation of those already examined, then- s; 


812 


342 requires-that there shall be a further 
examination of the accused, to give an op- 

‘portunity for explaining that additional evi- 
dence. -Butif there has been a proper ex- 
amination of the accused before the charge, 
and the prosecution case remains as it was 
without any addition, s. 342, I should say, 
does not require anything further. It is 
always open to the accused to makea further 
statement when called upon to plead under 
B. 255. l 

Even on the other view, that the accused 
in this case ought to have been examined 
again after the charge, the error or irregu- 
larity would certainly be curable under s. 
537: Bechu Chaubev. Emperor (8), Nga Hla 
U.v. Emperor (6), Mohiuddin v. Emperor 
(9). But 1 do not think there was any error 
or irregularity. i 

I would discharge the Rule, 

Mirza, J.—The facts of theZcase which 
have given rise to this revision applica- 
tion are set out in detail in the judg- 
ment of my learned brother. The only 
two grounds urged on behalf of the appli- 
eant are : (1) that the Magistrate committed 
an illegality in proceeding forthwith with 
the trial after the charge had been framed 
without giving any reason in writing, a pro- 
cedure which is in contravention of s. 256 of 
the Criminal Procedure Code; and (2) the 
Magistrate committed an illegality in not 
questioning the accused generally on the 
case after the charge had been framed, 
failure to do which, it is” contendéd, 
amounts to a contravention of the provisions 
of s, 342 of the Oriminal Procedure Code. 

_ Insupport of the first contention, reliance 
is placed upon: a ruling of this Oourt 
in Emperor v, Lakshman Ramshet Alwe (1) 
where the conviction was set aside because 
the provisions of s. 256 of the Oriminal Pro- 
cedure Code had not been followed in the 
‘trial. Iwasa party to that decision. The 
facts of that case, however, can be distin- 
guished from the present case. In that case 
it-clearly appears that the failure by the 
Magistrate to comply with the provisions of 
s. 256 had resulted in a prejudice to the 
accused. The accused's Pleader was absent 
‘relying on the usual practice of the Oourt 

_ in such matters to adjurn the case after the 
charge is framed. The accused had appli- 
ed for an adjournment and the Magistrate 


had refused the application. The accused . 


‘were unable to further cross-examine the 
prosecution witnesses in the absence of their 

. (9) 86 Ind, Oas. 459; 4 Pat, 488; 6 P. L, T. 154; (1925) 
Pat. 112; A. I. R. 1925 Pat. 414; 3 Pat. L. R. 110 Or; 
26 Or. L. J. 811, A NA EA s 
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Pleader. In the present case it has not been 
shown that any prejudice has resulted to, 
the applicant owing to the Magistrate pro-' 
ceeding with the case forthwith after- fram- 
ing the charge. 
presented by a Pleader who raised no objec- 
tion tothe procedure followed by the Ma- 
gistrate. The applicant did not apply to 
the Magistrate for an adjournment on the 
ground that he wanted to summon more 
witnesses to give evidence on his behalf or 
any other ground. It is not every failure. 
to comply with provisions of the Oriiinal 
Procedure Cede, which, although. per-emp-. 
tory in form, would vitiate a trial apart 
fromit being shown that such failure has 
prejudiced the case of the accused. Section 
537 of the Criminal Procedure Oade seems 
to me to be comprehensive enough to cover 
a case like the present where although an 
error or irregularity is shown to have taken 
place in the procedure followed by the 
Magistrate, yet it does not appear that such 
error or irregularity has occasioned a failure 
of justice. 

‘In Chhajju v. Emperor (3) Kendall, J., was 
of opinion that the provisions in s. 266, 
Oriminal Procedure Gode, were not pro- 
visions relating tothe mode of trial, and 
that failure to follow thoge provisions would 
strictly amount to no more than an irre- 
gularity in procedure, and would not bes 
ground for setting aside the conviction, 
unless the irregularity had occasioned a 
failure of justice. The facts of the case in 
Chhajju v. Emperor (3) were similar to 
those with which we have here to deal. The 
Magistrate had not recorded reasons for 
proceeding with the trial forthwith after the ` 
charge had been framed. The learned’ 
Judge remarks (page 318*) :— 

“It appears to be clear enough that the 
accused did not wish to re-summon any 
witness, for, when they were represented by. 
Oounsel on the 19th of May, the witnesses 
wére not re-summoned, as I have no doubt 
they would have been had any application - 
been made on behalf of the accused. There ~ 
has been no failure of justice on account 
of the irregularity.” ey 

In Ghasiti v. Emperor (4) Shadi-Lal, O. J., 
has held that provided there has been no | 
consequent failure of justice, the Magist-. 
rate’s omission to record his reasons for re- 
quiring the accused, at the same hearing as: - 
that at which the charge was framed, to 
state whgther they wished to cross-examine 
the prosecution witnesses, would not render 
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the trialillegal. He has further held that 
the provision contained in s. 256 of the 
Criminal Procedure Code is not mandatory, 
but merely directory. In that case it was 
sound that the omission by the Magistrate 
to record the reasons had not caused any: 
prejudice to the accused and the irregular- 
ity in the procedure was considered to be 
cured under s. 537 of the Criminal Proce- 
dure Code. 

It is clear immy judgment that no pre- 
judice having resulted to the applicant by 
the failure of the Magistrate to comply. 
with the provisions of s. 256, the objection 
taken under the first head fails. 

On the second point, namely, the’ ille- 
gality or irregularity alleged to have taken 
place in not complying with the provisions 
of s. 842, the applicant has relied upon cer- 
tain observations of Mr. Justice Patkar in 
Genu Gopal v. Emperor (2). In dealing with 
the latter part of s. 342, the learned Judge 
has remarked that the stage for calling upon 
the accused to explain the circumstances 
appearing in the evidence against him 
would be reached when after the charge is 
framed the accused either declines to 
cross-examine the prosecution witnesses, 
or whenhe expresses a wish to cross-ex- 
amine the witnesses the cross examination 
and re-examination are finished, and the 
evidence of the remaining witnesses for 
the prosecution taken. But that expres- 
sion of opinion was not necessary for the 


decision of the case and was not shared 


y Mr. Justice Wild who delivered a 


separate but concurring judgment, Mr. ` 


Justice Wild remarks (page 1143*);— 
“if the learned Magistrate had question- 
ed the applicants generally on the case on 
November 1, for the purpose of enabling 
them to explain the circumstances ap- 
pearing inthe evidence against them, his 
failure to question them again after their 
refusal to cross-examine the prosecution 


witnesses would not have been contrary 


to the provisions of s. 342”. 
The Magistrate in that case had question- 


.ed the accused before framing the charge. 


With great respect I follow the view ex- 
pressed by Mr. Justice Wild on this point 


‘in preference to that expressed by Mr. 


Justice Patkar. The latter part of 8.” 342, 
cl. (1), lays down that the Court shall ques- 
tion the accused: generally on the case 


after’'the witnesses for the prosecution have-- 


‘been examined and: before he is called 
on for his defence. It would, be permis- 
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sible under this seetion, in my opinion, 
for such examination of the accused to be 
after the witnesses for the prosecution are 
examined. but before the charge is framed 
and the accused called onfor his defence. 
The Magistrate, in my opinion, has not 
committed any irregularity in recording 
the accused’s statement before framing the 
charge. I may state here that the appli- 
cant’s petition did not set out the second. 
ground in clear or explicit terms. Ground 
No. 2 taken inthe petition which relates 
to this point only states: “The statement 
of the accused has not been properly record- 
ed”, We have, however, heard arguments 
on the point and are satisfied that there 
has been no illegality or irregularity in 
the procedure- under this head which 
can be said tovitiate the trial. . 
-~ I agree that the Rule should be dies- 
charged. ~ 
“A. Rule discharged, 
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BOMBAY HIGH COURT. 
First Olvit APPEAL No, 261 oF 1928, 
f January 24, 1930. KE 
. Present:—Sir Amberson Marten, KT., `. 
Chief Justice, and Mr. Justice Patkar. . 
RAMOHANDRA GANPAT 
AGARWALE— APPELLANT 


Versus 
Tag CANTONMENT MAGISTRATE, . 
i POONA— RESPONDENT. i 
Lunacy Act (IV of 1912), s.88—Lunacy Rules, 1, 


18 (ii)—Hindu father-in-law, whether liable for main- 


tenance of .lunatic daughter-in-law. f 

Under r.18 (i) ofthe Rules framed under the 
Lunacy Act, 1912, a fatherin a joint Hindu -family 
is liable to. pay the cost of maintaining his lunatic 
daughter-in-law. > 


Chanvirgavda Shiwangavda v. District Magistrate, 
Dharwar (1), referred-to. 

First appeal from a decision -of 
the District Judge, Poona, iù“ Mis- 
cellaneous Application’ No, 142 of 1427,” 
` Mr. A. G. Desai, for the Appellant.. 

Messrs. P. B. Gajendragadkar and B, G.: 
Rao, Assistant Government Pleader, ‘for the 
Respondent. : : 

JUDGMENT.—-This is an appealagainst 
the order of the learned -District Judge of 
Poona on an application under s. 88-of the 
Indian Lunacy Act for an order against the ` 
father-in-law of a female lunatic to pay for 
-her maintenance at the rate of Rs. 5-4-0 a 
day. .The lunatic was: admitted- in the 
hospital on November 20, 1926, and discharg- 
ed on April 8; 1927, under s: 33 of the 
Lunacy Act. 
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The question ig, lekk the appellant is 
& person legally‘bound to maintain such 
lunatic, and whether he has. means to 
maintain her: There is no doubt thata 
daughter-in-law is a member of the joint 


Hindu family of which the appellant is the ` 


manager. According to the ruling in 
Chanvirgavda Shiwangavda v. District Magis- 
trate, Dharwar (1); the father in a joint 
Hindu family, liable as manager to maintain 
his son as a member of the family, isa 
person legally bound to maintain his lunatic 
adult son, and can be called upon to pay the 
cost of maintenance of such son, under s. 68 
of the Indian Lunacy Act, 1912. The obliga- 
‘tion extends quite irrespective of-the quan- 
tum of share which the lunatic has in the 
` property.. It was observed in the judgment 
that (page 54*) :— 
“Admittedly the ‘son is joint with the 


father ; and there ‘is joint family property . 


in which. the son hasa share. Though the 
- father is not under an absolute obligation to 
‘maintain his adult son, he -is bound as the 
manager of the family to maintain him as a 
member of the undivided family.” 

The remarks applicable tothe son.apply 
with greater force to the wife of theson who 
is a member of the joint family of which the 
appellant is the. Manager Further it was 
observed (pageid5*) :— 

“Thus,if there isa “person legally bound 
to maintain the lunatic and if he has the 
means to maintain him with or without 
reference to the jointfamily property, under 
_ the Indian Lunacy Act the Court can make 
an order for the costs of his maintenance in 
the asylum.” 
_ ‘Under r. 18, cl. (ii), framed under the 
Lunacy: Act a @ person -in receipt of- an 
annual income or salary of Rs. 1,000 or more, 
or whois a a member of that family’ of such 
person- and actually dependent on him, 
shall, whengadmitted for treatment: into an 
asylum, pay fees according tothe following 
scale.” There is no doubt that the appellant 
is a member of the family of the lunatic, 
who is actually - dependent upon - -him, and, 
therefore, he is liable to -pay maintenance 
eee according to the rate fixed under 
rl 

We think, therefore, that the order made 
by the lower Court is right, and that this 
. appeal must be dismissed with costs. Res- 


“pondent No. 1 to get his costs of this appeal `. 


Respondent No. 2 to bear his own costs. 
Bos - Appeal dismissed. 


‘ay 100 Ind. Gas. abs 29: Bom. L. R252; 51B. 120}. 
A 'T. R. 1927- Bom. 
J #Pagesol 29 a 5 RAHAT 





|. MAHADEY DATTA, BAYA 4. SEORETARY OF STATE FOR INDIA, 7 


Under s. 80, 


of a. 424 
„debars . a ,Court- from ` entertaining | & suit E 


To 
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: BOMBAY HIGH COURT A 
Erret Orvi APPRAL No. 271 oF 1928. 3 
` January 24, 1930. | 
Present:—Sir Amberson Marten, KT., 
Ohief Justice, and Mr. Justice 
Patkar, l : 
' MAHADEV DATTATRAYA RAJ ARSHI 
—PLAINTIFF—APPELLANT | 
` versus 
< SEORETARY or STATE rog INDIA ` 
—DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 5—Wotica 
by plaintiff's father, whether sufficient. ~ 

A notice under s.80, Civil Procedure Code, must 
be given by the plaintif himself; a notice given by. 
the plaintiff's father “is - insufficient. 

Bachchu Singh v. Secretary of State for India Os : 
relied on. : . 

First appeal from & 
District Judge, - Poona, i in Civil Suit No. 2 
of 1926. ; 

- Mr. A. G. Desai, for the Appellant. 

Mr. B. G. Rao, Assistant Government . 
Pleader, for the Respondent. 


JUDGMENT,—The plaintiff's father 
in this case gave notice to the Secretary. 
of State for India in Council on August . 
17, 1925. The plaintiff's father died on 
September 17, 1925, and the present suit . 
was brought on December 13, 1925. After 
the institution of the suit the plaintiff . 
gave notice on December 28, 1925. The 
notice given by the plaintiff after the - 
institution of the suitis useless, ` 

The only questionin this appeal is whe- . 
ther the notice given by the plaintif's 
father on August 17, 1925, is a validinotice 
under s. 80 of the Oivil Procedure Code. 
‘no suit shall be instituted, 
against the Secretary of State for India 
in Oouncil,.. 


in Oouncil delivered to, or left at the office 
of, a Secretary to the Local Government 
or the Oollector of the District,...stating. 
the cause of action, the name, description. 

and place of residence of the plaintiff and ` 
the-relief whieh he claims”. The notice, 
therefore, must contain the name of the | 


actual plaintiff who would bring the suit. 


It ‘is clear, therefore, from the wording of 
s.80-that notice must be given by the . 
Perot who becomes the plaintiff and by ' 
no other. , 
In Bachchu -Singh v. Secretary af State 
for India (1) it was held that the language. 
is imperative, and absolutely 


(1) 25 AT 


decision of the . 


until the expiration of two, - l 
-months next after netice in writing has 
“been, in the case of the Secretary of State 


101 0. 180" 


provisions of the section. 
was observed: — 

“If we acceded to this contention, 
it appears to us that we should be adding 


At page 191* it 


words to's. 424 which find no place in it. 


It would be. necessary tó add after the 
words ‘name and place of abode of the 


intending ‘plaintiff’ some such words as ‘or 


of the party through whom such intend- 
ing plaintiff claims.’ ” 

Those rem&rks apply with greater force 
to the present s. 80: in which the word 


“intending” has been omitted. We think, 


therefore, that the view taken by the lower 
Court is correct. 

16 was argued on behalf of the appellant 
that the word “plaintiff” is defined in the 
Indian Limitation Act as “including any 


person from or through whom a plaintiff. 
derives his right to use”. That definition. 


has not been adopted by the Legislature 
in the Qivil Procedure Code, and would 
not govern s. 80 of the Code, and it 
must, therefore, follow that the actual 
plaintiff who brings the suit must give 
notice under s,.80, Civil Procedure Code, 
`” We, therefore, dismiss the appeal with 
costs. f 
A 


; Appeal dismissed; 
*Page of 25 A—[Hd] 
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BOMBAY HIGH COURT. 

‘ Sxconp OwiIL APPRAL No. 627 or 1927. 

oe February 7, 1930. 

‘<: Present: —Mr. Justice Madgavkar and 

“> i” | Mr, Justice Patkar. 

KESHAV MAHADEV SONALKAR— 

i DEFENDANT—ÅPPRLLANT 

O sog mersus. 

. LAKSHMAN NARAYAN PHADNIS— 
l PLAINTIFF— RESPONDENT. 
' Bombay District Municipal Act (III of 1901), 
s. 15 (£)—Bombay Primary Education Act (IV of 
1928), r. 13—Munieipal Councillor appointed as mem- 
ber of Scheol Board—Disqualification as Councillor, 
whether implies disqualification for Board—Chair- 
man of Board, power of, to decide whether member. 
was .disqualified—Interest in contract with Munici- 
pality, when disqualification. 3 

The plaintiff was elected a member of the Municipal- 
ity of Jalgaon on February 12,1925, for a period of 
three years commencing from April1, 1925, and on 
May 8, 1925, the: Municipality elected him tobe a 
member of fhe School Board. On August 26, 1925, 
on a petition to the District Judge, it»washeld that 
he was disqualified unders.15 (f) of the District 
Municipal Act for election on the Municipality by 


reason of his interest in a` printing contract which the- 


Municipality had-entered with his father with whom 


he was joint. From September 23,1925,the defende- 


ant No.-1, Ohairman- ofthe School Board Jalgaon 


t 


| | “KEBHAN MAHADEV Vi LAKSHMAN NARAYAN? 
instituted without compliance with the. 


815 ` 


refused to send-him notices-of the meetings of tha > 


School Board or to allow him toserve thereon, not- 
withstanding asubsequent resolutionof the Munici- 


pality in favour of the plaintiff-respondent, Accord- ` 


ingly in 1926, the plaintiff brought a suit against the 


Chairman andthe School Board fora declaration : 
of the School : 


thathe continued to be a member 
Board and was entitled to work on it and for invali- 
dating allthe resolutions from September 29, on- 


- wards and amandatory injunction accordingly : 


Held, (1) that the decision of disqualification for 
Municipality did not necessarily imply that the 
plaintiff was disqualified from being amember of 
the School Board; 

(2) that. the defendant was inot competent 
to decide whether the plaintiff was disqualified and 
whatever his own opinion as tothe disqualification 
of the plaintiff, he was not justified in refusing to 
give him notices of the meetings from September 


onwards andin refusing to allow him toattend the. 


meetings’ or to vote. 
Where a contractor has wholly performed hig 
part: of the contract and nothing remains to be done 


under it except that he isto receive payment, his 


disqualification comes to an end. 
Cox v. Truscott (1), referred to, 


Second appeal from a decision of the 
District Judge, East Khandesh at Jalgaon, 


in Appeal No. 283 of 1926, reversing that of ` 


the Subordinate Judge at Jalgaon, in Civil 
Suit No. 197 of 1926. 
Mr. W. B. Pradhan, for the Appellant. 
Mr. H. B. Gumaste, for the Respondent. 
JUDGMENT.—The plaintifi-respond- 
ent, Mr. Phadnis, was elected a member of 
the Municipality of Jalgaon on February 


_ 12,1925, for a period of three years com-. 
‘mencing from April 1, 1925; and on May’ 


9, 1925, the Municipality elected him to be 
a member of the School Board. On August 
26, 1925, on a petition to the District Judge, 
it was held that he was disqualified under 
8.15 (f) of the District Municipal Act for 
election on the Municipality by reason of 


his interest in a printing contract which the - 


Municipality had entered with his father 
with whom he was joint. From September 


23,1925, the defendant No. l; appellant’ 


Mr. Sonalkar, Chairman of the School Board 
Jalgaon, refused to send him notices 
of the meetings of the School Board 
or to allow him to serve thereon, notwith- 


standing a subsequent resolution of the. 


Municipality in favour of the plaintiff. 
respondent. Accordingly in 1926 the 
plaintiff-respondent No. l brought ‘a 
suitagainst the Ohairman Mr. Sonalkar, 
as defendant No..1 appellant and dė- 
fendant No. 2 the School Board for'a 
declaration that he continued to be a 


member of the School Board and was entit]- - 


ed towork on it and for invalidating all 
the resolutions from September 29 onwards 
and a mandatory injunction accordingly, 


The defendant-appellant relied on the- 


a 


ete 
of “defendant No. 1. was proved. In appeal. 


- disqualification from the 


“818 - 
disqualification under s. 15 (f) against the 
ANTR The - defendant: No, -2 School 
Board took mo part in the suit.” > > 
“The trial ` Court-held that the plaintiff's 
disqualification to sérve on the. Municipal- 
ity necessarily implieda similar disqualifi- 
cation to serve on, the School “Board, and 
dismissed the, suit, ordering each party to 
its own Costs as no malice on the part 


by the plaintiff, the District Judge took a 
contrary view, and held that the plaintifi’s 


‘not disqualify him from 


qualification was not proved ‘to have exist- 


ed on the necessary dates in the case of the 


School- Board, allowed: the appeal, and. 


‘granted ` declarations- with costs in -the 
District Court against defendant No, 1. ° 
” Defendant No. 1 appeals. Boe 


- "Phe only contention for the appellant is 


that the plaintiffs disqudlification to serve 
on the Municipality necessarily included 


his disqualification to serve on the School 


. Board, particularly as one pill in respect of 


“printing remained to be paid to the father of 


plaintiff-respondent and.that tHe votes cast 


.. for the plaintiff must slong with his election 


hi pain 


be, taken to be'mull and void so as to justify 


: the defendant-appellant in treating the 
_-plaintifi-respondent’s 


election a. nullity. 


ellant’s case 
he oUF rounds: Firstly, the decision of 


‘on two. 


| disqualification forthe Municipality did not 


„petent to tio ine 
‘Peg disqualification for the School Board. 


necessarily imply nor was the appellant com- 
decide the question of the plain- 


The.Board is, constituted for every local 


- authority under 's. 3° of Bombay Act IV of 


1923. Under Government Resolution, 2534, 


. dated October 10, 1924, Educational Depart- 


ment, the Jalgaon School Board consisted 


“< òf- nine members, four of whom: were 


-Act IV 


` partner, 


general representatives, none being neces- 


-Bari mbers of the local authority, that 
e Municipality. Rule 13 of Bombay 


K of 1923 is as follows: 
“ “No person shall be a member of a School 


4. Board constituted under a local authority, 
- unless (1) 


he ordinarily resides within the 
district and (2) is not disqualified to be 


: a member of the Municipality under s. 19 
' of the 


Bombay District Municipal Act.” | 
._ , Bection 15 of the Bombay District Muni- 


‘cipal Act-runs thus: | 
“NG person may be a Oouncillor—...(f) 
gave as hereinafter provided, has 


Thos by himself or. his 


directly or indirectly, 


contract or employment with or under, or 


vy aman behalf of. g Yypjcipality." 
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Municipality did . 
being a: member. 
of the School Board and that the dis-; 


fails, in our opinion, . 


any share or interest in any work ` 
done by order of a Municipality, or in any . 
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"All that the District Judge decided:in the- 
present case was that the father with whom 


the plaintiff is joint had a Municipal con-~ ` 


tract for printing, which expired on.March 
25, 1925, thereby disqualifying the plaintiff. 
also for the election on. February 12, 1925. 
It does not, however, follow that the dis- 
qualification continued from April 1, 1925, 
onwards and existed on May 9, 1925, or 


“about a week before the date of the nomi- 
nation of the plaintiff to the School Board, - , 


The mere fact that one of the bills remain~ 


ed unpaid did not. necessarily cause ‘the | ` 


disqualification to continue. “Where a 
contractor has wholly. performed his part `- 


of the contract and nothing remains. to be .. 


done under it except that he is to receive 
payment, his disqualification comes to an 
end.” Cozx.v. Truscott (1). ni 
Secondly, as regards the appellant's power 
to decide on the disqualification of. the. 
plaintiff for the School Board,-in - the” 
absence of any statutory authority such .as. 


the District Judge in the case of Municipal. |. 


elections, the presumption would be in . 
favour of suits in the ordinary Courts of 
Law and-not of authority vested in the. 
Ohairman such as defendant No. 1 appel- 
lant, The Speaker in the House of Com- 
mons and the-Mayor in the case of Munici- ' 
pal Corporations have no such authority; 


jurisdiction being in the former casé vested . ` 


in the King’s Bench Division or the High 
Court of Justice and in the latter in the- 


- Commissioner under the . Municipal Oor- ; 
poration Act of 1882. The Ohairman, being ` -` 


particularly’ a Pleader, ought to “have 
known that he had-no such authority. 
Whatever his own opinion as to the. dis- 
qualification -of the plaintiff, he was -not 
justified in refusing to give him “notices of 
the meetings from September onwards and 
in refusing to-allow-him to attend the.meet- 
ings or to vote. As thé term of the School 
Board has, however, ended, the question is. 
not now of much practical importance , bet- 
ween-the present parties. Its only. bearing’ 
is ‘on the-question of costs. On the merits, 


therefore, the decree of the lower Appellate’. .” | 


Court is, in our opinion, correct. 


‘In regard to costs, the plaintiff has ~~ 


succeeded in his appeal to the District 


Court’ -and ` the . defendant-appellant has... . 


failed here.: ‘In view of the finding of the 
lower Court as to the absence. of-malice, we 
order that each party should pay his own 


costs in ‘the trial Court. The defendant | '-` 


No. 1, appellant, ‘will, however, pay. the’ 
plaintiff-respondentis costs: here and in 
the District Oourt, © ° 0 e0 0 o o 
Sa oono ot 4” Decree confirmed. 
(1) (1905) 92 L, T, 650; 69 J, P, 174; 21 T, L. R. 319; 
A e ees 


"724 I, 0. 1930 

` CALCUTTA HİGH COURT. 

APPEAL FROM ORDER No. 76 oF 1928. 
March 6, 1929, 


Present:—Mr, Justice B. B.. Ghose and s 


Mr. Justice Panton, f 


JANAKINATH-SINGHA RAY—PLAINTIFF 
N hi f —APPELLANT f 
: _ versus . ; 
NIRODBARAN RAY—Darenpant— 
oat . RESPONDENT, | 
_ + Civil Procedure Code (Act V of 1908),. O. XX, r. 12 
~Suit for péssession and mesne profits before 1908— 
Decree after 1908—Application ‘for mesne profits, 
whether proceedings in suitor execution~-Death of 
defendant—Rules as to abatement, applicability of— 
Change of law of procedure, effect of, on pending 
suits—A pplication for substitution, whether can be 
treated as one for setting aside abatement. . ` 
_ In. a: suit for. -possedsion~ and: mesne: profits 
instituted before 1908, a decree was passed in.-1918 
directing mesne profits to be subsequently as- 
certained under O;. I 
A defendant died in 1919 and an application for 
ascertainment of mesne’ profits and substituting-the 
heirs of the deceased was made in 1920, The: appli- 
cation for substitution did-not give the date of 
death of the deceased northe’ date on which ‘the 
plaintiff became aware of his death: 
Held; (1) the. proceedings for ascertainment of 
mesne profits were proceedings in the suit and 
not execution proceedings and the rules of the Civil 


Procedure Code of 1908, as to abatement applied to- 


the case; 

(2) that the application for substitution could’ not 
, under the circumstances, be taken as an application 
for setting aside abatement,.and was time-barred. 


Kedarnath Goenka v. Anant Prasad Singh (1), 


distinguished. . : 

Itis well settled’ that matters’ of procedure apply 
to a pending suit if the law is changed during the 
pendency of the suit. H 7 


Appeal against an order of the Subordi- 


ember, 1927... eae 
: Mr. Sitaram Banerji- (with him Messrs. 
Bijayprasad Singha -Ray and: Suryaku- 
mar Aich), for the Appellant, =.. °° 

. Mr. Brajalal Chakravarti (with him Messrs. 
Nalinikumar Mukherji: and Byomkesh 
‘Basu), forthe Respondent. . >., 


' JUDGMENT .—This ‘is. an appeal by 
‘thé plaintif against thé’ order of the Sub- 
ordinate Judge, dated the 11th November 
1927; refusing to set aside an ‘abatement 
of the suit with -regard-to-the ascertain- 
ment of mesne profits, -as directed by the 
-Oourt under O, XX, r: 12 of the Code of Civil 
Procedure.” The first’ conténtion-on behalf 
of the appellant “is that.the procedure which 
-govérns.this case should be. according: to 
the rules laid down. in the repealed.Gode 
of Civil Procedure of 1882 ande not by the 
Oode, of 1908 -and ‘the'réason given in sup- 
port of this contention ‘is.that the suit for 
possession , ;and -for mesne profits ’.was 


52 ag 
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- brought on-the- 7th April, 1908, whén the 


; 7.12, Civil Procedure Code. , 


ate Judge, Burdwan, -dated the llth Nov- 
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present Code had not come into operation. 
The suit was decreed in the trial Oourt 
on the 29th June, 1909, and dismissed on 
appeal by the defendant, 'That decree 
was set aside by the- High Court on the. 
14th March, 1916, which-remanded the case 
for fresh trial to the first ‘Court and, on 
such retrial, the suit waa finally decreed . . 
on the 14th September, 1918. In the decree, 
it was- directed that proceedings ` with. 
regard to the amount of mesne profits will 
be taken lateron under O; “XX, r.12'0f 
the’ Code of 1908. The learned. Advocate 
for the appellant relies upon the case of. 
Kedarnath Goenka v. Anant Prasad Singh . 
(1) in support of his contention that, in this 
case, the proceedings for ascertainment of. . 
mesne profits should be corisidered ‘as.-a . 
matter in execution, as it used to be done - 
under the Code of 1882.-That being. so;: . 
the rules as regards the abatement ‘of a 
suit would not apply to these proceedings. 
The case relied upon by the appellant. does. ` 
not seem tous to-support the proposition 
put forward. In that case the’ decree: of 
the trial Court was made under the old 
Code of 1§82, by which it was directed that . 
the mesne profits should be ascertained in 
execution. That decree was affirmed ton 
appeal and finally by the Judicial. Com-: 
mittee after the Code’ of 1903 came’ into 
operation, but there. was no alteration in 
the terms of thedecree. In that case their 
Lordships held that the ascertainment ‘of © 
mesne profits was a matter to be proceed- 
ed-with in execution, and the rules -Taid 
down for abatement of suits do not apply. 
to those proceedings: In the present case 
‘the decree was as contemplated under ‘O. 
XX, r.12 of the Oivii Procedure Oode of 
1908 and it was rightly so. No person has 
any vested interest in procedure and it is ` 
well-settled that ‘matters of procedure 
-apply to a pending suit if the law is chang- 
ed during the pendency of the suit.- The 
rules as regards abatement ofa suit will, 
therefore, apply to the present case, as 
provided in the Code of 1908. It is not 
disputed that, if that is so, the suit abated 
in the present case.as against defendant 
No, 1. Defendant No. 1 died on the 18th 
December, 1929. The plaintiff took posses- 
sion of the property in execution in 1918, 
One of the sons of the original defendant 


` erie Oas. 482; 4 Pat. 507; 521. A. 188; 20, 
W. N. 355; (1925) M. W. N. 313; 48 M. L. J, 482;.A, 
I, R. 1925 P. O. 117; 41 O. L. J.:339; 6-P. L. T. 366 
T Tr Li R. 848; 22L, W., 7; 30 Q, W. N, 361 
P. O) > ee ee ee are: aP aig - 


818... | 
No. I died on the 3rd March, 1920. On the 
17th December, 1920, the plaintiff made 
- an. application. to the Court for substitu: 
tion of the heirs of the deceased defendant 
No. l.and also that of his deceased son 
Manmathanath Ray. In that application 
the petitioner did not state the date: of 
the death of. either of those persons ard 
“he simply prayed for substitution of the 
heirs ofthe deceased persons without stat- 
ing - any fact that the suit had abated or 
that the application for substitution was 
made beyond time or that on account of 
any fact the petitioner was entitled to an 
extension of the period of limitation for 


making the application under s. 5 of the 


- Limitation Act. The Munsif apparently 
made an order substituting the heirs- of 
those deceased persons, some of whom 

_ were minors represented by their guardians 
appointed by the District Oourt. Then it. 

‘was found that the claim was beyond 
the pecuniary’ jurisdiction of the Munsif; 
and the case was transferred tothe Sub- 
ordinate Judge. After a considerable lapse. 
of time it was objected on the part'of the 
defendants that the suit had actually abated 
as against defendant No. 1. Thereupon,on the 

_ 29nd July, 1922, an application was made by 
the appellant purporting to have been under 
O. XXII, r. 9, of the Oode for setting 
aside the abatement. Even-in that peti- 


tion, no prayer was made for extending 


.the. period of limitation for making such 
an application, nor were there any facts 
stated which would entitle him to ask for 
such anindulgence from the Court. The 


only thing: that was stated in this petition 


of the 22nd July, 1922, was that the plain- 
_ tiff came to knowof the death of defend- 
ant No: 1 on the 2nd December, 1920. On 


these facts, the learned Subordinate Judge. 


` refused to.set aside the abatement and the 
appeal is against that order. The Sub- 
ordinate Judge held that the application 
under O. XXII, r. 9, was time-barred, as it 
undoubtedly. was, and there was no ground 
for extending the period of limitation under 
‘s.5 of the Limitation Act, It is contended, 
on behalf of the appellant, that, in some 
cases in this Court, the ‘application for sub=: 
stitution hasbeen taken as an application 
for setting aside an abatement. That might 
have been with reference to the facts stated 
in those particular cases in the petition 
for substitution. In this case, the petition 
cannot be taken to have’ been a ‘proper 
application at all. No dates were given 
either of the death of the persons whose 
heirs were cought'to be substituted or the 
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date when the plaintiff came to know about 


their death or any ground which might 
induce the Court to extend the period of 


limitation. : 


At first sight, the Court might consider 
that the petition of the 17th December,. 
1920, was quite in-order and the applica- 
tion for substitution was made on account 
of the death of the persons mentioned there 
within three months of theirdeath. This does 
not seem to be a bona fide application at all. 
Under such cireumetances, we agree with the 
learned Subordinate Judge that the abate- 


_ment should not-be set aside and the ap- 


plication. was barred by limitation and that 
no grounds have been shown why the pericd 
of limitation should- be extended -under- 
8. 5 of the- Limitation Act-- This -appeal. 
must, . therefore, stand dismissed with costs, 
hearing fee, five gold mohurs. = = > 
i af © `  .' Appeal dismissed, ` 
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CALCUTTA HIGH COURT. 
:- Dears REFERENGE No. 3 AND APPEAL No, 
_ 659 oF 1929. SS 
_ November 18, 1929. | 
Present:—Mr. Justice Mitter and Mr. - 
. |. Justice 8. K. Ghose. 4 - 
> - EMPEROR-—PROSEOUTOB | 
ae versus j i 
DINABANDHU OORIYA— AocUusED. 


= Penal Code (Act XLV ‘of- 1860), ss. 300 (1), 802— 


Murder—Accused killing paramour of prostitute— 
while engaged in sexual intercourse—Ojffenee—Pro- 
vocation—Test_ of provocation—Mental-ability of indi- 
vidual accused, whether can be considered—Sentence’ 
—-Extenuating cireumstances—Criminal Procedure 
Code (Act V of 1898), s. 4283—Murder appeal_—Verdict 
of Jury—Interference. - Ee 

A Court of Appeal would not be justified in dis- 
turbing the finding ofa Judgeor of a Jury on a 
simple issue offact unless the ‘verdict arrived at 
seems to be opposed to the entire weight of evidence. 
[p. 821, col. 2.] á i 

Unless there are extenuating. circumstances the 
person who is found to be guiltyof murder -should 
receive theextreme penalty ofthe law, [p. 822, col 


It is well-established law that if a husband dis- 
covers his wife in the act of adultery and thereupon 
kills her, he is guilty of man-slaughter only and not 
of murder. But this rule has no application where 
the woman concerned is notthe wife of the accus- 
ed butonly public woman. [p. 822, col, 2.] 

R.v. Palmer (1), relied on. 

In order that provocation may constitute adefence 
to acharge of murder there must exist such -an 
amount of provocation as would be- excited by" the 


‘circumstances in the mind of'a reasonable man, and 


go asto lead the Jury to ascribe the act to the -in 


= ed that the 
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fluence ofthat passion. The Court ought not to take 
into account the different degrees of mental ability 
i the prisoners who come before it. [p. 823, col 


“R.v. Lesbini (4), followed. a see 
Appeal against the judgment of the 
Additional Sessions Judge,24 Parganas. 


Mr. D. N. Bhattacharya, for the Crown. . 


Mr. Hiralal Ganguli, for the Accused. 
-JUDGMENT. 


Mitter, J.—This is an appeal by Dina- 


bandhu Uriya who has been convicted of 
murder unter s. 302, Indian Penal Oode, 
by the Additional Sessions Judge of the 24- 
Parganas in agreement with the unanimous 
verdict of nine gentlemen of the Jury for 
causing the death of a Brahmin youth nam- 
ed.Kartik Chunder Mukerji, aged about 
25-26 years. He has also been convicted 
under s. 326, Indian Penal Ooda, of causing 
grievous hurt by a sharp cutting weapon 
on one Rajabala a woman of the suburbs of 
Behala. The learned Additional Sessions 
J udge has passed the sentence of death 
on him on the charge under s. 302, He 
has further sentenced him to rigorous im- 
prisonment for a period of four-years under 
8, 326 which is to be operative until the 
sentence of death passed by him is confirm- 
ed by this Court. The matter has also come 
before us by way of reference by the Ad- 
ditional Sessions Judge under s. 374, Ori- 
minal Procedure Code. | š 
On behalf of the prisoner it does not ap- 
pear that any very serious criticizm has 
been made of the summing up by the 
learned Sessions Judge. The only eriti- 
cizm which is made is that the learned 
Judge should have put to the Jury the fact 
that during the course of the investigation 
by one of the Police Officers it was disclos- 
j accused was at the shop of 
Sindhu Pashi at Barisa during the day on 
the date of the occurrence before coming to 
the place where he was arrested and it is 
said that the learned Sessions Judge ought 
to have directed the Jury to draw an un- 
favourable inference against the case for 
the Orown from this very important cir- 
cumstance. It'seems to me that it was not 
the duty of the Orown to put this witness 


before the Court seeing that the witness 


could really have proved the alibi of the ac- 
cused. It was really for the accused per- 
son to call him as a witness for the defence 
in support of plea of any alibi which he 
might have taken but has not taken. It 
Besems to me after considering end reading 
the summing up by the Sessions Judge, 
that the summing up was a most careful 
pno, Every point was put before the Jury 


EMPEROR v. DINABANDBU OORIYA. 


819 


with great Jucidity and there was really. 
ample evidence upon which the Jury could, 
come to the conclusion at which they arriv-, 
ed with reference to the two defences 
which were suggested ‘during the course of 
the argument before the lower Court. One 
theory put forward was that the deceased. 
Kartik Mukherji himself cut a sindh and. 
effected an entrance into Rajabala’s ghar 
and eventually engaged himself in a scuffle 
with her and that these two persons manag-, 
ed to fight with a cutting weapon and cut, 
each other and in the course of the fight, 
Kartik got the worse of itand met with 
his death. It must be said, in fairness to, 
the learned Advocate forthe appellant, 
that he has not put forward or pressed this 
theory before this Court. : f - 
The other theory put forward by the de- 
fence in the course of cross-examination of — 
the prosecution .witnesses was that there 
was no light in Rajabala’s ghar at or about 
the time of the occurrence and that it was 
probable that while Kartik, the deceased, 
and Rajabala engaged themselves in sex- 
ual intercourse the light might’ have been 
‘put out and eventually they might havea 
fallen asleep and that while they were so 
asleep some unknown enemy might hava 
efiected an entrance into the room through 
the sindh and injured both the man and 
the woman. It is said that the woman Ra~ 
jabala having failed to recognise the act~ 
ual assailant who escaped on her cries took 
it into her head to mention the name of the, 
accused out of sheer grudge. It is further. 
suggested that the name of Dinabandhu’ 
occurred to Rajabala not immediately after 
the time of the occurrence but after she had. 
held a consultation with the other unfortu-. 
nate woman living in the same house and 
other persons friendly to her in the local- 
ity. No evidence has been put forward ‘in 
support of this defence and the learned. 
Judge did mention to the Jury this possi- 
ple defence which was suggested in the 
cross-examination of the prosecution wit- 
nesses and I shall show presently from the 
examination of the evidence that this 
defence is baseless. | ~ _ 
Although the matter has come before us. 
as an appeal from the unanimous verdict-of ` 
the Jury and from a, judgment accepting 
that verdict, as the sentence in this case is 
one of death, it has always been the prac- 
tice in this and in the other High Oourts in 
India to deal with the case as a whole, that, 
is, to look into the evidence and consider 
whether the verdict has been rightly arriv-. 
edat, It becomes necessary, therefore, to 


820 a Mbah 
examine the evidence in this casé and to 
- determine whether the verdict of the Jury- 
“Can be sustained on such evidence. a 

The short story, so far as it is necessary’ 
to state, is that the woman Rajabala, who is 
an -unfortunate woman in the suburbs of 
Behala was in terms on her own showing 
of great intimacy with the accused for about 
A year or a year and a half, and it was this 
woman, who out of affection for the accused, . 
enabled him to make his living by starting . 
at her own expense a chat shop in the lo- 


cality. The accused used to live at night . 


with this woman and the evidence disclos-* 
es that he-used.to-come at about 10 P. m. in 
-the night and after that ordinarily no other 
visitor: was allowed access into the room of 
this: woman. It seems that the chat shop 
was Carried on under circumstances which 
left very little profit of late to the accused 
“person'and the accused : accordingly stop- 
ped the small sum of Rs. 8or Rs, 9 which 
used to pay for the- food which he would 
take at the place of the woman. This sort 
- of strained rélationship continued indeed 
for a very- short time when it appears that 
on 18th May last the day immediately. 
‘preceding the date of the occurrence the 
woman was found with another person in 
her room at a late hour of the night. At 
“that time-the prisoner came. Evidently he 
resented -the intrusion of the stranger, 
He entered into the room of Rajabala as- 
saulted:the stranger and took away his cloth 
and “the coat which he was wearing. This 
resulted in ‘a quarrel between Rajabala 
and the prisoner. - Rajabala had to -appeal 
to some ofthe neighbours to induce the 
prisoner to give the clothes back-to the 
stranger who had come to pay hera visit. As 
a matter of fact, evidence is given by one of 
the witnesses-who happens to be the carter 
ofa neighbour of the name of Mohim Chand- 
ra Pramanik that he did actually beat the 
prisoner in order to induce him to deliver 
the clothes to the stranger. It is said that 
while the accused returned the clothes he 
uttered threats to the effect that ithe wasa 
man he would teach a lesson to the woman. 
The exact statement which was made is 
differently stated by different witnesses, but 
this much is clear that the prisoner did 
hold out a threatofteaching the woman .a 
lesson or of taking his revenge on her. This 
wason 8th May. i 
On the 9th, which is the date of - the oc- 
currence, at about 10 P. m. the deceased paid 
a visit to this woman and the evidence-is 
that after the preliminary ‘settlement of-the 
fee she would charge -for entertaining this 
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visitor they entered into Rajabala’s room 
and itis said that while this unfortunate 
young man was in the act of sexual inter- 
course With the woman the prisoner came 
from the direction in’ which Rajabala was 
lying with her head and inflicted wounds 
on the deceased while he was in this act. 
On the first blow being struck it is said that 
the deceased and Rajabala rose from the 
floor where they were lying when another 
blow is said: to have been struck which had 
the effect of causing this young man to fall 
on-a wooden bedstead or takhtaposh which 
was lying nearby. Afterthis it is said the 
prisoner inflicted injuries on Rajabala, 
Rajabala is said to have snatched the 
weapon which is said either to be a hasua 
or akatart or dao from the hand of the 
prisoner but it was again snatched back by 
the accused and several wounds were inflict- 
ed onthe woman. The woman managed 
fo open the door of thercom in which the 
murdered man lay and she cried that it was , 
Dinabandhu, the prisoner, who- had com- 
mitted the murder. This apparently 
attracted the attention of another tinfortu- 
nate woman Giribala who was living in the 
next room and was at that time taking her ` 
night meal. The occupant of the next room 
Hari Dasi another unfortunate woman was 
also roused from sleep and to her also it 
was stated that it was the prisoner who had 
committed the murder. The prisoner in the 


‘meantime, after the door of the room had 


been opened, escaped into the land and 
garden towards the west by an opening or 
sindh which hed been cut in the western” 
matwall, A-sketch map of the huts of 
Rajabala and the other women has been 
made an exhibit in this case and is to be 
found at the end of the paper book. From 
that it appears quite likely that the 
prisoner made his escape through the ` 
sindh in the western wall. A short time 
aiter the occurrence, the case for the Orown 
is, a neighbour who had a tea shop which 
these women frequented, namely, -Atul 
Krishna Das, was called. He heard a 
report of the occurrence from Rajabala, . 
Giribala and others and immediately went 
to the thana to lodge the First Information 
Report. That information is to be found. at 
page 5 cf the paper book and it is necessary 
to reproduce portions of it in order to show 
that the First Information Report agrees in 
its broad details with the case now made 
for the Oron. Atul Krishna said that at 
about 10 o'clock in the night of 9th May he, 
Nani Babu and: Bhutnath’ Shaha “were 


working in his shop at the Gholsapur Bazar 
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when a woman of @holsapur, whom he would 
be able to recognize if seen, cried out 
exclaiming “being killed” at which he 
responded saying what the matter was and 
she said that the paramour of Rajabsla 
Peshakar had cut her witha katari and” 
murdered another and that the accused who - 
was said to have cut-the woman was an 
Uriya Baman called Dinabandhu. Then 
the Firat Information proceeds as follows: 

_. “Then Lran up to Rajabala Peshakar and 
found her lying on her verandah and saw 
serious bleeding cut wounds on her back 
and hands and her whole body was soiled 
with blood. Before I. came here I did not- 
notice whether she had any other wounds. 
At that time a person, whose name I do not 
know, said that a man was lying. murdered 
inside the room. I have heard from-wounded 
‘Rajabala that the paramour Uriya Baman 
Dinabandhu entered the room by cutting 
sindh and wounded her with a katari, and 
murdereda man who came to her room. 
Before coming here, I have not enquired to 
know why he had been murdered, nor have 
I heard, what persons have seen- the 
‘occurrence, I did not see accused Dina- 
bandhu Uriya there, nor before coming here 
have I enquired at what part of the ghar the 

sindh had been cut, This is my ejahar,” 

. In respect ofthe actual occurrence the 
whole casefor the prosecution really rests 
on the testimony of the woman Rajabala 
‘because she isthe only eye-witness to the 
occurrence, : a 
` [His Lordship after considering the evi- 
dence on merits, proceeded as fcllows:] 

“As I have stated atthe outset, the case 
made for the Crown and the evidence given 
by Rajabala in Court tally in main particu- 
lars with that was stated in the First In- 

© formation Report. ` . - 
- Some argument has been advanced in this 
Court that Rajabala’s evidence must be’ 
discredited because the medical. evidence 

shows that her statement that the deceased 
fell on receiving the first blow or another 

. blow after that.is inconsistent with the. 
medical evidence, which shows a number of - 


injuries on the person of the deceased. It - state 


is.-difficult to gather in what condition 
Rajabsla was at the time when she found a 
man with a sharp weapon inflicting wounds 
ona person who was visiting her at the 
time and who was having sexual intercourse 
with her. The attack indeed was very 
. sudden:so far as they. wereconcemned and no 
wonder that in. that confusion Rajabala 
-would not have a clear: impression of what 
actually happened in the room, namely, as 


BMPHROR V. DINABANDBU OORIYA. - 


cP 


to whether there was one injury or several 
injuries -on the person of the deceased. 
‘Having regard to the circumstances in 
which the injuries were inflicted, not much 
importance can be attached to the medical 
. evidence as to the number of the injuries, 
In connexion with Rajabala’s evidencs.it 
has to be remembered that. both the Judge 
_and the nine gentlemen of the Jury-had ‘an 
opportunity of observing the demeanour of 
that witness. Thatis an advantage which 
the Judge and the Jury in the Oourt below 
had over.the Court of Appeal and, as has 
been said on the highest authority a Oourt 
of Appeal would not be justified in disturb- 
ing the finding of a Judge or ofa Jury ona 
simple issue of fact unless the verdict ar- 
rived at seems to be opposed to the entire 
weight of evidence. I think, therefore, . 
that the occurrence took place in the manner. 
alleged by Rajabala and that the wounds 
which caused the death of Kartik were 
inflicted by the prisoner in the manner in 
which- she deposes. i 
It has next been argued-that there are 
discrepancies with regard to the occurrence 
of 8th -May and that if the incidents had 
not taken place in the manner alleged, 
would he no motive in the prisoner in com- 
mitting the crime on- the 9th. We have 
listened to the learned Advocate for the © 
appellant on this part of the case at great 
length and I do not consider: that. the dis- 
erepanciés are such as would entitle- us to- 
hold that the incidents of the 8th did not- 
take place in the manner in which most of: 
the witnesses state, The learned Judge 
did put before the Jury the slight- 
“ discrepancies between the different -witnes- 


sea. It.appears, however, from the evidence _ 


1 


of Mohim Ohandra Pramanik, one of the- 


. principal shop-keepers of-the locality who 


took an active part in the incidents of the 
8th, that he called the prisoner and that on 
his orders his cartman Dabiraddi_ Sheik 
(P. W. No. 12) appesred and - slapped 
Dinabandhu and snatched the clothes from ` 
him. The cartman corroborates his master 
in- thé main details. As | have already 
d, the evidence leaves no doubt that a 
at| was held out by the. prisoner to` 
Rajabala that he would teach her a lesson. 
The question as to whether he actually used 
the words that if he was to give her up he 
-wouid cut her to pieces rests on the testimony 
of the carter Dabiraddi. Be that as it may, 
the entire evidence supports ‘the threat. 
There may be some . discrepancies -with - 
regard to the actual words used. -. | 
‘Tt has next been arguedon behalf of the: 


thre 


go. 
prisoner that it’ seems singular that if he 
“was the man who committed this crime 
there would be no trace of blood on his 
clothes when he was arrested in the shop 
at aboutone o'clock in the morning of the 
10th. It seems to me that a possible explana- 
tion of this is that as it was a premeditated 
plan the accused person might have thought 
beforehand of the means of removing all 
traces of the crime from his person, he 
might:have thrown the hasua or the katari 
either in some tank or in some out of the 
way place, he might have removed either 
the gurensey or the coat or the jama which 
he was wearing, and after removing all 
traces of the crime he might have gone to 
the shop wherehe used to work and rested 
there at that time of the night. It is a very 


significant circumstance that at 1-30 in the ` 


morning when he was arrested by the Sub- 
Inspector he seemed not to be asleep 
but was rather awake, and it is quite 
possible that he had been to that shop 
shortly before the time when he was 
` arrested. This interval between the actual 
commission of the murder and the time 
“when he went tothe shop might have been 
‘utilized for the purpose-of removing all 
traces of the crime. This, of course, seems 
to me to bé apossible explanation. It is 
also said that there was no trace of blood in 
his hands. Of course, the evidence of the 
Sub-Inspector is that he could not, with his 
naked eyes, discover any blood, but serap- 
pings of the finger nails were taken several 
days after the occurrence and the result of 
the chemical examination shows existence 
of human blood in the finger nails of the 
‘accused.’ Ido not lay much stress on this 


circumstance. This is after all a very weak ` 


evidence. 
. Considering, therefore, all the circum: 
stances, I think that the Jury arrived aba 
correct verdict and that their verdict- is 
justified on the evidence. 
‘It remains now to consider the question 
as to whether the extreme penalty of the law 
Should be inflicted on the prisoner, The 
rule which is generally followed in this case 
-is that unless there are extenuating cir- 
cumstances the person who is found to be 
guilty of murder should receive the extreme 
penalty of the law. I do not find any 
. extenuating circumstance in this case to 


induce me to inflict the less severer punish-. 


ment of transportation for life, ` The attack 
seems to be a deliberately planned one. The 
-sindh muat have beén cut at sometime of the 
night by the accused who was 


there,: possibly in the closed verandah, 
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watching for an opportunity to wreak his 
vengeance either cn Rajabala or on the 
person whom she might: entertain at that 
time of the night. There was a considera- 
ble amount of premeditation and it ‘cannot 
be said in this case, as has been sought to 
be argued by the learned Advocate for the 
appellant, that there was asufficient pro- 


vocation which would justify us in not 


passing the extreme penalty of the law. 
The learned Advocate for the appellant has 
sought to put this case, ifnoton the same 
footing, on a somewhat analogous footing 
as in the caséof a-husband murdering his 
wife caught in the act of adultery or 
murdering the adulterer. The two cases 
can bear no possible analogy. Itis well- 
established law thatif a husband discovers 
his wife in the act ofadultery and there- 
upon kills her he is guilty of man-slaughter 
only and not of murder. But that rule has 


-no application where the relationship be- 


tween the parties is not that of husband 
and wife. There can be no question in 
this case that the relationship between the 
prisoner and Rajabala was that of husband | 
and wife, nor can it be regardedasa case 
of two unmarried persons living together 
as husband and wife. The evidence clearly . 
establishes that Rajabala was a public 
woman and that all persons willing to visit 


-her at any rate before 10 o'clock at night 


were entitled to be entertained by her. 
This rule as has been pointed out in a 
recent case which applies to the case of .a 
husband ‘discuvering his wifein the act of 
adultery, cannot even be extended. to the 
case of a person who kills one with whom he 
has been engaged to marry. I may just 
refer in this connexion to thecase of the . 
R. v. Palmer (1). Where Channel, J., points 


‘out 


-“It ia well-established Jaw that if a 
husband discovers his wife in the act of 
adultery and thereupon kills her he is 
guilty of man-slaughter only and not of 
murder, That has been extended in R. v. 
Rothwell (2) and R. v. Jones (3) toa sudden 
confession by a wife of past adultery, an 


` extension which no doubt createsan excep- 


tion to the general rule that provocation by 


- wordsis not enough. The reason ‘for that 


exception is that a sudden confession ig 
treated as equivalent to adiscovery of the 
act itself, But here the relation between 
the parties was not that of husband and 

(1) (1913) 2.5.. B. 29; 82 L. J. K. B. 531; 108 L. T. 
Bu, 17 J. P. 340; 23 Cox, O. 0. 377; 29 T. L. R, 


(2) (1871) 12 Cox, O. O. 145; 
(8) (1908) 72 J. P. 215. 
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wife, nor was it 4 case of unmarried persons 
living together as husband and wife. They 
were simply persons who were in position of 
being engaged to be married. Under those 
circumstances if the effect of the summing 
up was to leave the Jury under the im- 
pression that they could not properly find 
a verdict of man-slaughter we think that 
it was right.” ; . 
Tt has next been sought to be argued on 
behalf of the prisoner in connexion with 
the mitigåtion of sentence that if the 
prisoner was an illiterate man, a man with 
a defective mental balance what-we have to 
consider is whether the provocation was not 
sufficient in the case of such a person to 
deprive him of his self-control ; and, if this 
was 60, it is argued that there is an extenuat- 
ing circumstance and the extreme penalty 
of the law should not be passed upon him. 
The answer to this argument is furnished 


_ in a very instructive judgment _of Lord 


Reading O. J.,inthe case of R.v. Les- 


- bini (4), where the question arose whether 


the conviction should be altered from one 
of murder to one of man-slaughter and the 
sentence consequentially altered. It is 
useful in the present controversy to quote 
in extenso what was said by the Lord Ohief 
l oe with regard to an argument of this 
ind. 
. “Ib ig now said before us that weas & 
Court of Appeal might come to the conclu- 
sion that the tests laid down inthe well- 
known authorities as to the provocation 
necessary to constitute a defence of man- 
slaughter are too narrow and that we could 
extend it, and ifwecome to the conclusion 
that it ought: to be extended we could 
enter a verdict of man-slaughter and alter 
the sentence. It is sufficient to say that 
we see no reason to dissent from what was 
said -by Darling, J., in giving judgment 
in R: v. Alexander (5). A similar. argu- 


- ment was placed before the Oourt in that 


ease. It substantially amounts to this, 
that the Court ought to take into account 
different degree of mental .ability in the 
prisoners who come before it, and if one 


- man’s mental ability is less than another's 


it ought to be taken asa sufficient defence 


` ifthe provocation given to that person in 


fact causes him to lose his self-control, 
although, it would not otherwise be a suffi- 
cient defence because it would not, be pro- 
vocation which ought to affect the mind of 
a reasonable. man. We agree with the 
(4) (1914) 3 K. B. 1116: 84 L. J. K. B, 1102; 112 b. T. _ 


(5).(1914) 109 L. 'T.745; 23 Cox, O. O. 604. ` 


< < (©) (1871) 100x, O, 0,886. O s 0 sT 
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- judgment of Darling, J., in R. v. Alexander 
(5) and with the principles enunciated in 
R. v. Welsh (6), where it is said that ‘there’ 
must exist such an amount of provocation- 
“as would be excited by the circumstances 
in the mind of a reasonable man, and so as 
to lead the Jury to ascribe the act to the 
influence of that passion... We see no 


. reason, therefore, to dissent in any way 


from the principle of law on which this 
case was tried, On the contrary we think 
it is perfectly right. This Court is certain- 
ly not inclined to go in a direction of 
weakening in any degree the law that a 
person who is not insane is responsible in . 


- law for the ordinary consequences of his 


acts.” 

_ Applying this test to the present case 
it. appears to me that the act of the accus- 
ed was one which is shocking to the ordin- 
ary sense of humanity. This Brahmin 
youth Mukherji in a moment of weakness 
was led to the vicious atmosphere of a 
brothel and while he was in the act of 
sexual intercourse he was attacked with 
almost dramatic suddenness by the accus- 
ed with a weapon which caused his death. 
In my opinion, this is a case where the 
extreme penalty. of the law should be 
passed upon him. I would accordingly 
confirm the sentence of death passed on 
the prisoner by the Additional Sessions 
Judge and dismiss the appeal. T 
S. K. Ghose, J.—The accused was 
tried on charges under ss. 302 and 326, 
Indian Penal Oode, before 
Additional Sessions Judge of Alipore sit- 
ting with a Jury of nine persons. The Jury - 
unanimously found the accused guilty on 
both the charges. The learned Judge 
agreeing with the Jury has convicted the 
accused on both the charges. On. the 
charge under 5. 302 he has sentenced the 
accused to death and under s. 374, Oriminal 
Procedure Code, he has referred the case 
to this Court for confirmation of the death 
sentence. The prisoner has also appealed 
to this Court.: So the case is open to. us: 
both on factsandlaw. (His Lordship stated 
the facts and after considering the evidence 
proceeded as follows.). It comes to this 
then that Rajabala actually recognised 
the accused as the person who assaulted 
her and the decedsed. At the timeof the 
assault she cried out mentioning the name 
of the accused and this is deposed to by 
the neighbours who came immediately 
afterwards. There is evidence as to cir- 


the learned . 


BA e 


had a strong motive to commit the, assault. 
In fact, on the previous day he had assault- 
‘ed another person who was being entertain- 
ed ‘by 'Rajabala and he had gone away 
threatening to do further harm. At the 
time of the occurrence there was no chance 
of making a mistake, as there was ‘a lamp 
burning inthe room. The evidence is of 
‘witnesses who bear no special grudge 
against the accused, 7 

` -The learned Judge in his charge to the 

- Jury pointed out that, according to. the 


doctor, the injuries inflicted on Kartik were ` 


-“not necessarily’ of immediate dangérous- 
ness” and he went on to say: 

“The question is whether the Jury will 
find that the act was done with the inten- 
tion of causing the death of Kartik Mukher- 
. ji. In this connection Jury will notice the 
nature of the injuries on Rajabala on whom 
aie) injuries were not inflicted.” , 
: It seems'to me that in saying this the 
learned Judge put the matter is Saen in 


favour of the accused as was possible, 


“It has been argued by the learned ‘haven: 


cate for the appellant that the lear 

Judge should not have drawn the area 
tion of the Jury merely to the first part of 
s:-304, Indian Penal Code, but that he should 
have gohe on and drawn their attention to 


“the second part ofthat section. But the. 


' Jury did not even accept the view that the 
offence would come.under the first part of 
_8, 304, Indian Penal Code, evidently they 
took the’common sense view that the in- 
tention of the. accused was to cause death. 
The learned Advocate for the appellant has 
also argued that there was room for pro- 
vocation. But this argument is futile in 
view of the fact that the assailant had al- 
ready éntered the room by cutting a sindh 
-and being armed with a cutting weapon. 
He was evidently lying in ambush, waiting 
for an opportunity, and he did enter at the 
psychological moment when the woman 
and the other man were engaged in sexual 
intercouse. It seems to me, therefore. that 
the plea of provocation cannot possibly be 
sustained. ; 
The case isa quite simple one and the 
facts. are clear. The learned Judge has 
delivered an admirable.charge in the course 


of which he has drawn the attention of the’ 


Jury to all the salient features of the case. 
The charge is. a fair one and the learned 
Judge has laid due stress on the points 
that are in favour of the prisoner. The evi- 
dence is, however, sufficient and convincing. 
Upon this evidence the Judge and the Jury 
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could come to no other conclusion than that 
the accused is guilty under s. 302, Indian 
Penal Code, in respect of the injuries caused 
on the deceased and under s. 326, Indian 
Penal Code in respect of the injuries caused 
to Rajabala, In passing sentence the learn- 
ed Judge has' carefully considered the ` 
question as.to whether there is any ex- 
tenuating circumstance. He has found 
none, and I agree with him. The appeal of 
the prisoner must, therefore, be dismissed 


_ and the reference must be accepted. The. 


conviction under s. 202, Indian Penal Code, 
and the sentence of death passed there- 
under must be confirmed. I, therefore, 


‘agree with my learned brother in the order | 
that he has made, | 


A, ‘ Appeal dismissed, 


CALCUTTA HIGH COURT. 
. ORIMINAL. Revision No. 1054 oF 1928, 
February 11, 1929. : 
Present :—Justice Sir Zahhadur Rahim 
- Zahid Subrawardy, Kr, and Mr, Justice. . 
Mukerji. : 
SIDE NATH AW ASTHI—PETITIONER 
- © ` versus - 
EMPEROR— OPPOSITE PARTY. 
` Criminal Procedure Code’ (Act V of 1898), ss: 222. 


. (2), 408, 526—Penal Code (Act XLV of 1860), s. 408—- 


Charge for misappropriation of several sums—Suc- 
cessive trials for separate sums, legality of—S. 408, 
applicability of—Police chalan for subsequent.mis- - 
appropriations, legality of—Procedure to be followed 
—Transfer of case—Jurisdiction of Magistrate 
transferring case. a 
On a chalan submitted - by the Police against the 
accused in respect of criminal breach of trust of a 
gross sum of Rs. 3,651-5-3 the Additional Presidency 
Magistrate of Calcutta issued warrant against the 
accused. The case was subsequently transferred to, 
and tried by,” another Magistrate.” Charges were 
framed in respect of three items, viz., Rs. 257-8-3, 
Rs. 1,855-0-3 and Rs. 178-11-3 and the accused, was 
convicted on those-charges. Another chalan was” 
again submitted. by the Police to Additional Chief ` 
Presidency Magistrate against the accused in respect 
of Rs. 700, Rs. 100 and Rs. 100 which were included. 
in the gross sum of Rs.3,651-5-3 andthe accused 
was again convicted and sentenced on these charges :. 
Held, (1) that the Police had no power to submit 
a second chalar, though they might have moved the 
Magistrate for a second or further trial; [p. 825, col. 2.] 
(2) that such application could be made only tothe. , 
Magistrate “who had tried the case. [p. 826, col, | 


L. z : 
J padhabullan Roy v. Benode Behari Chatterjee- (1) 
and Moul Singh v. Mahabir Singh (2), and other cases 


- referred to a 


(3) that though s. 403, Oriminal Procedure Code,” Ne 
did not strictly apply, the principle underlying the 


. - r i 


e 
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fection applied and the seeond ‘trial ought Tot. to. i 


have baen 'held; ` [p. 828; col 2} - 

(4) that though” the accused could have obtained 
an order staying the trial :ifhehad moved in time, 
the conviction could not be held to be illegal on this 
ground alone ; [p. 827, col. 1.] 

- (9) the Ben tenes should, however, be’ reduced to the 
minimum. 

Per Sakri ardi d. — Though é a person who commits 
# breach əf trust of, or misappropriates, different 


sums of money commits so many offences, if is not” 
desirable that he should be tried as many times: 


mban he -could be tried for all of them in one trial. 
[bid 
Criminal revision against- an- order of 


the Additional Chief Presidency Magistrate, 


Oalcutta, Northern Division, dated the 
26th September, 1918. 


Mr. Probedh Chand Chatterjee, for the. 


Petitioner. 
Mr. Satindra- Nath Mukeriee, for the 
` Qrown, ` 


; JUDGMENT. 
‘Mukerji, J.—On a chalan submitted 
by the Police in which it was stated that 
“the petitioner had, as a Durwan in the 


employ of Messrs. Sew Narain Golap Roy,’ 


committed criminal breach of ‘trust in 
respect of a gross sum of Rs. 3,651-5-3, 
the Additional Ohief Presidency Magistrate 
of Calcutta issued warrant against the peti- 
tioner on the 19th July, 1927. On the 12th 
September, 1927, the case was transferred 


by the Additional Chiet ‘Presidency -Magis-. 


trate to the Fourth Court,that is to say to the 
Court of Mr. H. K. De, Presidency Magis- 
` trate. That learned Magistrate thereafter 
proceeded to try a co-accused of the peti- | 
tioner who had also been sent up for trial 
on the same Police chalan and discharged 
him under s. 253, Criminal Procedure Uode. 
On the 15th November, 1927, the trial of 
the petitioner commenced before Mr, H. K. 
De, the offence specified in. the Summary 


Form prescribed by s. 370, Oriminal Pro-. 


‘cedure Code, being “criminal breach of 
trust as `a servant in 
Rs, 3,651-5-3 realised on purjas entrust- 
ed to him by Ganapat Rai Chowdhury” 
(the manager of Messrs. ' Sew Narain Golap . 
Roy). “a, 408, Indian Penal Code.” Oharges 


in respect of three items viz, Rs, 257-8-3, - 


Rs.. 1,85503 and Rs. 178-113 were 
framed against the petitioner as being the 
items in Tespect of which criminal breach | 
of -trust was committed by the peti- 
` tioner on the 6th June, 1927, and the peti: 
tioner was convicted on these charges and 
was sentenced to undergorigorous imprison- 
ment for three months. The trial thus con- 
-cluded before Mr. H. K. De, on the- 8th 
February, 1928, 
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On the 14th April, "1928, another chalan . 


respect of- 


623 


was submitted by the Police to'the Addi- °° ` 


tional Chief Presidency Magistrate stating 
that the petitioner had committed criminal 
breach of trust of three sums of money, viz., 


109, Re. 100 and Rs. 100, on the 6th June, . 


927, 25th May, 1927, and 24th May, 1927, 


DA. the other particulars being the A 
same. as in the previous chalan. It was“ 
stated in the halan that the petitioner was’ 
, undergoing the sentence paszed on ‘him by 


Mr. H..K, Da, The Additional Ohief Pri. 
‘sidency Magistrate’ issued order. for 
the petitioner being brought up for trial. 


. The petitioner put in a petition objecting ` 


to the trial on the ground that these three 
items were included in the gross sum of 
“Rs. 3,€51-5-3° and maintained that 
he had already been tried for the whole 


offence that he had committéd, and so 


under s. 403, Oriminal Procedure Oode, 
could not be tried again. The Additional 
Chief Presidency Magistrate disallowed the 


objection, proceeded with the trial and ulti- __ 


mately convicted the petitioner in respect 
of the said three items and sentenced 
him to undergo rigorous imprisonment for 
three months. 

The petitioner then moved this Court and 
obtained this Rule. The grounds of the 


tc 


Rule are that s. 403, Oriminal Procedure . - 


Code, was a bar to the second trial of the 
“petitioner, or at any rate, on the principle 
underlying that section, no such second 
trial should have been held. It should be 


noted here that itis not disputed on behalf” | ' 


of the Orown that the three items in respect ` l 
of which the second trial was held are in-`' 


cluded in the gross sum ,of Rs. 3,651-5-3 
though they are not covered by any of the 
three items which formed the subject- 


matter of the charges framed in the first ` 


trial. : 

At the outset I may BEDENG that I do not 
understand how the Police could have 
submitted a-second chalan when on the 
‘first one, which included all the items of 
the second ‘chalanin the gross sum that 


was mentioned therein, cognizance of the’ 


entire offence had already been taken by 
the Magistrate. It is true that they might 
have moved the Magistrate for a second or 
a- further trial in respect of some offence 
or offences which had not yet been tried, 
but such application would lie to` Mr. H, K. 
De to whom the whole case, on the first 
“chalan, had been made over, and not to 
the Additional Ohief Presidency Magistrate, 
‘It is- well-settled that in circumstances, 


~- guch as these it was Mr. H. E. De alone, 80. 


.., 826. 5 
long as the case had not been re-transferred 
from his file, who was competent to deal 
with any such application, Where a Ma- 
gistrate has once become properly seised 
of ‘a case by transfer or otherwise he is 
seised of the whole matter and a superior 
-Magistrate cannot take action except under 
Ohap. XXXII or by withdrawal of the case 
to his own Oourt: Radhabullav Roy v. Be- 
node Behari Chatterji (1), Moul Singh v..Ma- 
habir Singh (2), Golapdey Sheikh v. Queen. 
Empress (3) and Ajab Lal Khirber v. Em- 
peror (4). Were this a ground on which 
the rule had been issued I should have felt 
no difficulty in making it absolute and 
quashing -the conviction of the petitioner 
on this ground alone. To turn now to the 
grounds of this Rule. : ae 
‘Now, there is a divergence of judicial opin- 
ion on the question whether after a trial 
in respect ofa gross sum in respect of 
which breach of trust was alleged to have 
been committed between two specified dates, 
8 second trial in respect of an offence 
alleged to have been committed on an in- 
termediate but not included in the gross 
sum is permissible.. In In re Appadurai 
Ayyar (5) the Madras High Oourt held that 
under such circumstances the charge in the 
first trial should be taken to have included 
all the items covered by the period and 
the same view was taken by Suhrawardy, 
J., in Nagendra Nath Bose v. Emperor (6). 
A contrary view was taken by the Bombay 


-` High Oourt in the case of Emperor v. Ka-. 


. shinath Bagaji Soli (7). This contrary 
view also has been taken by -Newbould and 


- Greaves, JJ., in theaforesaid case of Nagen- 


dra Nath Bose v. Emperor (6) in which, how- 
ever, Newbould, J., pointed out that it would 
make a considerable difference if it were 
shown that the defalcation which formed 
the subject of the charge in the second 
.~ trial was within the knowledgé of the pro- 
secution and so could or might have been 


included in the charge in the first trial.” 


These cases have but a remote bearing on 
the present case in which it is not tha fact 
that the former trial was for a gross sum 
and so I am not called upon to express my 
"own view on this matter. 


(1) 30 O: 449. 

(2) 4 O. W. N. 242, | 

(3) 27 C. 979: 4 C. W. N. 827. 

(4)9 O. W. N. 810; 32 O. 783; 2 Or. L. J. 524, 
. (5) 32 Ind. Cas. 158; 17 Or. L.J. 30 
_ 16) 76 Ind, Oas. 300; 50 0. 632; 38 C. L.J. 286: 97 
TO. W.N. 578; A. I. R, 1923 Cal. 654; 25 Gr. L J. 


156. ` : : 
an Ind,-Cas; 970; 12-Bom. L, R. 226; 11 Cr. L. J. 
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The-present case is one in which the pros 
secution knew perfectly well what was the 
gross sum in respect of which the petition- 
er had committed criminal breach of trust. 
It was a sum of Rs. 3,651-5 3. They could 
havé, if they liked, proceeded against the 
petitioner in respect of this gross amount 
under s, 222 (2), Oriminal Procedure Oode, 
Instead of doing so they elected to proceed 
on three items and got-the petitioner con- 
victed. Then they picked up three other 
items and got the accused tried a second 
time. Though s. 403, Oriminal Procedure 
Code, may not strictly apply in the terms to 
a case like the present, still there is abund- 
ant authority for the view that a second 
trial in circumstances such as these ought . 
not to have been allowed to be held. Where 
six documents were alleged to be fabricat- 
ed at one and the same time, and at first 
the accused was tried for fabricating three 
of the documents and acquitted, a second 
trial for fabricating the other three docu- 
ments, though not barred, was set aside, it 
being held that it was not desirable that 
the second trial should take place as the 
fabricating of ail the documents was 
treated in the first trial as one offence: 
Inamulla v. King-Emreror (8). The prin- 
ciple underlying s. 403 has been often ex- 


tended to cases not falling strictly within > - 


the letter of that section [e g, Emperor v. 
Jhabbar Mull Lakkar (9), Bishun Das Ghose 
v. King-Emperor (10) and Jaliram Aloom 
Ganburah v. Raj Kumar (11).] Again in 
Surja Kanta Bhaitacharjyav. King-Emperor, 
Oriminal Revision Oase No. 934 of 1919, 
decided on the 28th November, 1928, the 
Court quashed a trisl under the following 
circumstances:—S. was convicted -by a 
Court of Sessions on a charge under ss. 408 
and 477 A, Indian Penal Code in respect of 
an item of Rs. 2 when he could have been 
but was not tried on a similar charge for a 
further sum of Rs. 7 at the same trial. 
This Court on appeal, set aside his convic- 
tion and directed that he should not be 
re tried, meaning, on the charge in respect 
of Rs. Z. Thereafter the prosecution want- 
ed to proceed against S.—in respect of the 
other sum of Rs. 7. This Court stopped 

that trial. ; i E 
_ Lam ofopinion that if the petitioner had | 
moved this Court for stopping his second. 


- (8) 2A. L. J. 673; A. W. N. (1905) 238;2 Or, L. J, 
e A 


_ (9) 72 Ind. Cas. 973; 49 0.924; AIR, 1923 Cal, 
179: 24 Cr. L. J. 509. 
(10) 7 C. W. N. 493. 
(11) 5 0. W. N. 72, 
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trial he would have found no difficulty in 
getting an orderin his favour. But after 
the trial is over it is not possible tohold on 
this ground alone that the conviction is 
illegal. The fact, however, remains that 


_ he did move the Magistrate for the purpose 


but failed, . 
| I shall, therefore, make the Rule absolute 
to this extent that it will be ordered that 
the conviction will be upheld but the sent- 
ence should be reduced to the minimum 
that I can think of, namely a day's rigorous 
imprisonment which he must have already 
served out. - i 
Suhrawardy, J.—I entirely agree. 
As the law stands; it is difficult to hold that 
the conviction is illegal. Ifa person com- 
mits breach of trust of or misappropriates 
different sums of money he commits so 
many offences. But it is not desirable that 
he should be tried as many times when 
he could have been tried for all of them 
at one trial. As for the sentence which 
my learned brother proposes to pass, it is 
usual in meting out sentence of the first 
trial to take into consideration the gross 
amount misappropriated. . 
vA ‘ Sentencé reduced, 


CALCUTTA HIGH COURT. 

. ORIMINAL Revision No, 1210 or 1928. 
. February 20, 1929. . i 
Present:— Justice Sir Zahhadur Rahim 
. Zahid Suhrawardy, Kr., and Mr. Justice 


8 Graham. 
"MAHENDRA NATH DAS AND oTHERs— 
i ae PETITIONERS = : 


` 


versus = É 
EMPRROR— Opposite Parry. 
Criminal Procedure Code (Act V of 1898), ss. 215, 
476, .476-B,-587—Order making complaint—Remand 
-by District. Judge on appeal, legality of—Omission to 


challenge order p remand by way of appeal or revi- ' 


sion~—Objection after commitment, competency of. 

: A Munsif made an order unders. 476, Criminal 
Procedure Code, making a complaint against a person 
“under certain sections of the Penal Gode and any 
other section of that Code found applicable. 
On appeal, the District Judge sent back the case to 
the Munsif directing him to specify all the sections 
of the Penal Code under which the complaint was 


made. No ‘objection was taken to the proceedings - 


of the District Judge by way of appeal or revision 


` or; before the Magistrate but after the accused was 


committed to the Sessions application was made to 
the High Court for quashing the commitment on the 
ground thatthe District Judge had no jurisdiction 
to remand the case: 5 


Held, (1) that.the order of the District Judge was - 
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not illegal and did not contravene the provisions of 
a. 476-B, and ifit did, it was not an order without 
jurisdiction; ` | : . 
- (2) that at any rate as the accused had not taken 
any action against the order. ofthe District Judge 
it had become final and could not be attacked after 
commitment. i ` s 
Per Suhrawardy, J.—An ‘appeal under s. 476-B, 
Oriminal Procedure Code, is governed. in matters of 
procedure by O. XLI, Civil Procedure Code, and not 
by s. 424, Oriminal Procedure Code, 
. Criminal revision against an order of the 
Deputy Magistrate, Contai, dated the 22nd 
September, 1928. 
Messrs. B. N. Sasmal and Sukumar Ha- 
zara, for the Petitioners. - ian 
Mr, Dines Chandra Roy, for the Opposite 


Party. 
JUDGMENT. 
Suhrawardy, J.—This Rule has been 


‘obtained for setting aside an order passed 


by the Magistrate committing the accused 
to the Sessions to take their trial for various 
offences mentioned in the order. The 
Magistrate took cognizance of the case on a 
complaint by the Munsif of Oontai under 
s. 476, Criminal Procedure Code. itappears 
that on the application of the opposite 
party the Munsif made an order under 8. - 
476, Criminal Procedure Oode. ~ Against 
‘that order an appeal was taken by the. peti- 
tioner to the District Judge under s; 476-B 
and the learned Judge by his order dated 
the 28th May, 1928, held that the order 
made by the Munsif under s. 476 was 
otherwise good except that.it was vague in- 
asmuch as it contained afew sections of the 
Indian Penal Code and “any other section 
of that Code found applicable.” He accord- 
ingly sent the case back to the Munsif and 
directed him to specify all the sections of 
the Indian Penal Code in his complaint 
under s. 476, Oriminal Procedure Code. The 
Munsif accordingly made a complaint speci- 
‘tying the sections of the Indian Penal Oode. 
No objection was taken to the legality of the 
proceedings before the trial Magistrate but 
it is complained before us that the order of 
the District Judge remanding the case to 
the Munsif and asking him to make a comp- 
laint under s. 476 is bad in law and without 
jurisdiction and, therefore, the entire pro- 
céedings leading to the commitment of the 
accused must be set asidé. In the circumst- 
ances of this case I am of opinion that this 
contention ought not to prevail, The order. 
of the District Judge passed under s. 476-B 
has now become final. No objection was 
taken against that order under s: 115, Code 
of Oivik Procedure, or any other law, This 
objection moreover, was not taken before 
the trial Court on the ground that the 


: 898. 
complaint upon which the case was started 
was not validly made before it. The learn- 


“ed Counsel appearing for the petitioners- 


has referred ùs- to two decisions of this 
Court in which it has been -held that under 
s: 476-B the Appellate Court has no jurisdic- 
tion to remand acase-but should make the 
complaint itself. These cases were decided 
upon different sets of facts.: In these cases 
the original Court refused to make the 
complaint. 
Appellate Court was of opinion that the 
complaint should have been made. It was 


held that ib was the duty of the Appellate . 


Court to make the complaint and not: to 
direct the trial Court to do-it, in view 
of the wording of s  476-B. More- 
over, those cases were decided by Civil 
Benches of this Court under the Code of 
Civil Procedure. In Hamid Ali v, Madhu 
Sudan Das Sarkar (1), the learned Judges 
held that thé Appellate Court should have 
itself made the complaint; but the learned 
- Judges composing the Benches differed in 
their opinion as to the procedure to be fol- 
lowed by the Appellate Oourt in dealing 
with an appeal under s, 474-B, Oriminal 
Procedure: Code. Mr, Justice Ohotzner 
being of opinion that it should be governed 
-by-s, 424; Oriminal Procedure Oode and Mr, 


. Justice Duval holding that it should be 


` governed by O. XLI, Oivil Procedure Oode. 
If the latter view is correct—and it seems to 
me,'it is—there is no reason why the District 
. Judge should have no power to remand the 
casé tothe lower Oourt if he acts in accord- 
ance with the rule contained ix O. XLI, 
Oode of Civil Procedure In the present 
case the District Judge did not overrule the 
Munsif and take upon himself the respon- 


sibility of making a complaint against the- 
accused. ` He affirmed the order ofthe Mun-" 


sif and simply pointed out to him that the 

> order passed by him should be properly 

_worded, In my opinion the order passed by 

the District Judge in this case did not come 

within the scope of the decisions referred to. 

Eyen if it did, I thinkin the circumstances 

of this case that order cannot be challenged 
at thisatage. ` : a i 

- Unders. 215, Oriminal Procedure Oode, 


we are entitled to quash the commitment. 


only on point of law. Butit has been ar- 
gued on behalf of the petitioners that the 


District Judge has no jurisdiction to re- . 18101 
and : : ae pears moreover that these objections were.. 


mand the case under s. 476-B to the Mun- 
sif and, therefore, the entire subsequent 


(1) 100 Ind. Oas. 351; 31 O: W, N. 281; A, L R, 1927 
Oal. 284; 540. 355, : ic Aue 
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aside. As I have pointed out the order of the 
District Judge was not illegal and did not 
contravene the provisions of s.476-B, and.’ 
if it did, it was not an order without juris-,. . 
diction. In Manir Ahmed Chowdhury v. 
Jogesh Chandra Roy (2) it has been held 
that the Appellate Court has no jurisdiction 
to remand a case to the Court of first in- 
stance to file a complaint. The words ‘no 
jurisdiction’ were used there in a wide 
sense to include an act against the law. 
There was no absence of jurisdiction but at 
the mostan illegal exercise of jurisdiction. 
The petitioners have lost their remedy (if 
they had any) now, not having taken any 
action against the order of the District 
Judge passed unders..476-B. They should 
not now be allowed to challenge that order © 
which has become final between the parties, 
in collateral proceedings, N 
In this connection’ it may be necessary to 
consider the cese of Raj Chunder Mozumdar- 
v. Gour Chunder Mozumdar (3). Under 
the old Criminal Procedure Code sanction 
granted by a Court under s. 193 enured for 
a period of six months only within which 
complaint was to have been fnalin a Ori- 
minal Court, In that case the complaint 
was filed after six months and it resulted in .. 
the commitment of the accused. The learn- 


‘ed Judges quashed the commitment on the 


ground that the complaint was made against 
the express provisions of the law. With 
reference to the application of s. 537 it was 
observed that it did not save the proceedings 
because they contravened the express pro- 
visions of s. 195, Oriminal Procedure. Code. ` 


-Ia the present case I do nob see why s. 537 


should not cure the defect, if any. There 
is no contravention of any express provisions 
of the Code. If there is any error, it is ons 
provided against by s. 537, Oriminal Pro- 
cedure Oode. In this view- I would dis- | 


- charge this Rule. 


Graham, J.—I agree that the Rule. 
should be dis harged. There can, I think, 
be no question as to the jurisdiction of the 


. Magistrate to make the commitment—and 


that it was a valid commitment according to 
law. ~The contentions which have been 
raised as to the legality of the proceedings 
in the Oivil Courts are. matters which ought 
to have been raised long ago by an appeal 
or by way of application in revision. It ap- - 


not even taken in the committing-Court 


(2) 115 ind, Oas. 38; 55 O. 1277; 4.1. R. 1929 Oak. 
195, Ind. Rul. 11929) Gal, 292. aa 
(3) 22 0, 116.0 


124 I; O. 1930 


- and that they are now raised at the eleventh 
hour after commitment. 


A | Rule discharged. 


+ -~ 


CALCUTTA HIGH COURT. 

- ORIMINAL Revision, No, 1189 oF 1929. 

; December 3, 1929, 
Present :—Sir George Olaus Rankin 
a Kt, Ohief Justice. | 
ISMAIL BISWAS AND orHERs—AcovsED— 
; 4 PETITIONERS 
VETSUS r 
. EMPEROR—Oppostts PARTY.. 

Penal Code (Act XLV of 1860), ss. 425, 480—Causing 
diminution of water supply—Nature of offence— 
Right to complain—Person using water openly, whether 
entitled to make complaint. : NK. 

A person who proves that he has, peen openly in 
enjoyment of the water of a tank is entitled to make 
a complaint under s.430, Penal Code, against another 
whe takes water from that tank without any right to 

0 80. 

If theevidence is that a person has the occupation 
eflandsand has been taking water to irrigate his 
lands through a channel from this tank that is good 
evidence that he has some right so to do. 

The offence under s, 430, Penal Code, is a grave 
form ie offence of committing mischief as defined 
in s. 425, 


Mr. Bireswar Bagehi, for the Petitioners. ` 


Messrs. Mrityunjoy Chatterjee and Gopal 
Chunder Mookerjee, for the Crown. 


JUDGMENT.—In this case the peti- 
tioners have been convicted of an offence 
under s. 430, Indian Penel Code, that is, of 
committing mischief by doing an act which 
caused or which they knaw to be likely to 
cause a diminution of tha supply of water 
for agricultural purposes. This- offence is 
perhaps a particularly grave form of: the 
offence of committing mischief which is 
defined in s. 425: . ; 

“Whoever, with intent to cause, or know- 
ing that he is likely to cauge,wrongfulloss or 
damage to the public or to any person,causes 
the destruction of any property or any such 
change in any property orin the situation 
thereof as destroys or diminishes its value 
or utility, or-affects it injuriously.” -> | - 

Now it appears that the tank in question 
isin the middle of two others, It appears 
that the complainant hes.a channel from 
which he has been getting the water of the 
tank in question to irrigate his lahds. The 
finding of the Courts below is that the 

etitioners have cut a new channel in another 
part of the tank and they have-been, taking 
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water to their own lands acrossa certain 
road. . f ` 
At the hearing of the case, it was neces- 
gary, first of all, to prove the elements 
that constituted “mischief? under s, 426,. 
Indian Penal Code, and that involved show- 
ing that the petitioners knew that they 
were likely to cause wrongful loss or damage 
to the publit or to any person, The first 


question iswhether this conviction should 
be set aside on the ground either that it is 


~. notshown that this question of wrongful: 
-‘lossor damage is made out or thatit is 


shown thatthe question has been wrongfully 
dealt with by either of the Courts below, It 
appears to me that, if the evidence is that 
a person has the occupation of lands and. 
has been taking water to irrigate his lands 
through a channel from this tank, that is 
pretty good evidence that he has some right 
so todo. Thisis not one of those things. 
that can be concealed or that can be done 
behind the back of people so that no body 
in the neighbourhood can possibly get to 
Itis done openly and on the 
face of it, it appears to me that the fact of. 
enjoyment of: such aright as thatis some 
evidence of the right itself. Now, when the 
case came before the District Magistrate it 
is complained that he did not deal sufficient 
ly with this matter. Iam bound to say, as 
Tread the grounds of appeal before him, 
that I see no indication that the accueed 


. persons on that appeal were suggesting to. 
“him that the complainant: did not have the 


right to take water from the tank to irrigate 
the lands. Itappears tome that what was . 
then complained of was the finding of the 
Magistrate to the effect that the complain- 
ant was in possession of it,- The Magistrate 
says that that isso. In the notice of appeal 
to the District Magistrate itis said that it 
was never admitted that the three tanks 
were in the possession of the:complainant; 
but the question which was before the Court 
and about which the witnesses’ spoke’ was 
about the right to take water. That sug- 
gests that the mistake of the Magistrate was 
that he thought that the accused admitted - 
the right to possession of the tank whereas . 
he only admitted the right to take water. In 
my judgment there was no occasion at all 
on the part- of the District Magistrate, on the 
caze coming before him, to deal expressly 
or fully with this question whether or not 
the complainant, was a person who hada 
right to take water,so thateven assuming 
that the accused had no right it was shown 
sufficiently that the complainant was a. 


` proper person to be heard to complain, In 


830 


the same way, it sesmsto me that it was 
‘entirely. nugatory and idle to ask, in the 
circumstances of this case, for a finding 
from the District Magistrate in terms follow- 
ing the language ofs 480,Indian Penal 
Oode. No doubt a person who takes water 
is causing loss and here one has to show 
whether he has caused a diminution of the 
supply. of water for agricultural purposes, 
In my opinion, the facts in this case and the 
‘ease which came before the District Magis- 
‘trate render it entirely trivial to complain 
that -it is not shown that the amount of 
water taken diminished the supply of the 
complainant’s water. It has been pointed 
out to methat. there is. paragraph in the 
grounds of appeal which says that it is not 
- shown how much water the accused people 
> took. That isa paragraph which is criticiz- 
ing the passage in the judgment of the 
` trial Judge where he said that these accused 
“had only got a little bit of land and that it 
was entirely unnecessary for them to get 
water from this tank. These two criticizms 
to my mind come to nothing. 
It has been complained very much that 
the Magistrate took a wrong view in saying 
` that the question before him \ was nota 
- question of title and that the question of 
possession of the tank was not of primary 
importance. Of course, if a case was made 
to the effect that, though he had been out of 
- possession one of the accused had his title 
` tothe tank, the Magistrate could not find 


wrongful loss until he dealt with that claim - 


of title. The claim of title in the part of the 
accused in such a case has to be dealt witk, 
In this case, what was said is that the tank 


"belonged to another mouza altogether, it” 


belonged to another landlord altogether and 
that these people who were tenants of that 
landlord had acquired a right of easement 
by continued user. In this particular case, 
it was not necessary to investigate question 
of the documentary title very far because on 
the facts of the case the Courts were both 
- patisfied that the accused people had cut a 
-. new channel and ‘the accused themselves, 
among other things, made a case which ren- 
dered their position very difficult as regarda 
this matter because as is pointed out they 
called witnesses to show that the second 
channel had existed for anumber of years 
and that the accused had been in the habit 
ofirrigating their lands by means of it, 

One version was that the channel ran 
"beside the bund ofthe tank but did not 
cross the road, another was that it crossed 
the road, and another was that there was no 
ehannel to cut across the road but that 
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water overflowed. The Courts below have 
found that this story of there having been a 
channel there before is entirely untrue and 
that entirely negatives any question of 
easement right in the accused persons. 
case was referred to in which it was pointed 
out that certain tenants were proeecuting 
their landlord for interfering with the 
tenant’s right to water for. agricultural 
purposes. In that case, if the facts are 
looked into, the tankin question was ad- 
mitted to belong to the landford, the water 
was admittedly the landlord’s and the land~ 
lord had admittedly the right to settle the 
fishery right; and the tenants were pro- 
secutiug the landlord, therefore, for doing 
something with the landlord’s own water; 
and, in order to - show that there was any 
rightin them to complain, they had to 
establish that they had right of easement in 
what was prima facie the landlord’s. In 
that case it turned out that the claim of the 


tenants to. make ‘good their right to take 


water raised difficult questions and this 


Court pointed out that these questions Were” 


ofa character difficult to determine in a 
mere Police Court. That is not this case. 
That decision is not to beread as wiping 
8.430 out of the Penal Code altogether. 
This is a case where somebody who made 
a claim to an easement which ia found to be 
false was taking water from somebody else's 
tank, In my judgment, the complainant 
has shown to have a perfectly good right to 
complain if he has shown that he has:been 
openly in enjoyment of the water of that 
tank. In my opinion, in this case there is 
no force in the submission of these accuse 

before the District Megistrate that the com- 
plainant had no right to take water from 


the tank, in these circumstances, I think 
that the Rule must be discharged, f 
AL. Rule discharged, : 


CALCUTTA HIGH COURT. 
Orvin ArpeaL No, 10 oF 1929, 
July 3, 1929. 

Present :—Mr. Justice B. B. Ghose and - 
Mr. Justice Bose. 
HATIMULLA—JUDGMENT-DEBTOR— 
APPRLLANT, 

. versus 
SUKHAMOY OHAUDHURI—anp OTHERS 
— DEOREE-HOLDERS—RESPONDENTS. 
Limitation Act IX of 1908), Sch. I, Art. 182— Dron 


“cution- of decree e Verbal prayer for amendments 


AS 


` 


„or under O.-XXI,r.2, Civil Procedure 


124 I, 0. 1930 


debtor to record adjustment, whether -step-in-aid of 
execution—Acknowledgment of portion of debt, whether 
“gives fresh start for exeeution of entire decree. 


A verbal prayer’ for amendment ofan application - 


or execution which is already in proper form is not 
a step-in-aid of execution. : 
Attending Court with witnesses and filing hAajiras 
to contest an application filed by the judgment-debt- 
Gode, for 
recording an alleged adjustment of the decree, is 
a step-in-aid of execution. : 
Brojendra Kishore v. Dil Muhmud Sarkar (1),relied 
on. i : 
An acknowledgment by a judgment-debtor even 


‘of a portion of the decree debt gives a fresh start to 


an application for execution of the entire decree. 


` Appeal from an order of the District 
J wigs, Silhet, dated the 24th September, 
1928. 

Mr. Benoyendra Nath Palit, for. the Ap- 
péllant, ~~ l 

Mr. Hemendra Kumar Das, for the Res- 
pondents. Aa 


JUDGMENT. 
B.B, Ghose, J.—This is an appeal by 


` the judgment-debtor against the order of 


the learned District Judge affirming the 
decision of the Munsif by which he held 
that the application for execution of a decree 
was not barred by limitation. The first 
application was made on 4th September, 


- 19:4, and it- was dismissed on 7th January, 


_ November, - 1927, 


1995. The present application out of which 
this appeal has arisen was made on 30th 
The question arises 
whether the last application has been made 
within three years of any steps taken in 
execution of the decree. What happened 
on 7th January, 1925, was that the learned 
Munsif considered that the application for 
execution and, the sale-proclamation were 
not quite in form. The properties which 
were advertised for sale consisted of separate 
shares in separate revenue-paying estates. 


- Those were not described in separate lots 


and that is the defect which, the learned 
Munsif thogght, prevented the sale from 
being held. The learned Pleader for the 
decree-holder verbally prayed for amend- 
ment of the execution patition, but the 
learned Munsif refused the prayer and 
dismissed the execution case. In the pre- 
sent execution the learned Munsif held 


that the verbal prayer of the Pleader for the. 


decree-holder was a atep-in-aid of execution 
and so did the learned District Judge. An 
attempt was made by the judgment-debtor 
before the District Judge to est&blish the 
act that the first execution of 4th Septem~ 
ber, 1924, was not in accordance with law, 
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‘That was negatived by the learned Judge 


and the finding of the District Judge 
has not been questioned before us. The ob- 


‘jection that is taken on behalf of the-jud- 


ment-debtor is that the learned District 
Judge has rightly found that the execution 
petition of 4th September, 1924, was in accor- 
dance with law, That being so, the verbal 
prayer for amendment of the execution pe- 
tition could not have been a step-in-aid of 
execution, because what was already correct 
could not be further corrected. The logic 
of this argument, in my judgment, cannot be 
contested. Butitis contended by the learned 
Advocate for the respondent that the state- 
ment in the order that the execution petition 
was sought to be amended is wrong. The 
verbal prayer was to amend both the execu- 
tion petition and the sale proclamation. 
The sale proclamation, it is urged, was not in 
proper form, becauseit ought to have given 
the value of the property separately and the 
revenue payable separately in each share. 
If we accept.that view then the verbal pray- 
er for amendment would be a step-in-aid 
cf execution. But the learned Advocate 
for the appellant points out that the District 
Judge on appeal while dealing with this 
question expressed his opinion that there 


‘was no particular reason why the Munsif 


on the previous occasion should not have 
allowed the petition for execution to be 
amended on 7th January, 1925, but the best 
course for the décree-holder to havejadopt- 
ed at that time was to have asked that the 
sale-proclamation might be amended. So 
it is contended that the finding of the learn- 
ed Judge was thatthe Pleader for the 
decree-holder asked for amendment not of 
the sale-proclamation but of the execution 
petition. Whatever that may be, itis not 
necessary to pronounce a definite opinion 


„whether the application was for amendment 


of the execution only or of the execution 
petition as well as of the sale proclamation; 


- because in my view, the application for ex- 


ecution made is within time. The judg- 
ment-debtor presented a petition on 10th 
December, 1924, saying that there was an 
adjustment of the decree and presented 
an application under O. XXI, r. 2, Civil 
Procedure Code. As the learned .Munsif 
in the present case points out, the 
decree-holder contested that petition and 
attended the Court with witnesses and 
filed hajiras to dispute the judment- 
debtor’s allegation. This act on the 
part of the decree-holder should be taken 


.to be an application to the Oourt to take a 
step-in-aid of execution, (See the case of 
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Brojendra Kishore v. Dil Muhmud Sarkar 
(1). There is a further ground on which it 
must be held that the application is within 
-time.. In the judgment-debtor’s petition 
of 10th December they acknowledged lia- 
bility for asum of Rs. 1,500 alleging that 
there has been a set-off or payment of 
Rs, 500. This acknowledgment gives a 
‘ fresh start under s. 19, Limitation Act. The 
Munsif is not quite right in saying that 
“the fresh start for saving limitation is con- 
fined to the sum of Rs. 1,500 admitted by 


the judgment-debtors. It gives a fresh. 


start according to the provisions of the 
‘section to an application for execution of the 
entire decree, The appeal is, accordingly, 
dismissed with costs. Hearing fee, three 
gold mohurs, : 
. Bose, J.—I agree. . 
"A. i Appeal dismissed, 

(1) 44 Ind. Cas. 604; 22 O, W. N. 1027. : 





CALCUTTA HIGH COURT. 
ORIMINAL Revision No, 624 oF 1929, 
August 15, 1929. : 
Present :—Sir George Olaus Rankin, 
Kr., Ohief Justice, and Mr. Justice 
< Patterson. | 
DHANANJOY PAL AND ANOTHER — 
Party No. ?—PETiTIONERS 
versus 
NAGENDRA SANKAR ROY anp 

OTBERS— PARTI No. 1—Oprosits PARTIES. 

Criminal Procedure Code (Act Vof 1898), ss. 187, 
189-A— Public nuisance—Procedure to be followed by 
Magistrate—Duty to find whether there was reliable 
evidence in support of denial. 

Before making a relevant inquiry under s. 137, 
Criminal Procedure Code, the Magistrate must comp- 
ly with the provisions ofs. 139-A of the Code. 

: Wheres Magistrate, without applying his mind to 
the question whether there was any reliable evidence 
in support-of the denial of the public right, proceeded 
to try the -question whether there was a public right 


„or not: 
“ad, that the procedure adopted was irregular, 

Messrs. Girija P. Sanyal and Hari Das 
Gupta, for the Petitioners. 
` Messrs. Hemendra Ch, Sen and Stayendra 
Ch. Sen, for the Opposite Parties, 

JUDGMENT. 

Rankin, C.Jg.—In my opinion this 
Rule must be made absolute, The Magis- 
‘trate has not complied with the provi- 
.Bion of s. 139-A, Oriminal Procedure Oode, 
before preceeding to make relevant en- 
quiry under s. 137. What happened was 
hat the Magistrate having made a con- 
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ditional order, the present petitioners ap- | 


peared before him. It is clear that they 
denied the existence of any public right 


of way. The question is whether the Magis, 


trate found that there was any reliable 
evidence in support ofthis denial. True, 
16 was no part of his business to try this 
matter. His business was to find whether 
there was any reliable evidence in sup- 
port of the denial. Then, what happened 
was that he adjourned the case so that 
the petitioners might adduce evidence in 
support of this denial. Then the peti- 
tioners made a suggestion that the Magis- 
trate might go to the spot and hold his 
enquiry. Thereupon he ordered a local 
enquiry to be held and as the result of 
that local enquiry he got a certain report, 
This report was to the effect that it was 
afoot way and not a way for carriages and 
carts and so _ on. Then the matter came 
back to the Magistrate but he never applied 
his mind, so far as I can see, to the ques- 
tion whether there was any reliable evi- 
dence in support of the denial, nor has he 
come to any finding on that point. On the 
contrary he did proceed thinking that he 
was proceeding under s. 137 and tried him- 
self the question whether there was a public 
right of way or not. He says: 
“ Two points require determination, viz, 
whether the public have lawfully used the 
way and whether the defendants caused 
any obstruction therein.” j 
Under s. 137 the first matter does not 
arise atall. Then he observes : ; 
“This fact is also proved by P, Ws. Nos. 2, 
3,5,6 and 8. Prosecution Witnesses have 
also proved that the disputed way- was 7 
or 8 cubits wide.” : 
It seems to me that in these circumstances 
the complaint of the petitioners is made 
out. If this learned Magistrate was going 
to try the question whether there was a 
public right of way or not unders. 137, 
then he was going todo the very thing he 
was told not todo. ‘That question has got 


to be decided one way or the other under’ 


s. 139-A, Itisclear tome that the Magis- 
trate did not take the correct course, 

This Rule is made absolute and the order 
absolute is set aside. The case must go 


_ back to the learned Magistrate in order 


that he may try it again according to law,. 
Patterson, J,—I agree. , 
A, Case remandéd, 
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< - PATNA HIGH COURT... 
‘; goon, Orvis APeran No, 865 or 1928. 
: January 7, 1930. TA 
Present :—Mr. Justice- Wort and Mr. 
-.. Justice Kulwant Sahay. = =- < 
Frew DURGA DUTTA-SHRI RAM— ` 
` PLAINTIFF—ÅPPELLANT 


ee -~ ` VETSUS o 
SECRETARY or STATE ror INDIA 
AND ANOTHER -— DEFENDANTS — RESPONDENTS.. 
Railways Act (IX of 1890), s,.72—Risk Note B— < 
‘Wilful neglect’, meaning of—Merely sealing waggon 
with thin wire? whether amounts to wilful neglect— 
Question of wilful neglect, when question of law— 
Oinission to re-seal waggon, effect of —Court, whether 
entitled to take judicial ' notice of- occurrence of 
thefts. - | , ae 
’ It cannot be laid down as an’ abstract proposition 
of law thata mere failure properly to secure wag- 
gons always amounts to wilful neglect or that ,the 


mere sealing ofa waggon necessarily excludes 
wilful neglect. ` [p.834, col. 24 .. | - oe 
` Bindraban v.G. I. P. Ry.Co. (1), followed.. 


‘Wilftl neglect’ means that the actis done deli- 
berately and inténtionally and not: by accident’ ‘or 
inadvertence, sothat the mind of the person who 
does the act goes with it. [p. 834, col. 2; p 885, col. 1.] 
_ Secretary of State for India v: Ghanaya. Lal-Srv 


Kishen (2)and R. Senior (4), reférred to. 


‘a bale of cloth. which 


the case came for- trial. gave: J 


833 


plaintiff, the, consignee, sued the -Railway 
Company a8 represented by.. ‘the. Railway 
Administration for damages for the loss of 
he. valued - at 
Rs, 634-4-0....;The: goods, were: consigned: 
from: Bombay. ‘over the Great _ Indian 


- Peninsular: Railway , and , then on to. the 


_ Bengal-and North-Western Railway to 
Ohapra on what is, now 


“known as : Risk, Note 
Form B. The. learned Munsit before whom: 

judgment, In 
favour of the plaintiff; but on appeäl -to ‘the 
learned District Judge the decision of the 
Munsif was set aside. . There: is no-doubt 
that,under the Risk Note, in Form,B it was 


-necessary. for the plaintifi, in order to 


: The. Court is not entitled to take judicial notice . 


of the fact. that there have been a large of number 
ofthefts in a.particular Railway, from reported.cases. 
[p. 835, col. 1.] $ nan 
The mere omission to re-seal a waggon ata par- 
- ticular. station where'the seal was found broken 
cannot amount to wilful neglect unless it is shown 
that the goods were in the waggon at that station. 
[p. 834, col. 1.) k 
“ Where the only. evidehce of wilful, neglect was 
that'the goods were placed ina waggon which was 
locked on one side only, the other side being merely 
sealed with thin wire and a lead seal and that 
there: was-no arrangement on the side of the waggon 
which was merely: sealed for the.placitg: of a lock : 
-Held, that the evidence was not sufficient. to es- 
tablish wilful neglect: [p. 835, col, 2] * 4%... 
“Balram Das-Fakir Chand v. G.T: P: Ry.-Co, -(6), 
distinguished, se 
Where there isa finding that there has been. wilful 
neglect, the High Court, in second appeal, is entitl- 
ed tosay whether there was any evidence of wilful 
-neglect or not. - But. when the Uourt below has con- 
‘sidered all the facts and. circumstances in the case 
and comé to the conclusion as a fact that there 
has been no wilful neglect, the matter is coneluded- 
so far as the High Court is concerned. [p. 836, col. 


1] < - 

Akhil Chandra Shaha v. India General Navigation 
and Railway Co., Ltd. (T) and Metropolitan Railway 
Co. v. Jackson (8), referred to. ` ; 


Second appeal against. a decision of the 
District Judge, Saran, dated the 24th Feb- 
ruary, 1928, reversing that of the ‘Munsif, 
Ohapra, dated the 13th July, 1937. 2 

Mr. Ram Prasad, for the Appellant. . 

Mr. S. N. Bose, for the Respondents. 


oe JUDGMENT. “ 
Wort, J.—This is the plaintiff's appeal 
which arises out of an action in which the 


53 


succeed in the action, to-show, thet the 
loss was. due to the; misconduct, of , the 
Railway.Oompany or their. servants. ‘The 
learned Munsif dealt’ with the case on that 
basis.: When the matter came before the 


learned District Judge, whether by reason 


' of the confusion in his mind-or. not, -the 
‘ease wan dealt with on. the 


basis that the 
Risk Note. used the. oR |. ‘wilful 
neglect’ which incidentally was the expres- 
oh used in the old Form of Risk Note B. It 
may,: however, be. that’ the learned District, 
Judge dealing with the matter on that basis - 


-Jooked’ upon. the expression. ‘wilful ‘neglect’ 


` jn evidence) took 


as equivalent to ‘misconduct’ which was the: 
expression. used in the Risk Note upon 
which these goods had been consigned. - 

There are certain facts -which have been 


proved in the case and it is as well to state - 


them - before dealing with the question 
which .arises in this appeal. The first fact 
is that the goods-were placed in a Railway 
waggon which was locked on one side only, 
the other side being merely sealed with 
thin wire anda lead seal. Thesecond fact 
was that. there was no arrangement on: the 
side ~of: the. waggon; which was merely. 
sealed, for the :placing of a lock and .the 
theft took place from: the side which, was 
sealed only;.that-at Egatpuri Station at 
which the guard (whose report was received 
charge, the seals of this 
particular waggon. were. examined and 
found ‘intact; that at one. of the stations 
namely, Manmad; ‘where the train Stopped 
for about five minutes, it:.was found’ that, 
the seal.on the waggon Was ‘broken; , that: 
when the train.arrived at the next ‘stopping 
place which.was Nandgaon; : the, waggon 


; -was examined and it was--found that the 


bale of goods in question was missing; 
that another. waggon was found to have 
its seal broken. at- Manmad, but, as that 


waggon,.had-a loek, it. appears that. the. 


834. 
goods packed in that waggon were not 
tampered with, 

The learned Advocate on behalf of the 
‘appellant has argued a number of ques- 
tions the most important of which are these. 
He conténds that the learned District 
Judge was wrong in law in coming to the 
conclusion that the facts, which I have 
just stated donot amount to wilful neglect, 
His argument amountsto this that the mere 
Tact of consigning goods in a Railway wag- 
gon, one.side of which had aseal and not 
a lock, was in itself wilful neglect. The 
second branch of his argument is that, that 
as it was found (which is, as I have stated, 
one of the proved facts in the case) that at 
Manmad.the seal was found to be broken 
the fact that the guard in charge or none 
of the Railway servants did anything to re- 
seal it or examine the waggon at the 
station was again evidence of wilful neglect. 
It seems to me that the latter argument can 
be dealt with at once. The learned Advo- 
cate placed that particular argument before 
the Oourt on the assumption that what the 
learned District Judge stated in the course 
of his judgment, namély, and ‘the robbery 
took placé between Manmad and Nandgaon, 
was afact. But we have taken the course of 
looking at the report of the guard Swami 
who purports to prove these facts, and have 
come to the conclusion that what the report 
‘Stated was not that it had taken place be- 
sween Manmadand Nandgaon but between 
a station called Ugaon and Manmad. If 
that be the fact; it seems to me clear that 
it throws an entirely {different complexion 
upon. the case and :particularly upon the 
argument in this connection. It seems to 
me to be quite clear that unless it could be 


shown that the goods were in the waggon ` 


at Manmad it cannot be said that the mere 
fact thatthe Railway servants omitted to 
re-seal the waggon at Manmad amounts to 
wilful neglect, because, as pointed out by 
. my learned brother ‘during the course of 
the argument, that what the plaintiff had 
to show in order to take himself outside 
the exception of the Risk Note was that the 
loss which undoubtedly occurred wasa loss 
which occurred at the result of wilful- 
neglect. Andthat being so, we are thrown 
` back on to the question of whether in the 
' first place it was wilful neglect on the part 
of the Railway Company to pack these 
goods ina waggon which had locks on one 
side only. pee A 
o Now, perhaps, before proceeding with the 
judgment it is necessary todeal with this 
‘question of the meaning of misconduct or 


\ oo 
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wilful neglect. Inthe course of the case 
of Bindraban v. G. I. Ry. Co. (1) Walsh, J., 
in delivering one of the judgments of the 
Full Bench treats the expression ‘wilful, 
neglect’ as synonymous with ‘misconduct, 
The expression, as I have already stated, is 
the expression used in the Risk Note Form 
B, with which we are dealing and, in any 
event, it seems to me that ifthe plaintiff 
fails¥on the evidence to prove a wilful neg- 
lect, it must necessarily follow that‘he will 
equally failin proving miscoaduct, which 
at any rate cannot be. said to be something 
less than wilful neglect, Therefore, in- 
dealing with the remaining points’ in the 
case it will be sufficient to deal. with the 
case on the basis that the. expression used 
in the Risk Note is ‘wilful neglect.’ 

- I have stated that the question comes 
back to the point whether the fact that the 
goods were consigned in this waggon 
which was sealed only and not locked 
on both ‘sides can be considered to be 
wilful neglect. In the course of the judg- 
ment in the case to which I have just 
referred,‘ when the matter went from the 
Full Bench back to the Divisional Court the 
Chief Justice states a proposition with 
which Irespectfullyagree: ` 3 

“ Asan abstract proposition it is impos- 
sible to lay down that mere failure pro« 
perly to secure waggons always amounts 
to wilful neglect, or that the mere sealing 
of a waggon necessarily excludes wilful 
neglect.” 

“The case; which the learned- Advocate 
for the “appellant relies upon is the case’ 
of Secretary of State for India v; Ghanaya, 
Lal Sri-Kishen (2).In that case there was a 
discussion first oi all of the meaning of the 
expression ‘wilful neglect’ and the case 
which came before the Judicial Committee 
of the PriyyOouncil, viz., Ardeshir Bicaji 
Tambelt v, Agent, G.I. P. Ry: Co. (3) was 
quoted and relied upon. That case in term 
refers to the definition given by the 
Lord Ohief Justice of England in the 
ease of R. v. Senior (4) in which the ex- 
pression-‘wilful neglect’ was taken to mean 


ae Ind. Cas. 1039; 24 A. L. 3.825; A. I. R. 1996 
a 111 Ind, Cas. 523; 10 Lah, 329; A. I. R.1928 Lah, 


(3) 107 Ind. Oas. 124; 9 P. L. T. 171; 54 M. L.J. 
167; A. I. R. 1928 P. C, 24; 30 Bom, L. R. 275; 47 C. L. 
J. 214; 50. W. N 219; 32 O., W. N. 544; - 27 L. W. 687; 
26 A. L. J. 545; 52B. 169; (1928) M. W. N. 938; 55 I. 
A. 67 (P.0.)° > 

(4) (1899) 1 Q. B. 283; 68 L, J. Q. B. 175; 83 J. P. 8; 
a ee R. 367; 79 L, T. 562; 15 T, D, R. 102; 19 Cox, 9, 
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that “the act is done deliberately and in- 
tentionally and not by accident or inadver- 
tence, so that the mind of the person who 
does the act goes with it,” 

Now apart from the authorities in India 
on this question I should be content to hold 
that there was no evidence in this case 
which would bring the case within the de- 
finition to which I have just referred. The 
Lahore case [Secretary of State for India 
v. Ghanaya Lal-Sri Kishen{(2)} to which I 
have just referred dealt with the defini- 
tion of wilful neglect and also dealt with 
a numberof other authorities, particularly 
the case of Baldeo Sahai v. B.B. & C.I. 
Ry. (5) This much may be said 
about the Lahore case [Secretary of State for 
India vy. Ghanaya Lal-Sri Krishen (2)| 
and the case of Balram Das Fakir 
Chand v. G.I. P. Ry. Co. (6), the case upon 
which the appellant relies in this appeal, 
that a finding that there was a wilful 
neglect was in the circumstances very 
different from those of the present case now 
before us. In Balram Das’s case (6) the 
learned Judge of the Divisional Court held 
that the evidence which came before the 
lower Court was sufficient upon which they 
could come to a finding that there had been 
wilful neglect, but the evidence which was 
particularly relied upon was not merely the 
fact that the goods were consigned in a 


“ waggon which had seals upon it only and 


not locks, but thatin the circumstances of 
the case that method of securinga Railway 
waggon was insufficient,the facts which,were 
brought to the notice of the Court being 
that on that part of the Railwey over which 
the goods were consigned there had been 
constant thefts. In this case we have no 
such evidence. It might be argued (and I 
think it has been argued by the learned 
Advocate on behalf of the appellant) that 
we should take judicial notice of the fact 
that there have been alarge number of cases 
on this Railway of the thefts which have 
been reported. But the case [Secretary of 
State for India v. Ghanaya Lal Sri Kishen 
(2)] upon which the learned Advocate relies 
establishes the proposition, with which I res- 
pectfully agree, that unless there is direct 
evidence on the point, the Court is not ina 
position to decide that such thefts are of 
frequent occurrence. In other words, we 
are not entitled to take judicial notice of 
the thefts merely from reported cases, In 
my opinion the learned District Judge was 

(5) 95 Ind. Cas. 945; A.T. R. 1926 All, 641, 

(8) 88 Ind. Cas, 559; 47 A. 724; L. R. 6 A, 340 Oiv.: 

23 A. L, J. 645; A. I. R. 1928 All, 562, 
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quite right in deciding that the fact that 
these goods were packed in this waggon in 
the fashion which I have stated is not evi- 
dence sufficient to establish wilful neglect 
which would entitle the plaintif to succeed 
in this action. 

A further argument has been advanced 
on behalf of the respondent of this case, and 
that is this that as the learned District 
Judge has come toa definite finding that: 
the evidence does not amount to wilful 
neglect, it being a finding of fact the matter 
is concluded so far as this Court is concern- 
ed. The learned Advocate for the appel- 
lant, however, contends that what the 
learned District Judge hasin fact decided 
isthat there was no evidence of wilful 
neglect, that is to say, under no circum- 
stances could it be held that this offence 
constituted a wilful neglect. But from a 
perusal of the judgment in the case it 
seems to me clear that the learned District 
Judge considered the whole evidence in the 
case and has come to the conclusion that no 
wilful neglect on the part ofthe defendant 
has been proved in fact. This point as 
to whether the matter is a question 
of law or a question of fact has been 
dealt with by a Bench of the Oalcutta 
High Court in the case of Akhil Chandra 
Shaha v. India Genaral Navigation and 
Railway Co. Lid. (7). The question in that 
case was whether negligence had been prov- 
ed. It is true that negligence and wilful 
neglect are vastly different things ; but the 
principle governing this matter is the same, 
The learned Judge, Mukerji, J., dealt with 
the matter in these words: 

“It has been finally argued that the 
question whether there was or was not neg- 
ligence on the part of the carriers under 
given circumstances, is always a question 
of law which can be determined by this 
Oourt in second appeal,” 

Then the learned Judge states the law as 
laid down by Lord Osirns in the case of 
Metropolitan Railway Co. v. Jackson (8). 
The proposition laid down by Lord Cairns 
is this : ' 

“It is impossible to lay down any rule 
except that which at the onset E referred to 
namely, that from any given state of facts 
the Judge must say whether negligence can 
legitimately be inferred and the Jury whe- 
ther it ought to be inferred.” 

Ifthe finding in this case had been that 
there was wilful neglect, it wouldhaye been 

(7) 29 Ind. Cas. 260; 21 O. L. J. 565 


8) (1878) 3.4. O, 193; 47 L. J.P, O, 3038; a7L.7 
arias W.R.175, i ' 
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for this Court to say whether there was any” 
evidence of wilful neglect and that un- 
doubtedly was a questionof law. But when 
the learned Judge in the Court below has 
considered all the facts and circumstances 
in the case and comes to the conclusion asa 
fact that there has been no wilful neglect, 
I agree with the argument, which was put 
forward by Mr. S. N. Bose on behalf of the 
respondent, that the matter is concluded so 
far as this Court is concerned. On that 
ground alone it seems to me that the appeal 
should fail. But on both questions, namely, 
whether there was any wilful neglect and 
on,the second question which I have just 
stated it seems to me that the appeal must 
fail. There was a question in the Oourt 
below as to whether the valueofthe goods 
‘was proved. On the evidence which was 
adduced in the case itseems to me that there 
was sufficient proof of the value of the goods; 
but for the reasons which I have just stated 
this question obviously does not now arise. 

In those circumstances I would dismiss 
the appeal with costs. ` 

Kulwant Sahay, J.—I agree. 

A Appeal dismissed. 


PATNA HIGH COURT. 
URIMINAL Appgzar No. 15 oF 1929; 
_ June 8, 1929, 
Present :—Sir Oourtney-Terrell, Kr., Chief 
Justice, and Mr. Justice Dhavle. 
SOHRAI SAO AND ANOTHER— APPELLANTS 
: versus f 
; EMPEROR—RasronpenT. 

Evidence Act (I of 1872), 8. 154—Treating witness 
as hostile, effect of—Whole evidence of witness, whe- 
ther should be discarded—Penal Code (Act XLV of 
1860), ss. 500, 802—Murder—Infliction of lesser 
sentence—Grounds must be adequate—Doubt as to 
guilt of accused, or jealousy of husband, whether 
sufficient ground—Criminal trial—Misreception of 
evidence, effect of. 

A party who treats his own witness as hostile and 
cross-examines him is not thereby prevented from 
relying on admissions made by the witness in his 
favour. [p. 840, col. 1.] 

Jehangir Ardeshir Cama v. (4) and 
jian, v Ficardo Wives 

aulkner v. Brine (1), Khijiruddin v. Emperor (2 
and Mokbul Khan v. Emperor (3), dissented fom. ®) 
.. The reason for passing the lesser sentence in a 
case of murder must be express and adequate. The 
fact that the murderer is the husband and was 
jealous of his murdered wife iano ground for not 
imposing capital sentence and a feeling of doubt as 
to the guilt ofthe accused is a matter to be con- 
a Bstors Bue ne after the verdict and should 
ave no place in the determination of the sentene 
pfterconviction. [p. 840, col, 2.] a a 


Emperor 
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Misreception ofa piece of evidence, which has 
little weight and which has not resulted in any sub- 
stantial injustice isno ground for setting aside a 
conviction. [p. 839, col. 2.] 
| Criming! appeal against a decision of the 
Sessions Judge, Gaya, dated the 8th 
January, 1929. 

Messrs. H. L. Nandkeolyar and P. B. 
Jamuar, for the Appellants. 

Mr, C. M. Agarwala, Assistant Govern- 
Advocate, for the Crown. 


JUDGMENT. ' TT. 

Courtney Terrell, C. J.—This is 
an appeal by Sohrai Sao and Swakhi Sao, 
who are brothers, against their conviction 
by the Sessions Judge of Gaya, under 
s. 302 of the Indian Penal Code, of the 
murder of Musammat Gauri, the wife of 
Sohrai Sao. The learned Sessions Judge 
sentenced both of the appellants to trans- 
portation forlife and we issued a Rule direct- 
ing the appellants on the hearing 
of the appeal to show cause why the sen- 
tence should not be enhanced to death. 
The trial took place with the help of four 
assessors, one of whom was of opinion that 
both ofthe accused were guilty, and three 
that neither was guilty. 

The appellants together with a third 
brother Kishun and an uncle Kasi Sao 
reside in a house in village Tarwan. On 
the night of the murder of Musammat 
Gauri the uncle, Kasi, was sleeping at the 
village Katchery, and the youngest brother 
Kishun was sleeping ‘at the shop owned by 
the three brothers at a short distance from 
the house. Neither Kasi nor Kishun is 
directly implicated in the crime, There 
were also in the house Musammat Dakhia, 
the mother of the appellants, Musammat 
Panhas Kuar, the sister of Kasi Sao, 
Musammat Balua, Kasi Sao’s wife and the 
deceased woman Musammat Gauri. The 
deceased was about 22 years old:and lived 
in pardah, There is some evidence that 
she was noton good terms with the other 
women who used to scold her because she 
sometimes wentout of the house stealthily 
at night, and that the two brothers would 
also scold her for the same reasons. It 
is true that the evidence on this point 
is slender and the relatives of the appel- 
Jants, in their efforts to shield them and 
to dispose of any motive for their crime 
have one and all declared that she wasa 
woman of good character, But since the 
evidence of these relatives is false on many 
and material points [am disposed to give 
little credit to it, The mother of the appel- 
lants Musammat Dakhia died. before the 
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, case reached the Committing Magistrate's 
Court. 

In the very early morning of August 16th, 
.a rumour spread through the village that 
Musammat Gauri had died on the previous 
night of cholera, and it is not disputed that 
this rumour was started by the appellants 
assisted by their third brother Kishun, The 
women were heard wailing inside the house 
and the two appellants were seen standing 
at the doorway of their house and were 
heard constlting about the cremation of 
the dead body. A number of villagers 
‘assembled outside the house. One of them 
Budhan Pasi who had met Kishun and 
hed been teld by him of the death from 
cholera, entered the angan of the house by 
the.door,leading from the anganon to the 
‘road. He there found the body covered 
with a piecs of cloth lying partly on a 
verandaon the south side and partly in 
the angan.. The ground of the angan and 
the verandah appeared to have been re- 
cently washed andsmeared with ashes but 
blood-stains were still apparent. Lying by 
the side of the body was a curved knife. 
He uncovered the body and found that the 
throat had been cut. He enquired of the 
appellants why they had alleged that 
she had died of cholera and the appellants 
replied that in fact she had committed 
suicide by cutting her throat, A number 
of other witnesses relate the same story, that 
isto say, the fact that the appellants were 
standing at their door and weeping that on 
‘enquiry the appellants stated that Musam- 
mat Gauri had died of cholera and of the 
later discovery by the witnesses that the 
woman's throat had been cut, 

It must soon have become clear to the 
appellants that the story of cholera could 
not be sustained and that havingregard to 
the fact that the woman's throat had been 
cut the death must be explained on the 
basis of suicide. Accordingly shortly after 
sunrise the appellant Sohrai came to the 
village Katchery where he spoke to Deo- 
parain Lal, the Diwan of the landlord, and 
stated that his wife had committed suicide 
by cutting ber throat. The Diwan said 
-that he ought to go to the Thana and 
lodge an information. He refused to go 
stating that be was ill and in fact it 
would appear that he was suffering acute 
toothache. The Diwan then sent for Tilak 
- Rajwar, one of the two Chaukidars of the 
village, and told him to lodge,an informa- 
tion. Tilak stated that he must firat see 
the body and went to the house. There he 
saw the body and noticed that it had been 
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freshly washed'and that the hair was still 
wet, He saw that an attempt had been 
made to wash the ffloor of the angan and 
the verandah of blood and ashes were 
scattered about and there were blood marks 
on the walls of the verandah Musammat 
Dakhia and the other women were present 
and weeping by the side of the body. They 
said that they knew nothing as to how the 
deceased had cometo her end. Tilak waited 
there about an hour until the second 
Chaukidar Bipat Dusadh arrived. This 
men had also heard at the house two hours 
after sunrise. He was left to watch the 
body while Tilak went to give the First Ia- 
formation, Tilak left the house and met 
Sohraia short distance away. He asked 
him to come to the Thana, At first 
Sohrai said he would not on account of his 
toothache but ultimately he reluctantly 
consented. The appellant Sawkhi had by . 
that time disappeared. At the Thana, 
which was reached at about noon Sohrai 
lodged an informaton in which he stated 
that for the last 17 or 18 days he had been 
ill with fever and toothache, that his wife 
who had been attending him the night- 
before when he had told her that his pain 
would end with his life had wept and said, 
“What should I do by remaining alive,” 
that he had risen when about two gharis 
of the night was remaining to make water 
and had found his wife lying where she 
was in fact found with her throat cut, the 
knife lying by herside. He adds: 

“J raised an alarm and began to wail and 
weep when the other members of my 
house, viz, my mother came up. My aunt 
opened the door of my house when the 
people of the Mahalla and the village also 
began to come in.” 

The brother referred to is clearly his 
co-appellant Sawkhi. The story that 
the house had been opened to the-village 
people immediately on raising his alram 
is clearly untrue for no one of the neigh- 
bours heard the waling of the woman 
until at or very shortly after dawn and 
the first that was heard of the matter 
was the story of the death of Gauri 
from cholera. The Sub-Inspector went 
at onca from the Thana to the house 
and called Shiva Prasad Lal, a Patwari 
and the Diwan Deonarain Lal to assist him 
in making an inquest report. He saw at 
once that it was not a case of 
suicide and he took a statement from the 
Chaukidar Bipat Dusedh, which forme the 
First Information in this case. He searched. 
the house and found blood marks in the 
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angan and in the verandah room immediate- 
ly adjoining it. A great quantity of blood 
had clearly flowed on to the floor and an 
attempt had been made to clean this up 
with water and to conceal the blood with 
ashes. There were blood marks on the 
walls of the verandah room.to a height of 
two feet. There were also blood marks on 
an earthen kothi whichstood in an adjoin- 
ing room and the appearance of ‘the marks 
was such as to suggest that a person with 
blood-stained hands had touched it. On 
the following day he went to the back of 
the house where at a distance of about 
twenty paces there runs a pyne. In this 
pyne he found an earthen pot and in this 
was a nimastin or half sleeved shirt which 


the appellant Sohrai admits to be his. It: 


bore blood-stains, Concealed in some 
bushes immediately behind the house were 
- two dhotis and asari. These were wet and 
had evidently recently been washed. They 
had been wrapped up together and conceal- 
ed behind some bushes. The Sub-Inspec- 
tor noticed that they bore blood-stains. 
One of the dhotis, the appellant Sobrai 
admite, belongs to him. As to the other 
there is a certain conflict of evidence; 
Kishun and the other relatives say it is his 
property but a dhobi who washes the clothes 
of the family says that it is the property of 
Sawkhi; the evidence ie, I think, inconclu- 
sive on this point. The sari was the 
property of the mother of the appellants, 
The report of theOhemical Examiner states 
that the nimastin was stained with blood 
‘as was the dhoti identified ag belonging to 
‘Sobrai. No blood was detected on the 
other dhoti whose ownership is doubtful 
or onthe sari. It appeared, however, to the 
Sub-Inepector and the Patwari that these 
garments were blood-stained. In any case 
-they had been washed, bad been wrapped 
together and were wet. The Ohemical 
Examiner has also found stains of human 
blood on the knife which the Sub-Inspector 
found lying near the body and in the eamples 
of earth which the Sub-Insrector ecraped 
from the blood-stained ground and the 
earthen kothi. The Sub-Inspector cent 
off the body for fost mortem examination 
and the evidence of Colonel Napier, the 
Oivil Surgeon; ic to the effect that the 
wounds foundon the deceased could not 
have been self-inflicted, 

The appellant Sobrei was arrested cn the 
‘following day. _ The appellant Sawkhi 
abeconded snd did not surrender until the 
case reached the Committing Magistrate, The 
: appellants called no evidence either before 
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the Committing Magistrate or at the trial. 
At the hearing of the appeal Mr. Nand- 
keolyar, who has conducted the case for his 
clients with conspicuous ability and great 
earnestnese, has offered the following 
argument. He admitstnat it is impossible 
tocontend that the deceased committed 
suicide. He suggests that the story related 
in the Firet Information by Sohrai is eub- 
stantially true and that on awaking Sohrai 
found his wife dead in the angan and called 
the female relatives. Terrified by the 
embarrassing position in which they found 
themselves and fearing that they would be 
charged with the murder they firat invented 
the story of the death from cholera, When 
it became apparent that this could nolonger 
be maintained they fell back on the story 
of suicide. He suggestathat although they 
may themselves have believed that it wasa 
case of murder they had no one on whom 
they could fasten their suspicions, and ac- 
cordingly made the most of the possibility 
of suicide. Indeed in the First Information 
lodged by Sohrai at the Thana he evidently 
sought a motive forthe suicide in the grief 
of his wife at his painful illness and the 
additional fear that if he died she would be 
unable to re-marry. Sohrai in addition to 
lodging a First Information made astatement 
to the Sub-Inspector at the house before his 
arrest. Inthis statement Sohrai had said 
that he had pledged some of his wife's orna- 
ments and that on the night of the occur- 
rence they had quarrelled over this fact and 
that the quarrel probably led her to commit 
suicide. Mr. Nandkeolyar contends that 
these varying statements as to the motive 
for the suicide are mere exhibitions of the 
distracted mind of a man, who is trying to 
find a plausible explanation for what he 
very well knows to have been a murder, but 
believes himself in a desperate position 
because he has no adequate solution to offer 
to the question of the identity of the mur- 
derer. It is further pointed out that the 
house affords easy opportunity for the 
entrance and escape of a murderer. In the 
north wall of theangan there is an unclosed 
door-way which provides uninterrupted 
access and itis said that an assassin may 
very well have entered through this door- 
way in the night and have equally easily 
escaped. In view ofthe facts that no one 
can suggest a possible murderer with any 


adequate motive this suggestion is inherent- ` 


ly improbable, and in view of the conduct 
of the inmates of the house it is altogether 
unbelievable. Had the accused really found 
hie wife two hours before sunrise, as he 


te 
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ofthe other females of the household. At 
a much later hour when the story of cholera 
had been invented, when the washing of 
the floors had. been completéd the females 
then began to wail in a manner which 
attracted the néighbours and ‘the appellants 
‘also wept outside their house. The:theory, 
‘moreover, does not account satisfactorily for 
the attempt to conceal the blood-stained 
clothes. It is probable that these clothes 
were disposed of in the pyne behind the 
house before it became light. It is, more- 
over, clear that the woman was killed while 


sleeping for no one heard a sound of a cry or . 
a struggle and as the prosecution point out 


an assassin from outside would have had 
no motive for killing the sleeping woman 
or for moving her body to a position half 
in and half out of the verandah where it 
is clear that she had been sleeping. It 
has been suggested that a sliver necklace 
and a gold nose ring had vanished from 
the person of the deceased. Now the nose 
rings could not have been removed while 
she: was awake, It could only have been 
removed after her death and the person 
who removed it after cutting her throat 
would necessarily have been drenched with 
blood and he would have been standing in 
a pool of blood while he performed the 
operation. In this condition he could not 
have slipped out of the northern door-way 
without leaving most conspicuous blood 
stains of which there is no trace whatever. 
‘In my opinion this theory ofa murder by 
a-stranger is quite impossible to believe 
and the suggested explanation of Sohrai’s 
conduct, therefore, falls to the ground. 

As to the accused Sawkhi it is suggested 
“put with very little force that he was not 
‘present. He was seen by several witnesses 
at’ the door of the house weeping with 
Sohrai. He had been seen by the two 
chaukidars for the two days previously in 
the village and at the shop. Immediately 
siter the event he fled to a villagecalled 
Etawa where his father-in-law resides and 
took refuge with him. The whole family 
has attempted to shelter Sawkhi by saying 
that he had -been absent from Tarwan for 
several days although they were unable 
to suggest where he had gone. But Kasi 
Sao, the uncle, is proved to have written 
a letter to Sawkhi and to héve sent it to 
Etwa after Sawkhi had. left for that place. 
Init he advised Sawkhi to: get the people 
of Etawa to say that he had- been there for 
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bays, he would have raised a commotion 
which could not have failed to- attract the - 
attention of the neighbours as well as that ` 
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several days. The letter was delivered to 
Sawkhi but there..isno evidericp:as to thé 
nature of Sawkhi’s action of a consequence 
of receiving the letter. Itis, therefore, no 
évidence against Sawkhi but it ‘serves to 
diseredit Kasi Sao in hisstory that he did 
not- know where Sawkhi had gone. The 
reference to “my brother” in Sohrai’s First’ 
Information which I have ‘quoted above is 
clearly to Sawkhi‘and not to Kishun. Sawkhi, 


_moreover, has not attempted to call any 


evidence as to-his whereabouts at’ the time 
of the occurrence. - 

A further: point was taken by Mr. Nand- 
keolyar on behalf ofthe appellants based 
upon the matter of an alleged reception 
before the Sessions Judge of inadmissible 
evidence. ‘The youngest brother -Kishun 
was examined as a prosecution witness and 
upon manifestation by him of hostility to . 
the prosecution the learned Judge in his 
discretion gave to the prosecution leave to 
cross-examine him. He was askéd whether 
he had not previously made a’ statement 
which had been recorded by the Deputy 
Magistrate which ‘conflicted -with the 
account given by him in’ the Sessions 
Court. That statement after mentioning 
his visit to the house and the finding of 
the woman with her “throat cut runs as fol- 


-lows :— 


“I enquired from mother who had killed 
'her.. She said ‘‘Sohrai had cut the neck” 
Sobrai was also in the house but not with- 
in hearing distance from us. I did not ask 
him anything. For a month Sohrai and - 
his wife were not pulling well with each 
other. I donot know why. I had not seen, 
Sohrai ever beat her but I saw them qurrell- 
ed during the period of one month as men- 
tioned above; I could not make out why 
they quarrelled among them”. 

Now it is conceded by the prosecution, 


_and rightly that the quotation of the 


mother’s statement, although the mother 


is now dead, was inadmissible. Had the 


mother herself made the statement in thé 
witness-box as quoted by Kishun it would | 


“mot have amounted to evidence at all but 


merely to a statement in usurpation of the 
functions of the- Court. It would have 
been otherwise if she had been reported as 
having said: ‘I saw Solrai cut her throat”, 


This part of-the defence objection is sound, 


but the misreception of this piece of evi- 
dence could, in my opinion, have had very 
little ‘weight and no substantial injustice 
has been done. Moreover, it. would not 
Eppes that any objection was. raised atthe 
trial. í : 


i 


840. 


: It is, however, further objected: that the 
. €ntire statement. (and in -particular that 


Portion relating to quarrels.-between Sohrai - 


- and his wife) was inadmissible for the fol- 

owing. .reason:—The,.,.witness had. been 
declared-hostile and according to the:conten- 
tion of Mr.. Nandkeolyar this. necessarily 
implies thatthe: witness was wholly dis- 
credited. and. the.iprosecution’ haying dis- 
credited their‘own witness are -not entitled 


to. rely. upon, any. part. of his ẹvidence. , I 


am aware -that in India from:time to time 
this curious view of the consequence of 
declaring a- witness hostile has. become 
current,. The whole idea, has been allowed 
to-grow..out,of: an observation. reported as 


having ..been.. made -by Lord. Campbell in. 


an old Scottish case,.Faulkner.v, Brine (1). 
This. was accepted by. the Calcutta High 
Court in. such cases as Khijiruddin v. Em- 
peror, (2), and more recently by Mr. Justice 
Ouming and, Mr. Justice -Lort-Williams in 
Makbul. Khan.v, Emperor (3), In this 
Jatter. case the learned Judges. said: “In 
other words a party. cannot .be allowed to 
say that, his’ witness is.a.jtruthful witness 
só far.as part of his evidence is concerned 
‘but an untruthful witness so far as some 
-other portion is concerned”. ` | 
_ The theory.. so stated is fallacious. -A 
party is allowed to cross-examine his own 
witness because that-witness displays-hos- 
tility. and not: necessarily because he dis- 
. Plays. .untrutbfulness. The theory has 
gained. ‘currency owing perhaps. to the 
common. belief that the sole object of crogs- 
examination., is to discredit the witness 
‘whereas its main purposeis to obtain admis- 
‘sions,. and it... would: be ridiculous to 
assert, that -a. partly icross-examining 
a` witness is .thereby prevented from 
relying on admission, .and to hold that the 
fact that the witness is being cross-examined 
implies an.admission by the:crose-examiner 
that.all the witness’s statements are false- 
hoods.’ The correct view was in my opinion, 
expressed in Jehangir Ardeshir Cama v. 
- Emperor (4).. Moreover, the opinion of Lord 


Oampbell: have never been followed in. 


. England and the English Law upon which 
_ the Indian . Evidence Act is founded was 


(1) ae I F. & F. 254,- : 
i (2) 92 Ind. Oas. 442; 53 ©. 372;.42 O. L. J, 504; 27 
Or..L.. J. 266; A. I. R. 1926-Gal. 139, 
ox 690; 30 Cr, L. J. 330; Ind, Rul. (1929) Cal, 281; 
56:0; 145. Ka Nk 4 K 
-(4)106 Ind. Oas. 100; 29 Bom. L. R., 996; A. LR. 
apa Borm 501; 8-A.: I, Or. R. 324;: 28 Or, L J, 
12. : i r Xe 
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-clearly stated, by Tindal, 0. J., in, Bradley Y. 


Ricardo (9). Therefore, that part of Kishun’s - 
statement which is contained in his stater 
ment to the Magistrate was clearly .admis- 
sible, . iam ee < Ta othe 
“In my opinion the guilt of both the 
appellants has been established on the 
clearest possible.grounds and admits of-no 
doubt whatever and the appeal should be 
dismissed; The learned Sessions Judge 
has come to: the conclusion, upon what I 
think is-very inadequate evidence,.that the 
murdsr was committed by the appellants - 
with -a view to save-their family from 
dishonour which would ,sooner or later have 
fallen upon them by reason of the habits of 
the deceased. But even if there had been 
adequate. ground to believe that they were 
so inspired this would not constitute any 
reason for relieving these men of the ex- 
treme penalty. It would establish a most. 
dangerous and immoral principle to concede 
to any jealous husband the right to assas- 
sinate his wife and escape the gallows. 
The resson for passing the lesser sentence 
must’ be express nä adequate. Such 
reasons are sometimes to be found in the 
order of mentality to which the person 
belongs. A simple-minded ignorant.savage 
who slaughters a person whom he really 
believes to be a dangerous magician 
may well fall into this class. In this pro- 
vince, moreover, the position of women, 
deprived of contact with the world, of 
education and of all, opportunity for mental 
development, would, save in very extreme 
case, justify a Court in treating them as 
‘persons who should not be. sentenced to 
death. Sometimes also an extenuating fact 
may be found in the circumstances of the , 
crime itself, . such, for example, as those 
which often occur in agrarian riots where a 
free and honest fight on equal terms results 
in death although the crime may never- 
theless not fall within the exceptions to s. 
800 of the Indian Penal Code. ._ : 
_ I must observe that a feeling of doubt as 
-to the guilt of the accused is a matter to be ` 
considered by the tribunal before but not 
after the verdict. It. has no place in the 
determination of the sentence after convic- 
tion. Ifthe evidence is not strong enough 
to justify an irrevocable sentence the accus- 
ed is entitled to acquittal], and our law does 
‘not recognise the right of a judicial tribu- 
nal te give effect to more than one degree of 
doubt. It¢s not permissible for a Judge to. 
sentence a prisoner to transportation. for 
(5)-(1831) 8 Bing.57;'1-Moo. & Se, 133;1 L.J. O. 
P. 36; 131 E. R, 321; 34 R.R. 624, - SA “AB 
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life on the ground that he is sufficiently 
certain of the guilt for that purpose but 
not’ sufficiently certain to sentence him 
to death. I mention this matter because 
it may throw light on some of the reported 
decisions which are otherwise inexplicable 
‘on judicial grounds, 

Finally, it must. be ‘noted that those-in 
whose hands is placed the exercise-of the 
Royal Prerogative of mercy are not tram- 
melled by apy legal considerations what- 
-verand may be trusted to. exercise their 
‘powers. The Legislature has wisely not 
thought fit.to entrust judicial tribunals 
with the prerogative of mercy and Judges 
must remember that they are sworn to 
administer.the law not as they wish it 
‘might be but-as they find it, The 
case we are dealing with is one of brutal 
assassination of a sléeping and defenceless 
woman and.I can see no reason why the 


murderers should not suffer the extreme . 


penalty. I would, therefore, set aside the 
sentence of transportation for life and 
sentence the appellants Sohrai Sao and 
Sawkhi Sao to be hanged by the neck till 
they are dead. 

Dhavle, J.—I agree. 

A Taia dismissed; 

: Senience- enhanced. 
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PATNA HIGH COURT. 
CRIMINAL APPBAL NO. 167 oF 1929.° 
- December 20, 1929. 
Present:—Sir Oourtney-Terréll, Kr, 
Chief Justice, and Mr. Justice 
Macp herson. 
KHUDU RAJ AK— APPELLANT 
VETSUS 
EMPEROR—REspPonpDsntT, 

‘Penal Code (Act XLV of 1860), ss. 300, 302—Mur- 
der—Sentence—Grounds for imposing lesser penalty 
—Absence of motive or doubt as to guilt of accused, 
whether sufficient grounds. 

The fact that no adequate motive for the murder 
has been made out is nota ground for not imposing 
the extreme penalty of death on a murderer 
anda feeling of doubt as to the guilt .of the ac- 
cused isa matterto be considered before but not 
after'the verdict; it has no place 'in the deter- 

í ae of the sentence after conviction. [p. 844, 
col, 1 

It haslong been well-established law that dales 
extenuating circumstances can be found a murderor 
must be sentenced to death. [ibid.] . 

Sohrai'Sao v. Emperor (1), followed. 

Appeal against a decision ofthe Sessions 
Judge of ee dated. the 


2nd September, 1929. ° ca 
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- village Kana. 


of the treatment she received. 
_ complained to her grandmother, the mother 
_of her father. 


_ of two flights leading to the roof, 
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Mesars. J. Chattarji and R. 8. Ohattari, 
for.the Appellant. 
Mr. C. M. Aggarivala, ‘Assistant Govern: 
ment Advocate, for the Orown. ` 
‘Jd UDGMENT ; 
E Terrell, C. Ja—This ‘is an 


‘appeal from a desision of the Sessions Judge 


of Manbhum-Sambalpur ‘convicting - the 
appellant Khudu Rajak of the-murder of 
his wife.Puti Rajakin on the 2ist April last, 
He was sentenced to transportation for- life 
and by direction of the Court notice was 
served upon him to show cause why the 
sentence should not, be shanged. ‘to. one-of 


f death. 


The accused is of the dhobi caste and i is a 
resident of village Kana- situated two miles 
‘from the Thana of Balarampur.- He is aged 
about 27 years. His father died some four 
years ago and since then he has been master 
of his own assets and affairs, He. is fairly 
well off and has a pucca house. His deceas- 
ed wife Puti Rajakin was the daughter of 


“one Panu Rajak of a village called Nekra- 


in the same district about two miles from: 
At the date of her death she 
was. about 17 yearsold. She married the 
appellant at about Sor 9 years of age and 
‘went at once to her husband’s house. She 
attained puberty four or five years ago. 


-The lite’ of the married couple’ was not 


happy.. The appellant used to beat:his wife ` 
and on atleast one occasion she ran away 
to ker father’s house and complained to him. 
‘She also 


Her own mother is dead ‘and 
her fatherhas married again, She com- 
plained to them that the appellant had 
beaten and ill-treated her and shewed -the 
marks on her body and she told her grand- 
mother that the treatment by her husband 
was due to the fact that he had entered into 


an -intrigue with another woman named 
Nuni Baisnabi. 


This person is of about’ 
the same age as the appellant.- She is 


‘separated from her. husband and carries 


on a small-grocer’s shop at Kana where she 
lives with her mother. ‘There is , évidence 


that the sppeliant used to spend mueh -ót 


his time with this woman. 5 

The house of the appellant” is a singlo 
storied building with a flot pucca Toof. It 
hass, verandah -facing south, and -north 
of this verandah there are three rooms each 
with a door leading on to the verandah, 
Tù the westernmost room 'cows are kept. 
This room hes a door in its western wall 
by which access is obtained to a stair-case 
The 


> stairs. 
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-upper end of the stair-case is surrounded by 
walls standing up from the main roof an 
the enclosed space iscovered to protect the 
The southernmost enclosing wall 
has a door in it by which a person passing 
‘from thestair-case may come out on tothe 
roof. The roof of the house has a small 
“ parapet a few inches high on the north side. 
Adjacent to ‘the house and south, of the 
verandah is acourt-yard which is shared by 
the appellant with his uncle Nayan Rajak 
„whose house lies on the east and south- 
-east of the appellani’s house. | 

On the night of the 2lst May there were 


inthe house of the appellant only four 


persons, the ‘appellant himself, his wife, 
who died that night, the appellant’s mother 
. anda boy of about 13 or 14 named Hiru 
Rajak. Heisa distant cousin of the ap- 
pellant and about four and five days before 
had been engaged by the appellant as his 
cowherd. | 

At. 8-30 a. m. there appeared at the 
Balarampur thana theuncle of the appel- 


Jant, Nayan Rajak, accompaniéd by some 


villagers. He lodged a First Information, 
which was recorded by the writer Head 
Constable, the Sub-Inspector being absent 
that morning on other business, He stated 
‘“that early that morning Khudu had called 
to him to come up to the roof and 


gee his wife who waslying dead having - 


committed suicide by cutting her throat 
“with a sword; that he had gone up to the 
roof and found Khudu there, and on the 
middle of three, khatias, which were lying 
‘side by. side east.and west with their 
heads close to the eastern wall surround- 
‘ing the stair-case exit, he saw the body of 
-Khudu's wife. Her throat was cut, there 
was much bicod about and ‘a blood-stained 
sword was lying on the ground close to the 
khatia. He said that the other cots had 
been occupied, that on the north by the boy 
Hiru and that onthe south by Khudu. He 
said that the sword belonged to Khudu, and 
that it together with a bow and arrows had 


been kept ontheroof. Hesaid that Khudu’s - 


mother slept in the court-yard down-stairs. 

He further said that Khudu was weeping 
“and that when he had been asked by Nayan 
. and fellow villagers, who had been called 
“to the scene, to come to the Police Station to 
give information Khudu had said; “Proceed, 
I am coming” and had set out before them, 
` “They had not, however, found him on the 


way. 
“The Head Constable went to the spotat 
_10-5-U a. m. and held an inquest on the body 
and subsequently sent it to the hospital for 
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a post-mortem report. He found and took 
charge of the sword and its sheath and aleo - 
found a bow and arrows close by. The 


deceased was lying on her right side and w 


had two gaping wounds on the left side of 
the neck severing the spinal cord. They 
must have been inflicted with great force by 
aheavy sharp weapon and there can 
be no doubt that they were inflicted with 
the sword which was found. 


Nayan Rajak gave his evidence before the 
Sessions Judge and a particularly foolish’ 
cross-examination by, Babu Ohandi Charan 
Chatterji, who appeared for the defence, 
established beyond doubt that the sword 
was Khudhu'’s property. The witness, 
however, somewhat altered thestory that he ` 
had given in the First Information and this 
alteration is undoubtedly due to his desire 
to shield his nephew. He stated that the ap- 
pellant had said that “some one had cut the 
woman's neck” and when reminded by the 
Oourt that he had stated in the First In- 
formation that Khudu’s mother slept that 
night in the court-yard he replied “I did 
not-see her sleeping there. I said so but 
it was a mistake. I only saw the Khatia.” 

He, however, admitted that he himself 
had sleptin his own angan and from there 
he admitted that the court-yard was visible. 
It is very clear not only that Khudu’s 
mother had in fact slept in the court-yard 


down stairs as stated in the First Informa- | 


tion but that Nayan had actually seen her 
sleeping there. The mother Sukhada 
Rajakin and the boy Hiru have both. 
given evidence. The mother says that she 
and Hiru and the deceased woman were the 
persons who slept on the roof. She says 
that Khudu went out after the evening meal 
and that she does not know when he return- 
ed home. She says that the door-way lead- 
ing from the bottomof the stair-case into 


“the cow-room had been bolted and that no 


one can have got on to the roof by means of 
the stair-case. She says that she had slept 
soundly through the night and when she 
had waked up she had found her daughter- 
in-law lying dead covered with blood and 
the sword on the ground and that she had 
then gone down the staris and opened the 
door and found her son sleeping on the 
verandah. This isa very natural and very’ 
pitiful effort to shield her son and to my 
mind the story is entirely incredible. It 
will be remembered that three khatias 
were found on the roof by Nayan when he 
went up there. ‘The northern-most one bore 
no blood-stains. On the middle one Pati 


LOMO O 
< was. lying but the southernmost one was. 


conspicuously blood-stained. Itis to my 
mind certain that the husband and the 


“Nayan in the First Information.- Whether 
or not the boy slept on the roof is not 
certain but he is of an age when-such'a 
< proceeding would seem very unlikely. 
“The probability is that the third and nor-. 
thernmost khatia was placed upon the roof 
after the myrder- had been. committed 
and it was- probably placed there by the 
` appellant assisted by his mother. It is true . 
that in the First Information Nayan says 
that the boy slept on the roof but he was 
not called to the scene until after the third 
cot was in position and I think it likely that 
- at that time it had not been decided be- 
. tween Khudu and his mother to say that . 
` she (the mother) had slept on the roof. It 
‘is quite incredible that the mother could 
- have slept on the roof orthat’she was the 
first ‘to. discover the crime for in that case. 
Nayan would have been told ofthis fact . 
. the moment he appeared on the scene and 
„neither. in the First Information nor.in his, 
evidence in Court does he make any men- 
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a murderer if he found tle sword which 
was admittedly on the roof would prefer 


. to use such a convenient weapon and leave 
wife both. slept on, the roof as stated by - 


it behind him to divert suspicion. He 
admitted that this hypothesis was support- 


‘ed by no evidence whatsoever ‘but urged 


that it was consistent with the facts and 
ought to be treated as a possibility. In- 
genious however as the theory is, it must, in 
my opinion, fail as an explanation. In the 
first place, it is extremely improbable that 
a woman in the position of. Nuni Baisnabi 


‘can have possessed the means to purchase 


the services of such an assassin. Second- 
ly, the risk to be run by the assessin was 
such as would deter any sane man from’ 
the attempt. Thirdly, there was no finan- 
cial inducement in the actual commission 
of the crime for no robbery was committed. ` 
Fourthly, itis quite impossible that Nuni 
Baisnabi could have induced a lover to 
undertake such an enterprise for the benefit 
ofa rival lover. Lastly, if Nuni Baisnabi 
hed been the instigator of the murderer 
the appellant is the one person who 
would have been selected by her as the 
assassin. 


‘tion of having been told ‘that it wasthe’ . As against the appellant there is first 


“mother who had first discovered the dead 
body. Moreover, had she been the first to 
discover the murder she would undoubted-. 
ly have raised an outcry. Indeed Rai 
Bahadur Jyotirmoy Chatterji who presented 
“the case for the appellant with the greatest 
‘skill and energy, was constrained to admit 
..that the story of the mother having slept. 
on the roof was too incredible to have any 
chance, of success. He, however, boldy 
advanced a‘very ingenious hypothesis ‘to 
account for the death of the deceased. He 
admitted that the situation and structure 
of the buildings. rendered it almost im- 


’ possible. that the murderer ‘can have ap- 


proached the roof ‘otherwise than by the 
stairs.and he offered the theory. that the . 
woman. Nuni Baisnabi, who was the appel- 
lant’s ‘mistress, - instigated. the murder. 
He suggested that she may have previously 
arranged with some other person that on 
the night ofthe 2ist May, she should lure 
the appellant to an assignation at her own 
' housa and that in his absence and while 
` the door to the stair-case was left unguard- 


- ed the assassin should come to 
the house and murder the wife. who 
might be expected at that time to be 


asleep. It being pointed out to the learned 

Advocate that in that case a murderer 
» would probably bring his own weapon he 

`- quickly and ingeniously replied that.such - 


wy 


of all the evidence of motive. He had 
relations with a mistress and it was on 
account of this relationship that he quar- 
relled with his wife and beat her. This 
fact was’ amply established by another 
piece of foolish cross-examination by ‘Babu 
Ohandi Oharan Chatterji. Secondly, the 
blood-stained weapon with which the mur- 
der must undoubtedly have been commit- 
ted was the property of the appellant. Third- 
ly, we have the conduct of the appellant 
himeelf. He was afraid to go to the thana 
with his uncle. The murder must have 
been ‘committed by man and he was the 
only man in the house. The murder clearly 
could not have been committed by a chance 


-Tobber for he would have had no motive 


for attacking this one woman out of 
two or three ‘sleeping persons. To my 
mind the evidence establishes beyond all 
reasonable doubt the guilt of the appellant 
and the learned Judge quite rightly con- 
victed him. 3 - 


I pass now io a consideration of the sen- . 
tence which has been passed upon the 
appellant. The learned Sessions.. Judge 
said: i A 
' “I find the accused guilty and convict 
him under s. 302 of the Indian Penal Code. 
As, however,.no adequate motive for the 
crime lias been made out, I would- not be 
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“Justified in imposing on him. the extreme -purpose but not sufficiently certain--tð0 | 
< penalty of the law".  . ; sentence him tọ death. I.mention this 
‘In this matter the learned Judge has matter because it may throw light on some 
-made.a-very grave mistake. It has long - of the reported decisions which. are otherwise 
been well-established law that unless inexplicable on judicial grounds. Finally it™ - 
. extenuating circumstances can befounda | must be noted that those in whose bands is 
murderer must be sentenced to death. Itis placed the exercise of the Royal Prerogative - 
a most: painful duty which we are obliged of mercy are not trammelled by any legal 
-to perform but it is.our duty to insist that . considerations whatever and may: bé.trusted . 
„the Sessions Courts .shall..carry out the . toexerciee their powers. The Legislature has ., 
Lobligations imposed-upon: them bylaw. The wisely not thought fit to. entrust judicial | 
„question whether: or not the death sentence tribunals with the prerogative of mercy and 
„is imposed should not depend upon, the Judges must remember that they-are:s worn. 
particular Judge who happens -to try the to administer the law not as they wish it 
case and in the interests of accused persons might be butas they, findit. The case we 
„it is right that they should be able to expect ‘are dealing with is one of brutal. assassina- 
_the-same results, no matter by what Judge tion ofa sleeping and defenceless woman 
they happen to'be tried.. Ihave been at and] .can-see no reason why the murderers 
' pains to point this out in an earlier case should not sufer the extreme penalty”... . 
Sohrai Sao v. Emperor (1). That also was a In this particular case the reasoning of the 
case in which the Court was obliged to learned Judge for not passing the sentence 
‘enhance the ‘sentence of transportation for of death means either that he is not certain 
‘life toone of death, In thatcase (l) decided of the guilt of the appellant or that a person 
‘on the 8th June 1929 I said: “The reason for who murders his wife without reason is less 
passing the lesser sentence must be express blameworthy than one who does so in order: 
‘and adequate, Such reasons are sometimes to get rid of her in. favour of a mistress. I 
to be found in the order of mentality to have no desire. whatever -to make any 
which the person belongs. A simple-minded . observation which might be taken as a 
ignorant savage, who slaughters aperson reflection upon the mental integrity of so 
whom he really believes to be a dangerous experienced a Judge. The statement.of his 
-magician, may well fall into this class, In this - reason merely exhibits a confusion. of mind. 
province, moreover the position of women. For the reasons I have stated .I would. 
deprived of contact with the world, of dismiss this appeal, set aside the. sentence 
-education and of all opportunity for mental of transportation for life-and sentence the 
development would, save in very extreme appellant Khudu Raj ak to be hanged by. the 
cases, justify a Court in, treating them as neck till he is dead. -- ©) tte ee 
-persons who should not be sentenced to © Macpherson, J.—I agree. * 
death. Sometimes also an extenuating fact A. vs Appeal dismissed. 
may be found-in the circumstances of the ‘ Sentence enhanced. : 
-erime itself, sach, for example, as those | ke ' = 7 i 
which often occur-in agrarian riots where a aH 
frea and honest fight on equal terms'results - A 
in death although the crime may nevertheless 
-not fall within the exceptions to s. 300 of the 


Indian Code. I must observe that a feeling |. mes : 
_ of doubt asto the guilt of the accused isa Sro Pa ee Orr toa us 
“matter to be considered by the tribunal - ‘August 8 1999. °° os 

before but not after the verdict. It has no - Present: =Mr. Justice Disana ai 


, places in the determination cf the sentence i TeS: peo 
after conviction. If the evidence is not RAMT Sega ee Danan a 


. gtrong -enough to justify an irrevocable aS ; 

sentence the accused is entitled to acquittal, pes ANE “ wW 

and out law does not recognise the right of | , i ; EA 

a judicial tribunal to give effect to more JATU been a ai ae oe 
‘than’ one decree of doubt. It is not per- | Hindu Law—Joint family—Mortgage by father— ` 


missible fora J udge to sentence a prisoner — Property sold under decree~Son, whether entitled 
-to transportation for life on the ground that to resist perchaser’s claim for possession by merely 


heis sufficiently certain of the guilt for that showing want of necessity—Burden on son to prove | 
beat 7 immoral nature of debt. - 


= SA D : Under.the Hindu Law if a debt contracted by’ a 
+. (1) 124 Ind, Cas, 336; 11 P. L. T. 148. father be one which thesonisunder a pious, obliga- e 
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tion to pay, the- -sòn cannot set up his’ rights against 
the alienation'made by the father to pay off that 
debt. [p. 846, eol.1.] 

Where joint: rancestral property has passed out of a 
joint family, either under a conveyance executed bya 

© father: in consideration of an antecedent debt, or in 
order toraise money to pay off an antecedent ‘debt, or 
-undera sale in execution of a decree for the father's 
debt, his sons by reason of their duty to pay their 
father’s debt, cannot recover that property unless 
they show that the debts were contracted. for im- 


moral-purposes, and that the purchasers had notice 


that they were so contracted. [p. 845, cdl. 2.] 
` A Hindu father mortgaged joint family property and 


the mortgagee ‘obtained. a decree: and purchased the 


mortgaged properties: in execution. He obtained a rent- 
-decres'against the mortgagor’s tenants and the tenants’ 


rights were purchased by: the plaintiff. The plaintif 


obtained possession but was dispossessed, by the 
mortgagor's-son. ln a suit for Possession: by the 
plaintif against the son: 

` Held,-that the defendant was not entitled to resist 
tho plaintiff merely on the ground that the mortgage 
z not : supported "by. legal necessity. Lp. 846, col. 
2 


Second’ appeal against a decision ‘of the 
Subordinate Judge, Purnea; dated the 
30th July, 3927, confirming that of the 
Munsif, Purnea, dated the 7th June, 1926. . 

Messrs...C. C Das and A, ‘Sen, for the 


Appellant. 
Messrs. Shiveshwar Dayal and Dhyan 
Chandra, for the Respondents. ` 
JUDGMENT. . 
Das, Wy ~—In this. suit the plaintiff 


claims to recover possession of 34° bighas. 


of raiyati lands on ‘the allegation that he 
_ purchased these lands on the 3rd Septem- 
ber, 1924, at a Court sale held in execution 
‘of a rent ‘decree obtainéd by defendant 
No. 2 against -defendant No, 3 and was 
dispossessed therefrom in April, 1928,* by 
defendant.No. 1. 
decreed the plaintiff's suit and the défend- 
‘ant No. 1 appeals to this Court. 

Shortly stated the facts are these: 
fendant No. 4 was undoubtedly the land- 
lord qua the disputed land; "and defendant 
No. 3 was the tenant under the landlord. 
On the 8th September, 1913, ‘defendant 
‘No, 4 executed a` mortgage. in favour’ of 
defendant No, 2: in respect of his 
gemindarit interest in the mauza, The 
mortgagee sued on the mortgage, ‘ob- 
tained a decree in due. coures “and on 
the 7th’ May, 1920, purehased the-mortgaged 
properties at the sale held in execution of 
his own decreé. 
possession on the 6th July, 1820. - There- 
after he. instituted a rent suit against 
defendant No. 3: He obtained a decree in 
due course and caused the disputed 34 
dighas of raiyati lands to be put up for sale, 
On the 3rd September, ‘1924, the plaintif 
Apus anane these 34 bighas at the rent sale 
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and he says that in March, 1925, he obtained 
delivery oi possession of these lands. De- 
fendant No. 1 is the son of defendant 
No. 4 the original proprietor and he dis- 
possessed the plaintif in April, 1925. 

Upon the facts stated there is no defenee. 
which defendant No. lcan possibly offer. 
except that the debt incurred by-his father 
was an immoral or an illegal debt and was, 
therefore, not binding on him. He did not, 
however, contest the suit on that ground but: 
he contested the. suit substantially on the 
ground that there was no legal necessity to - 
support-the transaction ofthe 8th Septem- 
ber, 1913.. We are; however, not concerned 
in this litigation with the transaction of the 
sth September, 1913. -Much has: ‘happened 
since then'and one of the most-important 
events thst has happened is that the prop- 
erty has definitely gone out of the posses- 
sion'of the joint family and that the plaint- 
iff has purchased those properties: at the 
sale held in execution ‘of a rent-decree. 
In fact there have been two sales (1) in 
execution of the mortgage-decree obtained 
by defendant No. 2, and (2) in execution of 
a rent-decree obtained by defendant No. 2: 
The defendant- appellant insists-that he. is 
still entitled to raise the question of legal 
necessity in this litigation. 

16 was - laid down in Suraj- Bunst. Kuer 
v. Sheo Pershad Singh (i) that where joint’ 
ancestral property has passed out of a joint 
family, either under a ‘conveyance -executed: 
by a father in consideration of an- antece- 
dent debt, or in order to raise money to pay 
off an antecedent debt, or under'a sale in 
execution of a decree for the father’s: ‘debt; 
his sons by reason of their duty to pay their 
father’s debt, cannot recover that property 
unleés they- -show that the debts-were con- 
tracted for immoral purposes, and that .the 
purchasers had- notice that they were so 
contractéd. In the later case of: Nanomi 
Babuasin v: Modhun Mohan (2) the whole: ` 
question was investigated with great ‘care 
by Lord Hobhouse and he pointed: out that - 
“Destructive as it may be of the principle. 
of independent co-parcenary rights in the 
sons, the decisions -have for ‘sometime 
established the principle that the sons can 
not set up their right against their. father’s 
alienation for an antecedent debt or against 
his: creditor's remedies for their debts, it 
nottainted with immorality.” as 

Mr. O. O. Das appearing on behalf of: ihe 
defendant-appellant contends: that.the- pro- 


(ly 5 o. ous 40, LR, 226;6 I A. 88;4 Sar. ‘Py 


O. J. 1 (P. 0, 
(2) 13 ©. 215 13 I: A. 1; 4 San, P, O. J, 682 (P. O3) 


“846 
, position asilaid down-in Lord Hobhouse’s 
judgment only applies where a stranger 
purchases the disputed properties. Now 
this concession ‘is in favour of the case. of 
the plaintiff for gua the purchase by defend- 
ant, No. 2 at thesale held in execution of 
his mortgage-decree, the present plaintiff 
is a stranger. The plaintiff has no notice 
whatever of the transaction of the &th 
September, 1913, which culminated in the 
decree passed in the mortgage action. He 
purchased the disputed properties sub- 
. gequently; that isto say, at.the sale held 
in execution of the rent-decree obtained by 
defendant No. 2 against defendant No. 3 
so that it must follow that the plaintiff 
has no notice whatever as to the nature 
of the transaction of the 8th September, 
1913. l 
“But, in my opinion, the question ‘really 
does not arise. Itis established by numer- 
ous decisions that if the debt be one which 
the son is under a pious obligation to pay, 
and itis not disputed that the son is under 
a pious obligation to discharge every debt 
contracted by the father unless it is an 
immoral debt or an illegal debt, the son 
cannot set up his rights against the aliena- 
tion made by the father to pay off those 
debts. Mr. O. O. Das, very ingeniously 
contends that in this litigation he is not 
setting up his rights as against the debt 
contracted by the father but that he is 
setting up his right as against the aliena- 
tion made by the father. In my opinion 
the argument is not entitled to succeed. 
It is conceded that if the debt was one 


t 


which was binding upon the son, the father . 


might have alienated the property to pay 
off that debt and. the son would have no 
remedy whatever as againet the purchaser. 
It is conceded that if the mortgagee had 
framed his suit in such a way that it left 
it open to have to proceed on the debt.as 
against the entire joint. family properties 
including the mortgaged . properties the 
-present defendant as the son of-defendant 
No. 4 would have no remedy whatever. 
But it is contended that because the suit 
wasone to enforce the mortgage it is still 
open to the defendant to raise the question 
-in the form in which he has raised it. For 
the reasons which Ihave given, I do not 
think that, the defence is available to the 


defendant. nee A 

- I would dismiss this appeal with costs. 

- Wort,.d.—I agree. Gute at 
i Appeal dismissed, 


os 
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ORIMINAL MisogLtanzous Oases Nes, 6 To 
| or 1930. - K 
f February 7, 1930. ` 
_ ` Present :—Mr. Justice Macpherson. 
RAMYAD SINGH AND OTHERS . ` 
PETITIONERS ae: 
f : versus 
-` . BMPEROR-—-Opvosite Parry. 


Criminal Procedure Code (Act V of 1898),.s. 526, ` 


—Transfer—Conviction of one 


set of accused by `` 


presiding officer,.whether ground for transferring , 


subsequent trial of another set of accused. 


While it is sound doctrine thata reasonable ap- . d 
prehension in the mind ofan accused that he will | 


not have afair trial is a sufficient ground for 
transfer, .yetin applying the - doctrine regard must 


be had to. the. circumstances in each case. The - ' 


mere fact that in another case the presiding officer 


had convicted oneset of accused is not in ‘itself a > 
ground for transferring a subsequent casein which. .. 
another set of accused are put on trial on the same .. 


set of circumstances. [p. 847, col. 2.] 
Joharuddin Sarkar v.Emperor (1) 
Kanta Dutta v. Emperor (2), relied on; 


and Raj ani 


Applications for transfer of appeal pend-' Ta 
ing in the Court of the Sessions’ Judge of ` 


Gaya to some other Court. 


Messrs, W. H. Akbari and K, P. Sukul, for’ | 


the Petitioner. 
’ Mr. Shiveshwar ` Dayal, 
Pleader. for the Orown. f 

JUDGMENT.—These four applications 
in revision are analogous and have beer 
heard together. i 

The petitioners 


“have been- convicted” ° 


Government ' 


under s. 193 of the Indian Penal Code in the © 
following circumstances. There was acase of . 
rioting in 1927 in which Audh Singh said . 


to bethe gomashta of Bandhugani was ‘an 
absconder, 
supplementary trial in April 1929.° The 
witnesses to the occurence stated that Audh . 
Singh gomashia of Bandhuganj, had given’ 
orders to assault, but that he was not the 


Audh Singh in dock, whe, therefore, had to. 


be discharged as no one identified him. | 


The witnesses were placed on trial for per- >: 
` jury and were. tried before three different. `` 


Magistrates. One Magistrate acquitted the 
accused on the cases before him, another 


On his arrest he was tried ata | ` 


convicted the several accused whom’hetried >: ` 


and on appeal the convictions were upheld 
by theSessions Judge of Gaya, while the 
present petitioners came before a ‘third 
Magistrate, and they having been convicted, 
have preferred appeals which are at present- 
pending before the same Sessions Judge. 
The petitioners now apply undere, 526 (ty 
of the Qode of Oriminal Procedure for 
transier of their appeals from the file of 


the Sessions Judge of Gaya to some other © 7 


Sessions Court for trial, 
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Tt is explicitly not contended that a 
fair and impartial trial cannot be bad be- 


fore the Sessions Judge. Whatis expressly . 


relied on is not cl. (a) of s. 526 (1) but 
cl. (e) on the plea that an order. of 
transfer “is expedient for the ends of 
justice’. It is, however, pointed out that 
the witnesses agains petitioners are much 
if not quite the same asin the cases in 
which he has already upheld convictions 
in appeal, and it is urged that in view of 
the conclusions already arrived at by him 
in appeal on the evidence of the witnesses, 
the present petitioners are under a reason- 
able apprehension that they may not have 
a fair trial. This plea really falls under 
el. (a)and this is manifestly inccnsist- 
ent with the suggestion that the applica- 
tion is made under el. (e) only. Now 
the judgments in appeal were delivered 
on the 12th December,1929, and the 
petitioners were convicted on the 13th 
January, 1930. It, therefore, became import- 
ant to consider whether the Magistrate, who 
convicted the petitoners, had in his mind 
the appellate judgment delivered nearly a 
month before. A perusal of both judgments, 
however, fails toelicit any indications that 
the Magistrate in any measure went outside 
his own record or had in contemplation 
either the appellate judgment in the second 
atch or the judgment of acquittal in the 
frst batch. Then itis difficult to see how 
el. (e) can apply. It may be taken for 
granted that the learned Sessions Judge 
does not feel himself in any difficulty; 
otherwise he would have moved this Qourt 
to transfer the appeals from his file. That 
is one ground for considering that cl. (e) does 
not apply. The precedents are also against 
the contentions of Mr. Akbari. It was held 
in Joharuddin Sarkar v. Emperor (1) that 
the fact that the Presiding Officer had 
tried and convicted one set of accused did 
not disqualify him from conducting the 
supplementary trial when another batch of 
accused was put on frial on identically the 
game set of circumstances. It is urged by 
Bir. Akbari that ina supplementary trial 
other matters have to be considered besides 


those which arose for decision in the original ` 


trial. But the chief new point would be 
whether the individual accused were par- 
ticipants in the riotassuming that the riot 
was proved in the supplementary trial. In 
the appeals of each of the petitioners the 


new question will similarly be assuming 


that itis proved that the Audh Singh in 
(1) 81 0, 715; 80, W, N, 910; 1Or.L, J, 408, 
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the dock was the Audh. Singh who had 
given orders to assault whether the petitioner 
had the knowledge and intention requisite 
to bring him within s. 193. There does not 
appear to be any difference in principle 
between the two cases. 

It was held in Rajani Kanta Dutta v. 
Emperor (2) that while itis sound doctrine 
thata reasonable apprehension in the mind 
of an accused that he will not have a fair 
trial is a sufficient ground for transfer, yet 
in applying the doctrine regardmust be had 
tothe circumstances in each case, and the 
mere fact that in another case, on other 
evidence, the Judge has come to a particular. 
conclusion is not in itself a sufficient 
ground for transfer. There the: Séssions 
Judge had actually dealt in“ his judgment 
inthe original trial specifically with the 
offence in respect of which the petitioner 
before the Court was charged at the supple- 
mentary trial and had expressed jan opinion 
unfavourable to, the petitioner. On the 
other hand, so far as the petitioners. are con- 
cerned, no opinion . whatever haa been 
expressed by the Sessions Judge in regard : 
to any of them. In the earlier appeals he 
confined himself strictly to the record in 
respect of the particular appellant before 
him, The case of the petitioners does not 
come within the provisions of 6.:526.(1).I 
cannot better set out the position than in ` 
the words of the learned Judges in the case 
last cited: j 

“We feel confident that- the. learned 
Sessions Judge, in dealing with the. case 
now under consideration, will not allow his 
mind to bein any way’ influenced by any 
evidence that was adduced before him in 
the previous case or any opinion which he 
then formed on that evidence, and that he 
will deal with the case without any kind of 
bias by reason of his decision in the former 
case, f R 

There being no reason for the transfer 
of the appeals of the petitioners, these Rules 


are discharged. 
A. - Rules discharged. 
(2) 3 Ind; Oas. 88; 36 0. 904; 10 Or, Lind. 244. 
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i PATNA HIGH COURTS - 
O1vit. Revision No, 555 oF 1929.. 
‘February 19, 1930. 
-o Present:—Mr. Justice James, 
Sheikh MUHAMMAD IBRAHIM— 
PETITIONER ° 
SA ` > +) versus = 
< `- Sheikh ABED—Opposits ‘Party. 
+ Burden of proof—Suit for arrears of produce rent 
—Onus of proof of rate of out-turn, whether on land- 
lord or tenant—Shifting of onus—Bengal Tenancy 
Act (VIII of 1885), 3.71: | 
‘In a suit for-arrears of produce rent the initial 
onus of proving tbe rate of out-turnis on the plaint- 


A in certain circumstances, as where rent is payable 
on the batai system and-the tenant has surrepti- 
tiously: removed the crop, ifthe provisions ofs: 71 
(4) of.the Bengal Tenancy, Act cannot be. applied 
and the question ofthe actual value of the crop 
reaped.isin issue between the parties, little evidence 
may be required to shift the ‘onus on to the defend- 
nt, Since ' he knows what ‘he reaped and the plaintiff 
landlord does not.. But even, in sucha case. there 
must be some evidence before the burden is shifted, 
and thatevidencemust be prima facie true. x 
- ‘Observations in Zeyauddin v. Jagdeo Singh 
(1), dissonted from. =, i : 
“Application against an order of the Dis- 
trict. Judge, Saran, dated. the 16th July, 
1929, dismissing an appeal from an order 
of the Munsif; Siwan, dated the 31st May, 
1929. f - 3 < 4; 
.' Mr. P. P. Varma, forthe Petitioner, 
` Mr,.K. N.Moitra, for the Opposite Party. 


JUDGMENT. 


` James, J.—This application arises out 
ofa suit for rent in which after it head 
been dismissed by the Munsif of Siwan, 
an appeal to the District Judge of Saran 
was:rejected on the ground that it was 
barred. by the provisions. ofs. 153 (b) of the 
Bengal Tenancy Act. I am asked to revise 
the order of the District .Judge, on the 
ground that an appeal lay from the decree 
of the Munsif because he had decided 
a” question : relating to an interest in land 
between - parties having conflicting claims 
thereto, and the question of the amount 
of rent annually’ payable by the tenant. 
A defence taken by the defendant was 
that not he but the plaintiff's co-sharezs 
were in possession of the land in respect 
of which rent was claimed. Whether the 
decision of this question was the decision 
of a question relating to an interest in 
lands between parties having conflicting 


claims thereto. is an arguable point; but - 


it is not necessary to decide this point 
because the learned Munsif did decide 
the question of the amount of rent annual- 
ly payable by the tenant, so that an appeal 
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from his decision did lie to the District 
Judge. 

Iam further asked to revise the order 
of the learned Munsif on the ground that 
he committed'an error-of law when he said 
that inthis suit, which was for arrears of 
produce rent, the onus of proving the rate 
of out-turn lay on the plaintiff. In support 
of his argument Mr. P. P, Varma relies 
upon the decision in Zeyauddin v. Jagdeo 
Singh (1) in which in the course of pronounc- 
ing judgment in accordance.with the con- 
sent of parties it was remarked that ina 
suit for produce rent the onus lies on the 


. tenant to show what the produce was during 


the yearsinsuit. in certain circumstances, 
as where rent is payable on the batat sys- 
tem and the tenant has surreptitiously 
removed the crop, if the provisions ofs. 71 
(4) of the Bengal Tenancy Act cannot be 
applied and the question of the actual value 
of the crop reaped is in issue between the 
parties, little evidence may be required 
to shift the onus on to the defendant, since 
he' knows what he reaped and the plaintiff- 
landlord does not. But even in such a 
case there must be some evidence before 
the burden is shifted, and that evidence 
must be prima facie true. In a suit for 
arrears of produce rent, as in any other 
rent suit, the plaintiff's case must be proved 
or admitted before he can obtain a decree 
and the obiter dictum in Zeyuddin v. Jagdeo 
Singh (1) ie fartoo sweeping. Indeed, it was 
never meent to imply that in a contested 
suit for arrears of produce rent the plaintiff 
might ask for-a decree for the full amount 
of his claim without adducing truthful 
evidence in support of it, although on the 
face of it the obiter dictum.does bear that 
construction. The view of the learned 
Munsif that the onus lay on the plaintiff to 
prove the rate of out-turn is correct. I 
make these remarks bezause I was myself 
a party to the decision cited; but this 
application has to be allowed on other 
grounds: and it will be for the learned Dis- 
trict Judge to determine whether the find- 
ing of fact of the learned Munsifis to be 
affirmed or not, The appeal is remanded 
to the District Judge of Saran for disposal 
according to law. I make no order for costs, 
A. Appeal remanded, 
(1) 117 Ind. Cas.653, 10 P. L. T. 692; 8 Pat, 418; 
Ind. Rul. (1929) Pat. 461; A. I, R. 1929 Pat, 384, 
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© RANGOON HIGH COURT. - Messrs, N; M.'Cowasjt, Leach.and Po Han, 
' FULL. BENCH. © ’ for the Respondents. : . 
 Orvit REFexEence No. 8 or 1930. | OPNINION OF THE 
` ` -January 7, 1930. FULL BENCH: i 


-Present:—Sir Benjamin Herbert Heald, Kr., Heald, Offg. C. J.—In suit No. 19 
. Officiating Ohief Justice, Mr. Justice Ohari, of 1928 of the District Ooùrt' of Amherst 
Mr. Justice Otter, Mr. Justice Maung Ba Lim Kyin Kauk, claiming to bea son of 
: i and Mr. Justice Brown. ` Baw- War, whom he alleged to have been 
PHAN TIYOK AND ANOTHER— DEFENDANTS . & Chinese Oonfucian born in Ohina‘and at 


— APPELLANTS the time of his death domiciled in Burma, 
ate - versus” -sued for the administration of Baw War's 
LIM KYIN KAUK AND O0THERS—PLAINTIFF3 estate by the Oourt and for partition and 
A — RESPONDENTS. -possession of his share. His mother, Ma 


`- Burmese Buddhist Law—Chinese Buddhists in nin Bu, had already been granted Letters 
Burma, whether governed by Burmese Buddhist Law, ‘of Administration in respect of the . estate 


Chinese Customary Law or’ Indian Succession Act— = ‘ee . f da Ry. 
‘Buddhist’, ‘Buddhist Law’, meanings of —Burma Laws in Civil Miscellaneous Beat No. us of ee 
Act (XIII of 1898), s. 13 (1) (3)—Succession. Aet -Of the same Court, and it may be noted, 


(XXXIX of 1925) —‘Tustice, equity and good con- that in those proceedings she had described 
ee ‘aul eee es ws ~- ‘Baw War as a Chinese Confucian; and that 
eld, by the- ench:— - : ; ; 

. Unless itis proved that -a “ Ohinese Buddhist ” ‘her step: daughter, ce creed 
“born in China,’ who was domiciled-and died in her- application, ha escribed him 88 a 
Burma, has abandoned his “ Ohinese Buddhist’ - Ohinese Buddhist. In the suit Lim ‘Kyin 
religion and has: adopted Burmese Buddhism, Bur- Kauk joined as defendants his mother, who 
meee ar a aza w dogs Co the'succession to as has’ been said was administratrix of the 

s-estate. [p. 872, col. 1.] - p PTA ; rp 
`: Held, by the Full Bench (Otter, J., dissenting) :— estate, his sisters Ma- The The, Ma E Zin, 
` The Succession Act-- governs the-succession and Ma E Kyu, his minor brother Lim 
‘to the estates of “ Ohines) Buddhists”, whether -Kyin Swi, one Phan Tayok,: who was tha 
bera a gaina or pori in Burma, who were domicil- widower of his half-sister Ma Thein, and 


ed and died in Burma, just as it governs the succes- . . Ts ae 
sion tothe estates of other Chinese who weredomi- his half sister, Ma’ Lwe, who is now the 


‘ciled and died in Burma: -[p. 871, col. 2.] ‘wife of her deceased sister's widower Phan 
.. Per Heald, Offg. O. J. and Chari, J." Chinese Tayok. Ma Thein and Ma Lwe were Baw 
Buddhists” are not “Buddhists” within the meaning War's daughters by an earlier: wife, Ma 


of that word in s., 13 (1) of the Burma Laws Act and i ° : 5 
“even assuming that they are‘Buddhists’ within ‘the ‘Nu, who had died, and it may be noted 


‘nieaning of s» 13 (1) the Chinese Customary Law -that both Baw War's wives, Ma’ Nu and 
‘cannot beapplied.to theirestates. because it is not ‘Ma Hnin Bu were daughters of Chinese 
‘Buddhist Law’. , [p. 871, col, 2; p. 872, col. 1.) fathers. | i 


Per Maung Ba, J.—The term “Buddhist” used : < S ; Baste 
‘in ‘cl. (1) ofs._13 ofthe Burma Laws Act is wide In his plaint Lim Kyin Kauk said that 


‘enough to include a Chinese Buddhist but there is if Baw War was a Buddhist then under . 
-nọ law which can be called ‘Buddhist Law’ reeognis- -Ohinese Customary Law, which has been 
„éd by the Chinese Buddhists residing in Burma and ‘held to apply to the estatés of “Ohinese 


in these circumstances the Succession Act should be . . f 
‘applied to them unders. 13 (3) of the Burma Laws Buddhisis” he and his younger brother 


Act as the law of justice, equity and good con- “Lim Kyin Swi would be jointly ‘entitled 
setes [e ag hae: ati re Fae to the whole of -the estate,.as being Baw 
er er, J —. Inese Bu ist -is as ` 7 i i É 
Buddhist as a Burmese Buddhist and the- law ap. ' Wars only sons, while if Baw bh Raid 
‘plicable toa Chinese Buddhist` in Burma -is -the , Confucian, the Indian. Succession of wou 
Chinese Customary’ Law: [p. 877, cols, 1 & 21] apply to his estate, so that the widow would 
[Case-law reviewed.] : 'þe entitled to.a one-third share and ha 
:_ Civil reference ‘from the judgment of the -personally would be entitled to one-seventh 
District Court, Amherst, in Suit No, 19 of -of the remaining two-thirds, since there 
1928, - sett ; ‘were seven children -who would. share 


.. The Bench before whom the appealcame equally. - j 
‘for hearing referred the following question - „The real contest was between the second 
‘to a Fall Bench:— _ wife, with her family on the one side and 
| ; , - - the representatives of the first wifé on the - 
Does Burmese Buddhist Law govern the ‘other, the latter being admittedly in pos- 
succession to the estate of a Ohinese Bud- ‘session of a considerable part of the estate, 
dhist born in Ohina but who was domiciled Those representatives were Ma Lwe and 
and died in Burma? . ° ` ‘her husband Phan Tayok as representing 
_ Messrs. A. J.. Darwood, Kyaw: Din, his sister Ma Thein. In their written state- 
Maung Kun and Zeya, forthe Appellants, ment Ma: Lwe and: Phan Tayok did- nog 
54 i ; ; 
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deny that Baw War was a ‘Chinese Con- 
fucian born in China and domiciled in 
Burma but they alleged that Burmese Bud- 
Ghist Law applied to his estate and they 
said that under Burmese Buddhist Law 
Lim Kyin Kauk had no interest in the 
‘estate so long as his mother, Ma Hnin 
Bu, was alive. They pleaded further that 
on the 30th of October, 1923, after the death 
of Baw War, which according to both par- 
‘ties occurred on the 21st of January, 1923, 
the matter of the partition of the estate 
was referred to the arbitration of two 
arbitrators, namely, Baw War's brother San 
.Ya and one Maung Kin, by Ma Thein and 


` the other, that in making that reference 
Ma Hnin Bu represented her other child- 
ren, namely, Ma E Zin, Ma E Kyu, Lim 
Kyin Kauk, and Lim Kyin Swi, that by 
the award of those arbitrators certain 


properties were allotted to themselves and - 


certain properties to Ma Hnin Bu and her 
children, and that Lim Kyin Kauk as well 
as Ma Hnin Bu and ‘her other children 
were bound by the award and the partition 
made in accordance with it. 

Ma Hnin Bu’s case was that Baw War 


Succession Act applied to his estate, so 
that she as Baw War's widow was entitled 
to one-third of his estate and his children 
_by her were entitled to equal shares with 
_ the two daughters by the earlier wife. She 
“gaid that the alleged partition was only a 
‘temporary arrangement-whereby Ma Thein 
and Ma Lwe, who were Baw War's eldest 
children, were given ‘the custody of a 
. large part of the estate until it could be 
properly administered, and she asked the 
Court to de¢lare the shares in the estate to 
which the various parties were entitled. 
. Her children, other than Lim Kyin Kauk, 
pleaded that their father Baw .War was 
either a Confucian ora “Chinese Buddhist,” 
, and that whether he was regarded as a 
Confucian or a Buddhist the law applicable 
, to his estate would be the Chineese Cus- 
. tomary Law, under which the corpus of the 
. estate would belong tothe two sons, Dim 
“Kyin Kauk and Lim Kyin Swi and the 
widow and daughters would be entitled 
to maintenance outofit. As forthe alleged 
“arbitration and partition they said lihat 
Lim Kyin Kavuk, Ma E Zin, Ma E Kyu 
and Lim Kyin Swi were all minors at the 
time of tlie alleged traneaction and could not 
be bound by. it. 
The Court framed an iesueas to what 
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law- was applicable to Baw War’s estate, 
Burmese Buddhist Law, Chinese Customary 
Law, orthe Indian Succession Act. This 
issue involved consideration of the ques- 


tion what was Baw Wars religion, since 


if he was not.a Buddhist there can be no 
doubt that the Indian Succession Act would 
apply to his estate. 

I have already pointed out that all the 


pleadings except that of the children Ma ` 


The The Ma È Zin, Ma E Kyu, and the 


minor Lim Kyin Swi, admitted that Baw | 


War was a Chinese Confucian, ‘while the 
written: statement of those children said 


-merely that he was either a Confucian or 
Ma Lwe on the one side and Ma Hnin Bu ` 


and her eldest daughter Ma The The on. 


a “Ohinese Buddhist." There was, there 
fore, nothing in the pleadings to suggest 
that Baw War, if he was a Buddhist, was 
anything but a “Chinese Buddhist,” "that 


_is. to say, there is nothing to suggest that 
he had adopted the Burmese Buddhist 


religion. 
All that there was in the evidence about 


-Baw War's religion- was a statement of the 


daughter Ma Lwe that he was a Buddhist 
who carried out shinbyu (noviciation) cere- 


„monies and built zayats (rest-houses), that 
-monks were invited and fed,- that he used 


: to make subscriptions at festival times and 
was a Confucian and that, therefore, the ~ 


used to go to the monastery and make 


_offerings, and that he once went on a 
‘pilgrimage to Mandalay, and a statement 
-of Ma Hnin Bu, the widow, that his funeral 
was carried outin accordance with Chinese 


customs and that she adopted the Chinese 


form. of ‘mourning. She admitted that 


Burmese Buddhist monks were invited to 
the funeral because the deceased was a 
and that he built rest-houses 
and “noviciated” other people's sons. It 
is to be noted, however, that there is- no 


“suggestion that he “noviciated” his own 


sons, though Lim Kyin Kauk was certainly | 


old enough to be “noviciated"’ before Baw 


-War died. It isto be noted too that Baw 


War's brother, San- Ya, one of the two 
men who are said to have acted as arbitra- 
tors, gave his own religion as Confucian, 
although he had lived in Burma for over 
40 years andthathe was not aeked about 
Baw War's religion. 

-In his judgment the learned Judge said 
that it was admitted by all parties that 
Baw War was a Ohinaman and was a 
Buddhist, and he found that Baw War was 
a “Chinese Buddhist.” 
held, as he was bound by the rulings of 
this Court tb hold, that Chinese Customary 
Law applied to his estate, = 

Ma Lwe and her husband appealed and 


\ 


On this finding he . 
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one of their grounds of appeal was that the 
trial Court was wrong in finding that the 
Chinese Customary Law applied to the estate 
and should have held that Burmese Bud- 
dhist Law applied. l a 
. The Bench, before whom the appeal came 
referred the following question to a Fall 
Bench, namely: “Does Burmese Buddhist 
Law govern the succession to the estate of a 
Ohinese Buddhist born in Ohina but who 
was domiciled and died in Burma ?” f 

Section 29 of the Indian Succession Act 
says that Part V of that Act, which is the 
part dealing with intestate succession, shall 
not apply to the property of any Hindu, 
Muhammadan, Buddhist, Sikh or Jaina, 
but that save as provided by that section 
the provisions of that part shall constitute 
the law of British India in all cases of 
intestacy, 

_ Section 13 of the Burma Laws Act says 
5 that where in any suit or other proceeding 
in Burma it is necessary for the Court to 
decide any question regarding succession, 
inheritance or marriage the Buddhist Law, 
in cases where the parties are Buddhist, 
shall form the rule of decision except in so 
far as such law has by enactment been al- 
tered or abolished or is opposed to any 
custom having the force oflaw. And that 
in cases not so provided for and not provid- 
ed for by any other enactment for the time 
being in force the decision shall be accord- 
ing to justice, equity and good conscience, 

So far as the excepted classes are concern- 
ed the law of succession to their estates is 
the personal law of the individual whose 
succession is in question, so that in respect 
of questions regarding succession and in- 

_heritance the.matter in the case of the 
excepted classes is simplified by the fact 
that it is not the personal law of the parties 
which has to be considered, as it is in 
cases relating to marriage, but only the 
‘personal law of the deceased. 

Tia Ohinese is a Confucian and not a 
Buddhist no difficulty arises, because a 
Confucian doesnot fall within any of the 
classes excepted from the application of 
s. 29 of the Indian Succession Act and there- 
fore, Chap, Vof that Act applies to his 
estate. i 

The difficulty in dealing with the estates 
of Chinese who have been domiciled and 
have died in. Burma arises from the fact 
that the Chinese seem to follow several 
religions or so-called religions at the same 
time, or that their religion is a mixture of 
several religions, so that when they die 
their relatives are able to deseriba them ag 
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belonging to that particularreligion, out of 
the two or three or more which they profess- 
ed, which will give those relatives a share 
or alarge share intheestate. There is, of 
course, a large Ohinese population in’ 
Burma. The two -countries have a com- 
mon land frontier and in Upper Burma 
there are large numbers of Chinese who 
or whose ancestors came into Burma by land, 
while in Lower Burma there is a large 
Chinese population, who or whose ancestors 
have come into Burma by sea, many of 
them by way of the Straits Settlements, 
where there are many Ohinese. There have 
naturally, therefore, been large numbers of 
cases concerning the estates of Ohinese in 
Burma, and some of them have been pub- 
lished in the official reports, 

In 1881 in the case of Hong Ku v. Ma 
Thin (1) a question arose as to whether a 
grant of probate of the Will of a Ohinese’ 
was made without jurisdiction by reason of: 
the deceased being a Buddhist and, there- 
fore, belonging to one of the classes exempt- 
ed from certain provisions of thé Indian 
Succession Act. The Judge of Moulmein who 
tried the case said: “It is admitted in the 


` first place that Iyan Shok (the deceased) 


was domiciled in British Burma. The prop- 
erty in dispute, 7. e. a house situtate in 
Moulmein, is immoveable property in British 
India and the succession to that property is 
regulated by the Law of British India under 
5. 5 of the (old) Succession Act. Section 33r 
of that Act. (the provisions of which were 
similar to those of s. 29 (1) of the present 
Act) provides that the provisions of that 
‘Act do not apply tothe intestate or testas 
mentary succession to`the property of any 
Hindu, Muhammadan or Buddhist, A quee- 
tion of fact, therefore, arises, as to whether 
the deceased Iyan Shok was Buddhist, 
The only evidence given on this point is 
that of the witness Gwin Chan, the son-in- 
law of the deceased. The witness states 
that the deceased was of the same religion 
as himself, -He states that he worships ona 
Kong Choo Kong: whether or not this ia 
the sameas the idol Kwan Shee Yin mena 
tioned in Davis’s work on China I am unable 
‘to say, but I think it is clear from the 
evidence of this witnees that the. deceased 
professed a form of Buddhism, The tenets 
of transmigration of soulsand the sanctity 
of animal life are characteristic of Bud- 
dhiem, and it would appear that Kong 
Choo Kong was the name given by the 


‘witness to the Chinese Buddha, The wor 


(1) 8, J, (1872-92) 135, 
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ship of nats is not inconsistent with the 
profession of Buddhism any more than a 
beliefin ghosts is a superstition inconsist- 
ent with Ohristianity. The pongyis (Bur- 
mese Buddhist monks) were invited to the 
funeral of the deceased and four ‘of his 
wives were Burmese Buddhists. Even if 
the deceased were Confucian or Rationalist 
he might still hold a religious belief in 
Buddha, for both the sects of Fo and Tao 
appear rather to bé systems of philosophy 
than what we understand by the term 
. religion. In the wordsof Mr. Davis, form- 


erly His Majesty's Ohief Oommissioner in ` 


Ohina, whatever the other opinions or faith 
of a Ohinese may be, he takes good care 
to treat Confucius with respect, and as we 
have before observed that Confucianism is’ 
rather a philosophy that a religion, it can 
scarcely be said to come into direct colli- 
sion with réligious persuasions 


I, therefore, find that the deceased Iyan Shok ` 


was a Buddhist and that his form of religion 
“was not essentially different from that of 
the Burmese,” Sir John Jardine, who 
delivered the judgment of. the Special 
QOourt of Lower Burma before which that 
decision came on appeal, said’ that he con- 
sidered that reasoning speculative and 
based on too slender a set of facts. He 
pointed out that the invitation of the pongyis 
to the funeral was not given by the deceas- 
ed and was explainable by the circum- 
stances that four of his wives were Burmese 
Buddhists, After considering the religions 
of China as described in various works of 


reference, including those of my own learn- ` 


ed teacher, thelate Dr. Legge, he came to 
the conclusion that there are three chief 


religionain China, namely Confucianism, 


which is (or was) the State religion, Taoism 
which represents as aboriginal worship of 
epirits with a philosophy and a tinge of 
Buddhism superadded, and Foism which 
is a decadent form of Buddhism. He seems 
to have been of opinion that the worship of 
a goddess, “Kwan Yin” or “Kwan Shai Yin”, 
was distinctive of Chinese Buddhists. He 
said that the point for decision under the 
Burma Oourts Act was not whether Bud- 


dhism or Confucianism are religions. cr’ 


philosophies but whether Confucians cr 
Taoists are Buddhists and on that point ke 
came to the conclusion thatthey were not, 
He went on to say that it would be as wrong 
to presuppose ofa Chinaman that heisa 
Buddhist as to presume of an Indian that 
he is a Hindu and nota Muhammadan, that 
puch things require te be proved before a 
Oourt can form apy opinion, He said that 
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he doubted whether we have any reason 
for calling the law of Ohina Buddhist Law, 
that he knew of no authority for the- pro- 
position that the Dhammathat oreven the 
general body of Buddhist Law, is an ex- 
clusive lex loci, and that under the Courts 
Act Buddhist Law became one of several 
leges fori. He doubted whether a Buddhist 
coming from a distant country must be 
held subject to the Burmese Buddhist Law 
of marriage or succession merely because ` 
he has a civil domicile here and has 
married, among other wives, °& Burman 
Buddhist, and whether it is obligatory on 
our Courts in Burma to apply the Burmese 
Buddhist Law to Buddhists from Oeylon 
or China. He raised the question as to 
what law has to be applied to a foreign 
Buddhist whose own lawis not founded 
on Buddhist institutions, end said that the 
subject teemed with difficulties. He point- 
ed out the questions ofa similar kind are’ 
likely to arise wherever Ohinese communi- 
ties are settled. and that the Ohinese 


were found everywhere in Burma especially > 


in the towns. He suggested that the Bud- 
dhist Law mentioned in the Oourts Act 
was not necessarily Burmese Buddhist 
Laworthe Law of the Dhammathais, | 
In the result he found that it was 
not proved that the deceased was a 
Buddhist, and he held that the Indian 
Succession Act applied and that the Will 
In connection 
with the judgment of the trial Court I 
venture to suggest that “Kong Choo Kong,” - 
whom the deceased was said to have 
worshipped was probably Oonfucious, 
“Kung Tsu” being a name given by the 
Chinese to Confucius himself. __ 

I have dealt with this judgment at some 
length not merely because it is the judg- 
ment of one of the most learned of the 
Judicial Commissioners of Lower Burma, 
particularly in matters relating to Burmese 
Buddhist Law, but also because it anticipates 
many of the difficulties which have arisen 
in subsequent cases and particularly the 
difficulty of applying what is called Bur- 
mese Buddhist Law, which is not in any 
way Buddhistic, being merely that develop- 
ment of the archaic Hindu Law which the 
Burmese, when they adopted Buddhism, 
borrowed from the law books of the 
Buddhist shismatics from Hinduism ard 
applied to themselves, to a Ohinase go 
called Buddhist whose personal law. which 
has beconfte known as Ohinese Customary . 
Law,.is neither Buddhbistic nor related in 
any way to Burmese Buddhist Law, 


1941, O. 1930 


The next case in order of date is that 
of Fone Lan v.Ma Gyee (2) which was 
decided in 1903. In that case the plaintiff 
claimed to be an adopted daughter of a 
“Chinese Buddhist’ who was domiciled 
and had died in Burma, and to be entitled 
under Burmese Buddhist Law to a share of 
his estate. TheJudge in the trial Oourt 
had decided that the law applicable to the 
estate was not Burmese Buddhist Law but 
“Ohinese Buddhist Law,” and had dismissed 
the plaintiff's suit. The case came on 
appeal before a Bench of the late Chief 
Court of Lower Burma, and Sir Charles 
Fox, who- delivered the judgment of the 
Bench, said that it was argued that there is 
no sheh thing as “ Chinese Buddhist Law "” 
regarding succession or inheritance and 
thatso far as appeared from anything avail- 
able to the Court that contention was 
correct. Various witnesseshad spoken to 
customs in Ohina regarding succession but 
none of them connected such customs with 
religious belief nor had any books or com- 
mentaries been referred to which enjoined 
rules as to succession and inheritance 
upon Chinese who- profess the Buddhist 
faith. It was argued that because it was 
admitted that the deceased was a Buddhist 
domiciled in Burma, the law which must 
be applied to the succession and inherit- 
ance to his estate in Burma was the 


Buddhist Law prevailing in Burma, on the: 


grounds that the deceased having been a 
“ Buddhist“ s. 331 of the (old) Indian 
Succession Act prevented that Act from 
being applied to the case, and that the 
‘parties to the suit being Buddhists, 13 
of the Burma Laws Act compelled the 
Qourt to apply the laws contained in the 
Dhammathats followed and recognised by 
the Burmese, the laws contained therein 
being the only laws on the subject of 
suceession and inheritance which could be 
said to be “Buddhist Law.” With refer- 
ence to this argument the learned Judge 
mentioned the statement of the learned 
Judicial Commissioner in Hong Ku’s case 
to the effect that he knew of no authority 
for the proposition that the Dhammathat 
isan exclusive lex loci and, doubted whe- 
ther it was obligatory on the Oourts in 
Burma to apply the Burmese Buddhist 
Law to“ Buddhists” from Ceylon or China. 
He said that in the case of Hindus and 
Muhammadans the Oourts of India, on 
questions of marriage, succession, and 


jnheritance,. administer the personal law , 


(2) 2 L. B. R.95, 
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applicable to the parties, that on such 
questions there is no such thing as & 
general Hindu Law or a general Muham- 
madan Law, but there are diferent schools 
of law and different commentaries by which 
Hindus and Mahommedans are governed, 
and there are also customary laws often 
divergent from the laws laid down in the 
commentaries, and further there are deci- 
sions of their Lordships of the Privy 
Council and of the High Courts in India 
which have on some matters settled what 
the law applicable to the parties is, that 
the law of the commentaries, the custom- 
ary Law and the law aslaid down by 
decisions of the Courts make up what is 
known as the Hindu and Mahomedan laws 
and that each individual of the Hindu 
and Mahomedan faiths is accorded the 
personal law applicable to him in matters 
of marriage, succession or inheritance. He 
expressed an opinion that when in s. 13 of 
the Burma Laws Act the Legislature used 
the words “Muhammadan Law” and “Hindu, 
Law,” itmeant the particular laws applic- 
able to the particular Muhammadan and 
Hindu parties, and that if that was the. 
meaning of the terms Hindu Law and 
Muhammadan Law ins. 13, then the term 
Buddhist Law in that section must mean 
the Law of Succession, inheritance or 
marriage applicable to the particular 
Baddhist parties in the case. Hesaid that 
the Law of Dhammathats was not the out- 
come of the teaching of the Buddha but 
was of Hindu origin, that it would be 
incongruous to apply to Buddhists “who 
do not apparently reverence even the 
same Buddha” as the Burmese Laws which 
are not connected with the Buddhist 
religion and are accepted only locally, and 
that it would be in accordance with the 
principle of the decisions of the Oourts in 
India to accord to the Oriental, whose 
estate is in question, the rules of succes- 
sion applicable to one of his class dying in 
his native country. He said that there did 
not appear to be any written law on the 
subject of succession in Ohina and, there- 
fore, the law applicable to the estate of 
the deceased Ohinese Buddhist would be 
the Ohinese Customary Law, and he held 
thatit was for the plaintiff to prove that 
by the Customary Law applicable to Chinese 
Buddhist she was an adopted daughter of 
the deceased and as such entitled to share 
in his estate. That decision naturally 
carried great weight as being the 
judgment of a Judge who was for many 
years the Ohief Judge of the Ohief Court, 
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-but it is open to the criticism that the law 
which is applied to the estate of a person 
who was said to bea “Buddhist * was not 
in any sense “Buddhist Law.” I may, 
however, note at this stage that the learned 
Judge's suggestion that Chinese Buddhist 
do not reverence the same Buddha as the 
Burmese Baddhist receives confirmation 
from Johnson's “Buddhist China "* 
from which it appears that the Burmese, 
who are. strict Hinayanists, worship only 
the historical and human Gautama Buddha, 
who having attained divinity represents 
the Godhead so far ds they are concerned, 
while the Chinese, who are Mahayanists. 
worship a different Buddha, known as 
Amitabha, who being mythological and 
essentially divine, represents all the divine 


Buddhas of past eternity who constitute the. 


Godhead and of whom Gautama Buddha 


was one human incarnation, and also wor-. 


ship “Kwan Yin," a kindof “Holy Spirit” 
of Amitabha, who although not yet perfect 
God (or Goddess) nevertheless, being my- 
thological and superhuman, escapes the 
. taint of authentic humanity, which. accord- 
ing to. Mahayanist ideas attaches to 
Gautama Buddhs, and whose images, as 
an object of worship take the place in 
Ohinese temples which in Burmese temples 
L aken by the images of Gautama Bud- 
a. > À 
The next reported case, Apana Charan 
Chowdry v. Ma Shwe Nu (3), was decided in 
1907. - In that case Ma Shwe Nu, who was 
. a. daughter of a Ohinese, claimed a right 


- of pre-emption under’ Chinese Customary . 


Law in respect of land sold by her father to 
another of his daughters and sold by that 
daughter's daughter to a stranger. The 
Judge of the District Court held that 
Ohinese Customary Law on the subject of a 
right to pre-emptionof land, if there is such 
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a law, could not apply. The lower Appel-. 


late Court took the contrary: view and the 
case came before the Ohief Court in second 
appeal. The learned Judge, who dealt with 
the cage in the Chief Court, said that if the 
deceased was not a Buddhist the provisions 
of the Indian Succession Act would epply 
tohis estate and the Law of China would 
not apply, and that if he was a Buddhist, 
then under s. 13 of the Burma Laws Act 
Buddhist Law would have to be applied, 
but -that law would not be the Buddhist 
-Law of Burma but the Buddhist 
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He went on to say that if the deceas- 
ed was ‘Chinese Buddhist” it would be 
necessary forthe plaintiff to show that 
there is a “Ohinege Buddhist Law" in 
China, applicable. to Chinese Buddhists 
only as apart from the Oustomary Law orthe 
country applicable to all the inhabitants 
whether Buddhist. or not, and that by that 
law there wasa right of pre-emption. It 
is clear from this judgment that the learned 
Judge appreciated the difficutty of applying 
to the estate of a person, who was regarded 
as a Buddhist Ohinese Customary Law or 
anything but what was in fact Buddhist 
Law within the meaning of that term in 
8.13 of the Burma Laws Act. 4 
` In the case of Ma Thein Shin v. Ah Shein 


(4) which was decided in 1914, the son of a 


Chinese by his first wife sued his father's 
second wife and her daughter to recover the 
whole of the estate of his father on the 
ground that under Chinese Customary Law 
he was entitled to the estate to.the exclu- 
sion of the widow and the daughter. The 


case came on appeal before a Bench of the 
Chief Oourt of Lower Burma, and the learn- 


ed Judge who delivered the judgment of 
the Court said that although the defend- 


-ants denied in the lower Oourt that the 


éeceased was a Buddhist they had not 
appealed against the finding that he was a 
Buddhist and their grounds of appeal were 
expressly based on the assumption that he 
wasa “Ohinese Buddhist ” that it follow- 
ed that the Indian Succession FAct was not 


applicable to the’ case, that under s. 13 of. 


the Burma Laws Act the case must be de- 


cided according to Buddhist Law, which as“ 


explained in Fone Lan v. Ma Gyee (2) meant 
the Oustomary Law applicable to the de- 
ceased, that there appeared to be no 
written law on the subject of inheritance 
among Ohinese Buddhist, and that in the 
absence of definite evidence as to the share 


.of the estate to which the widow would be 
entitled under Obinese Customary Law he. 


thought that the Bench might proceed 


according tó justice, equity and good cor-. 


cience and would not be far wrong in 
awarding the widow a one-third share, 
“which is the share which she would have 
received if the Indian Succession Act were 
the law applicable to the case,” 5 
In the:next case, Ma Pwa v. Yu Lwai (5) 


. which was decided in 1915, the plaintiff 


-Law of Ohina, which is applied to the. 


estates of Ohinese Buddhists ia Ohina, 
(3)4 L. B R. 124. 
*“Buddhist Ohina” by R. F. Johnson, published by 
John Murray, London, 1913, 


2 


claimed to be an adopted son of the de- . 


Q 24 Ind. Cas. 367; 8 L. B. R, 222; 7 Bur. L. T, 


46. 
aa 34 Ind. Cas. 99; 8 D.B. R. 404; 9 Bur.L, T- 


124 1. O. 1930 


eaased, who was no “Ohinese Buddhist” 
and his first wife, and sued the second wife 
and widow of the deceased and a child, 
who also claimed to have been adopted - 
by the deceased and the first wife, for ad- 
ministration of the estate of the deceased 
and for possession of his share. -The de- 
ceased in that case was not himself a 
Ohinese settler in Burma but was the son 
of such a settler and had been born in 
Burma, Sir Charles Fox, O. J. who 
delivered the judgment of the Bench be- 
fore whom the case came on appéal, said 
that the first question to be considered 
was the question as to what law was applic- 
able to the parties. He said that the de- 
ceased had been brought up to follow 
Chinese custom, that the funerals of 
members of the family to which he belong- 
ed had been according io rites observed by 
the Chinese, that the members of the 
family who had given evidence professed 
to be “Ohinese Buddhists” that the widow, 
whose father was Chinese, professed tobe 
a “Obinese Buddhist” and had never in- 
dicated any desire to have any but the law 
applicable to “Chinese Buddhists” applied, 
that the plaintiff also claimed to have 
“that law applied and that in these cir- 
cumstances he thought that the deci- 
in Fon Lan v.-Ma Gyee (2) 


sion 
should be followed- and the Oustomary 
Law of “Ohinese Buddhist” should 


ba applied so far as it could be ascer- 
tained. He went on to say that neither 
from the evidence- nor from the books of 
reference could an entirely confident con- 
clusion be reached as to how the question 
in issue would be decidedin Ohina, but 
he dismissed the plaintiff's suit on the 
_ ground that he had failed to prove the 
adoption which he alleged. 

This same estate was the subject-matter 
of another appeal which came before an- 
other Bench of the Ohief Court in 1918 in 
the case of Ma Pwa v. Ma Yin, Oivil First - 

Appeal No. 10 of 1918. ln that case the 
girl who claimed to be an adopted daughter 
of the deceased and his first wife sued the 
widow, that isthe second wife, fora decla- 
ration that she was adopted and was the 
sole:heir of the daceased. The trial Judge 
had found that the girl was adopted but that 
it was not proved that the adoption was in~ 
accordance. with the requirements of the 
Ohinese Customary Law. He had suggest- 
ed, .however, that as the pergon adopted 
was a Burmese girl and the adoption took 
place in Burma and in the manner usual 
amongst Burmese Buddhists, the adopted _. 
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child was invested. with the statue and 
rights of a child adopted by Burmese 
Buddhists. 
could not be accepted, that the effects of 
adoption and the status and rights 


of the person adopted depend on the per-: 


sonal law of the adoptive parents, but that 
beacause in that case it was clear that there 


was an intention to adopt and that that. 
intention was carried out, it must be held: 


that all the incidents of an adoption under 


the personal law of the deceased and his : 


wife, namely Chinese Oustomary Law, 


attached tothe adoption. They held fur- 
ther that under Ohinese Customary Law an - 


adopted daughter is entitled to succeed to 


- The Bench said that that view . 


the estate in the absence of natural children ' 


and in the absence of an adopted son, and 
that the adopted daughter excluded the. 


widow, who was entitled merely to main- 


tenance out of the éstate. This judgment 


seems to me to raise somewhat acutely the ` 


question whether the Chinese Oustomary 


Law, under which a son excludes from : 
inheritence the widow and the daughters, : 
and a daughter in the absence of sons ex- ` 


cludes the widow. and even an adopted son 
or daughter excludes the widow, can be 


regardad as being according to “justice, 


equity and good conscience.” 


In the case of Kyin Wet v. Ma Gyok (6), - 


which was decided in 1918, the plaintiff 
claimed to be the adopted son of a Ohinese, 


and sued under Chinese Customary Law - 
for possession of the estate of his adoptive - 


father, who had died. The District Court . 
had found that, although the. deceased . 


conformed more or.lessto Burman Buddhist 


practices in subscribing to religious works - 
and festivals, he nevertheless adhered to his ` 
ancestral religion, which was,Confucianism, : 
and held that in the absence of definite . 


avidence it was not proved that he was a 
Buddhist. The Bench of the Ohief Oourt, 


before whom the case came on appeal, said © 
that unless the plaintiff could prove that . 
the deceased was a Buddhist the, law gov- - 
erning the devolution of his estate would : 


be the Indian Succession Act, while if he 


was a Buddhist the law to be applied would : 


. be the Ohinese Customary Law applicable 


to “Ohinese Buddhists.” They did not 


agree with the statement of the learned ` 


Judge who decided the case of Apana 


Charan 
it was for the plaintiff to show that there 
is a “Obinese Buddhist law” applicable to 
“Qhinesce Buddhists’ only as apart from 

(6) 47 Ind. Cas. 148; 9|L. B. R. 179; 12 Bur, L. T, 
2L. Z ¥ P ‘ r Para: 


Chowdry v. Ma Shwe Nu (3), that ` 


856. ; 
the Oustomary Law applicable to all 
the inhabitants of China whether Buddhists 
or not,:‘but preferred to follow the decision 
in the case of Ma Pwa v. Yu Lwai (5), 
They said that as the law stood they 

` could not give effect to Chinese Customary 


Law unless the deceased was found to be a. 


Buddhist, and after considering various 
books of reference; they came to the con- 
_ clusion that every Chinaman who is nota 
Christian or a Muhammadan is probably 


‘a Oonfucian and may be a Buddhist as. 


well as a Confucian, but that he cannot 
be assumed to. bea. Buddhist without evi- 
dence of the fact. Nevertheless,so far as 
the case before them was concerned -they 
. Baid that the deceased; “like the bulk of his 
fellow countrymen” was probably a Bud- 


dhist before he came to Burma, but, assum-. 


ing that he was, the fact that he became a 
Buddhist after he came to Burma would be 
sufficient under s. 13o0f the Burma Laws Actto 
warrant theapplication of Chinese Customary 
Law to his estate. All that I consider it nece- 
esary. to say about that judgment is that the 


truth of the assumption that the bulk of. 
Chinese in China are in fact Buddhists is.. 


doubtful. | : < . 

_ In the case of Gyan Shi v. Kin Tuwe (7), 
which was decided by the same Bench in 
the same year, the contest was for Letters 
- of Administration between two women who 
claimed to. be widows of the deceased, a 
Ohinese, -who had: been domiciled and had 
died in Burma. One of theclaimants alleg- 
ed that the deceased had left an adopted 
son, who under Ohinese Oustomary Law 
would inherit his estate. The Bench said 
that no evidence had been recorded as to 
the religion of the deceased, that, if he .was 
a Confucian only, then the case would be 
governed by the Indian Succession Act, 
but if he was a Buddhist the widows under 
the ‘Ohinese Customary law would apparent- 
ly be entitled only to maintenance, and the 
adopted son, if his status were proved, 


would .be the sole heir. to the deceased, - 


that the District Oourt had found that the 
deceased was a Buddhist, and that they con- 
sidered the evidence sufficient to ‘establish 
that finding. They. accordingly applied 
Ohinese Customary law; and finding that 
. the adoption. was established ordered Letters 
of Administration to be granted to one of 
the widows for the use and benefit of the 
. minor adopted son. : : : 
In the case of Ma Kwai v. Yee Choo Yone 
(8), decided in 1919, 
(7) 51 Ind. Oas. 608; 10 L. B. R. 23; 12 Bur. L, T. 69, 
(8) 57 Ind, Cas. 900; 10 L.B.R, 159; 13 Bur. L.T. 18. 
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-AL O, 1950: 


Ohinese Customary. Law isthe law of suc- 
cession applicable to the estates of “Ohinese. 
Buddhists” and that that law contemplates 


“the disposition of property by Will, and 


reference was made to a memorandum 
written in. 1892 on the use of Wills by- 
Ohinese, which appeared in the old Lower 
and Upper, Burma Courts Manuals and 
-which appears as Appendix 14 in. the pre- . 
sent Burma Courts Manual. TA 

‘In the same year in Ma Si v., Hoke Hu, 
Special Oivil Second Appeal No, 65 of 1919, 
Bir Daniel Twomey who delivered the judg- 
ment of the Bench, followed. his own judg-. 
ment in the earlier case of Ma Thein Shin 
v. Ah Shein (4), in applying the: Indian 
Succession Act, as the rule of justice, equity 
and good conscience, so as to give the widow 
& one-third share in the estate of her hus-- 
band who was a “‘Ohinese Buddhist” and 
was domiciled in Burma at the time of his 
death. ; 

The unreported case of Li Tuck Lon v. 
Daw Khin, O. 8. Oivil Regular No. 364 of 
1921, which was instituted on the Original 
Side of this Oourt in 1921, is interesting 
not only because there was the usual dis-. 
pute about the religion of the deceased but 
because 
to “the arbitration of Mr. (now the 
Hon’ble Sir) Lee Ah Yain, an Advocate. 
of this Court, who is himself the son of 
a-Chinese father, was born. and is domiciled 
in Burma and has-been for some years one- 
of the two Ministers to the Governor of 
Burma, In that suit the deceased was a 
son of a Ohinese domiciled in Burma: His 
mother was the daughter of Chinese father 
and he was born and died in Burma. His 
wife was also the daughter of a Chinese 
father and called herself a Chinese Buddhist. 
After his death she obtained Letters of 
Administration under the Indian Succes: 
sion Act on the footing that he was a. 
Confucian. His eldest son then sued the 
widow and the other children for the ad- 
ministration of his estate by the Court and. 
for recovery of his share. He alleged that. - 
the deceased was a Ohinese Oonfucian 
and Buddhist The widow and the other. 
children pleaded that the deceased was. 
a Confucian only and not.a Buddhist, their 
intention being presumably to invoke the 
provisions: of the Indian Succession. Act” 
and to avoid the application of Ohinese - 
Oustomary Law. The dispute was referred . 
to the. arbitfation of Mr. Lee Ah Yain as 


sole arbitrator, and his finding. was: in the: _ 


following words: “It is admitted that Li 


- Foke Shain, deceased, worshipped the god-., 


it was decided on’ a reference ` 
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desa Kuan Yin and he was also one of- the 
Trustees and Treasurer of the Kuan Yin 
Temple in Rangoon when he was aliva. 
„There can be no doubt that Li Foke Shain 
wasa Chinese Buddhist by religion. The 
ruling case on the religion of the Uhinese 
is . . . Kyin Wet v. Ma Gyok (6). < . 
Therefore, the law applicable to the estate 
of Li Foke Shain, deceased, is the Chinese 
Buddhist Law. Under the said law the 
widow is entitled to maintenance so long 
as she remains unmarried and on her death 
her burial expenses. An unmarried daughter 
is also entitled to maintenance and on her 
marriage expenses. Subject to these rights 
a son is entitled to the rest of the estate, 
If there are more than one son, they share 
equally between themselves. In this case 


the heirs entitled to the estate consist of 


the widow, three sons and three unmarried 
daughters. As the estate is to be finally 
divided among the said heirs it is impractic- 
able to fix the amount of maintenance, 
marriage and burial expenses. Mr. E. 
Alabaster in his Notes and Oommentaries 
on Chinese Criminal Law at p. 585 says: 
“as a matter of fact, however, and indeed 
it appears indirectly from this case, male 
heirs existing, unmarried daughters are 
nevertheless entitled to dower in the pro- 
portion of one-half the son's share.” I 
think it will be just and equitable if I 
allow the widow and the three unmarried 
daughters each one-half of the son's share, 
I, therefore, decide that the whole of the 
estate be decided into fiveshares, the three 
sons to take one share each, and the widow 

` and the three unmarried daughters to take 
one-half share each, That award, which it 
will be noticed was a compromise between 
the rights given by the Indian Succession 
Act and those given or supposed to be 
given by the Ohinese Customary Law, was 
accepted by all the parties without dispute 
and was made a decree of the Court. 

In 1923, in the case of Mauug Po Maung 
v. Ma PyitYa (9), in which I delivered the 
judgment of the Bench, the estate in 
question was that of a Ohinese, woman 
domiciled in Burma who had been 
married firat to a Chinese who professed 
the Ohinese Buddhist religion, and later to 
a Shan, who was probably a Burmese 
Buddhist. The Shan widower and his 
daughter by the deceased sued the daughter 


of the deceased by her Chinese husband for’ 


a decree in accordance with aif alleged 
award and partition, or in the alternative 


(9) 74 Ind. Cas. 933; 1 R. 161; 2 Bur. L. J. 79, A.I 


> R. 1923 Rang, 180. 
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for the administration of the estate and 
possession of their shares. The Bench 
found that the deceased was a “Ohinesge 
Buddhist” at the time of her death and on 
the strength of the rulings which have 
been cited above held that the law to be 
applied to her estate would be the Custom- 
ary Law of ‘Chinese Buddhists,” that is 
the Chinese Customary Law. 

In the case of Bon Kwi v. Mayak Yon (10), 
which was also decided in 1923, the same 
Bench applied Chinese Customary Law to 
the estate of a deceased “Ohinese Buddhist” 
and on the footing of that law, as stated 
in the case of Maung Po Maung v, Ma 
Pyit Ya (9), found that in cases where 
there are children the widow takes no 
share in the deceased. husband's estate, thus 
disagreeing with the view expressed by the 
late Ohief Oourt in the cases of Ma Thein 
Shin v. Ah Shein (4) that there was no 
sufficient evidence as to what the widow's 
share would be under Ohinese Customary 
Law and that the rule of the Indian Succes- 
sion Act might, therefore, be applied as 
being the rule of justice, equity and good 
conscience. 

In the case of Ma Sein v. Ma Pan Nyun 
(11) the estate in question was that of the 
Burmese wife of a “Ohinese Buddhist” 
who lived and died in Burma. The Ohinese 
husband predeceased his Burmese: wife 
and after the latter's death a dispute arose 
between their children, the two daughters, 
who under Ohinese Oustomary Law would 
not be heirs, claiming that their- mother 
wasa Burmese Buddhist so that Burmese 
Buddhist Law applied to her estate, while 
the two sons, who under Ohinese Oustomary 
Law would exclude their sisters as heirs, 
alleged that their mother professed the 
“Qhiness Buddhist” religion, and that, 
therefore, Chinese Oustomary Law applied 
to the estate, On the evidence the Bench 


-came to the conclusion that the deceased, 


although a Burman by birth and a Burmese- 
Buddhist before her marriage, had adopt-: 
ed Chinese customs and the “Ohinese Bud- 
dhist’ form of religion and that, therefore, 
Ohinese Customary Law applied to her 
estate. A : f ` 3 

The case of Saw Kyaik Kee v, Saw Ngwe- 
Sit Civil First Appeal No. 265 of 1924, 
concerned the estate of a “Ohinese Bud- 
dhist’” who had been domiciled and had 
died in Burma. The plaintiff claimed to 


(10) 79 Ind.,Cas.244; 2 Bur. L. J.102; A. I. R. 1923 


Rang. 236. i 
ab 80 Ind Cas. 749; 2 R. 94; A. I. R.1924 Rang. 
219. ` à 
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be an adopted son and as`such to be entitl- 
ed under’ Chinese . Customary Law to half 


the estate as against the defendant who 
was a legitimate son ofthe deceased, born 
before the alleged adoption. No question 
whether Ohinese Customary Law or some 
- other form of law applied to the estate was 
raised in that case, the dispute between the 
parties being whether or not a Obinese who 
already has @ son can adopt another son 
andit so whether the plaintiff wasin fact 
adopted. The Bench of this Court before 
whom the case came on appeal said that 
there was littla evidence as to the Ohinenes - 
Customary Law of adoption, but, after con- 
sulting the usual books of reference, they 
came to the conclusion that under that law 
the plaintiff could legally have been adopt- 
ed so as- to be entitled to “some share? in 
the estate, and being unable to determine 
what that share would be, they remanded 
the case to the trial Court for disposal with 
a suggestion thatif it was proved that the 
plaintiff had been adopted the question of 
the share to which he was entitled might 
be decided by arrangement between the 
-. parties or by arbitration and thatin default 
the Court should decide it according to 
justice, equity and good conscience. 
That decision is cited merely as showing 
the difficulties of ascertaining what the 
Chinese Customary Law on any particular 
question is, and of applying so much of it 
as can be ascertained to the facts of the 
particular case which is before the Court, 
Another case which ‘illustrates the 
difficulties which have arisen in the Oourts 
in dealing with the estates and in deciding 
as to the religion of Obinese domiciled 
and dying in Burma is the case of Lee 
Lim Ma Hock v. Saw Mah Hone (12). That 
case concerned the estate of a Ohinese 
woman, and the plaintiff, claiming that’ 
she was his mother, applied for Letters of 
. Administration under the Indian Succes- 
sion Act, that.is on the footing thatshe was 
nota Buddhist- It may be noted that he 
subsequently admitted that the woman was 
not in fact bis mother, but claimed that she 
had-adopted himas her son. Inhis appli- 
cation for letters he said that the deceased’ 
wes a Confucian by religion and in an 
affidavit which he filed he said that he 
himself was a Confucian. Jf the deceased 
had been a Buddhist, Letters of Adminis- 
tratior, if they were to be taken out at all, 
would have had to be taken out ander the 
Probate and Administration Act because . 


te 79 Ind, Cas, 729; 2 Ri4; A. IR. 1924 Rang. 
1. : 
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s, 150 of that Act said that no proceedingd 
to obtain Letters of Administration to the 
estate of any Buddhist should be instituted - 
except under that Act. Itis clear, therefore, e 
that the claimant’s case was that the deceas- 
ed was & Confucian and not a Buddhist. 
Three: daughters of the deceased, who were 
of the age of majority, there beinga fourth 
daughter who was a minor, also applied - 
for letters in respect of the estate of the 
deceased. They.too described their mother 
as a Confucian and applied for letters under 
the Indian Succession Act and not under 
the Probateand Administration Act. It is 
clear, therefore, that their case also was that: 
the deceased was a Oonfucian and nota 
Buddhist. The claimant, who had alleged 


that he had been adopted by the deceased, 


died: during the pendency of the applica- ` 
tions, and letters under the Succession Act 
were granted to thethree daughters, the’ 
learned Judgeremarking in his order. that’ 
the Succession ‘Act does not recognise’ 
adopted children, After ‘the claimant's 
death his widow appliedfor Letters of 
Administration in respect of his estate 
under the Succession Act and in her appli- 
cation she described him asa Oonfucian. 
Letters were granted to her under that Act. 
She then sued the three daughters, who: 
held letters in respect of their mother's. 
estate, fora declaration that her husband, 
as adopted son of the deceased woman, had ` 
been her sole heir and as such was entitled’ 
“onder the Customary law prevailing: 
amongst Confucians” to the whole of her’ 
estate. That suit, on the footing’ that the’ 
deceased woman was a Confucian and not 
a Buddhist, was bound to fail because the: 
Succession Act, which on that footing would 
apply to her estate, does not recognise’ 
adoption. For this reason, nearly six’ 
months after the suit was instituted, the - 
claimant's widow alleged for the first time 
that the deceased woman was a Buddhist as 
well as a Oonfucian and the plaint was 
amended so as to allege that both the 
deceased woman and the claimant, her: 
alleged adopted son, were Ohinese or Oon- 
fucian Buddhists and that the claimant was’ 
the sole heir of the deceased woman “under 
the Customary Law prevailing'among Chinece 
or Confucian Buddhists.” In spite ofthe’ 
fact that it had been the case of the claim- 
ant himself and of his widow, who was the’ 
plaintiff ip the case, that both the deceased 
woman and the alleged adopted son were 
Oontucians and not Buddhists, the (Court 
came to the conclusion that they were both. 


- Buddhists and accordingly held that under 


194 L.O. 1930 


Ohinese Oustomary Law the claimant was 
the sole heir of the deceased woman and 
was entitled to the whole cf her estate. 
Meanwhile, the three daughters of the 
deceased woman, as administratrices of her 
estate, had sold certain immoveable prop- 


erty which formed part of her estate, and ` 


‘the claimant’s widow, as administratrix of 
the claimant's estate, sued them and the 
purchaser of the property for a declaration 
that the sale was void and for -possession of 
the property, it being part of her case that 
because, after the grant of letters under the 
Succession Act, the deceased had been 
found to be a Buddhist, the letters must be 
regarded as having been granted under the 
Probate and Administration Act, under 
which the sale of the property withcut the 
leave of the Court would be voidable, 
although under the Succession Act it would 
be valid. In the result the widow's suit 
was dismissed and the case is interesting 
chiefly because one of the Judges of this 
Court who dealt with the appeal suggested 
that Buddhism could not have been a very 
prominent feature of the religion of the 
deceased woman and because it is probable 
that she was not a Buddhist at all. 
“ In the case of Man Han v. R.M. A. L, 
Firm (13), the Chettyar had obtained a 
decree against a Chinese, Nan Ohin Ya, and 
in execution had attached certain property. 
Man Han, who was the daughter of a 
-Chinese and was or had been Nan Chin 
Ya's wife, filed a suit fora declaration that 
the property belonged to her and not to Nan 
_Ohin Ya, having been allotted to her by 
_ partition on an alleged divorce. The lower 
Appellate Court dismissed the plaintiff's 
suit on the ground that under Ohinese 
Customary Law all the property inherited.or 
acquired by the wife ordinarily belongs to 
the busband and that the plaintiff was 
unable to prove the alleged transfer of the 
property to her. The learned Judge of this 
Court, who dealt with the case in second 


appeal, said that as regards the law applica- - 


ble it had been taken for granted, though 
it was difficult tosee on what ground, that 
the law applicable to such cases is the 
“vague and archaic and unascertainable 
Ohinese Customary Law,” that the provision 
of s. 13 of the Burma Laws Act that where 


the parties are Buddhists the Buddhist Law - 
shall apply presupposes the existence of a ` 


Buddhist Law applicable to the particular 
class of Buddhist before the Court, and that 
as there is no Buddhist Law which is 


(13) 97 Ind, Cas, 8716; 4 R. 110;A.L. R. 1926 Rang. 
172. as 
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necessary for the Oourts to decide such 


cases according to justice, equity and good. 


conscience. He went on tosay “It has been 
held, though on what grounds itis difficult 


-to concrive, thatthe Chinese Customary Law 


in the case of Chinese Buddhists is according 
to justice, equity and good conscience, I 
am unable to agree with this, because it is 


a well known fact that immigrants usuelly. 


evolve customs of theirown. The Oouris 


in India are bound by Statute to administer 
the personal law of the parties in cartain . 


cases, e. g, where the parties are Hindus, 
Muhammadan or Buddhist. 
necessary nor desirable to extend the 
principle of the applicability of the personal 


It is neither ` 


law any further, or for the purpose of doing, 


so to enunciate the obviovs absurd pro- 


position that a decision according to the - 


archaic Chinese Customary Law, is, even in 
cases where Ohinamen are concerned a 


decision in accordance with justice, equity : 


and good conscience. I would 
agined that adecision according to justice, 
equity and good consciencein such cases 


have im-, 


is a decision founded on the law of the’ 


of India.” On this view of the case the 


. forum or what I may call the Common Law | 


learned Judge held that the lower Appellate | 


Court was wrong in applying what it 
imagined to bea rule of Chinese Customary 
Law to the case. 


There had been another strongly worded . 


protest against the application of 


the 


Chinesa Customary Law, in this case to the, 


question of the validity of the “marriage” 
of a Chinese Confucian with a Burmese 
Buddhist women, in the case of Ma U v. 
Kyin Tat, Criminal Revision No, 664-B 
1925, and the learned Judge, who decided 
case and who is 
Burman Buddhist, subsequently in the 
case of Ma Yin Mya v. Tan. 
Pu (14) referred to a Full Bench 
the question whether in the caseof Chinese 
Buddhists the Burmese Buddhist 


of- 
himself .a ` 


Yauk | 


Law . 


regarding marriage is applicable as the lex , 


loci contractus, or if not what law is applic- | 


able. In making the reference the learned 
Judge said that the law regarding marriage 
among “Chinese Buddhists” is by no means 


settled, that the term “Buddhist” used in, 


s. 13 of the Burma Laws Actis a wide term | 


and may include-any nationality other than 
Burmese, thatit would appear that ordinarily 
irrespective of nationality, when the parties 


are Buddhists, the law tobe applied is | 


(14) 104 Ind. Cas: 478; 5 R. 406; 6 Bur. L, J, 135; A, . 
“I, R. 1927 Rang. 265. - 
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Buddhist Law, that in the case of Burmese 
- Buddhists the Buddhist Law applicable is 
© contained in the Dhammathats, which are 


collections of rules in accordance with the f 
customs and usages cf the Burmese people, - 


that ‘he had tried. to find ott what the 


personal law ofa “Chinese Buddhists” is- 


but-had only ‘succeeded in finding the law 
applicable to the Chinese in general, includ- 
ing non-Buddhists, that there appeared to 


be no special law for those Chinese who are ` 
- Buddhists, and that if the law applicable to - 
all Ohinamen alike'is to be applied to those . 


Chinamen who are Buddhists the enactment 
requiring Buddhist Law to be applied to 
Buddhist parties would become a dead 
letter in the case of “Ohinese Buddhists.” 
The learned Ohief Justice, who presided 


over the Full Bench, said that ordinarily it | 


is the lex loci contractus which governs the 
formal requisites’ of a marriage, but that 
the question in this country is complicated 
by the -provisions of s. 13 of the Burma 
Laws Act which provides that in deciding 
questions regarding marriage the Buddhist 
‘Law is to form the rule of decision where the 
parties are Buddhists. He observed that 


the phrase ins, 13 is “the Buddhist Law”. 


and not “the Burmese Buddhist Law,” and 


that there are Chinese, Thibetan, Sinhalese’ 
well as Burmese ° 


and Ohittagonian ` as 
Buddhists, but he went-on'to say that the 
only Buddhist Law of which the Courts in 


this province have ever taken cognisance is ` 


Burmese’ Buddhist law, and that for a 
foreign Buddhist to escape the application 
of Burmese Buddhist Law he must show that 
hé-is subject to a custom having the force 
‘of law in this country, that that custom is 
opposed ] 
Buddhist Law applicable to the case, and 


further that that custom will not work ` 


injustice to a party who is a subject of this 
province, After dealing with the case law 
on the subject of the application of s. 13 of 
the Burma Laws Act, particularly to the 
marriages of Ohinese with “Burmese 
Buddhists” women, he came to the con- 
clusion that Chinese Customary Law ought 
. not to be -applied in cases regarding the 


validity of a marriage between a “Ohinege . 


Buddhist” and a Burmese Buddhist woman. 
The other learned Judge who delivered a 
judgment on the reference and who was the 
Judge who made the reference eaid that 
the term “Buddhist Law”used in s. 13 of the 
Burma Laws Actis a misnomer, because 
“Buddhist” means what appertains to the 
Buddhist: faith: and Buddhism has laid 


‘down no. law which is to be applied to - 28 
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justice, equity and - good conscience or on | f 


to the provision of Burmese. 
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secular matters. In this connection it may be 
noted that the Vinaya, to which the learned - 
Ohief Justice referred in -his judgment, is a 
purely ecclesiastical and not a secular law: 
The learned Judge went on tosay that 


` there is no such thingas Ohinese Buddhist 


Law, that “the law which exists is the. 
general customary Law applicable to all `. 
Ohinamen alike, whatever creed they may . 
belong to, that “a Ohinaman may be either 

a Buddhist or a Confucian or a Taoist or all . 
three,” that the law regulating the forms of . 
marriage is the lex loci contractus, and that 

the lex loci contractus of the Buddhists in , 
Burma is the one to be found in: the. 
Dhammathats known as Burmese Buddhist . 
Law. Itseems to methat the difficulty in - 
the case of. marriage, as distinct irom 

succession and inheritance, is that there is - 
no general law of marriage in India similar ` 
to the general law of: succession which is 

embodied in the Indian Succession Act, but: , 
with . the greatest respect I -venture to. 
suggest that it might have been possible to 

base the validity ofa marriage between a 
“Ohinege Buddhist’ man anda Burmese 
woman on considerations of 


the basic conditions which are generally © 
recognised by civilised races as necessary ~ 
to constitute marriage, such as permanent ` 
cohabitation with a view to the procreation ` 
of children and with the repute of marriage, 
rather than on the requirements of Burmese © 
Buddhist Law or of any other particular - 
form of law. “However that may be, the 
jadgment of the Full Bench in fact decided 
merely what are the formal requisites for 


. the validity ofa marriage between a “Chinese 


Buddhist” man anda Burmese Buddhist ` 
woman, and didnot decide that the legal 
effect of such a marriage on the property . 
of the parties would be that of a marriage 
under Burmese Buddhist Law. k 
Butin the further appeal in FV, R. M, 
A, L. Chettyar Firm v. Man Han 
(15) which was heard after the decision , 
of the Full Bench had been given, a Bench 


. of this, Oourt in effect applied a rule of 


Burmese Buddhist Law to a question relating - 
to the ownership of the property of a couple 
who were married in Burma, the husband.. 
being Chinese and wife the daughter of a ° 


` Okinese in aczse where it is possible that 


neither of the parties to the marriage was a ` 
Buddhist... l 


(15) 105 Ind, Ogs, 244; 5 R. 443; A, T, R. 1927 Rang. 
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In the case of Chan ‘Pyu v. Saw Sin (16) 


the plaintiff claimed to be an adopted son 


of a “Ohinese Buddhist,” who was domiciled 
and had died in Burma, and to bean heir to 
the estate of the deceased, not under Chinese 
Customary Law but under Burmese Buddhist 
Law. The deceased had left a Will and the 
plaintiff alleged that under Burmese 
Buddhist Law there is no power to make a 
Will and that the Will was, therefore, invalid. 
The defendants denied the alleged adoption 
and said that Ohinese Oustomary Law 
applied and that under that law there was 
aright to makea Will, which had been 
‘recognised for many years in the Courts in 
Burma, In view of the rulings mentioned 
above the learned Judge who tried the case 
found himself unable to decide whether 
Burmese Buddhist Law or Ohinese 
Oustomary Law ought to be applied to the 
but inthe result ha found that the 
alleged adoption was not proved,and dis- 
missed the suit. Thecase came on appeal 


- before a Bench of this Court and the learned 


acting Chief Justice said that in his opinion 
the expression “Burmese Buddhist Law” isa 
misnomer since it conotes the Customary 
Law of Burmese Buddhists, which is of 
Hindu origin. He went on to say that it 
was his considered opinion that it must be 
regarded as settled law that ordinarily 
Chinese Customary Law governs the succes- 
sion to the estate ofa Chinaman domiciled 
in Burma, and that it musi also be regarded 
as | established that the “Ohinese 
Buddhists” in Burma have customary rules 
of inheritance in conflict with those found 
in the Burmese Buddhist Law. He said that 


assuming that the Burmese Buddhist Law - 


applied it was impossible in the circum- 
stances of the case to rule out from consider- 
ation. the fact that the deceased was in fact 
Chinese, observed Obinese customs and 


‘ceremonies, and was a Taoist, a Oonfucian, 


and an ancestor worshipper, as wellas a 
Buddhist. The other learned Judge doubt- 
ed the correctness of the finding of the Full 
Bench that the words “the Buddhist Law in 
cases where the parties are Buddhists” in 
s. 13 of the Burma Laws Act mean, so far 
as Burma is concerned, Burmese Buddhist 
Law in cases concerning any adherents to the 
Buddhist religion irrespective of whether 
they are Burmese Buddhistsornot. He said 
that such a readipg appeared to him to 
introduce into the Statute by implicaticn a 


qualification of the words “Buddhist Law,” 


without introducing a similar qualification 


__ (16) 114 Ind Cas. 513; 6 R. 623; A I, R, 1929 Rang, 
22; Ind, Rul, (1929) Rang. 81, 


” PHAN TIYOK 9, LIM RYIN EAUK, 


gêl 
of the term “Buddhists” that he inclined to 
the view that if the term “Burmese” was to 
be introduced at all it must be introduced 
in both cases, so that the section would 
apply “the Burmese Buddhist Law in cases 
where the parties are Burmese Buddhists.” 
He also pointed out that what is known as 
Burmese Buddhist Law has no connection 
with the Buddhist religion, and is called 
‘Burmese Buddhist Law “merely because. it 
is that modifiction or development of the 
ancient Hindu Law which the Burmans, who 
are Buddhiste, apply to themeelves.” - He 
said that althoughthe decision in the Full 
Bench case would be binding on him if the 
case wereone regarding the validity of a - 
marriage, it was not binding- on him in 
respect of questions relating to succession or 
inheritance, and that he refused to apply it. 
to the case which was before him, which 
was 8 case of inheritance or succeesion. 
He said further that in his opinion the 
“Ohinese Buddhists,” who were originally 
immigrants into Burma, and their descend- 
ants possessed distinctive family 
customs, that their view of adoption is 
fundamentally at variance withthe Burmese 
Buddhist Law and is not Buddhistic but 
Taoisitic, and that their habit of making 
Wills, which also is opposed to the principles 
of -Burmese Buddhist Law, is a custom 
having the force of law. He said finally 
thatif he had not been bound by the Full 
Bench decision as to Burmese Buddhist Law 
controlling all Buddhists he would bave 
held that the facts of. the case brought it 
within the legal category of sub-s. (2) 
or (8) ofs.13 of the Burma-Laws Act, and 
he expressed the opinion that in principle 
the case had much effinity with the decision 
of their Lordships of the Privy Oouncil in 
the case of Ma Yaitv. Maung Chit Maung 
(17) in which their Lordehips held that the 
Succession Act and not the Hindu Law or 
the Burmese Buddhist Law applied to the 
estates of descendants of marriages between 
Hindu men and Burmese women who are 
known as Kalais. | 

1 The case of Leong Hone Waing v. Leon Ah 
Foon (18) is another example of the difficul- 
tiés and disputes which have arisen in the 
Courts about the religion of a Ohinese 
who was born in China but was domiciled 
and died in Burma. The deceased in that 
case, Leong Chye, a wealthy Chinese mer- 


(17) 66 Ind. Cas. 609; 11 L. B. R. 155; 48 I. A. 553; -80 

OM. L, T. 126; 42 M. D. J. 193; 4 U. P. L, R. (P. 0.) 45; 

49 0. 310; A.I. R. 1922 P. O. 197 (P. O 
(18) 121 Ind. Cas. 796; 7R. 720; 


tha. Rul, (1930) 
Rang, 124; A, L R, (1930) Rang, 42, 
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- chant -and landowner of Moulmein, died in 
r, 1919. . He had made three Wills, one in 1910, 
another in 1914, and the third and last jn 
1919, In all those Wills he had solemnly 
declared himself to be a Confucian. He had 
. also executed two deeds of gift not long 
before hisdeath. By the deeds of gift he 
had .conveyed a large proportion of 
- his property to Leong Ah Choy, the 
younger of his two surviving sons, 
and by his last Will he gave legacies 
. to various relatives but made Leong Ah 
Ohoy, his sole heir, disinheriting the elder 
of his two surviving sons, Leong Ah Foon, 
with whom he had quarrelled. Leong Ah 
Choy took out probate of the last Will, put 
some seven or eight years later, Leong 


Hone Waing, who was a son of Leong Ah - 


Foon but who claimed to have been adopted 
asa son of Leong Ah Wong, another son 
of Leong Chye who had died many years 
‘before, sued forthe administration of Leong 
_Ohye’s estate. He alleged that Leong 
Ohye’s execution of the last Will and of 
_ the two deeds of gift was induced by undue 
‘influence on the part of Leong Ah Choy 
. and that in any case the Will was invalid 
because Leong Ohye was a Buddhist, and 
under the Ohinese Oustomary Law, which, 
` as he alleged, was applicable to Ohinese 
Buddhists, there was no power to make a 
Will. There was evidence that Leong Ohye 
had worshipped ata temple in which there 
was an image of “Kwan Yin” and had oc- 
casionally done reverence to that image, 
that he and his wife had gmade an offering 
ofa “tazaung”, which isa Buddhistic reli- 
gious building, that he had dedicated cer- 
tain lands as a site for a Buddhist pagoda, 
that he had “‘noviciated” three of Leong 
Ah Ohoy’s sons, and that certain Buddhist 
ceremonies were performed at the funeral 
“of his wife, who was known by the Burmese 
name of Daw Hlaing and who was admitted- 
ly a Buddhist. In spite of that evidence 
both the trial Court and the Bench of this- 
Court before whom the case came on appeal 
found that in view of Leong’ Chye’s own 
solemn declarations that he was a Confucian 
it was not established that he was a Bud- 
dhist and that, therefore, the law which was 
“applicable to his estate was the general law 
of succession which-is embodied in the 
_ Indian Succession Act. They found further 
that the allegations of undue influence 
were not established, and on those findings 
they affirmed the validity of the Will and 
of the two deeds of gifts and dismissed 
Leong Hone Waing’s suit. a | 
“Tihink that | have mentioned all the 
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reported cases. relating to succession or in; 
heritance in respect of “Ohinese Buddhists’ 
and their number indicates the frequency 
with which such cases arise in Burma and 
the importance of the question referred. 
There are at present a number of cases 
pending in this Court, the decision in which 
will depend on the finding of this Full 
Bench, and in view of the fact that the 
question before us ‘is one of pure law, such 
of the Counsel engaged in those cases as 
desired to be heard on this reference have 


been heard more or less ae amici curiae, — 


in addition to the learned Advocates who 
are engaged in the case out of which the 
reference arises, 

The contest at the Bar has been mainly 
between those who contend that Burmese 
Buddhist Law should be applied to the 
estate in question, and those who say that 
Chinese Customary Law should be applied, 
but I venture to suggest that even if 


. “Ohinese Buddhists” are Buddhists within 


the meaning of s. 13 of the Burma Laws 
Act, as to which Iam more than doubtful 
there is a third course which is open. It 
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seems clear that there is no form of Bud» `’ 


dhist Law which applies to “Chinese Bud- 
dhists” es being their ‘own personal law. 
The intention of s.13 of the Burma Laws 
Act is, in my opinion, to apply the personal 
law, if such law exists, and toapply justice, 


“equity and good conscience if there is no 


personal law which is applicable. There 
being no Buddhist personal law of Chinese 
Buddhists which can be applied to their 
estates, I suggest that the case of such 
estates does not fall within the purview 
of sub-s.(1) of s, 13 of the Burma Laws 
Act, and, if it falls within s. 13 at all, mast 


the application of “justice, equity and good 
conscience”. The law which applies‘to the 
estates of all Ohinese in this country, except 
those who have been called “Chinese Bud- 
dhists,” is the Indian Succession Act, and 


‘since that law may reasonably be regarded 


as a law of justice, equity and good con- 
science and itappliesto the estates of all 
other Ohinese, there would seem to be 
nothing contrary to justice, equity and good 
conscience in applying it to the estates of 
Chinese Buddhists also. ° 

The first of the learned Advocates who 
maintained that Burmese Buddhist Law 
should be applied to the estates of “Chinese 
Buddhist” immigrants, who had been 
domiciled and had died in Burma, referred 
us to the “Statement of Objects and Reg- 
gons“ for the enactment of the Indian 


‘fall within sub-s. (3) which prevides—~for——~ 
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Succession Act: of 1865 and also to the 
“Report of the Law Oommiseioners” as 
showing that the act was intended to be 
of general application throughout India, 


Bubject, of course, to the exceptions 
‘provided in the Act itself, but it is 
not necessary, to go beyond the 
wording of the Act in order to 


establish that proposition, He said that it 
follows that the ordinary law of succession 
in India is contained in the Indian Succes- 
sion Act, and that statement is clearly 
correct. As for the Ohinese Customary law 
he contended that since it is admittedly not 
Buddhist Law, it must have been applied in 
Burma asa rule of justice, equity and good 
conscience and not as Buddhist Law, and 
that it is inequitable that that law should 
be applied to the estate of a Chinese who 
callshimself, or whose surviving relatives 
‘call him, a Buddhist, and should not be 
-applied to the estate of a Ohinese who isa 
‘Confucian or a Taoist, whose personal law 
it is equally, but to whom the Indian Suc- 
cession Act must be applied. He said that 
thereare no customs peculiar to Ohinese 
‘Buddhists as such in. Burma, that the cus- 
tom of making Wills which was recognised 
in Hong Ku's case (1) was not a Buddhist 
ccuatom, and was not peculiar to “Chinese 
Buddhists”. He went on to contend that 


- the term “Buddhist Law” in s. 13 of the 


‘Burma Laws Act which, he remarked, is an 
Indian and not a Burma Act, must, so far 
‘ag Burma is concerned, have been intended 
to mean thesBurmese Buddhist Law, which 
as to_be found in the Dhammathats and 
could not possibly have meant Ohinese 
Oustomary Law. He argued that a Buddhist 
who acquires a domicile in a Buddhist 
„country must be presumed to intend to 
‘subject himself to the Buddhist Law of that 
country. Hesuggested that the remarks in 
Fone Laws case (2) were merely obiter dicta 
because the adoption alleged in that case 
was held not to be established either under 


‘Burmese Buddhist Law or under Ohinese. 


Customary Law. He referred to a passage 
cited in that judgment from _the case of 
Ma Tin v. Doop Raj Barna (19) where the 
widow ofa Ohittagonian Buddhist claimed 
Lettera of Administrationin respect of her 
late husband’s estate under the Probate 
and Administration Act, and where it was 
said-that “prima facie,as a Buddhist, de- 
ceased would come under the Buddhist Law 
of the country at large and the burthen of 
proving any special custom or use e varying 


._ (19) 1 Ohan, Toon’s Leading Cases 370 
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the ordinary Buddhist rules of inheritance 
would be on the person asserting the 
variance.” That proposition was doubted in 
Fone Lon’s case (2) and even if it is verbally 
correct it does not go far towards showing 
that Burmese Buddhist Law must be applied 
to “Ohinesa Buddhist.” The learned Advo- 
cate. referred to the case of Saw Moung Gyi 
v. Ma Thu Kha (20) which dealt with a 
“question of the validity of a marriage of a 
Ohinese, apparently a ‘‘Chinese Buddhist,” 
and a Burmese Buddhist woman, but that 
case seems to have been decided mainly on 
a consideration of Chinese Oustomary Law. 
He referred also to the case of Ma Thein 
Shin v. Ah Shein (4) but in that case, as I 
have already pointed out, the learned 
Judges applied not the Burmese Buddhist 
"Law but the Indian Succession Act as the 
rule of justice, equity and good conscience. 
He referred further to the case of Ma Shein 
v. Kim Sein (21) in which also a question 
of the validity of a marriage between the 
son of a Ohinese man and a Burmese Bud- 
dhist: woman arose, The wife claimed a 
maintenance order under the Oriminal Pro- 
cedure Code and the Magistrate dismissed 
her application because there was no mar- 
riage ceremony as required by ‘“‘Ohinese 
Buddhiet Law.” The learned Judge of the 
Chief Court who dealt with the cage in re- 
vision said that he thought it clear that 
according to Burmese Buddhist Law 
there was a valid marriage that if ‘‘Ohinese 
Buddhist Law” was applicable, there was 
nothing to show that any particular cere- 
mony was essential to a valid marriage 
under that law, and that, the parties having 


` eohabited for several years as man and wife 


the presumption that there was a valid 
marriage must prevail. That case, therefore, 
does not go far towards showing that Bur- 
mese Buddhist Law ought to be applied to 
the estate of “Ohinese Buddhists” domicil- 
ed and dying in Burma, The learned Ad- 
vocate referred also to the case of Maung 
Sein Kyi v. Ma E (22) which also is a case 
relating to marriage, and which is interest- 


_ing because the learned Ohief Judge said 


init that “prima facie there is no strong 
‘reason why the Customary Law of the man 
should be applied and the Oustomary Law 
of the woman utterly disregarded, at any 
rate up to and at the time of-the marriage.” 


go 30 Ind. Cas, 715; 8 L. B. R. 208; 8 Bur, L. T, 


(21) 32 Ind. Cas. 848; 8 L, B, R. 225; 17 Or. L. 4. 
119; 9 Bur. L. T. 81. 
en Ind, Cas. 159; 8 L, B, R. 399;9 Bun Le T, 
fd, ý 7. 
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F That statement seems to me to. support my 
‘ Buggéstión that in such cases it is “justice 
“ equity and good conscience” which should 
be applied, rather than ‘either: Burmese 
- -Buddhist Law or Ohinese Customary Law. 
“In commenting on Kyin Wet v. Ma Gyok (6) 
. the learned Advocate referred to Apana’s 
“ease. (3) -which was therein dissented 
“from, “and said that’ Apana’s: case (8) 
‘supported his argument. He went on to 
“say that in the absence of proof that there 


ia any Chinese Buddhist Law applicable to` 


 Ghinese as Buddhists, the Law of the Indian 
‘Succession’ Act should be applied as 

“being justice, equity and good conscience. 
It may be noted inthis connection that 
although the: learned Advocate was con- 
“tending that the Burmese Buddhist Law 

-ought to be applied, he seems in- this inst- 
‘anes, unless I misunderatood his argument 
“to have been constrained to fall back on 
‘the Indian Succession Act and- not the 
“Burmese. Buddhist. Law as the law of 
“justice, equity and good-conscience. In 
“dealing with the cass of V.R.M: A. L. 

` | Chettyar Firm v. Man Han (15) he pointed 
- óut that it did not appear in that case that 
“Man Han was a “Ohinese Buddhist” and 
“this, -as I have already said, seems to be 

t correct, He relied on the fact that Burmese 
` Buddhist-Law was actually applied in- V. 
“R.M. A. L. Chettyar Firm.v. Man Han (15) 
second case, but it must be remembered that 
: that was not a case of succession or inherit- 
: ance. He also'relied strongly on the Full 
` Bench - decision in Ma Yin Mya v. Tan 
“Yauk Pu (14) but that again was a cabe 
relating merely to the validity of a marriage, 
‘ and not to succession or inheritance, 

- The learned Advocate, who succeeded 
: him in the argument on the-same side, also 
` relied strongly on Ma Yin Mya’s case (14), 
‘and particularly on the passage: “It is a 
` principle of Private International Law....... 
-that .the -lex loci -contractus governs the 

“formal requisites of a marriage, but it seems 
‘to me difficult to apply that dictum-.to 
' matters of succession and: inheritance 
which are not matters of contract.- He re- 
. ferred us to the English case of Udny v. 
Udny (z3) and particularly to the remark 
of ‘Lord Westbury that civil status is 
_ governed universally by one singla princi- 
` ple, namely, that of domicila, and that it is 
on this basis that the personal Tights of 
:8 party, that is to say, the law which: deter- 
-mines his -marriage, succession,- testacy, 
“or intestacy, must depend: Ho contended 


en (1880) 1 Sootch & Divorce 441, KE 
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that because the deceased i ig. ex hypothesi 


‘a Buddhist’ domiciled in Burma, the Bur- 
‘mese Buddhist Law must apply to this- 
‘estate, 


That is certainly a good argument 
against the application of Chinese Custom- 
ary-Law, but I am very doubtful whether 


‘it is an equally good argument for the ap- 
‘plication of Burmese Buddhist Law, which 


is certainly not the general law of succes- 
sion and inheritance in India or Burma,” 
that law being as l have said, contained in 
the Indian Succession Agt, Fhe learned 
Advocate admitted that but for the provi- 
sion of s 13 ofthe Burma Laws Act. and 
8. 29 of the Indian Succession Act the law 
which would have had to be applied to the 
estate would have.been the’ general provi- 
sions of the Indian Succession Act, but hè 


-contended that because the deceased was 


a Buddhist the law to be applied must be. 
Baddhist Law, and that because the Bur- 


‘meses ‘Buddhist Law ia the only existing 
Buddhist Law, that law must be applied. 


He referred ‘us to the statement of Sir 
Charles Fox that the Chinese Oustomary 
Law is wholly unconnected with the Bud 
dhist faith, but he seems to have overlock- 
ed the admitted fact that what is known as 
Burmese Buddhist Law is equally. uncon- 
nected’ with the Buddhist faith, both Bur- 
mese Buddhist Law and Ohinese Custom- 


‘ary Law being merely forme of an entirely 


non- Buddhist ‘Law which happened to be ap- 


plied in the onecage to Burman Buddhists, 


and in the other lo Chinese, whether Bud- 
dhists-cr otherwise. Thelearned Advocate 
wenton tosay that Sir Oharles Fox's dictum 
that: “It would be in accordance with the 
principle of the decisions of the Courts in 
India to accord to the Oriental, whose— 
estate isin question, the rules of succession 


-applicable to one of his class dying in his 
“native country” is too widely stated,and for 
‘this reason he reprobated the quotation of 


that dictum in Po Maung’s case (9), He 


‘pointed out that the only religions in favour. 


of which exceptions were made in e. 13 of the 
Burma Laws Act were the three Indian reli- 
gions, namely Buddhism, Muhammadanism 
and Hinduism, and that no similar excep- 
tion was made in favour of the Ohinese 
religion, Taoist, Confucian, or Shinto. He 
might perhaps have added to the latter liat 
Buddhism” since ‘“Ohinesé 
Buddhism,” whatever it may be, can hardly 


“be regarded as one of the Indian religions; 


He contended that the intention of the ex- 


“ceptions to the Indian Succession -- Act 


and of the Burma’ Laws Act was that their 
OF laws‘on: ‘matters: of succession, inberity 
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‘ance and marriage should be applied to 
subjects of India and not to subjects of 
foreign countries, but it would seem to 
follow from that argument that the general 
law of India on those matters, that is the 
Indian Succession Act, and not the law 
which happens to apply in India to par- 
ticular members of one of the. expected 
‘classes was intended to be applied to 
foreigners domiciled in India. The learn- 
ed Advocate referred us to the case of 
Abdurahim Haji Ismail Mithu v. Halimabai 
‘(24) in which their Lordships of the Privy 
Council held that although Memons, who 
are a sect of Muhammadan converts from 
‘Hinduism, retain in India the Hindu Law 
‘of succession, nevertheless Memons who 
had been domiciled for many years in 
Mombassa among Muhammadans, who did 
not follow the Hindu Law of succession 
“might abandon and in that particular 
case were proved to have abandon- 
ed their custom of following the Hindu 
Law of succession and might con- 
form to the Muhammadan Law of the par- 
ticular class of Muhammadans among 
‘whom they lived. Their Lordships said: 
'“ Where a Hindu family migrate from one 
part of India to another prima facie they 
„carry with them their personal law, and 
if. they are alleged to have become 
‘subject toa new local custom, this new 
‘custom must be ‘affirmatively proved 
‘to have been adopted; but when such 
‘a family emigrate to another country 
and, being themselves Muhammadans, 
‘settle among Mubammadans, the presump- 
tion that they have accepted the law of the 
_ people whom they have joined seems to 
‘their Lordships to be one that should be 
much more readily made. All that has to 
be shown is that they have so acted as to 
‘cut themselves off from their old environ- 
.ments. The analogy is thatof a change 
‘of domicile on settling ina now country 
‘rather than the analogy of a change of 
custom on migration within India. The 


* question ia simply one of the proper infer- 


-ence to be drawn from the circumstances. 
In the present case it is to be observed 
that it does not appear that the Memons 
‘in Mombaesa have at any time established 
any distinctive political or social organisa- 
tion for themselves. Such organisation as 
-has been formed appears to have been 
formed mainly if not entirely for purposes 
of worship. There seems toe no suffici- 

(24) 32 Ind. Cas. 413; 43 I. A. 35; 30 M. L. J. 227; 20 
C. W. N. 362; (1916) 1 Mf: W. N. 176; 18 Bom, L.R 
635 (P. O.). : 


99 


PHAN TiYOK V. LIM RYIN KaUk, 


a 
865 

ent reason. .'. . for regarding the 
Memons who have emigrated from Outch 
to Mombassa as other than a number of 
individual Muhammadans who have eettled 
down among a people who are of their own 
religion. It does not appear that these 
Memons have ever asa body claimed to be 
outside the system of law which naturally 
follows from that religion and so prevails 
among the Muhammadans of Mombassa.” 
On the strength of these remarks the 
learned Advocate has contended that the 
Buddhist immigrants from Ohina should 
be regarded as Burmese Buddhists, but 
from the cases which have been cited it is 
clear that the Ohinese in Burma have 
always claimed to be outside the Burmese 
Buddhist system.of law and that they have 
claimed and succeeded in proving custome, 
as for example, the custom of making 
Wills which are repugnant to that system, 


‘while they have always maintained a dis- 


tinctive social and religious organisation 
of their own, particularly in the -matter 
of their social clubs and associations and 
their temples. With reference to the 
Chinese custom of making Wills, the lesrned 
Advocate contended that it ought never 
to have been recognised in Burma because 
it is not a custom which falls within 
the exception to sub-s. 13 of the Burma 
Laws Act, not being immemorial, unbroken, 
exercised as of right, reasonable, certain, 
compulsory and unopposed. All that need 
be said on this subject is that the custom 
had been recognised by the Courts in 


‘Burma at any rate since 1881, which was 


long before the Burma Laws Act became 
law, and that the right has constantly been 
exercised by Ohiness in Burma, and was 
mentioned by their Lord ships of the Privy 
Council in the case of Maung Dwe v. Khoo 
Haung Shein (25) as arecognised custom 
which impinges on the strict Buddhist 
view that intestacy is compulsory. With 
reference to the case of Chan Pyu v. Saw 
Sin (16) the learned Advocate contended 
that when the learned Judge said: “It is 
my considered opinion that it must be re- 
garded as settled law that ordinarily 
Chinese Customary Law governs the succes- 
sicn to the estate of a Ohinaman domici- 
ed in Burma," he was not considering 
the general law but was only considering 
the lew relating to that particular case, 
but that statement is obviously incorrect. 
He contended also that that expression of 

(25) 84 Ind. Cas. 899; 3 R. 29;47M.L. J. 853; A.I 
R. 1925 P. O. 29; 3 Bur. L. J. 340; (1925) M, W. N.23; 
29 O. W, N, 824; 52 I. A. 73 (P. 0). 
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opinion was obiter, on the ground that 
the alleged adoption was not proved, and 
it was, therefore, unnecessary to consider 
whether Burmese Buddhist Law or Ohinese 
Oustomary Law applied to the case but 
this statement also seems to me to be in- 
correct. He said further that it is not 
true that the Courts have consistently appli- 
ed: Ohinese Oustomary Law to the estates of 
“Ohinese Buddhists," and that Po Maung's 
case (9) is in fact the only case in which 
that law has been applied. A reference to 
the cases which I have cited shows that 
in many of them the Judgesat any rate 
thought that they were applying the 
Ohinese Oustomary Law. He went on to 
contend that if Ohinese Oustomary Law is 
to be applied to such estates it will be 
necessary for the Courts in this country 
to keep themselves up to date in respect 
of changes in that law, which in view of 
the present state of Ohina are likely to 
occur, and that the Courts cannot res- 
sonably by expected to undertake so diffl- 
cult a task. He said that in any case 
Ohinese Oustomary Law is not a custom 
having the force of law in Burma, adopted 
by the Chinese in Burma for themselves, 
but is a custom of the Ohinese in Ohina, 
and that, therefore, it cannot be recognised 
by the Oourts inBurma under the exception 
to sub-s, (1) ‘to s.. 13 of the Burma Laws 
Act. He relied on the passage from 
Ma Thein Shin's case (4) quoted in Po 
Maung's case (9) and said that if the 
rules of justice, equity and good con- 
science were to be applied, as therein sug- 

ested, those rules muat be the rules of 

urmese Buddhist Law. Finally he re- 
ferred us to the case of Bartlett v. Bartlett 
(26) in which the question for decision 
was whether a Muhammadan British sub- 
ject domiciled in Egypt could make a Will 
in contravention of the Muhammadan Law 
to which he was subject, and their Lord- 
ships of the Privy Councilapplied Muham- 
madan Law, the parties being all Muham- 
madans in accordance with the terms of 
an Ordinance which was in force in 
Egypt and which provided that in all 
_matters relating to inheritance the Court 
should in the case of persons belonging 
to non-Obristian communities recognise 
and apply the religious law or custom of 
the person concerned. It is difficult to 
see how that decision supports his conten- 
tion that Burmese Buddhists Law ought 
to be applied to the estates of “Obinese 


(26) (1925) A, O. 377, 
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Buddhists” and dying in 
Burma. 

The next learned Advocate who took up 
the argument on the same side pointed out 
that if,as was found by the Full Bench 
in Ma Yin Mya's case (14) the Burmese 
Buddhist Law governed questions of the 
validity of a marriage between a “Chinese 
Buddhist” domiciled in Burma and a 
Burmese Buddhist woman, then, if it 
should be held that Ohinese Oustomary 
Law applied to the estates of the ‘“‘Ohinese 
Buddhist” husband, the Burmese Buddhist 
widow would be deprived of the property 
which it was obviously the intention of 
the Full Bench that she should inherit. This 
may or may not be true, but, if itis true, 
I do sot think that it goes far towards 
showing that Burmese Buddhist Law must 
be applied to the estate of “Chinese Bud- 
dhists.” It is true, as the learned. Advo- 
cate points out, that Burmese Buddhist 
law was in effect applied by this Oourt in 
the second of Man Han's cases (15), but 
that was not a case of succession or in- 
heritance, and the decision in that case is 
not binding on this Bench. He ssid that 
there are Ohinese in all the villages in 
Burma and that those Ohinese entirely 
identify themselves with Burmans. I am 
of opinion that that statement is entirely 
untrue and that wherever possible the 
Chinese regard themselves as a separate 
community, wearing their own dress, speak- 
ing their own language, having their own 
social associations, and following their own 
religion and customs, The learned Advo- 
cate argued that if Ohinese Oustomary Law 
were applied to “Ohinese Buddhists,” then 
a “Ohinese Buddhist” husband by making 
a Will could deprive his Burmese Buddhist 
wife of all right to inherit estate, and that 
the result would be that Burmese Buddhist 
wives would divorce their “Ohinese Bud- 
dhist” husbands so as to get the share of 
the property of the marriage to which 
they would be entitled on divorce under 
Buddhist Law. This argument overlooks the 
fact that under Chinese Oustomary Law, if 
there are any children, natural or adopted, 
the wife is not the husband's heir, that the 
testamentary power enables the husband to 
provide for the wife, and that it may not be 
correct to assume that the Burmese Bud- 
dhist Law would apply to the partition of 
property on the divorce of a “Ohinese Bud- 
dhist’ husband and a Burmese Buddhist 
wife. The learned Advocate pointed out that 
8.13 of the Burma Laws Act referred only 
to religion, not to nationality, but it is to be 
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noted that ıt refers equally to religious not 

national law, and it is.admitted that what 

is called Burmese Buddhist Law is not in. 
fact a law of the Buddhist religion. He 

contended that there was no justification for 

applying Chinese Customary Law in Burma 
and he argued that, therefore, Burmese Bud- 

dhist Law ought to be applied.. 

_ The learned Advocate who opened the 

argument on the other side said that, so far 

as the case out of which the reference arises 

- was concerned, he-was only interested to 

show that Burmese Buddhist Law did not 

apply. that he did not propose to show what. 
law did apply if, as he alleged, Burmese 

Buddhist law did not apply, and that his 

case was that s. 13 of the Burma Laws Act 

could not make Burmese Buddhist Law ap- 

plicable to the estates of “Ohinese Bud- 

dhist.” He contended that when the Burma 

Laws Act was passed the Indian Legislature 

must have known that there were many. 
Indian Buddhists, and could not have 

meant’ to apply Burmese Buddhist 

Law to them,so that the words “Buddhist 

Law” in s. 13 could not have been intended 

to mean “Burmese Buddhist Law.” He re- 

ferred us to the fundamental rule that a 

Statute is to beexpounded “according to the 

intent'of them that made it,” that “it is a 

strong thing to read into an Act of Parlia- 

ment words which are not there and in the 
absence of clear necessity it is-a wrong 

thing to do,” and that “we are not entitled 

to read-words intoan Act of Parliament an- 

less clear reason for it is to be found with- 

in the four corners of the Act itself.” .He 

contended, therefore, that we aré not entitl- 

ed to read s. 13 as if it referred to Burmese 

- Buddhist Law, except, of course, in con- 

nection with Burmese Buddhists. He re- 
. ferred us to the Full Bench case of Thein 
Pe v.U Pet (27) as showing that the Bur- 

mese Buddhist Law is merely the body of 

customs observed by the Burmese Bud-. 
dhists, and he said that the only connection 

between those customs and the Buddhist 

religion is the accident that the Burmese 

who have adopted them are Buddhists. He 

denied that the Chinese in Burma have 

ever identified themselves with the Bur- 

mans, and he referred us to Ma Yaii's 

cage (17) as showing that Bur- 

mese Buddhist Law ought not to be 

‘applied to them even if they did follow 

certain Burmese Buddhist customs, but that 

the Indian Succession Act should be ap- 

plied by way of justice, equity and. good 


e -{27) 8 L, BR, 175 (EBA. 
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conscience. He contended that if profession. 
of the Buddhist religion or acceptance of, 
the tenets of Buddhism were the proper, 
test, then in Ma Yaits case (17) Bur-. 
mses Buddhist law would have had to 
be applied, since their Lordships found 
that.the deceased in that case “observed to, 
a certain extent the rites and ceremonies of, 
the{Hindu religion” but that healso “obsery-, 
ed and followed the Buddhist religion to, 
a great extent.” He contended further.that, 
even ifidentification with the Burmese had 
been the test, Burmese Buddhist Law would; 
have had to be applied, sincé the deceased: 
in that case’ dressed as a Burman, used the: 
Burmese language as his ordinary mode of. 
speech, and was in fact a leader of the, 
Burmese Buddhist community in Burma,, 
and he argued that if neither acceptance of. 
Buddhism by the deceased as one of two 
or more religion which he followed nor such; 
close identification with Burmese Buddhists, 
as was. proved in that case was sufficient to, 
warrant the application of Burmese Bud- 
dhist Law to his estate under s. 13 (1) of the, 
Burma Laws Act, then in view of ‘the facts 
that the Buddhism of Chinese immigrants, 
into Burma is an entirely different form of, 
Buddhism from that of the Burmese Bud-. 
dhist, that that Buddhism,’ like that’ 
of the deceased in Ma Yait's case (17), 
is only part of the religion followed by 
the deceased, and is nota vey prominent 
feature of their religion, and that the 
Chinese in Burma do not identify them-, 
selves with the Burmese in any way except, 
that they not infrequently marry. Bur-, 
mese wives, as in fact did the, son 
of the deceased in Ma Yait’s ease (17), there. . 
can be no justification for holding that, 
Chinese immigrants domiciled in- Burma. 
are “Buddhists” within the meaning of that’ ` 
word intended in s; 13 of the Burma Laws 
Act so as to make it necessary for the, 
Courts in this country to apply the Burmese; 
Buddhist Law to their estates. He referred 
us to’ the case of Mailathiannt v, Sub« 
baraya Mudaliar (28), where it was held that 
a Hindu widow who was a subject of French’ 
India and who under the Hindu Law as, 
administered in French India was sole heir., 
to her husband's estate, did not, by ‘migrat-' 
ing to British India after she had inherited 


‘the estate, bring herself under ‘the operation” 


of the Hindu Law as administered in British: 
India so as to divest her of the estate which’ 
she had already inherited in French India, 
but it is difficult to see how that case.ig, 


È . > f i 4 
(28) 24 M. 650; 1L Ms Led. 808, 0, 0 
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relevant to. the ‘questions ‘which arise 
on the present reference. He contend- 
‘ed that the decision in- Barlett’s case (26) did 
not affect his contention that Burmese 
Buddhist: Law could-not be ‘applied to Ohi- 
nese domiciled in Burma. because in that 
‘case all the parties were Muhammadans of 
the'same class, He referred tothe case of 


Shéo Singh Raiv. Dakho (29) for the purpose. 


of citing’ the remark of their Lordships of 
the‘Privy Oouncil that “It would certainly 
have been remarkablé if it had appeared 
that in India, where-under the system of 
laws:.administéred: by the British Govern- 
ment 8 large toleration is as a rule allowed 
to usages’ and customs differing from the 


ordinary law, whether Hindu or:Muhamma-_ 


dan, the Courts had denied to the large and 
wealthy. communities existing among the 
Jains the privilege of being governed by 
their own: peculiar laws and customs, when 
those’ laws and customs were by sufficient 
evidence capable of being ascertained and 
defined and were not open to objection on 
grounds ‘of public policy or otherwise” and’ 


he contended that those principles ought - 


te be applied to. Chinese domiciled in Burma 
who, as'he said; are large and wealthy com- 
munities whose own peculiar laws and 


customs are-now well-defined and ascartain- - 


ed. - He said that the tendency of the 
Indian Courts to follow Oustomary Law is 
now well-recognised and as supporting this 
statement. he referréd to the judgments of 
their “Lordships of the Privy Council in 
. Abraham v. Abraham (30)in Fanindra Deb 


Raikat v. Rajeswar Das (31) and in Sheo” 


Singh Rai's. case (29), -and. he suggest- 
éd' that. the customs followed by the 
Chinese in Burma, though they might be 
merely the-customs followed: by the Chinese 
in Ohina, were the customs which should be 
applied by the Courts in Burma to the 
Chinese domiciled'in Burma. He did not 
deny that Burmese Buddhist.Law might be 
applied to 4 Ohinese who has adopted the 
Burmese Buddhist religion just as inMaSein’s 
case (11) the Chinese Customary law was 
applied toa Burmese woman who had adopt- 
ed the’ Chinese husband's customs and're- 
ligion, but he drew a distinction between 
a Ohinaman who has adopted Burmese 
Buddhism and what is called a “Chinese 
Buddhist”. He contended that a “Chinese 
Buddhist Law” exists and that Chinese Bud- 


J. 807;:3 Suth. P. O. J. 529 (P.-0.). : : 
(30) 9 M: I. A. 195; 1 W. R.P. ©. 1; 1 Suth, P. O. J. 
501;-2 Sar. P'O. J. 10:19 E. R: 716 
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dhist Law in Burma must bé the Customary 
Law followed. by “Chinese Buddhists” in 
Burma, and that itmakes no difference that 
it is not inany sense Buddhist Law, but is 
the Oustomary Law followed by all Ohinesé 
in Ohina, since, even so, itisas much Bud- 
dhist Lawas what is called Burmese Buddhist 
Law is, neither being injfact Buddhist “Law 
at all. He referred to the case of Yeap 
Cheah Neo v. Ong Cheng Neo (32), where, as ` 
he asserted, their Lordships 
Privy Oouncil followed, as far as possible, 
the habits and usages of the Ohinese do- 
miciled. in the Straits Settlements, but, a 
perusal of the judgment in that case seems © 
tome nottosupportthat assertion. He re- 
ferred to the maxim of stare decisis and said 
that the Chinese Oustomaay Law had been 
followed for so many years by the Courts of . 
this country that the practiee ought not to 
be unsettled, and in support of this proposi- 
tion he referred to a remark of their Lord- 
ships of the Privy Council in Chotay Lall v.. 
Chunno Lal (33) to the effect that “after the 
series of decisions which has occurred in 
Bengal and Madras it would be unsafe to 
open them by giving effect toarguments ` 
founded on a different interpretation of old 
and obscure text; and they agree... o us 
that Courts ought not to unsettle a rule of ` 
inheritance affirmed by a long course of 
decisions unless indeed it is manifestly op- 
posed to law and reason.” In the same con- 
nection hecited the case of Smith v. Keal (84) 
but I do not think that either of those cases. 
is exactly apposite. He summed up his con- 
tentions as follows: (1) Buddhist Law in s. 13 
of thè Burma Laws Act is not limited. to 
Burmese Buddhist Law, but includes what- 
éver Customary Law particular classes of 
Buddhist may follow, such law being Bud- | 
dhist'Law not because it is law prescribed by 
the Buddhist Religion but because itis law 
followed by Buddhist; (2) Burmese Buddhist 
Law cannot be applied to “Chinese Bud: 
dhist” because they are governed by a Ous- 
tomary Law of their own which is opposed | 


‘to Burmese Buddhist Law; and (3) s. 13 (1) 


of the Burma Laws Act does not apply to 
the case, and; therefore, in accordance with - 
the decision of the Privy Oouncil in Ma 
Yaik's case (17), justice, equity and good 
conscience must beapplied and in the cir- 
cumstances of the case Ohinese Customary. 


_Law is the rule of justice, equity and good 


conscience. _ 

(32) (1875) 6 P. 0.381. s - 
. (33) 4 O. 744;°3 O. L. R. 465; 6 1. A.19;:3 Sar. P. 0, 
3.880; 3 Suth. P. O. J. 572 (P.O). ` 


0519 E. R: 716, -O r (84): (1888) 9 Q. B.D, 340547 D.: T, 142; 31 Wy R,” 
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he learned Advocate. who followed on 
-the same side contended. more positively 
“that Chinese Oustomary Law must be ap- 
‘plied to the estates of “Chinese. Buddhist” 
immigrants who at the time of their death 
were domiciled in Burma. He said that 
under. s. 13 of the Burma Laws Act, if Bur- 
“mese Buddhist Law applied to “Chinese 
Buddhist’s” ‘in matters.of succession and ip- 
-heritance, it must apply also in matters of 
religious usage and institutions, which he 


regarded as absurd. He contended that the- 


principle involved is that in the case of the 
‘classes excepted from the operation of the 
‘Indian Sucesssion Act the, personal law of 
the parties is to be applied ` in matters of 
inheritance and succession, and as. enunciat- 
ing that principle he referred to s. 112 of the 
:Government of India Act. He relied on the 


case of Parbati Kumari Debi v. Jagadis’ 


Chunder Dhabal (35) as showing that even 
‘family.customs have been recognised by.the 
‘Courts in India, and on the statement of 
their Lordshipsof the Privy Council. in 


Balwant Raov. Baji Rao (36) that “itd ‘is - 


absolutely settled that the law.of succession 
is in any. given cass to be determined ac- 


cording to the personal, law of the indivi- : 


dual whose succession is in, question.” It 
‘may, however, be-noted that that dictum 
Tefers to succession-to persons of the ex- 
cepted classes, He said that the Chinese in 


Burma have retained their own dress, their ~ 


own language, and, their own, customs, “par- 
ticularly in respect of matters of.. marriage, 
adoption and the making of Wills and he 
referred tothe evidence given by Sir Lee 
Ah Yain in Chan Pyu's case (16) and in Suit 
No..82 of 1928, which isstill pending on the 
Original, Side of this Court. In this con- 
nection it will be remembered that Sir Lee 
‘ah Yain, was the arbitrator who in effect.de- 
cided ‘Li Tuck Lone’s case(12) and that -al- 


though in that case he professed to follow : 
Chinese. Customary Law he did not in fact” 


` follow it, but followed what was in effect a 
rule of justice, equity and good conscience. 
“The learned Advocate further ‘cited the 
‘statement of their Lordships of the Privy 
Oouncil in the case of Khatubaiv. M ahomed 
Haji Abu, (37) that the judgments of.. 


+ (35) 29 ©. 433; 29 I. A. 82;6 0. W. N. 490; reer 
L: R. 365; 8'Sar. P. O. J. "205 (P. -0.). 

(36) 57 Tad. Cas. 545; 48 O. 30; 39M. L. J.-166; 
(1920) -M. W. N. 483; -22 Bom. L. R. 1070; 28 M. L. T. 


157; 184A. L. J. 1049; 12 L. W. 679; 47 I A. 213; 16 


-N. L. R. 187; 25 O. W. N. 243 (P. O). 

(37) 72 Ind. Cas. 202; 47 B 146; A. I. R. 1922 P. 0: 
“414; 44. M.L-J 35; 25 Bom. L-R. 197; 17.L.. W. -208; 
37.0. L.-J. 181; 32 M. -L.T, 45; 27.0.: W. N. 774;. 50 
‘TA. 108 (P. O). 
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“both parties to the litigation. 


` asif the. word 


dhist” in the same sentence. 


: ‘except 


‘equally with Uhinese Buddhists, 
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vests the. Courts are . good 
evidence of “custom and he ‘submitted that 


the judgments of the Courts in -this 
country show that, “Chinese Buddhists” 


domiciled: in Burma have customs which 


are opposed to the Burmese Buddhist Law. 
He relied.on the suggestion of Sir Oharles 


-Fox in Fone Lan’s case (2) that.the Buddha 


whom the Chinese reverence.may. not be the 
same Buddha as the Burmese. Teverence and 


che contended that the Buddhist.Law -which 


is to be applied.under s, 13.61) of the Burma 
Laws.Act must be-a law which is common to 
-With -refer- 
ence to the statement.of the learned Judge 
in Ma Han’s case (13) (first case): -that the 
Chinese Customary Law is “vague and 
archaic and unascertainable” he contended 
that that law is ascertainable, by evidence, 
and that the evidence given in the various 
cases, which have.been or are now before 
the Courts, show what are -the. customs of 


“the Chinese notin China but in -Burma. 


He reiterated the argument that we are -not 
entitled to read s. 13 of. the Burma, Laws-Act 
“Burmese” were inserted ` 
before the word “Buddhist Law” and that’ 
if we insert “Burmese” before. “Buddhist 
Law” we ‘must insert it also before “Bud- 
‘He: conclud- : 
ed his argument by. saying thatthe. {correct 


- construction of.s.13is that the. Buddhist 


Law tobe applied under:that section is the 
Buddhist Law.applicable to Buddhists .of 


` the same class.as the deceased whose estate. 


isin question, that the Buddhist Law in . 
‘the case of the estate of a “Ohinese Bud- 
dhist” in Burma i is the: Ohinese Customary 
Law applied by ‘ ‘Ohinese Buddhists” in 


“Burma to themselves, and thatthe. anomaly 


that the Indian . Succession Act. , applies: to 
the estates of all other Ohineée: ‘in Burma 
“‘Ohinese Buddhists’” and “the 
Chinese Oustomary Law, which. is common ' 
to all; Chinese, including ‘other than ' 
“Qhinese Buddhist” is applied | only to 
“Chinese . Buddhist” and-is not applied to | 
‘the other Chinese, whose. personal law it -is ' 
is.due 
merely to .an omission ,on the part of the 
Legislature to provide for ‘the . case of : 
Chinese who arenot “ Chinese Buddhists.” 
To these arguments the other side re- 
plied that the maxim stare decisis.cannot be 
applied. so as to perpetuate an. obvious il- 
legality, thats. 13. (1) of the Burma Laws 
Act says expressly that where the parties 
are.Buddhists, Buddhist Law must be ap- 
plied, that Ohinese Qustomary ‘Law. is .ad- 
mittedly. not Buddhist Law, that, êron, 
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“the application of that ‘law is’ contrary to 
"B. 13 (1) of the ‘Burma Laws ‘Act and isil- 


“legal}‘and-that the alternative unders. 13 | 


vis either to apply Burmese Buddhist Law 
“or t6 apply the Indian Succession Act as 
“being the ‘general Law of succession and 
inheritance in India and as being a law of 
“justice, equity and good conscience. 

`- Ihave set out at length the case-law and 
“the arguments of Counsel thereon and it 


‘‘elusions at which I have arrived. 


The cases seem to me to establish the 


‘following propositions:— f 
(1): The Ohinese, whether in Burma- or 


: China, are not Buddhists, inthe same sense 


- a8 Burmans are Buddhists, that isin the sense 
‘that they profess Buddhism and no other reli- 
‘gion. The ‘Ohinese, whether in Burma or 
China, are ordinarily Confucian, : that being 


‘or having long been the official religion cf 
' China, but their Confucianism is tinged. 


-sometimes with Buddhism, sometimes with 
- Taoism, and often with both and with one 


‘or more of the other religions of Ghina. I: 


doubt whether any Chinese woild say that 
-he is not a Confucian, but any one who is 
‘familiar with the doctrines of Confucian 
‘knows that Oonfucianism is merely a 
‘moral Oode which lacks those superstitious 
sanctions which religions ; usually employ. 
‘It is doubtless for that {reason that the 
“Ohinese ordinarily have recourse to other 


‘to some extent in addition to Confucianism, 
Buddhism or Taoism or both, since both 
‘of those religions supply a superstitious or 
‘supernatural sanction by way of punish- 
_ ment for- breaches of the moral law. How- 
“ever that may be, it seems clear that what 


‘are called ‘Chinese Buddhists” are not 
‘Buddhists in the same sense as the 
 :Burmése are Buddhists and I suggest 


‘that: they are not “Buddhists” in the 
` pense intended by the word “Buddhist” in 
“5, 13 (1) of the Burma Laws Act. š 

- (2) The cases which have been cited 

seem to me to establish that thereis no 

such thing as ‘“Ohinese Buddhist’ Law, 
that is alaw which is applied to “Chinese 

Buddhists” as Buddhists and not as 

Chinese. 

> (3) It is admitted that, except for the 

‘ecclesiastical law contained in the Vinaya 
“and the :Oommentaries which are purely 
' ecclesiastical law books, what is called 

“Burmese Buddhist Law” is in no sense 


Buddhist Law, butis merely that modifi- | 


cation of Hindu Law which the Buddhists 
_ adopted when they seceded from Hindusim 
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‘Busmese Buddhist Law. The only feature 
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“and which “the Burmese, since they 


adopted, Buddhism, have developed and 
applied to themselves as their Customary 
Law. It may be noted that many passages 


‘in the Dhammathats are taken direct from 


the old Hindu Law books and recognise 


Hindu customs, particularly in the matter 
‘ of caste and the subjection of women, which 
. are directly opposed to Burmese Buddhist | 
- ideas. ; ; 
“only remains for me to formulate the con- ' 


(4) There is no relationship between 
Chinese ' Customary Law and the 


which they have in common is the custom 
of adoption, which so far as Burmese 
Buddhist law is concerned,.is certainly’ 


„derived from Hindu Law, and there is noth- 
‘ing to 
nection between’ the Chinese custom’ of 


suggest that there is any con- 


adoption, which is much more restricted 
than the Burmese custom, and Buddhism. 

I do not think that it is true that the 
Chinese settlers in Burma have adopted 
customs or a Customary Law different from 


‘those which they or their ancestors brought 


with them from Ohina. The only exception 


‘to this general statement of which Iam 


aware, after over 30 years’ service in Burma ` 


‘as a Magistrate and Judge, is that when a 
‘Ohinese marries a Burmese wife the ddugh- 


ters usually receive Burmese name and wear 
Burmese dress and are regarded as Bur- 


rt 7 "mese, while the sons are regarded as. 
‘religions to supply. that defect and adopt .` 


Ohinese. This execption is, however, more 
apparent than real, since it is in accordance 
disregard of women, 
which is as different from the Burmese 


‘Buddhist attitude towards women as that 


isfrom the attitude of the old Hindu Law. 
The Chinese are peculiarly conservative, 


‘In spite of the fact that in Burma they are 


living among a people ‘who were pro- 
bable remotely akin to them in race, 
they retain their own dress and their own 
customs. In the towns they have their own 
places of worship, which bear no resem- 


‘blance to Buddhist temples, and their own 


cemeteries. They retain their own funeral 
ceremonies, and particularly, wherever 


‘possible, their own peculiar coffins, their 


‘own’ funeral processions, and their own - 
elaborate monuments or gravestones. It is 


‘true that on occasion they make offerings 


to Burmese Buddhist monks, or contribute 
towards the cost of Burmese Buddhist reli- 
‘gious edifices, but so do most of us'who live in 
Burma andthave Burmese Buddhist friends. 
It is true that, when they’ have Burmese 
Buddhist: wives, Buymese' Buddhist’ monks 
are sometimes invited to their ‘funerals, ‘but 
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‘as Sir John Jardine pointed -out, this fact 
does not go far towards showing that they 
have themselves adopted the Burmese 
Buddhist form of religion. I kaow of no 
case in which it has been established that 
“a Ohinese has adopted the Burmese Bud- 
dhist form of religion, though there is a 
case, which has been cited, where it was 
held that a Burmese Buddhist woman had 
adopted the Chinese form of religion. 
When Chinese witnesses take the oath in 
the Courts of this countrythey always 
take it in the Ohinese fashion, that is by 
burning a piece of the special oath paper 
whichis supplied to the Oourts for their 
use, or, if there happens to beno such paper 
available, by breaking a cup or saucer. 
The reason for this is doubtless that that 
-form of oath has been specially provided for 
Ohinese witnesees under s. 7 ofthe Indian 
Oaths Act, but there is alao aform provided 
under that Act for Buddhists and I have 
‘never known a Ohinese witness claim to use 
‘the Buddhist form. In any caseit is clear 
that for the purposes of the Oaths Act in 
Burma Chinese have alwavs been distin- 
guished from Buddhists. When a Ohinese 
witness is asked his religion, as all witnesses 
are asked in this country before the oath 
is administered, the usual answer is “Obinese 
religion” and the cases which have been 
cited show how difficult it is to get any 
information 88 to which of the various 
raligions of Ohina a Ohinese professes to 
follow, the reason in my opinion being that 
the “Chinese religion” is a mixture of seve- 
ral religions and is not entirely Oonfucian 
or Buddhistic or Taoistic, so thata Obinese 
may besaid to follow any of those religions. 
In this connection it may be noted that if an 
affirmative answer to the question “Do you 
revere Buddha?” were regarded as conclusive 
proof that the witness is a Buddhist, then 
it would follow that Hindu witnesses are 
also Buddhists, since Buddha is one of the 
Hindu godsand is revered by Hindus. 
Reference has already been made in the 
cases and in the arguments to the recogni- 
tion by the Oourts of this country of the 
rights of Obinese,whether Buddhist or other- 
wise, to make Wills, and that right, which is 
constantly exercised, is in direct opposition 
to the fundamental principles of the Bur- 
mese Buddhist Law of inheritance. 
Theconclusions which I would draw from 
these considerations are that a ‘Ohinese 
Buddhist," that is a Ohinese who rever- 
ences Buddha as one of several deities who 
are objects of his worship, is not necessari- 
ly a Buddhist any mdre than a Hindu who 
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worships Buddha as one of his deities is a 
Buddhist, and that “Ohinese Buddhists 
are not "Buddhists" within the meaning of 
that word ins. 13 (1) of the Burma Laws 
Act. I think that on the analogy of the 
decision of their Lordships of the Privy 
Oouncil in Ma Yaik's case(17), in which their 
Lordships held that the deceased in that 


case, whose paternal ancestors were 
Hindus and who  himeelf “observed to 
a certain extent the rites and cere- 


monies of the Hindu religion”, was nota 
Hindu within the meaning of the Burma 
Laws Act and the exceptions to the Succes- 
sion Act, and in which further they con- 
firmed the trial Court's decision that the 
said deceased who “also observed and fol- 
lowed the Buddhist religion to a great 
extent” was not a Buddhist for the pur- 
poses of those acts, so that the Indian 
Succession Act applied to his estate, we 
may reasonably hold that “Ohinese Bud- 
dhists", who as I believe, follow the doc- 
trines of Confucianism and possibly also 
of Taoism in addition to some of those of 
Buddhism, are not Buddhists, within the 
meaning of sub-s. (1), of s. 13 of the Burma 
Laws Act and of the exceptions to the 
Indian Succession Act. I would, therefore, 
hold that the Indian Succession Act governs 
the succession to tha estates of ‘Chinese 
Buddhists", whether born in China or born 
in Burma, who were domiciled and died 
in Barma, just asit governs the succession 
to the estates of other Ohinese who were 
domiciled and died in Burms. I would 
add that even if “Chinese Buddhists” are 
tegarded as Buddhists within the meaning 
of s. 13 (1) of the Burma Laws Act, Ohinese 
Customary Law cannot be applied to their 
estates because it is not Buddhist Lew, 
that there is no reason why “Burmese Bud- 
dhist Law”, which is not the general law of 
succession ın India but is the Oustomary 
Law only of one of the excepted classes, 
namely, Burmese Buddhists, and further 
is not Buddhist Law should govern the 
succession to their estates, and that since 
the law of justice, equity and good con- 
science’ must be applied under s. 13 (3) of 
the Burma Laws Act inthe absence of any 
Buddhist Law which is applicable as the 
personal law of the deceased, the Indian 
Succession Act should govern the succes- 
sion to the estates of “Ohinese Buddhists” 
as being the law of justice, equity and 
good conscience, particularly in view of 
the fact that it is the general law of succes- 
sion in India and is the law which governs 
the succession to the estates of all other 
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Ohinese domiciled and dying in Burma, 
whose personal Jaw is identical with that 
of “Chinese Buddhists.” 

An exception must, of course, be made in 
the case of a “Ohinese Buddiist" who is 
proved to have abandoned his “Ohinese 
Buddhist” religion and to have adopted 
Burmese Buddhism, but so faras I know 
no,such case has yet been established and 
rom my experience of the Chinese in 
Burma I think that itis unlikely to occur, 
at any rate, in respect of a Ohinese born 
in China. 

“My answer to the question referred must, 
therefore, be that unless it is proved that 
a “Chinese Buddhist” born in Ohina, who 
was domiciled and died in Burma, has 
abandoned his “Chinese Buddhist" religion 
and has adopted Burmese Buddhism, Bur- 
mese Buddhist Law does not govern the 
succession to his estate. 

I would direct that the costs of the hear- 
ing before the Full Bench abide the final 
decision in the appeal, Advocate's fee for 
the Advocates engaged in the case out of 
which the reference arises to be 20 gold 
mohurs. 
` Chari, J.—I have read the judgment 
of my Lord the Officiating Ohief Justice 
and I concur with him in his answer to 
the question referred and in the resson- 
ing on which the answer is based. I am 
specifically expressing my concurrence in 
the reasoning, as the question actually 
referred is merely the applicability of 
Burmese Buddhist Law to the estate of a 
Chinese Buddhist, and the further ques- 
tion as to what law does apply if Bur- 
mese Buddhist Law does not, has not been 
referred to the Full Bench. It is, however, 
clear from the judgment that, in the opinion 
oi the Officiating Ohief Justice with which 
I am in entire agreement, the Burmese 
Buddhist Law does not apply to the estate 
of a Ohinese Buddhist, because the law 
actually applicable is the Indian Succession 
Act or the principles embodied in that 
enactment as being in accordance with 
justice, equity aud good conscience. 

Otter,J.—I have had an opportunity 
of reading and considering the judgment 
of the learned Officiating Chief Justice 
upon this reference. I regret that I do not 
feel able to agree with the conclusion 
arrived at by him, and I need notsay that 
it is with diffidence that I venture to 
express an opinion which differs from the 
considered view of a Judge whose experi- 

nce renders him peculiarly fitted to answer 
the question put to us, 
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The learned Officiating Ohief Justice 
holds the view that Ohinese Buddhists 
should not be regarded as Buddhists with- 
in meaning of either the Indian _ Succession 
Act of 1865 or s, 13 of the Burma Laws 
Act of 1891. In this connection it is admitt- 
ed that the word “Buddhist” must bear 
the same meaning in each of these Statutes, 
and this would appear to clearly follow 
from the judgment of the Privy Council 
inthe case of Ma Yaitv. Maung Chit Maung 
(17). The learned Officiating Ohief Justice 
thus came to the inevitable conclusion 
that the answer tothe question directed 
to us must be in the negative. We were 
asked at the Bar, however, to say, in the 
event of our answer to the referred question 
being in the negative, what law is appli- 
cable in such a case, and my Lord answered 
this question, as he was bound to do, by 
saying that the Indian Succession Act 
applies. 

It will be well, therefore, to state as 
shortly as possible my reasons for holding a 
view contrary to that arrived at by my 
Lord and then to endea vour to suggest 
the system of law which I would hold 
applicable in the circumstances, As I 
understand the judgment of my Lord, the 
main line of reasoning underlying his 
conclusion is that a Chinaman, though he 
may profess himself a follower of one or 
other of the many schools of Buddhism 
which exist in China, yet as he may, and as 
I understand it, generally does, profess 
veneration forthe philosophy of Confucius 
as well, and in addition may at the same 
time venerate the cult of Taoism he can- 
not ba a Buddhist in the same sense as 
the Burmese are Buddheits, and, therefore, 
is not a Buddhist with in the meaning of 
s. 13 (1) of the Burma Laws Act. 

It seems to me that prima facie there 
is nothing in either of the provisions 
under review which would confine the 
term “Buddhist” either toone who pro- 
fesses the Buddhist religion and none 
other, or to Buddhists who are Buddhists 
in thesame sense as the Burmese are Bud- 
dhists, From a study of the case of Kyin 
Wet v. Ma Goyk (6), and also of “Buddhist 
China” by R. F. Jobnston (referred to in 
this decision), it would appear to me that 
it would be using the word ‘ Buddhist” in 
its ordinary meaning to describe vast num- 
bers of Chinamen as Buddhists. There 
can be no doubt that a form of Buddhist 
religion existed in China many 
centuries before any form of Buddhist 
religion was embraced in Burma, Through- 
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persons are described .as Buddhists, -and it 


is perhaps worthy of mention. that on page 2- 


of this: book there is 2:description of a tab- 
let.in: one of the- most famous -Buddhist 
monasteries in Ohina. showing the “figures 
of the representatives of the three systems 


standing. side by side. Sakyamuni Bud- 


dha-occupies.the place. of honour jin- the 
centre, with, certain..representations intend- 
ed .to emphagize -his importance -around 
- him:; on-his left stands Lao-Ohun, alleged 
to be the founder. of Taoism -:. and on the 
right. .stands.,China’s most - holy. sage, 
Qonfucius, i 


-It is true that Buddhism may be a declin- 
ing. religious force, in Ohina. It would 
appear, however, that this.state of things 


‘applies -far-more to : Taoism-than -to Bud-— 


dhism“to-day, .the former. being apparently 
regarded.by:the. more. enlightened Ohina- 
man as an anachronism and a survival of 


amore barbaric age. It is.equally plain,- 


I think, that Confucianiem is substantially 
-a philosophy, and, as.my Lord points out, is 
not attended .by religious sanctions. But 
that: Buddhism is.in Ghina a living force 
of: the most important kind to-day, I have no 
doubt atal]: This is, of course, only signi- 
ficant when , considering. the matter ‘from 
the- point ot view, of the tests to be applied. 
If it be established that Buddhism is such 
e-force.io-day, that fact I think goes a long 
‘way to disturb such.a theory as for instance 
that, because-a ,;Chinaman who. believes in 
this. religion may ‘say his religion is 
“Ohinese” when taking the oath in a Court 
of Law, he is, therefore, not-a Buddhist. 
<. Furthermore, I find it difficult to hold the 


view: that-as the cult of Buddhism practised. 


in China differs from thatobserved in Burma 
the word “Buddhist” inthe provisions under 
review is not wide enough to. cover the case 
~ of a Chinese Buddhist. In this connection, 
Iwould refer to the evidence given before 
me. in.the case of Chan Pyu v. Saw Sin (16) 
-by the Hon'ble Lee. Ah Yain, as he then 
was, In that case; one of the suggestion 
“was thai deceased was not a Buddhist - but. 
was a-Ooniucian, end the result of the evi- 
dence of Sir Lee Ah Yain (as he now is). 
seems to-meto-be that, , whereas there may. 
‘be.cases where a Ohinaman who is not a 
vigorous;upholder of the Buddhist religion 
but tends, for example, to confine himself 
. more particularly to Confucianism, it might 
be difficult to.describe him as a *Buddhist. 


He -was asked, however, what his opinion. 


‘would be as to'the religion -of a--Ohinaman 


“who habitually embraces Buddhism, and'his 
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‘answer was- “Buddhist”, In. anewer to-s 
question by the. Courty he said that he 
` called ‘the dead mana Ohinesé Confucian, 
but “it would not be incorrect to ‘describe 
him as- a Chinese Buddhist.” He also 


‘stated that he -had not observed the deceas- >- 


|. ed worshipping. Kwan Yin or Kwan Shi 
‘Yin, the: goddess of mercy, and the inference 
from his evidence in my view is that if he 
had observed such worship, he would have 
described the. deceased as a Buddhist, F- 
. have referred-in some little.detail :to the 
evidence of this, witness,for he.is, I suppose, 
one of the’ most learned authorities upon 
such subjects as this now living in Burma. 
Itis true, of course, that the question in that 
“case was whetherin fact the deceased. was 
a Buddhist, not whether the word “Bud- 
dhist” ins. 13 was capable in law of being - 
correctly applied tohim. Upon the former `- 
point, Sir Lee Ah Yain. clearly agreed with 
the view expressed in Kyin Wet’s case. (6) 
viz, that one of the test questions might 
-be whether the particular Chinaman wor- 
shipped Kwan Yin also known “as Kwan 
Shi Yin. There can be no doubt whatever 
that this person is an object of, extreme 
veneration among & large body of Ohinese 
Buddhists and he (or she forhe apparently 
changed his sex) is said to. have been one of 
- the attendant bodhisats of the God Buddha 


Amitabha. According to “Buddha and the ~ 


‘Gospel’ of Buddhism” (1916) by Ananda 
Ooomaraswamy (at pags 247) this God. is 
said to have been the most ‘popular of all ` 
Buddhas and to have ruled over-the heaven: 
Sukhavati, the pure land or ‘Western -Para- 
dise.- With him is associated the historical 
Gautama asearthly emanation. I mention 
these passages-for they seem to make it 
clear that the Buddhist religion practised 
by.very many Chinamen is closely akin to 
that.practised by the Burmese, who certain- 
ly reverence.Gautama. J have no doubt at 
all then that very many Ohinamen profess 
as an integral and highly important part òf 
their belief.a form of the Buddhist religion 
closely, akin to that existing in Burma. | It 

‘seems, therefore, that considerations of a 
most cogent nature are required to prevent 
the -word. Buddhist from having application 
in any contest to an individual who could be 
proved to be.a bona- fide follower of Bud- | 
dhism as.practisedin-China. > °- i, 

_ Upon this aspect of the case, may not the 
true view be that enceh case must depend 
upon the particular.. observances of the in- 
dividual? It may-well be that it would ‘not 
- be correct in a large number of cases ‘to 
“describe; Ohinaman as æ.. Buddhist, even 


“g7 
though ‘he -venerated Buddhist tenets -to 


some extent. I would quote the words of. 


‘Jardine, J., in Hong Ku v. Ma Thin (1): “I 
_ think also it would be as wrong to pre- 
suppose of a Ohinaman that he is a Bud- 
` dhist as to presume of an Indian that he is 
‘a Hindu and not a Muhammadan, or of an 
‘Irishman that heisa Oatholic and not a 
‘Protestant. Such things must be proved 
"before the Court can form any opinion”. 
Upon this view, the judgment-of the Privy 


‘Councilin the case of ‘Chotay Lali v. - 


‘Chunnoe’ Lall (33) may ‘be referred ‘to, 
‘Their Lordships had been dealing with the 
‘argument thata man had only to call him- 


“selfa Jain for it to be presumed that he . 


‘was governed by customs different from the 
‘ordinary law, and it was said “on the con- 
trary, the effect of that case is that the 
‘customs of the Jains, where they relied 
upon, must be proved by evidence, as other 
special ‘customs and usages varying the 
“general law should be proved, and that in 
the absence of proof the ordinary law must 
prevail.” i l ; 

I realise, however, that the matter does 
not rest here, and that in the view of my 
“Lord, Chinese’ Buddhists are not contemp- 
‘lated by the provisions under examination 
‘for another and somewhat different reason. 
‘He says, if I understand him correstly, that 


‘Chinese Buddhist cannot be regarded ‘as. 
‘Buddhists within the meaning of the section,’ 
‘for if they are, their personal law must be. 


-applied tothem. But this is impossible, 
he argues, because Burmese Buddhist Law 


clearly cannot be applied to them, for it is, 


not their personal law ; nor, he says, can 


‘Ohinese' Customary Law, for it is not their: 


‘personal law in thesame sense that Hindu 
‘and Muhammadan Law is personal to Hindus 
and Muhammadans. The force of the argu- 
ment is obvious; but I venture to think 
‘that the difficulty ought not to’ be regarded 
. as fatal. It- is 

that there are many kinds of Buddhists, 
‘Singhalese and Siamese (to mention only 
‘two races) who 
' certainly in the case of Singhalese I believe 
them’ to be as much Buddhists as 
tried to show that Ohinese may be Buddhists, 
‘Surely the Legislature must be taken to 
have contemplated this, and to have meant 
when it said “Buddhists” to have meant 
‘Buddhists without qualification. If the 
word ‘Buddhist’ had been intended to mean 
. Burmese Buddhist only, it would have 

- been simple ‘tosay so. In .this connection 
may it not be said that if “Burmese” Bad- 


- @hists:: alone were- contemplated, it- would '- 
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may be Buddhists; and. 
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dhist Law should apply to them. - : 
May it not: be that the difficulty -that'I 
apprehend my ‘Lord felt himself to be “in is 
more apparentthan real? Upon thehypothesis 
that the personal law of individual ‘races is . 
to be preserved to them, may it not be 
correct (if I may paraphrase what was said, 


‘in Fone Lan’s case (2) as’ long ago. as 1908) 


that. the personal law applicable to the’, 
particular Buddhist parties ‘in the case. Ib 
is perfectly true that'the personal law of the — 


‘Ohinese, viz., Chinese Customary Law is not 


their personal law in-the same-sense that 
Hindu and Muhammadan Law is personal to 
these races, for it is not personal to Chinese 
Buddhists alone; but although in Ohina — 

this law applies to many Chinamen who are 
not Buddhists it certainly applies to those 
who are. There is nothing in the Statute. 
so far as I can see which would deny toa 
portion ofa race its personal law merely 
because that law applies also to others of 
that race. ‘Moreover, I'cannot lose sight of ` 
the fact that their Oustomary Law ‘has been 
applied to Chinamen in Burma on at least 


-one highly important matter, viz., the-power 


of testamentary disposition for very many. 
years. Furthermore, there has been -no 


-change in the habita of the race in Burma’ 


so far as I know: They still preserve their 
own customs and institutions, and their 
right to test’ was at least recognised by their 
Lordships of the Privy Council as recently 
as in the year 1924; see Maung Dwev..Khoo 
Haung Shein (25). While I fully appreciate, 
therefore, the difficulty felt by my Lord, it 
seems to me that itis not insuperable. -In . 


‘any event Iam of opinion that the incon- 
‘sistency pointed out by him is not suffici- 


ently grave to deprive the word ‘Buddhist’ 
of its ordinary and natural meaning. I shall 
have occasion to return to the subj ect of 
Chinese Customary Law when I deal with the 


-question as to what law is applicable to 


Chinese Buddhists, and there is only one ` 
aspect ofthe matter which remains ‘to be 

mentioned. Sofar asI knowit has tiever, 
been seriouly suggested in any case before 

this Court thata Ohinaman could not be | 
properly described as a Buddhist within the 
meaning of the provisions under considera- ' 
tion. In case after case, the question has been 
whether upon theevidence the individual 
in question ‘was or was not a Buddhist by 


` religion, and if so, as to what system of law 
: was applicable to him. 


It is true, that it 
follows from this that the matter has not, 


‘except perhaps in Hong Ku's case (1) and. 
also‘in Kyin ` Wet’s case (6), . been- seriously 
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“gonsidered from the angle of vision adopted 
‘by my Lord. Yet it. is at least remarkable 
that if the view held by him be correct, in 
no case has the point been urged upon the 
one side or the other. -Moreover, not one 
of the learned Advocates appearing before 
us dealt with the question from this point 
of view. In any event, although, as is 
evident, the conclusion arrived at by my 
‘Lord . provides a simple solution to the 
‘many difficulties attendant upon the whole 


question, it seems to me that this Court. 


-should be slow to’ pronounce a ruling, the 
result of which must be that in every such 
case decided since the year 1881 a serious 
consideration has been overlooked. The 
principie of stare decisis seems to me to be of 

peculiar importence upon a question of this 
kind, andI need in this connection only refer 

to the case of Chotay Lall v. Chunno Lall (33) 
already mentioned in my Lord’s judgment. 
Being of opinion, therefore, that Ohinese 
‘Buddhists are Buddhists within themeaning 
‘of the section I must further consider what 
system of law should beheld applicable to 
‘them in the circumstances under review. 

‘I do not propose to deal at any length with 
‘the arguments of the learned Advocates 
‘who appeared in the case, for they are 

examined fully in the judgment of my 

Lord. It seems to me, as I have indicated 


‘above, that in considering this matter it. 


must never be lost sight of that throughout 
‘the Statute Law of India and also in decided 
cases, the tendency to preserve to the in- 
‘dividual his personal law has been followed. 
I need only mention upon this point Ma 
Yait's case (17) (and the cases therein referred 


to) and also Abraham v. Abraham (30). It is‘ 


‘perfectly true, as my Lord pointed out, that 
the main difficulty in the way of applying 
Chinese Customary Law may be said to be, 
‘firstly, that Chinese Customary Law is not, 
of course, “Buddhist Law” in the ordinary 
‘sense of these words. Upon this point I 
would refer again to the case of Fone Lan v. 
“Ma Gyee (2) where the view of the Judicial 
Oommiasioner in Hong Ku's case (1) that the 
‘Dhammathat is not an exclusive lex. loci was 
said to be correct. The learned Chief Judge 
in Fone Lan's case (2) went on to deal at 
length with the cases already decided 
upon the point, and as his judgment has 
formed the basis of the line of later 
‘authorities, I would refer to certain passages 
contained init. On page 97* of, the report 
he says: “In India, as in- this Province, sach 


individual of the Hindu or Muhammadan 


` faiths is accorded the personal law applicable 


to him in matters of marriage, succession or ` 
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a presumption that a 


Saag ` 


‘inheritance. There is 


-applied, whilst in the case of Muhammadan 
of the Shia sect, the Imameera- Code is 
. followed. Oustomary.Law when ‘proved is 
applied to both Hindus and Muhammadans, 
.as for instance in the case of Jain tribes and 
,Khoja Muhammadans, and thecasesin which 
-special family customs have been proved 
and adopted. On consideration of what the 
-Hindu and Muhammadan Laws are com- 
posed of, I take it that when ‘in s. .13 
„ofthe Burma Laws Act, 1898, the .Legis- 
-lature, uses the words “Muhammadan ‘Law’ 
and ‘Hindu Law,’.it means the laws applic- 
able to such Muhammadan and Hindu 
- parties, whensoever such laws may be 
derived.” In other words, the personal law 
of that particular.kind of Buddhist. ‘The 
learned Judge goes on to construe.the words 
“Buddhist Law” in the same-way, viz., :as 
meaning the law-of ‘succession, inherit- 
ance, marriage, etc, applicable to the 
Buddhist parties.in the case. It is per- 
-fectly true that in the case of a marriage 
` between a Ohinese Buddhist -and -a Bur- 
mese Buddhist woman, a Full Bench ‘of this 
Court has held that the Burmese Buddhist 
Law must prima facie apply.;:see : Ma 
Yin Mya v. Tan Yauk «Pu.(14). The ratio 
decidendi, however, there was, that the law 
governing a marriage should be: the ‘lex 
loci contractus. This may well be so. In 
the present -case, -however, the ‘question 
only is as to the law applicable to the 
succession to a deceased man’s estate and 
-may perhaps be treated from an entirely 
different point of view. In this connection, 
Ido-net.lose sight of the fact that ‘my 
Lord in the present case-seems to-incline 
tothe view that Ma -Yin -Mya’s case (14) 
might have been decided upon the grounds 
‘of justice, equity and good ‘conscience. 
‘However -that may be, the principle laid 
down in Fone Lan’s case (2) has, as appears 
plainly from the judgment:of my - Lord, 
been followed ‘in many later authorities. ° 
Of these,-i -propose only-to refer again to 
.one of the most recent of them all, viz., - 
Chan Pyu’s case (16). My Lord has already 
set out a considerable extract from the 
‘judgment of the Officiating -Ohief Justice 
in that case, and I will only mention one 
passage here, namely, that to be found on 
page 631* of the report: . “.I-would-‘also 
observe that strictly speaking the expres- 
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sion ‘Burmese Buddhist Law’ is to my 
smnind,.2’. misnomer: since -it connotes the 
~Qustomary: Law of Burmese Buddhist 
which ‘is.of Hindu origin, although it is true 
‘that the:Vinaya-is inter alia a repository 
of Buddhist Ecclesiastical -Law. It is my 
| -considered opinion that it-must be regard- 
.ed-a8 .settled law that ordinarily Chinese 
«Customary Law governs the succession 
¿to the.estate:of a Ohinamen domiciled in. 
Burma." Mbh 

“sis Thus. ib will be seen that while he re- 
garded. Ohinese. -Customary Law as applic- 
able in-succession cases, the learned Judge 
-dealtisa -blow: at.the criticism that’ this 
-system of law ought not.-to apply upon the 
ground that ih is not-Buddhist:Law, for he 
-shows that such law is not really Buddhist 
“Law at.all. ({He-also-affirms the principle 
-of:stare.decisis, to which I attach so much. 
_importance. in the. present cage. 

-. Before leaving Chan Pyws case. (16) L 
would refer briefly to the judgment of 
-Guniiffe, J., who, in rejecting the theory that 


-Burmese Buddhist Law applied, emphasized ‘ 


cthe:argument that if such a. contention 
were- correct, the. provision ought to-read 
. “the Burmese Buddhist”, Law incase where 
-the parties are. Burmese Buddhists, his view, 
-of course, being that if the word “Burmese” 
-bə Yead'as inserted before the word “Bud- 
-dhist; Law,” it should also be inserted 
sbefore:the-word “Buddhist.” It seems to 
mae that there is considerable force-in this 
argument, and it. has. indeed been raised 
from ‘time-to-time in previous cases. ` 


-The second, and perhaps -more -impor-. 


:tant:difficulty, standing in the -way-of the 
construction under review is that Chinese 
-Gustomary:Law.is not personal -to Chinese 
‘Buddhist, for-sll-Chinamen, be they Bud- 


-dhists.or not,are subject to the Customary ` 


Law. :L have already mentioned this diffi- 


-culty.and I-repeat that it seems to me that ` 


the Legislature did not intend that, be- 
-cause in the case .of particular Chinaman 
-an application of his personal law to-him 
involved:the application of alaw applicable 
‘to other Chinamen as well, this fact should 
‘prevent him -from enjoying ‘the-benefit of 
_his.own.system oflaw. It-is perfectly true 
that;for:example a man -who was purely. 
and simply.a Gonfucian would not-be with- 
. .incsub-s. (1).of s. 13 and the Succes- 
-pion Act..would apply to ‘his estate. But 


the Legislature clearly intended to preserve - 


-for followers of certain religions their.own 
vpersonal..law.:: Now the term Confucian, 
as:] understand it, really means-an.indivi- 
dual-who follows the philosophy of Con- 
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fucianism, such philosophy having. no res 
ligious aspects at all. I think, therefore, 
that the Legislature may well be taken to 
-have disregarded Oonfucians. 

Moreover, as I have said, Ohinamen ssa 
whole in-this country have never identified 
themselves with the native. Burmese, and 
they have not except in certain cases (which. 
‘I believe to be rare) cut themselves off, 
from. their own customs and institutions, 
On the contrary, their conduct has been 
otherwise. In particular, as my Lord.points 

- out, they have always claimed to stand out- 
‘side the Burmese system of law and as I 
have pointed out, they have claimed and suc- 
ceeded in proving customs, as for example 
that of making Will. This custom, it is 
scarcely necessary to say, is of peculiar value 
“in this-province where under the Burmese 
Buddhist Law the power of testamentary 
disposition is unknown. , 

In this connection I would briefly refer 
‘to the exception to s. 13°(1) of the Burma 
-Laws Acts. At first sight it would seem 
an attractive solution to the problem under 
review to hold-that Ohinese Buddhist prima 

_faice come within this sub-section, “but 
that in any. case where they can prove the 
existence of such a custom.as is provided 
inthe exception, they are exempt from the 
incidence of the “Buddhist Law.” But this 
would involve the hypoth¢sis that prima 
facie “Burmese” Buddhist Law applies to 
persons who are not “Burmese” Buddhists, 
-and denies to “Chinese Buddhists,” the direct 
benefit of their own personal law. This 
possible solution must, therefore, in my 
‘view be rejected. eee 

One strong argument in favour of apply- 

‘ing Ohinese Oustomary Law remains to be 
mentioned. It is that if it be the trne 
view that Burmese Buddhist Law should 
be applied that proposition involves the . 
application of Burmese Buddhist Law upon 
matters of religion or caste. This, it has 
been pointed out at the Bar, must be surely 
wrong, 

There is also another view of the matter to 
which I am bound to refer. It is said (and 
with some force) that “ Chinese Oustomary 
'Law ought not and, indeed cannot, be 
applied, for such law even where found is 
of little or no authority, andin any event 
is vague and hard to ascertain. There can 
he no doubt, of course, that the present state 
of-affairsin China does not encourage the 
belief in aestable system of law adminis- 
tered’ by Oourts of authority. Nor, no doubt, 


-~ apon certain subjects isthe Chinese Law 


.clesr or crystallized. But we have text 


’ to enforce such a Code exists, 
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books such as Alabaster and Jamieson.. 
There isthe Ohinese Oriminal Code, and it 
has been raid that'a new Oivil and Com- 
mercial Code. isto come into force in the. 
year 1930; see the Notification ‘of Avril 27, 
1929, addressed to six of the Great Powers. 
It rémains to be seen, of course, whether 
any real intention to introduce or power 
“This must 
be at least doubtful. 

_ There are, however, experta in these 
matters, and ‘in this Province there is, 
as I have shown, at least one “Chinese 
lawyer of ‘knowledge and _ experience, 
and there are no doubt others. It must 
also be borne in mind that it is only on 
the matters mentioned in the provisions 
under review that the law need be as- 
certainable; and ‘upon the question 
under consideration in the present case I` 
think there would be no difficulty -in ascer- 
taining thelaw. But, however that may 
be, in my view it is far from being conclu- 
sive against the application of Ohinese 
Customary Law that it is difficult in some 
cases to ascértain it. If, however, it should 
transpire that no Customary Law existed 
upon a particular point, a Court might - 
well apply the law of justice, equity -and 
good conscience. 


my opinion until a concrete case arises. | 

I have now set out my reasons for arriving 
atthe conclusions which seem to me to be 
material to this reference, and I “have en- 
deavoured to confine myself tothe more 
general considerations, applicable to the 
matters under review. Most briefly my 
reasons are:— 
.. (1) That a Chinaman may very frequent- 
dy be accurately described as “Buddhist.” 
`- (2) That such a man is just as mucha 


; Buddhist as a Burmese Buddhist. 


(3). The Statute says that on certain 
‘matters “the” Buddhist law isto be applic- 
‘able to Buddhist, but there is no such thing 

as Buddhist Law apart from Burmese Bud- 
hist Law, which is not Buddhistic in 
origin and ought only to be applied to 
Burmese. 

(4) That in view of (3) “the” Buddhist Law 
“must be something else, viz., the personal 
‘law of the Ohinese,. viz, Ohinese Oustcm- 
ary 


applied to Chinese Buddhists in Buria since 
1881. . 
My. answer then to the diseka: addres- 
“ped to us. must be in the. negative, and to 
“phe-further ‘question propounded at the Bar 
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As to what would con-. 
stitute such law, I would prefer. to reserve’ 


-Law 
ts) That Chinese Oustomary Law ‘as been. ` 
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I must hold that Chinese}Oustomary ` Law 
applies. And I would only add this’ that: 
in every such ‘case the Oourt be satisfied. 
‘upon evidence that the particular. deceased. 
was a Buddhist within the meaning. of. 
8.29 of the Indian Succession’ Act’ and 
s. 13 of the Burma Laws Act; 

Maung Ba, J.—I have had ‘the “ad 
vantage of reading the judgment of: the 
learned Chief Justice who has fully review-: 
ed the previous case-law on the subject.: 
I agree with him in the answer proposed. 
Tonly wish to add a few words: - “3 

With all respect, in my ‘opinion, “the teri” 
“Buddhist” used in el. (1) of’s: 13 “of 
the Burma Laws Act is wide enough to: 
include’a Chinese Buddhist. Buddhism has 
two main schools—Mahayan ‘and Hinayan—’ 
and: many sub-sects. China follows’. the 
Mahayan school: while Burma follows‘ the 
Hinayan school.. Naturally there. must -bë 
differences in beliefs, etc., but the same 
Buddha is revered. A Ohinese’ Buddhist, 
thoughhe may not follow -the Burmese 
form of Buddhism, is‘still a ‘Buddhist. But 
there are some Chinamen who have adopted 
such form. Butiwe are not-out:-of the 
woods yet. Although the ordinary’ Chinese 
Buddhist ‘is a “Buddhist” within the .mean- 
ing ofs. 13 of the Burma Laws: Act, there 
is no law which can be called “Buddhiat 
Law” recognisad by the Ohinese Buddhists 
- residing in Burma, apart’ from’ the general 
‘Customary Law applicable tojboth Buddhist - 
and non-Buddhist Ohinamen. They donot 
recognize the Dhammathats which are 
recognized by the: Burmese Buddhists‘and 
which have come to be “known .as' the 
Burmese Buddhist Law. So it may not'be ' 
right: to force Burmese Buddhist Law upon a 
Chinese Buddhist who has: not: adopted 
Burmese form of Buddhism. “In. these 
circumstances the best solution would be-to . 
apply to ordinary Chinese Buddhists: the 
law of justice; equity, and good’ conscience 
as‘ provided in cl. 3 of s. 13- of the 
Burma Laws Act. : The: Indian. Succession 
Act- applies to non-Buddhist' Chinamen, and 
“50 its principles relating to intestate succes- 
‘sion might be‘applied to Buddhist Chinamen 
as well, except’ those who have -adopted the 


Burmese form of Buddhism, To the: latter- - 


Burmese Buddhist Law might justifiably. be | 
applied. 

Brown, J.—The question: that has bean: 
referred for our decision ‘runs as‘follows:— - 
“Does Burmese Buddhist Law:govern the 

' succession to the estate -of-a Chinese.Bud- 
~dhist.born in Ohina, but who was damele. 
and died in Burma?” . ae 
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- When: the case was argued before us at 
the- Bar; & further question was dealt with, 

ely,. 
apalionble; what.is the. law that is appli- 
cable? te sacl ian 
The learned Officiating Ohief Justice in 
his long and exhaustive judgment has dealt 
fully with the question of law raised and the 
judicial decisions on the subject and I agree 
generally in the. answers proposed by him 
-the reference. 
eee a member of the Full Bench in the 
case of Ma Yin Mya.v. Tan Yauk Pu. (14) in 

‘which we held that the Burmese Buddhist 

‘Jaw regarding marriage is prima facie appli- 
cable- to Ohinese Buddhists contracting 
marriage in Burma as the lex loci.contractus. 
The question: we have now to decide is not 
a question of marriage but a question of 
succession. The learned Chief Justice in 
his judgment in Ma Yin Mya v. Tan Yauk 
Fu.(14)-at page 413* remarked:— f 
“Tt will be observed that the phrase in 
s. 13.(1).of the Burma Laws Actis < 
- . , ,, the. Buddhist Law where the 
parties are Buddhists, and not the Burmese 
Buddhist Law. We know’ that. there 
are. Ohinese, : Tibetan Sinhalese and 
Ohittagonian- Buddhists. The only Bud- 
dhist Law, however, in my opinion of which 
the Courts of this province have ever taken 
eognisance in Burmese Buddhist Law. And. 
fora foreign Buddhist to escape from the 
application of Burmese Buddhist Law, he 
must show that he is subject to a custom 


having the force- of law in this country and ` 


that thatcustom is opposed to the provision 
‘of Burmese Buddhist Law applicable to the 
AT concurred generally in the learned 
Chief Justice’s judgment, but the .point 
before us then was a point only with refe- 
rence to marriage and although the passage, 
I have quoted from the judgment might 
suggest that the Burmese Buddhist Law 
would be applicable also to cases of succes- 
gion amongst Chinese Buddhists, that result 
did not necessarily follow from our decision 
on the question beforeus and we did not 
intend to lay this down as the general law. 
. So far as matters of succession are concern- 
ed, there is undoubtedly a very long line of 
. decisions to.the effect that Burmese Bud- 
dhist Law is not applicable to Chinese 
Buddhists. This view has been taken almost 
universally by the Courts for nearly fifty 
years. and a very strong case would have to 
be made out for taking a different view now. 
_ It is true that Burmese Buddhist Law is the 
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if Burmese Buddhist, Law is not, 
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only Buddhist Law of which we have any- . 


réal knowledge. I do not think, however,, 
that it necessarily follows that that law 
must be applied in matters of suecession to 
all Buddhists of whatever nationality they 
may be and whatever customs they may 


follow. The Hindu Law is laid down in., 


s. 13 as the law to be followed in the case 


of Hindus: and the Muhammadan Lawin. 


the case of Muhammadans. But in the cases 
both of Hindus and Muhammadans, varia- 
tions of the law are applied,in accordance 
with the particular race or caste to which 
the persons concerned belong. The Bur- 
mese Buddhist Law is the law applicable to 
Burmese Buddhists in Burma but it does not 
follow that the same law must be applied’ 
without any modification to Buddhists com- 
ing from another race and country. It is not 
really Buddhistic in its origin, and is applied 
tothe Burmese Buddhists because it is the 
law to which they have been subject from 
time immemorial. Chinese Buddhists have 
never been subject to it and it cannot be 
called Buddhist Law at all when considered 
in its possible reference to them. So far aa 
succession. is congerned,I do not consider 
that Burmese Buddhist law is applicable to 
Chinese Buddhists. The principle of stare 
decisis is on this point entitled to very great 


weight and I agree that the answer to the | 


reference that has been made to 
in the negative. Wi 

There remains, however, the more diffi- 
cult question as to what law is applicable 
in such a case. The learned Officiating 
Chief Justice suggests that the answer is to 
be found by holding thata Chinese Bud- 
dhist isinot a Buddhist at all within the 
meaning of the Indian Succession Act of 
e. 13 of the Burma Laws Act, As pointed 
out by him in the case of Ma Yait v. Maung 
Chit Maung (17) their Lordships’ of the 
Privy Council held that the late Maung Ohn 
Ghine was neither a Buddhist nor a Hindu 
within the meaning of the Indian Succes 
sion Act, although he observed to a certain 
extent the rites and ceremonies of both reli- 
gions. Their Lordships held that the law 
applicable in his case was- the law as laid 
down in the Indian Succession Act. E 
agree that in accordane with the prin, 
ciples approved in Ma Yait's case 
(17) many persons who call themselves 
Chinese Buddhists cannot be held tò ba 
Buddhists at all under the provisions of the 
Indian Succession Act or of the Burma 
Laws Att. The difficulty, however, in an- 
swering the question that we have to decide 
in the manner proposed appeara to me to bg 


us must be 
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.. this that,. according’ to the terms of refer- 
ence, what we have to decide is the law ap- 
plicable to the estate of a Ohinese Buddhist, 
. It is assumed by the terms of reference that 
the person concerned is a Buddhist and we 
cannot, therefore,, now go into the question 
whether or not, in fact he isa Buddhist 
within the meaning of the Acts concerned. 

1 agree, however, thatjalthough we must 
assume for the purpose of this case, that a 
Ohinese Buddhist is a Buddhist within the 
_ meaning of the two Acts concerned the law 
_ applicable must be held to be the law as 
| laid down. in the Indian Succession Act. 
My learned brother Otter in coming toa 
different opinion has dwelt strongly on the 
. principle of stare decisis. It is true that for 
a large number of years, the Chinese Ous- 
tomary Law has been generally applied by the 
Courts of this province in dealing with 
succession to the estate of a Ohinese Bud- 
dhist but the first reported case definitely 
laying down as aprinciple that this law 
must be followed appears to be the case of 
Fone Lan v. Ma Gyee (2) decided less than 
- thirty years ago. 

The case of Hong Kuv. Ma Thin (1), on 
which considerable stress has been laid in 
the arguments before us—whilst an authori- 
ty for the view that Burmese Buddhist Law 
would not be applicable in such a case— 
does not lay down that the Ohinese Ous- 
_ tomary Law should beapplied. The position 
arising from the application of this law is 
an exceedingly anomalous one, 

It has been pointed out by the learned 
Officiating Ohief Justice that the Ohinese 
° very largely follow the three religions of 
- Confucianism, Buddhism and Taoism. Ad- 
` mittedly succession to the estate of a Ohine- 

se Confucian is governed by the rules of the 
Indian Succession Act. Admittedly the 
Ohinese Customary Lawis the law applicable 
to all Ohinamen in China whether they be 
Oonfucians, Buddhists or Taoists, It can 
hardly have been intended by the Legis- 
lature that a special privilege should be ac- 
corded to a Chinaman who has emphasized 
the Buddhist side of his religion that is 
_ not accorded to another Chinaman who calls 
himself a Confucianalthough in many cases, 
, he is probably as favourably inclined to- 
wards Buddhism as his fellow countrymen. 
. This by itself would not be a sufficient rea- 
son for holding that the Ohinese Ousto- 
mary Law cannot be applied inthe case of 
- Chinese Buddhists ; but the chief difficulty 
T findin the way of applying the Chinese 
_ Oustomary Law is that Iam unable to see 
“how such law can in any sense be called 
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Buddhist Law. Ithas been suggested that 
Buddhist Law in the case of a Chinese 
Buddhist must be interpreted to mean the 
law that would have been applicable to the 
particular Buddhist concerned if he had 
died in his native country. This seems to 
me to be straining the meaning of the term ` 


. ‘Buddhist Law’ further than is justifiable. 


It has been pointed out thatso far as Bur- 
mese Buddhist Law is concerned, the name 
is a misnomer and that thelaw is not Bud- 
dhist in origin inany way. That is no doubt 
correct. Bat it is quite clearly the law 
applicable to Burman Buddhists as such. 
Although not Buddhist in origin, it is now 
the accepted law that applies to indigenous 
Buddhists of Burma, and to followers of no 
other religion. The Chinese,Oustomary Law 
may apply to Ohinese Buddhists, but it is 
in no sense whatsoever connected with 
Buddhism, and applies in China equally to 
Baddhists and non-Buddhists. I. find my- 
self unable to hold that the Ohinese Ous- 
tomary Law can be called Buddhist Law 
simply because it would be applicable toa 
Chinaman in Ohina if he happened’ to be 
4 Buddhist. It has been contended that 
the policy incorporated in the Indian Suc- 
cession Act and the Burma Laws Act is the 
policy of allowing all Orientals to be govern- 
ed by their own personal customs go far as 
matters of succession are concerned, Itis 
to be noted, however, that the special pro- 
visions of each Act are applicable only to 
religions which arə generally followed in 
India. Confucianism which is. not one of 
‘the religions ordinarily prevailing in India 
does not come within the scope of these 
provisions, Europeans in India are governa 


. ed by the Indian Succession Act, although 


in many cases, the rules of succession enact~ 
ed are not those in force in their own coun- 
try. I do not think it can be held -that 
there was any intention to accord special 
privileges with regard to personal law èx- 
cept to subjects of British India. Section 
13 (1) of the Burma Laws Act lays down :— 

“Wherein any suit or other proceeding 


-in Burma, it is necessary for the Court to 


decide any question regarding succession 
inheritance, marriage or caste, or any Te- 
ligious usage or institution the Buddhist 
Law in cases where the parties are Bud- 
dhists....shall form the rule of decision ez- 
cept in ġo far as such law has by enactment 
been altered or abolished, or is opposed to 
any oT ea) ran the force of law,” 
And cl. (3) of that section reads “In 

not provided for by sub-s, (1) or sub-s, 2) or 
by any other enactment for the time being 
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"in force, ‘the decision shall: be according to 


‘justice, equity. and good conscience,’ 

‘In the view I have taken there is no 
"Buddhist Law’ applicable to Ohinese Bud- © 
‘dhists: The case of the Chinese’ Buddhistis 
‘not, therefore, provided for, by sub-s. (1). 


‘Under this section, the law. of succession in ` 


‘the-case of’ Ohinese Buddhists must, there- - 
“fers, be in accordance - with justice, equity 
‘and good'consciene. I find myself unable 
“to hold ‘that’ the application of the Ohinese, 
“Customary Law which is archaic and so ‘far 
as our. knowledge.goes extremely. uncertain 
‘fulfils. these conditions. The Indian Suc- 
‘cession Act contains the general law of the 
‘land which’ is applicable. to any one other 
‘than’ the excepted classes. It is applicable 
“tothe .Ohinese Confucian and has: always | 
“been held to beso. Its ‘provisions can rea- 
_Sotiably’ be held’ to be in accordance with 
justice, equity and. good conscience in their 
application to Chinese Buddhists. I am of 
‘opinion that -the Indian Succession Act 
-govérns the succession to the estate” of a 
' Ohinese’ Buddhist. 

Iagree with the order ‘proposed, i the 
i learned. Officiating Chief Justice as regards ` 
‘the’ costs of this referénce. 
Ok .. ~ Answered accordingly.” 


pee - RANGOON HIGH COURT. 
j: -FirsT. OIVIL APPEAL No. 6 ‘OF 1929. 
a June 19, 1929. 
Present: —Mr. J ustice: Chari’ and Mr. 
N . Justice Brown. i 
` MAUNG BA THEIN AND ANÒTSER— | 
i gi DuvENDANTS—APPELLANTS | 





Spe ae versus 


“PO MIN—PLAINTIFF—RESPONDENT.. 

i -Practice—Adjournment—Case taken up ‘late—Many 
‘ witnesses tobe examined—Pleader ‘engaged elsewhere 
: Application for adjontnmeni Hgerce of- discre- 
pi ion, 

On the: day, fixed for hearing, a case “was called 
“at 2P.M. Six witnesses for the plaintif were exa- 
‘mined. Some 40 witnesses ‘for ‘the’ defendant were 
present. but his Pleader was engaged elsewhere, The 
_ defendant asked- for adjournment: on the ground that 
his Pleader. was: appearing in. another case at. the 
“time, “put the adjournment was refused : 

Held, that though the defendant had not ‘shown 
„sufficient reason fornet being ready, in- the special 
“cireumstances of the -case-the Oourt should: in the 
exercise of its discretion; have allowed adjournment 
“on payment.of costs. - 

First appeal from .a-‘decreé’ of the 


‘ District Judge, Yamathin. 

Mr: Atyangar, for the pepe 

- Mr. Po ‘Aye; for the Respondent. . 
-J UDGMENT.—The apa pn KEN 
IB suit in ‘the’ District Court of Yamethin 
` for possession ‘of 146°67 acres of land.. The ` 
“ease was: originally - fixed for hearing ‘of - 
witnesses on 2nd and ard NOVEM oes 1928, 


H 


r 
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` of thé 7 
"pay the respondent, his costs. ‘inthis. appeal a 


‘On 8rd ° November, 1998; ‘thë plaintiff was 
‘examined’ and an’ ‘adjournment: was then 
allowed owing to the absence of’ certain 
"maps... 
on.14th November, 1928. The ‘diary entry, 
of that date reads as followa: — 

“-Oalled, Plaintiff and defendants present. 
_Pleader for plaintiff present. Defendant No. 1 


says he and his ‘witnesses will be'examined | 
Six prosecution- 
:(?) witnesses examined. Plaintiff closes’his -`` 
states: he will’not. ; 
‘examine his witnesses as his Pléaderisab- >. 
‘sent. Judgmenton 17th November, 1928, Per- , p 


‘when his Pleader appears. 


case, Defendant No. 1 


tiès warned. All defénce witnesses present,” 


On 28th November, -1928, an applica- ae 
‘tion supported by affidavit was fled ask- _ . 


‘ing that the defendants might'be allowed 
to ‘examine their 


orders on this application, the next- ‘day 
refusing to‘allow it, and delivered judg- 
_ment the same day. The present appeal 


is filed’ on the ground that the defend:. : ii 


-ants should under’ the circumstances “have 
been . given an opportunity of examining 
‘their * witnesses. Affidavits - have . 
filed in which it is stated that” the-cdse 
was not called on 14th ‘until 2 Pi. m. and 
‘that when the 


defendants’ asked for an | 


“irio. 1640 Wi $ 


The case was then fixed for ra ; 


"witnesses_before-judg- Sa 
“ment: was delivered.. The Judge’ passed. 


been .; 


‘adjournment onthe ground that their Ad- _ 


vocate- was appearing’ in thé Sessions Court. 


‘No counter-affidavits' have been filed and 
, Wo may accept these statements as correct. 


‘at Pyinmana, the application was refused. | 


Six witnesses were examined for the plaint- é 


‘iff on 14th November, 1924 


‘defendants were present. The defendant 
lad not perhaps shown sufficient reason for 
‘not being ready with their case; but in the 
‘gpecial circumstances we 
‘trial Oourt 


the: payment of ` costs. 
defendant’s Advocate been there; it would 
‘have been impossible to proceed ‘very far 
with the defence case on 14th November, 
- 1928. We accordingly. set: aside the ‘decree 


of the trial Court: and remand’ the case to`. oe 


‘that Court-for the defendants to be allowed. 
“to produce their ‘evidencs on their first 


“paying to the-plaintiff the costs’ of the ` 
: adjournment, Advocate’s fee, three gold-mo- ` 


hurs. Appellants will be entitled-to a refund 
ourt-fees paid in this appeal, but will 


two gold mohuras.” : 
Ay 4 Case remanded, 


think that the 
should’ have exercised his... 


discretion in allowing an adjournment on . * 
-Even' had the. 


, and it- must,- E 
- therefore, have béeti getting very ‘late in the’ ` 
afternoon when the ‘plaintiff-closed-his case.’ . .- 
It appears that some 40° witnesses forthe . 
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PRIVY COUNCIL, 
-APPEAL FROM-THE SUPREME COURT- 
- - OF OYPRUS, 
i January 21, 1930. - - 
Present:—Lord Blanesburgh, Lord f 
Warrington of Olyffe and Lord Thankerton: : 
“ Tes OTTOMAN BANK“ APPELLANIS' 
i ee versus _ . : 
. ETIENNE OHAKARIAN—Responpent. ` 


“Master and servant—Order involving risk of personal: 
safety of servant—Disobedience—Wrongful dismissal 
—Damages--Transfer to foreign State where servant's 
life is wnsafe—Request to transfer to any other- place 
—Contract, whether become impossible of performance 
Dismissal, legality of—Assessment of damages~ 
Rate of conversion of foreign money into sterling— 
Date of current rate. í A 

The plaintiff, an Armenian and a Turkish subject, 
was’ an employee of the defendant Bank at Aidin. 
The Kemalists destroyed Aidin and- imprisoned the 
plaintiff and senteiced him to death. The timely 
arrival of the Greék forces saved him from being ex- 
ecutedand he escaped to Smyrna. The plaintiff was. 
asked to work at Constantinople which was in a dis- 
turhed state at thetime. He told his superior officers 
at Oonstantinople-that as he had been .condemned to 
death it was unsafe for him to serve at Constantinople. 
and asked for transfer to any branch outside Turkey 
and left Constantinople as his life was in danger.. 
He was dismissed from service and he sued the Bank: 
for damages for wrongful dismissal. The conditions 
of service empowered the Bank to dismiss their 
servants for grave fault : - aken 

Held, (i) that as there was real risk of personal 
danger, the order-of the-Bank-to the plaintiff to remain 
at Constantinople was not a lawful order which the. 
plaintiff was bound to obey ; [p. 883, cols. 1'& 2.] 

Mason v. Turner (1), referred to. i 

- (ii) that the plaintiff's refusal to serve was not, there- 
fore, a grave fault such as was necessary to justify his' 
dismissal under the Regulations ; [p. 883, col. 2.] 

_ (iti) that as the plaintiff had expressed his willing- 
ness to serve outside Turkey, the contract of service 
had not become’ impossible of performance and the 
defendant Bank were not entitled to treat the plaintiff's 
disability as a permanent one, at the time of dismissal; 


ibid.] `- 
| (iv) that the dismissal ‘of the- plaintiff was accord- 
ingly - wrongful and the plaintiff was ‘entitled to` 
recover damages ; [2bid.] be ho f i 

(v) that in assessing damages the plaintiff's pension. 
must be calculated on the basis of the salary which 
the plaintiff in fact received at the time of dismissal; 
irrespeotive of how’that salary was arrived at and the 
yate.of conversion forthe purpose of a decree in 
sterling should be at the current rate of exchange 
at the time of dismissal and not that current at the. 
date of the deeree. [p. 884, col. 1.] 

‘Messrs: H. P. McMillan, K. C., Geoffrey 
Lawrence, K. C., Ronald Smith and-I. W. G.- 
Barry, for the Appellant. - f 

Messrs. A. M. Latter, K. C.,and- S. 0. 
Henin Collins, for the Respondent, oy ae 
- SUDGMENT. ` i 

Lord Thankerton.—In ‘this action” 
the plaintiff, who is. respondent in the_ 
leading appeal, seeks’ to recoger damages- 
for wrongful dismissal from the defendant _ 
Bank, who are appellants in. the leading; 
appeal, NEA Ma 


58, 
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“Phe trial Judge. found the appellants. 


` liable in damages, which‘ he assessed on, 


an alternative basis. The ‘appellants ap- ` 
pealed-to the Supreme Court of Cyprus, 
who affirmed the trial : Judge on ihe- 
question of liability, put -directed:the re- 


| aasessment of damages on~-a lower- basis. 


From that judgment the leading appeal 
was taken by- the appellants on the ques- 
tion of liability, and the respcndent has 
taker a cross-appeal on the : question 
of damages. - - Rieke se | 

- The respondent; who was an Armenian 


and a Turkish subject, became a tem- 


porary employee of the appellant Bank in 
1901 at the- branch office at Aidin in 
Turkish Asia Minor. -In 1903 -he entered 
the permanent service’ of the Bank, and 
subscribed to a book of regulations, called 
“ Caisse de Pensions et de Retraite” which 
deals with conditions of service and a 
contributory pension fund ‘for ‘the: staff. 
He continued in their service until 27th . 
January, 1923, - when - he was dismissed 
without notice and without pension under 
the circumstances referred to later. = | 

The respondent remaiñed at the Aidin 
Branch until 1913, when he went to the 
Sokia -Branch, from which he was re- 
transferred ‘to Aidin in June, 1919, im- 
mediately before the destruction of Aidin 
by. the Kemalists, by whom he was im- 
prisoned and sentenced to -death. The 
timely arrival of the Greek forces-enabl-' 
ed him to avoid the execution of 
the sentence and to escape to Smyrna. 
After various changes he came- back ` 
to Smyrna in July, 1920, and he re-- 
mained there until 8th September, 1922, 
when he applied for and obtained leave, 
but was asked by Mr. Simmons, the 
branch manager, to take a confidential. 
letter to the Head Office at Constantinople. -. 
- The respondent-arrived at Constantinople 
on 10th September, 1922, delivered the 
letter, and was: given temporary employ- ' 
ment at the Head Office, which appears ` 
to have superseded his leave. Meantime ` 
Smyrna was destroyed by the Turkish 
forees. The respondent's story of his ex-- 
periences at Constantinople, which. sub- 
stantially remains unchallenged, is as 
follows :— ‘ 

“T found y i 
turbed sate. I went -to thé Bank and 
saw Mr. Ungar, the sub-manager in the 
Direction Generale. I gave the confi- | 
dential letter Mr. Simmons had given me , 
to Mr. Ungar, I also told him what Mr. . 
Simmons had told me confidentially. “| 


Constantinople in a dis 


$82. 


explained to him -the state of affairs in 


Smyrna, At this interview I asked him- 


to allow me to leave Constantinople, be- 
cause it was unsafe for me to remain. 


_Itold him Ihad been condemned to death - 
-at Aidin and that, therefore,I could not 


remain. Mr. Ungar referred me to Mr, 
Skanzianni, le chef due Personnel. I saw 
him. At the office of Mr. Skanzianni, 
Mr. Bouzourou happened to be present, 
“and Mr, Skanzianni called in the Chef 
due Bureau, Mr. Goyar. 
thing to Mr. Skanzianni and asked per- 
mission to leave. He laughed at me. Mr. 
Bouzourou was then Chef due Bureau du 
-Personnel, I was not given leave. I stay- 
ed in Constantinople for 20 days, asking 
- him every.: day to- transfer me to any 
branch outside Turkey. They would not 
do so. Instead of giving me leave they 
gave me temporary work. On Thursday 
evening, on coming out of the office, I 
-came across Tewfik Bey who had been 
Ohief of Police at Aidin at that crucial 


time. He was in mufti. I could not re-. 


cognise him, He questioned me. l was 
much perturbed and immediately chang- 
ed my hotel for fear that he should 
betray me at any time, On the Friday 
(September 28, 1922) the Bank was clog- 
ed. On the Saturday I went to relate 
' the incident of meeting Tewfk Bey, to 
my Ohief. The Chiefs came late, 9-30 
or 10 am, so I saw two Sub-Chiefs, Mr. 
Berturucchi and. Mr, Baache. I related 
to both of them the incident of meeting 
-Tewfik Bey, explained to them the whole 


affair; and stated that as my life was in’ 


danger I wanted to leave at once, There 
was a ship leaving on the Saturday morn- 
ing at 10-30 a m. for Athens, 
these two gentlemen that I was going to 
Athens ; and I left by this boat,” 

, The respondent reached Athens on Ist 
October, 1922, and found there Mr. 
Simmons and most of the Smyrna staff, On 


3rd October Mr, Simmons advanced to the 


respondent his salary for October,but took it 
back from him in view of a telegram he had 
received from the Head Office to the effect 


that the respondent was dismissed, though- 


the ground of dismissal was not then 
stated. 

In a letter of 2nd October, addressed to 
Mr. Simmons, and letters of 18th October 
and 15th November addressed to the Head 


. Office, the respondent recounted the cir- ` 


cumstances of personal danger which moy- 
ed him to leave Constantinople, and again 
requested transfer to a branch outside 


f 
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I explained every- 


I bad told. 


` 1241, O. 1930 


Turkey. To the Head Office he protested 
against the dismissal. On-29th November 
the appellants wrote to the respondent :— 

- “We can hardly take into consideration 
the reasons put forward by you to explain 
your precipitate departure and your derelic- 
tion of the service. We would beside re- 
mind you that you have behaved in an ana- 
logous manner in 1920 when-you were at 
Adana, and your relapse fully justifies the 
measure of revocation (dismissal) that has 
been applied in your case, However, we. 
are willing to attenuate that penalty and 


. would ask you to tender your resignation-— 


which would enable us, on receipt of your 
letter, to consider the possibility of grant- 
ing you pecuniary assistance. It should 
nevertheless be understood that this is a. 
mere offer resulting out of” extreme bene- 
volence on our part, and that, should the 
same notbe accepted by you, and should 
your acceptance of same not be notified to 
us within 25 days from to-day, it should be 
regarded as null and void." 

The respondent declined that offer, and 
ultimately his name was struck off the list 
of members of the Bank’sstaff on 27th Janu- 
ary, 1923. 

Provision is made for dismissal in Art. 
5 of the “Caisse ed Pensions et de Ret- 
raites” as follows :— 

“ La Direction Generale a le droit de re- 
voquer les employees pour faute grave ou 
abus commis-dans leur fonctions, on pour 
violation du secret qu'ils doivent-garder sur 
les affaires de la Banque. La Direction Gene- 
rale est seule juge d’apprecier le caractere de 
grevite de la faute.. Elle a le droit de re- 
vocation pour fautes legeres successives 
et repetees malgre l'avertissement des 
superieurs,"* * f f 

“Under Art. 18 neither an indemnity 
nora pension of any other nature is granted 
to anemployee who has ‘been dismissed, 
Under Art. 19 an employee who resigns 
has no right to any pension or indemnity 
but the Direction General have the faculty 
to grant him an amountnot exceeding in 
capital the amount of the sums retained 








*{Translation:—"The General Management have 


- the right to dismiss the employees for a grave fault 


‘or abuse committed in the exercise of their duties, < 
or for violation of the secrecy which they must 
preserve on the Bank's business. The General 
Management are the only judge as to the character 


‘and gravity of the fault. 
4i 


The General Management have the right ta dis 


miss for slight fault successively repeated in spite 


of the warning of the Ohieis—[Hd.}."] 
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from his salary, Under Art, 2 a dies- 
charged employee has right to three months’ 
noticeand an indemnity borne by the Pen" 
sion and Superannuation Fund and to be, 
fixed in terms of Art, 21. a sa pe 
It was not disputed by Counsel for the ap- 
pellants that the risk of personal danger 
which caused the respondent's right from 
Constantinople, in disregard of the ap- 
pellants’ repeated refusals to allow him 
to leave, was real and justified from 
the point of view of his personal safety - 
and, in their Lordships’ opinion, this is 
_ established by the evidence, and, in par- 
‘ticular, by that of Roy McLaughlan, an 
Officer in the Intelligence Department at- 
- tached to the High Commissioner's Office in, 
Constantinople. He stated that an Arme- 
nian who had been condemned by the Tur- 
kish authorities.to death would be- in “an 
uncomfortable position” there at the end 
of September, 1922, and that if he had been 
in the respondent's shoes he would have left 


Constantinople at the first possible oppor- . 


tunity. — 
On the contrary, the appellants submitt- 


ed three eontentions,’ all of which were . 
mG that the respondent in- ` 


based on the 
curred a permanent personal disability, 
which incapacitated him from further abil- 
ity to perform adequately his part of the 
contract. These contentions were (1) that 
as a condition precedent to recovery of 
damages, the respondent must be in a 
position to offer implement of the contract on. 
his part, and that the respondent, by reason 
of his permanent personal disability, was not 
in such a position; (2) that the supervening 
incapacity of an employee to perform the 
services contracted for, was a valid 
ground for dismissal, even though not 
founded on at the time of dismissal asa 
justification ; and (3) that by reason of 
the respondent's permanent personal dis- 
ability the contract became incapable of 
further performance, and that accordingly 
both parties were released from its obli- 
gations, thus excluding any action based 
on breach of contract. This contention 
was based on the principles to which 
effect was given in Horlick v. Beal (1), 
and cases therein referred to. wa 
It was not seriously maintained by the ap- 
pellants that their order to the respond- 
ent to remain in Oonstantinople was a 
lawful order which the respendent was 
bound to obey at the grave rjsk of his. 
person. - In their Lordships’ opinion, the 
(1) (1916) A. O. 486; 85 L. J.K. B. 602; 114 L, T. 103; 
pal Com, Qas, 291; 60 5 Jı 236; 32 T, L. R. 251, f 
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risk to-the respondent was such that he 
was not bound to obey the order which . 
was, therefore, nota lawful one. Manson 
_y. Turner (2) per Alderson B. at p. 117, 
foot, and Rolfe B. at p. 118*, 

It follows that the respondent’s refusal 
was- not “faute grave” such as is neces- 
sary to justify dismissal under Art. 5 
of the regulations. 

Admittedly the respondent undertook by 
his contract to serve the Bank in Turkey. - 
or any of its branches elsewhere, and the 
contentions of the appellants must all 
be tested as ai the time of. dismissal. 
In their Lordships’ opinion the appellants 
have failed to establish that at the time ` 
of dismissal’ they were entitled to regard . 
the respondent's disability as a permanent 
one. In his letter of 2nd October’ the 
respondent requested a provisional transfer 
to one of the agencies outside Turkey 
“ whilst awaiting the end of the present 
situation.” The appellants have not sug-. 
gested any impossibility of compliance 
with that request ; indeed, they. probably 
never considered it, in the view that they 
took of the situation. 4 

On the views expressed above that the 
order to remain in Constantinople was. 
not a lawful order, and that at the time 
the disability could not be regarded as a 
permanent one, their Lordships are 
of opinion that the respondent's 
offer of service outside Turkey is sufficient: 
to entitle him to pursue the present suit, 
and that the appellants are equally unable 
to found on that disability as justification 
for the dismissal. f 

The failure of the appellants to eetablish 
that the disability had become permanent 
and that they could not employ him 
meantime at some place where the disability 
did not affect him, also disposes of the 
contention that the contract had become 
impossible of performance by the time of 
dismissal. f Ta 

Accordingly their Lordships are of opin- 
ion that thə dismissal of the respondent 
by the appellants was wrongful and that tha 
respondént is entitled to recover damages, 

On the question of damages, their Lord- 
ships agree with the majority of the learned 
Judges of the Supreme Court both. as to 
the measure of the damages and the basis 
on which—for that purpose—the pension to 
which the respondent . would have been 
entitled isto be calculated, Their Lord- 

(2) (1845) 14 M. & W. 112;2 D. & L. 894; 14-L.J. 
Bx, 311; 153 E. R. 411; 69 R. R. 670. -rm 
Pages of (1845) 14M. & W.~[Ea] = 
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- ships are of opinion that the pension must 
be calculated, in terms of Art.’ 14, -on the - 
basis of the salary which the respondent 
in -fact received’ on 3lst December, 1922, 
irréspective of how thatisalary was arrived at,- 
On that basis parties are agreed that the. 
respondent would have been entitled toa 
pension of £1,.56°375, but their Lordships 
are of opinion that -the rate of . conver-- 
‘sion - for the purposes of a decree in sterl- 
ing should be the rate current at the 
“time of dismissal instead of that current at 
the date of the decree; parties are agreed 


> - that the former rate should be taken as 7.20. 


In the view that their Lordships take of the 
measure cf damages, parties are agreed that 
the amount of damages should be arrived: 
at by taking the appropriate proportion of, 
. the £2,000 awarded by the trial J udge; on 

this basis, the amount of damages will be 
£1,378 10s. 6d., and the judgment of the 
Supreme Oourt will fall- to ba modified to’ 
that extent and the cross-appeal to be 
allowed for that purpose: i : 

Their Lordships will, therefore, humbly 
advise His Majesty that the leading appeal 
should be dismissed with costs and that 
the cross-appeal should be allowed without 
any order as to costs., . -> . || 

notare - Appeal dismissed: 
-. : Cross-appeal allowed. 

Solicitors for. the Appellants :—Messrs. 
Bixhoyf, Coxe, Bixhoff and Thompson. 

_Solicitor for the Réspondent :—Messrs. 
Hedley Norris & Co. f 
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PRIVY COUNCIL. | 
'. APPHAL FROM THE SUPREMR Court or 
THE STRAITS BETTLEMENTS (PENANG). 
~ February 25, 1930. : 
_ Present:—Lord Blanesburgh, Lord : 
Warrington of Olyffe and Lord Russell of 
ae th ._ Killowen. - f 
KHOO HOOI LEONG-—APPELLANT 


> og = Versus 3 
- KHOO OHONG YEOK—RezsronpayrT. 


` Straits Settlements—Chinese Custom of legitimation 
of natural son by subsequent recognition, whether law 
in Straits Settlements--Husband and wife—Legitimation 
of illegitimate children, whether repugnant to Common. 
Law of England.- k ; a 
The Chinese custom of legitimation of a natural 
gon by subsequent recognition is not part of the - law 
operative in the Straits Settlements, [p. 886, col. 2.] 
ee of a culd, whose 4 
usband and wife, -is unknown-and re ugnant to the: 
Gommon Law of England.’ [ibid] RE gee NG, 


4 


Kitoo Hoot LEONG 


Parents, are not-- 


v, xi100. cHONG viok, 124 1.0, 1930 


Messrs A. M. Dunne, K. C., andF. Oc 
Langley, for the Appellant. ; W s 
Messrs Gavin T. Simonds, K. C., and Hubert. | 
E. F', Greenland, for the Respondent, - ` 
PHAR JUDGMENT. ; 

Lord Russell of Killowen.—This. 
appeal is brought from a decree of the 
Supreme Oourt of the Strgits Settlements, 


‘dated. the llth August, 1928, by which an 


appeal from a decree (dated the 22nd 


- February, 1928) of Mr. Justice Sproule was 


dismissed. This last-mentionéd decree was 
made upon the further consideration of an 
action and upon a summons to vary a certi- 
ficate made therein by the Registrar in 


- answer to an enquiry which had been _ 


ordered by the judgment in theaction. The 
enquiry was framed in the following terms: - 
—“An enquiry whether the said Khoo Hun 


‘Tee was a legitimate son of the settlor.” 


The settlor was one Khoo Thean Tek, and 
he is referred to hereinafter as the settlor. 

By his certificate the Registrar had found 
that Khoo Hun Tee was a legitimate son: of 
the settlor. Mr. Justice Sproule reversed 
that finding and declaredand Khoo Hun. 


- The was not a legitimate son of the settlor. 


The Oourt of Appeal affirmed the decision 
of Mr. Justice Sproule, i 

The effect of the decision of Mr. Justice 
Sproule and the Oourt of Appeal is to 
exclude Khoo Hun Tee from the class of 
“my sons and grandsons’ywho are to take as 


‘beneficiaries under the trusts of a settlement 
> of land in Penang executed by the settlor 


on the 8th December, 1888. Their Lordships, 
however are not concerned with any ques- 
tion either as to construction or otherwise 
arising under this settlement. They have 
only to’ determine whether the decision 
under appeal is or is not correct, 

Most of the relevant facts are not in 
dispute. The settlor was a Chinese do-. 
miciled in Penang, who had in addition te 
a .t’sai or principal wife oneor more t’sips 
or lawful secondary wives. ‘During some 
period of time (the extreme limits of which 
are stated later) he was in sexual association 
with a woman named Petronella, who as a 
result of this association gave birth to Khoo 
Hun Tee on the 22nd January, 1854, 

As to Petronella, she was born in Penang. 
and was baptized on the ¿6th June, 1831, at 
the Oatholic Church of the Assumption ia. 
the town of Penang. She was the daughter 
of. Felix Baptist and Ann Jeremiah. On 
the 19th April, 1847, she was married at the . 
same church to Richard Gandoin. On the’ 
25th August, 1848, a daughter was. born of. 
that marriage who was baptized at the sama 


+ 
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Ghurch on the 3rd September, 1848. The 
next two events established concerning 
Petronella are the birth of herson Khoo 
Hun Tee in 1854, and the birth of an 
illegitimate daughter-on the 26th August, 
1856. This daughter was baptized at the 
Catholic Church of the Immaculate Oon- 
ception. Palo Tikus, Penang, on- the loh 
September, 1856; and on thé 13th March, 
1857, Khoo Hun Tee was baptized at the. 
same church, being described in the 
Register as “Hdward Baptist, illegitimate 
son of Petronella Baptist about four years 
old,” Itis not known who was the father of. 
_ the illegitimate daughter; but it is common, 
ground that the settlor was the father of 
' Khoo Hun Tee. On the 5th February, 
1861, Petronella was married at the. same 


church to one Henry Cornelius, In the 
martiage register she is describsd as 
“Petronella Baptist, adult, -legitimate 


daughter of Felix and Anna Baptist, and 
widow of Richard Gaudoin,” Nothing is 
known as to where or when -Richard 
Gaudoin died. Petronella died in 1886. 
There is no dispute as to any of the above 
facts. a we 
Ths Registrar’s certificate of Khoo Hun 
Tee's legitimacy was based upon alternative 
findings of facts. He found that Petronella 
was a tsip or lawful secondary wife of the 
- settlor ; and that even if she were not, yet 
Khoo Hun Tee had been legitimated by 
subsequent recognition. . 
“ Before considering. the correctness of 
these findings it is necassary to state that 
in their Lordships’ view the enquiry is to 
be answered by ascertaining whether 
Khoo Hun Tee was the legitimate son of 
-the settlor.in accordance with the law 
operative in the Straits Settlements, the 
test being whether he would be entitled to 
‘enjoy the civil rights which according to 
that law would be enjoyed by a son of the 
settlor. a 
If .Petronella had -in fact been a t’sip or 
secondary wife of the settlor there would 
be no-room for doubt uponthe question 
whether in accordance with the law 
operative in the Straits Settlements Khoo 
Hun Tee was legitimate. He would be 
legitimate being a son by a lawful wife, for 
polygamy amongst the Chinese is recogniz- 
ed by the Courts ofthe Oolony.> - l 
Their Lordships, however, agree with the 
views expreased by Mr.- Justice Sproule 
that the evidence does not justify - any 
` finding that Petronella was a t'sip or lawful 
secondary wife of the settlor. Even if 
(contray to the usual presumption) it were. 
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assumed that at the time when Khoo Hun 


Tee was conceived Richard Gaudoin was in 


fact dead, so that Petronella was soluta or 
frae to marry, nevertheless the evidence 
establishes nothing that is inconsistent but 
much that is only consistent with the view 
that the association between Petronella and 
the settlor was merely of a temporary or 
casual character. ` 

There are many factsin the case which 
render it most improbable that Petronella 
occupied the status of at’sip or that her. 
association with the settlor was intended to 
be of a permanent nature. She was a 
Catholic, who never definitely abandoned 
her religion. So.far asthe evidence goes 
no association with the settloris proved 
before the date when KhooHun Tee was 
conceived, viz., somewhere about May, 1853; - 
Her illegitimate daughter was born in 
August, 1858, and baptized within three 
weeks of birth. Her association with the 
settlor must have ceased. by that time, and 
in all probability had ceased before: the 
daughter was conceived, 2: e, before 
November, 1855. The period of association 
between these two persons may, upon the 
evidence, have only lasted between May, 
1853, and November, 1855. But even 
taking the outside limits of its possible 
duration, viz, between 1848 (when the 
legitimate daughter was born) and 1861 
(when Petronella married Oornelius), their 
Lordships are ofopinion that there’ is no 
evidence that the parties intended their 
union to be permanent in its nature. 
Moreover, the fact that the association 
between the parties was in fact severed 


_ affords strong evidence that Petronella waa 


never a t'sip, for according to the evidence 
of Mr. Beatty (the only expert on Chinese 
Ouztom who was called) a t’sipcannot bs put 
away who has borne a son and ‘in the 
Straits Settlements there is no divorce pro- 
vided for by the laws for the Ohiness.”’ 

In the opinion of their Lordships it is 
impossible to find upon the evidence that 
Petronella was. a t’sip or lawful secondary 
wife of the settlor. f 
_ Unless Khoo Hun Tee was legitimate 
apon some other ground the appeal must 
ail. : : 

An alternative argument was presented 
on behalf of the appellant, based upon the - 
Registrar's finding that Khoo Hun Tee 
had been legitimated by subsequent 
recognition. $ 

It is unnecessary to refer in detail to the 
evidence adduced on this head, because the 
respondent concedes (andia their Lordshipg - 
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opinion rightly concedes) that the evidence 
of recognition would be sufficient to estab- 
lish legitimation by recognition according 
to Chinese Oustom. i 
The crucial question then arises, viz., was 
he a.legitimate son of the settlor according 
to the law operative in the Straits Settle- 
ments? In other words, is the Chinese 
Custom of legitimation by recognition part 
of the law operative in the Colony ? 

: That the law operative in the Straits 
Settlements recognises as legitimate the 
children ofa t’sip is clear from the decision 
of this Board when the present litigation 
came under its consideration in ~1926. In 
delivering the judgment of the Board, Lord 
Philimore uses the following language in 
considering the status of `a tsip and her 
children:— `- ` 
‘i “It is said that for a long time such a 
union was considered as carrying with it no 
legal consequences, and the children were 
deemed frankly illegitimate throughout the 
Straits Settlements. But in the Six Widows 
case the Supreme Oourt of the Straits 
Settlements decided inthe year 1888 that 
a t’sip or secondary wife is entitled to take 
a widow's share in the estate of her deceas- 
ed husband, she being equivalent for this 
purpose with a ‘tsai’ or principal wife ; 
and following this doctrine to its logical 


WA conclusion, the same Court held that the 


-children of a ‘t’sip’ were entitled to’ inherit 
equally with the children ofa ‘t’sai.’ In 

- the later case the same Court decided that 
no form of marriage ceremony was necessary 
for creating the position of a ‘t’sip’ and an 
appeal having been taken to His Majesty in 

- Council, this Board advised that the judg- 
ment should be affirmed, thereby also in- 
ferentially affirming the previous judgment, 
This case is reported as Cheang Thye Phin 
v. Ten Ah Loy (1). 

On the other hand, daughters are admitt- 
ed toshare on an intestacy, in other words, 
the Chinese Oustom which excludes 
females from sharing in the estate of- a 
Chinese intestate does not apply in the 
Straits Settlements. [Lee Joo Neo vy, Lee 
Eng Sweé (2)]: or to state the position in. 
other language, the English Lawof succes- 
sion is not modified in its application to 
Chinese residents in the Colony by incor- 
porating the Chinese Custom of excluding 
females. f a 

Farthermore, by the law operativein the 
Oolony the adopted son ofa Ohinese in- 


(1) (1920) A. ©. 369; 89 L. J. P.O, 44; 122 L, T. 
3. ; l : 
(2) 4 Kyehe 325, - 
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testate has no right toshare in the inte® 
tate's estate. This is stated by Mr. Justice 
Sproule to have been settled lJawever since 
the judgment (in 1858) ofSir Peter Max- - 
well in’Regina v. Willans (3). In 1877 Sir 
Theodore Ford adopted that view after 
reviewing the earlier decisions [see Khoo 
Tiang Bee v. Tan Seng Gnat (4).] 

The case of a natural son alleged to have 
been legitimated by subsequent recognition 
under Ohinese Oustom does not appear to 
have arisen for consideratidn. until the 
present case. 

Mr. Justice Sproule (and Mr. Justice 
Stevens in the Courtof Appeal) held that 


‘the Chinese Oustom of legitimation of a 


natural son by subsequent recognition was 
not part of the law operative in the Colony. 


` Their Lordships agree with that view. 


The modifications of the Law of England 
which obtain in the Colony in the applica- 
tion of that law tothe various alien races 
established- there, arise from the necessity 
of preventing the injustice or oppression 
which would ensue if that law were applied 
to alien races unmodified. That was the 
view expressed by Sir Peter Maxwell, O.J., 
in Choa Choon Neo v. Spottiswoode (5) and 
this Board, in the case of Yeap Cheah Neo 
v. Ong Ching Neo (6) stated that in Sir 
Peter Mexwell’s judgment “the rules of 
English Law, and “the degree in which, in 


cases of this kind, regard should be had to - ` 


the habits and usages of the various people 
residing in the Oolony, are correctly 
stated: | = 

From the above mentioned necessity 
arises the recognition by the Courts of the 
Colony of polygamous marriages among 
the Ohinese, and, as a logicial consequence, 
the recognition of the legitimacy of the 
offspring (whether male or female) of such 
marriages. 

Their Lordships are unable to find any 
grounds which would justify such a modi- 
fication of English Law as to treab an 
illegitimate natural son as legitimated by 
the mere fact of subsequent recognition. 
Legitimation of a child, whose parents are 
not husband and wife, is unknown and 
repugnant to the Common Law of England 
and no hardship (much less injustice or: 
oppression) need result from a refusal to 
admit a modification in this respect of the 
English Law in its application to Chinese, 


(3) 3 Kyshe 16. | 

(4) 1 Kyshe 413. 

(5) 1Kyshe 216 atp 221. 

(6) (1875) 6 P. O. 381 at p. 396. 
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Their Lordships are of opinion accord- 
ingly that the appellants. alternative 
contention algo fails. Tle E ` 

There remains for consideration an 
additional argument urged on his behalf. 
It was said that the fact of recognition, 
established as it was by the evidence, raised 
& presumption in favour of the view that 
the mother of Khoo Hun Tee was a t'sip, 
that such presumption had not been 
rebutted, and that Khoo Hun Tee should, 
therefore, be held to be legitimate. 

In their Lordships’ opinion this argument 
is destroyed by the evidence of Mr. Beatty, 
from which it would appear that, according 
to Chinese custom, “a mistress may not 
be recognized and yet her son may’-—or, as 
he phrases it in another passage, “ legitima- 
tion of the son does not necessarily imply 
legitimation of the mother.” Inthe face 
of this statement as to Ohinese Oustom the 
mere fact of recognition of a person as& 
son cannot, in their Lordships’ view, raiss 
any presumption of marriage between the 
parents. f 
-- *-For these reasons their Lordships will 
humbly advise His Majesty that the appeal 
fails and should be dismissed with 
costs. = ae 

A. ; Appeal dismissed. 

Solicitors for the Appellant :—Messrs. 
Herbert L. Deane & Co. . 

Solicitors for the Respondent :—Messrs, 
Shelton & Co. i | 


PRIVY COUNCIL, 
APPEAL FROM TAE OaLourra Hieg Court. 
May 5, 1930, 
Present :—Lord Atkin, Lord Tomlin and 
Sir Lancelot Sanderson. : 
- SAGARMULL NATHANY —APPALLANT ` 


versus i 
JOHN OARAPIET GALSTAUN 
— RASPONDENTS, f 
Pleadings—Variance between plaint and case alleged 
at trial—Construction of pleadings. . : 
. Pleadings should not be construed too narrowly, ' 
and, therefore, in dealing with the question whether 
there has beena variance between a plaintiffs 
.pleadings and the case alleged at the trial, the Oourt 
must look not to the mere wording of the plaint, but 
_ to the issues which weresettled for trial and to the 
“manner in which the case was deliberately fought out 
by both the partiesinthe trial Oogrt. [p. 890, col. 


.] 
Appeal from a decree, dated the 16th 
January, 1928, of the High Oourt, Oalcutta, 
Civil Appellate. Jurisdiction, setting aside a 
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decree, dated the 24th January, 1927, of the 
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said High Court, Original Oivil Jurisdic- 
tion, - 


Messrs, Dunne, K, C., and Parikh, for the 


Appellant. í 

Messrs. De Gruyther, K.C., and MeNair, 
for the Respondent. 

JUDGMENT. 

Lord Tomlin, —This is an appeal 
in two consolidated suits (Nos, 1136 and 
1188 of 1920) brought by the assignor of 
the appellant against the respondent. The 
consolidated suits were tried befere Mr, 
Justice Ohotzner in the High Court of 


Judicature at Fort William in Bengal, Origi- . 


nal Oivil Jurisdiction, with the result that 
a decree in favour of the plaintiff was made 


. on the 24th January, 1927. 
The respondent appealed, and on the 


16th January, 1928, the High Court. Oivil 
Appellate Jurisdiction reversed Mr. Justice 
Chotzner and dismiesed the consolidated 
guits. - . 
The appellant thereupon appealed to His 
Majesty in Council. . 5 i 


The story of the transactions out of 


which the suits arise is somewhat intricate, 
but for the present purpose is sufliciently 
stated in what follows. 

One Pity owed the appellant money and 
in March, 1910, the appellant obtained a 
decree against Pity for Rs. 1,40,000. Pity 
was the owner of property in Wellesley 
Street, Calcutta. An arrangement was 
entered into and carried out between Pity, 
the appellant and the respondent to the 
following effect. The appellant boirowed 
from the Bank of Bengal Rs. 1,50,000. To 
enable the appellant to obtain this loan 
the respondent, for a 1 per cent: commis- 
sion, guaranteed the loan tothe Bank. The 
appellant drew a promissory note. for the 
amount. borrowed from the Bank in fayour 
cf the respondent, who endorsed it over to 
the Bank. Out of the monies so borrowed 
the appellant lent to Pity the amount requir- 


_ed to enable the latter to discharge his 


indebtedness to the appellant. Pity ac- 


ki 


cordingly paid his debt to the appellant. . 


At the same time Pity deposited with the 
appellant and the respondent the title- 
‘deeds of the Wellesley Street property to 
secure the amount lent to him by the appel- 
lant. - i 

It is not suggested that as between the 
appellant and the respondent the latter had 
any interest in Pity’s mortgage beyond 
his right to be secured thereout against his 
liability as guarantor to the’ Bank for the 
appellant's debt, =t - 55o ` A 


“ trara deposit of Rs. 
“monies, 
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“On the Sth August, ‘1910, the appellant 


“and respondent launched a suit: (No. 839. 
` of 1910) against Pity to enforce the mort- 
. gage. On the 27th November, 1910, a final 
‘decree -for sale was made in the suit, both 
“the appellant and the respondent being 


given liberty to bid. Nothing further was. 
done for sonie.years. On the 5th August, 


"1914, the respondent paid to the Bank the 


sum: of Rs, 31,350-12-5 for interest on the 
áppellant’s debt to the Bank, and also from 
time to time until the date of the sale next 
to be mentioned, under an authority from 
Pity, collected the rents of the Wellesley 
Street property, and paid them to the Bank 
on account of the interest due on the appel- 
lant’s debt to the Bank. 


On the 29th January, 1916, the Wellesley 
Street? property was put up for sale under 
the decree of the 27th November, 1910, 
and the respondent, under the liberty reserv- 
ed to him by the decree, bid for and was 


`- declared the purchaser of the property; the 


purchase pricé was Rs, 1,25,000, a sum less 


- than the total amount owing under the 


-decres, The respondent paid to the Regis- 
31,250 out of his own 


Apart from the debt to the Bank there 
was at this time another account open be- 


_ ‘tween the appellant and the respondent 
` upon which money was owing to the re- 


“the respondent. 


x 


‘spondent. 


To secure. this account the ap- 
pellant had deposited certain jewellery with 
4 Differences arose between 
the appellant and respondent in connec- 
tion with the transactions which have been 
described, and one Mitter, a mutual friend 
of both parties, intervened to compose them. 


. Mitter’s story, which was accepted by the 


trial Judge, and is not questioned by the 
High Oourt, ia that on the 12th July, 1917, 


‘a verbal agreement was made between the. 


respondent and Mitter, who in this regard 
acted as agent for the appellant. 


~ The first part of the agreement was to the 
following effect, namely :— . 

(1) That the amount due to the respond- 
ent in respect of the account secured by 
the deposit of jewellery was agreed -as 


Rs. 31,000 of which Rs. 27,000 was to be ` 


paid at once and the balance of Rs. 4,000 
was to be paid before December then next. 
(2) That upon payment of the Rs, 27,000 


the jewellery was to be returned by the res - 


spondent, . 

It seems clear that into the account so 
settled there was brought in the amount 
for interest paid by the respondent to the 


I 
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Bank in August, 1914, and his claim for com- 
mission in respect of the Bank’s loan. >. 
The second part of the agreement was - 
that the appellant should pay -forthwith 
to the Bank the amount then claimed by 
the Bank for interest, which had been ascer- 
tained at Rs, 30,275-14-1 and keep down 
the future interest feo far as the rents were 
insufficient to meet’ them, and that the 
respondent should make over the Wellesley 
Street property to the appellant upon the 
ultimate payment of the capital and interest 
of the Bank's loan. The appellant alleged 
he was to have three years in which to 
make the ultimate paymént, but in this 
respect he was not.corroborated by Mitter. 
As soon as. agreement was reached Mitter 


obtained from the appellant a cheque in 


his own favour for Rs. 57,275-14-1 to cover 
(a) the Rs. 27,000, the first instalment of 
the Rs. 31,000, and (b) the Rs. 30,274-14-1 
due for interest, and endorsed this cheque 
over to the respondent. At the same time 
Mitter handed to the respondent a form of 


receipt which he was tosign and return with nt 


the jewellery on the following day. 


The respondent took the cheque for 
Rs. 57,250-14-1 and paid Rs. 30,275-14-1 to 
the ‘Bank, but on various excuses he refus- 
ed to sign the receipt or to return the 
jewellery. The matter dragged on till 
October, when a modification of the July 
agreement was reached. Both Courts below 
find that a modification of the agreement 
took place ia O tober, but itis not clear 


“ what either Court considered the full scope 


of the modification to have been, In their 
Lordships’ judgment the effect of the 
modification was as follows, namely :— ` 


(1) That the Rs. 4,000 balance of the 
Rs. 31,000, should be increased to Rs. 6,000. 

(2) That upon payment of the Rs. 6,000 
the jewellery should be handed over by the . 
respondent to the appellant. — 

(3) That the sale of the Wellesley Street 
property should be confirmed in the re- 
spondent’s name, the price of Rs.: 1,25,000 
being set off against the decree and that 
the deposit paid by the respondent should _ - 


be returned to him, o 
(4) That the appellant should pay to the 


‘respondent interest at the usual Bank rate. 


on the deposit from the time it was made 
untilitsrepayment,and _ ‘or 
(5) That upon payment by the appellant 


.to the Bank of what “was due to the Bank 


and tothe respondent of what is due to 
him in respect of the matters which have 


been mentioned, the’ respondent ‘should © 
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nake over the Wellesley Street property to. 
he appellant.. . aod ; 

Accordingly on the 20th October, 1917,- 
mn order was made confirming the sale 
o the respondent, who was given liberty 
0 set off. the amount of.the purchase price, 
viz, Rs, 1,25,000, against what was ‘due to 
he appellant and respondent under the 
decree, an 
to return the deposit to the respondent. 
The deposit, less the Registrar’s commis- 
sion, was returned to the respondent, but 
in the first instance, with a view to saving 
costs, no'sale certificate was taken out. 

On the 24th January, 1918, the appel- 
lant executed afresh ‘promissory note in 
favour of the Bank. No further progress 
was made during the year 1918. The ap- 
pellant did not pay any interest to the 
Bank and no rents were paid into the Bank 


by the respondent after the 29th January, ` 


1916. There is some suggestion that Pity 
made a payment to the ree pondent in respect 
of the balance of the decree against him 
remaining after the set off directed by the 
order of the 20th October, 1917. 

On the 1sth January, 1919, the appel- 
lant’s solicitors wrote to the respondent’s 
solicitors that their client had made every 
arrangement to pay off the amount due and 


asked fcr particulars of the Bank's debt. No 


answer was received. 


On the 10th February, 1919, the ‘respond- 


ent took out the sale certificate in his 
own name and on the 14th February, 1919, 
his solicitors wrote to the appellant's solici- 
tors informing them of the fact and setting 
up a claim on their, client's behalf to be 
paid a sum of Rs, 1,72,386-14-9, which 


included items already dealt with in the | 
settlement of July, 1917, and a large item `. 


in respect of certain jute transactions which 
up to that point had not -come into the 
matter. i 


Further correspondence followed in 


which in effect the respondent claimed the . 


Wellesley Street property as his own, alleg- 


‘ed that the cheque for Rs. 57,275-14-1, receiv- — 


“ed by him in July, 1917, was paid on 
general account, claimed that the jewellery 
was deposited to cover all accounts, and 
reiterated his claim in respect of the jute 
transactions, ` - T 

On the 22nd September, 1919, the re- 
spondent sold the Wellesley Street property 
for Rs. 2,04,000, and on the 17th.February, 
1920, he paid off the amount: due to the 
Bank. The difference between the sale 


„price and what was paid to the Bank was 


d the Registrar was directed _ 
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‘about: Re.. 29,000. Shortly. afterwards the 
‘appellant launched the present suits. 

_ In the first suit he claimed (1) a. return of © 
‘the jewellery upon payment of the Rs. 4,000 
in accordance wi 


th the agreement of July, 

1917, and damages for conversion, or alterna- 
tively (2) payment of the value of the jewel- - 
lery with interest. i 
It is-to be observed that no reference is 

“made in this plaint to the modified agree- 
ment made in October, 1917. ni 
Tn the second suit the appellant claimed 
_ damages against the defendant, alleging in 
effect a sale of the Wellesley property in 
breach of the respondent's obligations to 
the appellant and at an undervalue. The 
parties were unable to agree. the form of 
the issues, though both parties seem to 
‘have accepted the view that in each suit 
one of the issues should be whether if there 
was an agreement in July, 1917, there was 
any subsequent modification of that agree- 


ment. 

Ultimately the trial proceeded and the 
issues were settled by the trial Judge, who 
incorporated them in his judgment. - The 
issues were as follows:— > 

“(1) Was there an agreement on the 12th 
July, 1917, whereby:— . 

“(a)-Defendant should accept Rs, 31,00, 
in full-settlement of this claim? 
Rs. 27,000 to be paid at once and 
Rs. 4,000 in the folowing Decem- 
ber and thereupon to return the - 
jewellery to the plaintiff. - © 
The plaintiff should pay the acerued 
interest to the Bank reducing the 
amount due to the capital figure of 
the loan, namely, Re. 1,50,000; and 
on payment thereof . become 
solely entitled to the property? 

“(2) Was the agreement modified in the 
following October to the extent that the 
plaintiff was to pay the defendant Rs. 6,000 
instead of Rs. 4,000? 

(3) Was this agreement broken by the de- 
fendant? It so, what damages is the plaint- 
iff entitled to? Ms 

“(4) If there was no such agreement or if 
it was not broken by the defendant, is the 
plaintiff as a joint decree-holder with the 
defendant entitled to any relief against him 
in consequence of the sale of the property.” 

The learned trial Judge iw substance” 
found in the afirtnative on issues:No. 1 and 
2 and on the first part of issue Nos. 3, and 
treated icsue No. 4 as in the circumstances 
not arising, ‘The learned. Judge seems to ` 
have taken the view that the'sale wasa 
breach of agreement, and. that- there was. 


“() 
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quiry as to damages. h 
- By the decree in respect of the first . suit 
the respondent was ordered to pay to the 


- appellant Rs, 20 as damages for detention 


\ 


of the jewellery and upon payment by the 
appellant of Rs. 6,000 to deliver over the 
jewellery to the appellant, and in respect of 
the second suit (1) it was referred to the 
Assistant Referee to take an account of the 
sums, if any, due to the respondent by the 
appellant under the agreement mentioned 
in the plaint and issues in the second suit, 
and (2) to ascertain the amount.of damages 
due to the appellant from the respondent 


. in respect of breach of the said agreement, 


and the further hearing of the second suit 
was adjourned, 
“The respondent appealed.. The High 
Court allewed the appeal and dismissed 
both suits. The ground of dismissal in the 
first-suit was that the plaint was confined to 
the agreement of July, 1917, and that there 
was, therefore, a variance between the 
pleadings and the case alleged at the trial. 
_As to the second suit the High Court 
held that the proper inference from what 
took place in October, 1917, was that the 
parties agreed that the respondent should 
be the absolute owner. of the Wellesley 
Street property, but subject toan option 


“to the appellant to purchase back the prop- 


erty within a reasonable time, and that 


“the appellant had failed within a reason- 


able time to exercise the option. | 
A full and critical examination of the 
material available has, with the assistance 


- of Counsel, been made before their Lord- 


ships’ Board. ; 


Their Lordships so far as the first suit is ` 


concerned, see no reason to differ from the 


5 main finding of facts of the trial Judge, 


and are of opinion that the High Oourt 
founded themselves upon .too narrow a 
ground in dismissing the suit of variance, 
Their Lordships are satisfied that, notwith- 


` standing the form of the plaint, the suit 
“was fought by the parties deliberately 


upon issues substantially asframed by. the 
trial Judge and ought upon that.footing to 
be determined. SaD 

The second suit presents more difficulty 
but their Lordships find themselves unable 
to escape the conclusion thatthe High 
Court in forming an opinion upon the 


events of October, 1917, have not given: 


sufficient weight to what was the dominant 
relation between the parties in connection 


with the Wellesley Street property, 
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- Bome evidence to justify the ‘question of 
- undervalue being investigated on an en- 
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Their Lordships are unable to accept Mr. 
Justice Ghose’s view that in law the prop- 
erty belonged to the plaintiff and defend- 
ant inequal share when the order of the , 
20th October, 1917, was made. . 

There isno doubt that up to the moment 
when the respondent was declared the 
purchaser of the property -his interest in it 
as between himself and the appellant wag 
this and this only, that he was entitled to 
treat himself as sécured by means of Pity’s 
mortgage against any liability with which 
he might ultimately be fixed in respect of 
the loan by the Bank. What the purpose 
was in the respondent becoming the pur- 
chaser of the .property is not clear upon 
the evidence, though there is material 
from which it might fairly be inferred that 
he did so by arrangement with the appel- 
lant merely to get rid of Pity’s interest in 
the property and not so as to alter the re- 
lation between himself and the appellant, 
Bheir Lordships do not find anything tosup- 
port Mr. Justice Buckland’s statement that 
it was not disputed that the purchase was 
on behalf: of the two unless that statement 
is intended to express the position which 
has just been indicated. However this may. 
be, their Lordships are of opinion that the 
transactions of October, 1917, either continu- 
ed or.restored the original relation be- 
tween the parties, In other words as from. 
October, 1917, at any rate the respondent 
had no interest in the property except as 
a creditor with a security upon it, but the ` 
field of indebtedness covered by the securi- 
ty was somewhat enlarged because in 
their Lordships’ view the respondent was 
to have secured to him payment of the 
Re, 6,000 and the interest on his deposit as 
well as to be protected against liability in 
respect of the Bank's loan. 

Upon this footing the respondent held 
the property to secure himself in the 
manner indicated and subject thereto was 
a trustee of it for theappellant—a sale by 
him of the property without the con- 
currence of the appellant who was entitled | 
n equity to redeem it could not be justifi- 
e 


Upon the question of undervalue their 
Lordships see no reason to differ from the 
viewtaken by the trial J udge, and think that 
there is sufficient evidence to justify an en- 
quiry being directedto bringoutwhether the 
sale was or was not at an undervalue. In 
all the cifcumstances and for the reasons 
which haye been indicated their Lordships 
are of opinion that the appeal should be 
allowed and that the decree ofthe High 
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Court of the 16th January, 1928, -should 
be discharged, and that the following relief 
should be given, that is to say :— 

L—That the decree of Mr. Justice 
Ohotzner should be restored so far as it 
directs delivery up by the respondent to 
theappellant of the jewellery upon pay- 
ment of the Rs, 6,000, and: so far as it gives 
relief by way of enquiry asto value in the 
event of the respondent failing to deliver 
- up the jewellery to the appellant. . 

I1.—Thatit should be declared that the 
respondent held the Wellesley Street prop- 
erty as a security for (a) all sums paid 
by him since October, 1917, for principal 
and interest in respect of his obligation 
as guarantor of the Bank’s debt; (b) the sum 
of Rs. 6,000, agreed to be paid to him in 
October, 1917; (e) interest at the usual 
Bank rate on the deposit of Rs. 31,250 in 
accordance with the agreement of October, 
1917; and (d) his mortgagee’s costs, charges 
end expenses properly incurred, including 
the Registrar's commission on the deposit, 


and any costs of taking out the sale certifie © 


cate, and that, subject as aforesaid, the 
‘respondent held the Welleeley Street prop- 
erty in trust for the appellant. 


Til.—That it should be also declared. 


that the sale by the respondent without the 
appellant’s consent of the Wellesley Street 


property was a breach of the respondent's . 


duty to the appellant. 


1V.—That the matter be-remitted to the 
High Oourt in order that directions may b 
given :— i 

(1) for the taking of the following 
accounts and enquiry (that is to say) :— 

-(a) An account of whatis due from the 

- appellant to the respondent upon the 

footing of the declaration No. IL r 

(b) An account against the respondent 
of (i) the proceeds of sale of the Wellesley 
Street property received by the respondent; 
(ii) the rents of the same property since the 
29th January, 1916, upon the footing of 
the respondent being a mortgagee in 
possession; and (iit) any monies- received 
by the respondent from Pity in satisfaction 
of the decree against Pity. 

(e) An inquiry what damages (if any 
the appellant has suffered by reason of the 
sale, the question whether or not the sale 
‘was at an undervalue to be taken into con- 
sideration upon the enquiry : and 


(2) for setting off what is certified under 
account (a) against the aggregate of what 


is certified under account (b) and enquiry © 


(c), with consequential directions for 
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payment of the balance to the party entitl- 
d 


ed. . : ; 

V.—That the costs of the appellant before 
their Lordships’ Board in the Oourts below 
heretofore incurred be paid by the respond- 
ent, but that the costs of and consequent 
upon the accounts and enquiry to be taken 
as- the result of this appeal be reserved to 
be dealt with by the High Court or as the ` 
High Oourt shall direct. 7 i 

Their Lordships will humbly advise His 
Majesty accordingly. i 

K.J. B. _ Appeal allowed. 

Solicitors for the Appellant:—Messrs. 
Stanley Johnson & Allen. 

Solicitors for the Respondent:—Mesars. 
Morgan, Price, Marely & Rugg. 


PRIVY COUNCIL. 
APPEAL FROM THE SIND JUDIOIAL ComMis- 
- SIONER'S Oourt. 
March 28, 1930. 
Present:—Lord Blanesburgh, Lord Russell 
of Killowen and Sir Lancelot Sanderson. | 
SULEMAN AND aNoTHERS—APPELLANTS 
i versus 7 s 
Haji ABDUL LATIF AND OTAERS— 
RESPONDENTS, | 
Partnership suit—Interest on overdrawings—Valua- 
tion of goodwill—Interest on decretal amount from 
date of plaint—Practice—Privy Council—Concurrent 
findings of fact—Interference. : s 

The ordinary rule applicable in the case of con- 
current findings of facts by two Courts in India is that 
their Lordships of the Privy Council will not enter- 
tain an appeal so far as it seeks to reverse or alter 
those findings. [p. 893, col. 2.] 

In a suit .to dissolve and wind up the affairs of a 
partnership, until the accounts have been taken it 
is impossible to say what,ifanything, is due from 
any partner to his co-partners. Interest should 
therefore, be allowed to the plaintifis, not from the 
date ofthe institution of their suit, but only from 
the date of the final decree by which the amount, if 
any, is found duefrom the defendants to the plaint- 
iffs. [ibid.] ; 

In taking the accounts ofa partnership, the value 
of the goodwill, though that value may not be either 
large or easy of ascertainment, must be brought into 
the accounts. [ibid.] 

In the absence of special circumstances, the ordi- 
nary rule. is that a partner is not charged with inter- 
est in respect of overdrawings. [p. 894, col. 1.] 

Cross-appeals from an appellate decree 
of the Oourt of the Judicial Commissioner 
of Sind, dated the 13th June, 1927, which 
modified a decree of a Judge of that Court 
(in its District Oourt Jurisdiction) dated 
the 22nd December, 1925, in a suit for dis- 
solution of partnership and rendition of 
accounts, me 


` taken. 
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~- Messrs. Dunné, K. C., and Wallach, for 
the Appellants. P 

Messrs. DeGruyther, K. C. and Hyan, for 
the Respondents. i 

Mr. . Dunne.—The Oourt was not 
-entitled to allow- interest to the plaintiffs 

| from the date of suit till payment on the 
‘decrétal amount found due to them. No 
interest from the date of suit was claimed 
by-the plaintiff in their plaint. 

Mr. DeGruyther—The Court of Appeal 
was right in allowing interest on 
the decretal amount from the date of the 
uit. . In the circumstances of the case the 
plaintiffs were entitled to interest-on the 
sums of money overdrawn by the defend- 
ants from time to time as from the date of 
such overdrafts. ` 
| [Lorn RussELL,—But the ordinary rule 
is that a partner is not charged with inter- 
est on overdrawing: Lindley on Partner- 
ship, 9th Ed., p. 479], ea 


JUDGMENT. 


Lord Russell of Killowen.—The 
action in which these appeals arise is a. 


partnership actionin which the plaintifis 
claimed (a) a decree for dissolution, and 
(b) that the accounts of the partnership be 
Other relief was claimed in the 
following terms: “(c) That sums found 
due to the plaintifis by the defendants be 
` ordered to be paid by them.” 

Up toa point the facts are not in dis- 
pute. The plaintiffs, or their predecessore- 


in-title, had for some years before 1:02: 


carried on a business in Karachi, as part- 
ners, in the firm name of A. Haji Dossal & 
Sons, In the year 1902 the firm acquired a 
business of dealing in arms and ammuni- 
tion, which originally belonged to one A. 
Haji Tar Mahomed and ‘which in 1802 was 
being carried on by his son Haji Hamad. 
The firm having acquired the said business, 
carried it on as a branch or department of 
their general business which they continu- 
ed to carry on in their firm name, A Haji 
Dossal & Sons. At the time the arms and 
ammunition business was acquired, the de- 
fendants (who were relations of Haji.Tar 
Mahomed and Haji Mahomed and-had work- 
ed-in that business) became associated with 


the firm, and so continued in association Ţ 


with the firm until the dissolution decreed 
in this action. It is at this point that the 
facts cease to be undisputed, the principal 
issue in the action being as to the position 
occupied by the defendants in’ relation to 
the arms and ammunition branch or de- 
partment from 1902 onwards, . - 
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“The contention of the plaintiffs was that 


` from 1902 to 1907 the defendants were ems 


ployed as paid servants of the firm, that 
from 1907 to 1911 they were partners in 
the business of the. arms and ammunition 
branch or department with a 2-anna share 
on the profits and losses of the said busi- 
ness, and that from the beginning of 1912 
onwards their share was increased to 4- 
annas. The defendants contended that they 
were.partners throughout with a 2 anna 
share from 1902 to 1911, and» an 8 anna 
share from the commencement of 1912 
onwards, 

The action was heard in the Court of the 
Judicial Commissioner of Sind, the Court 
having framed the following issues:— 

“1. Is the suit not maintainable? 

“2. On what terms did the defendants 


- work in the business from 1902 to 1807? 


“3. What shares did the defendants 
possess in the business in suit and for what 
periode? 

“4, To what amounts are the plaintiffs 
entitled on the accounts?” 

The first issue has become immaterial, 

The Additional Judicial Commigsioner 
delivered judgment on the 22nd December, 
1925, his findings of fact on the second and 
third issues being in accordance with the 
contentions of the plaintiffs. 

The preliminary decree under the seal of 
the Oourt is (so far as material) in the. 
following terms:— | 

“It is ordered and decreed that the suit is 
maintainable and that the share of the de- 
fendanta in the profits and losses were two 
annas from 1907 to 1912, and. thereafter 
four annas up to 1922 when the defendants 
ceased to be active members in the- firm, 

“It is further ordered that issue No. 4 be 
referred to Court Commissioner to take 
accounts and report within two months.” 

. The reference of issue No. 4 to the Court 

Commissioner appears to their Lordships 
necessarily to involve the .taking of the 
partnership accounts by that official in the. 
manner customary when a partnership is 
dissolved by the Oourt. i , 

In the course of his judgment the Addi- 
tional Judicial Commissioner directed that 
the accounts should be taken from 1:07, 
but that nothing was to be taken into 
account as regards goodwill. He made no 
provision as to costs, which he said would 
be provided for in the final order. 

An appegl was presented against this 
preliminary decre3, and judgment was 
delivered thereon by the Appellate Court on 


- the 13th June, 1927, As regards the prin- 
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cipal matter of disputé the Appellate Court 
used the following language:—.- `- -> 

“After careful consideration of the evi- 
dence we have come to the conclusion that 
the findings on these issues should -be that 
the defendants worked as servants from 
1902 to 1907, and that they worked.as 2 
annas sharers from 1907 to 1911, and as 
4 annas sharers from 1912 to 1922, . . . 
The conclusion-at which we arrive, there- 
fore, is that the contention of the plaintiffs 
is correct and that all the conclusions at 
which the learned Additional Judicial Oom- 
missioner arrived as to the share of the. 
parties, for the reasons given by him in his 
judgment, are correct.” 

In addition to the principal issue be- 
tween the parties the judgment of the 
Appellate Court dealt with certain sub- 
sidiary matters arising on the accounts, 
It was stated in the judgment (1) that the 
defendants should not be charged with 
interest on any drawings by them in excess 
of their 2 annas or 4 annas share; (2) that 
in ascertaining the profits of the partner- 


ship business nothing should be charged - 


against revenue in respect of rent, light, 
Municipal rates and the like; (8) that good- 
will should be brought into account; and 
(4) that interest at 6 per cent. was allowed 
to the plaintiffs “from the date of the 
plaint on the decretal amount found due 


to them.” As regards costs the Appellate. 


Court, having regard to the special circum- 
stances of the case, considered that each 


party should bear his own costs of all the 


proceedings up to that time. 


The decree, made on the- appeal: runs. 


thus:— 
“It is ordered and decreed that the case 
should be sent back to Commissioner who 


should go into the question of goodwill and- 


decide what the goodwill of the business 
amounted. to and award. to the defendants 
4 annas share of that. goodwill with 
interest from the date of the dissolution of 


the partnership and it is further ordered. 


that the.defendants are also. entitled to 
4 annas share of the assets of the firm at 
the date of the dissolution of the partner- 
ship with interest thereon. 


. “It is further ordered that each party 


should bear his own costs throughout.” 


` The defendants have appealed to His. 


Majesty in Council against that decree and 
complain of the findings as. regards their 
sharers in the partnership business and of 
the allowance of interest from t 
the plaint. ‘ 


‘The plaintiffs have appealed: by. way of: 


- 
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cross appeal and complain of the disallows 
ance of interest on the amounts overdrawn 
by the defendants and of the allowance 
to the defendants :of a share in the good- 
will of the partnership business: or in the. 
assets thereof. ar > 
Counsel for the plaintiffs in the course 
of the arguments .before this Board also, 
contended that in ascertaining the profits 
of the partnership business something. 
should be charged against revenue in . 
respect of rent, light, Municipal rates and 
the like, but no such point, is raised by 


‘their case on this appeal, and their Lord- 


ships are, therefore, of opinion that the 
instructions by the Appellate Court to the 
Commissioner in this respect must stand, 
As regards the appeal of the defendants 
their Lordships find that upon the main 
contention between the parties there are 
separate findings of facts by two Oourts, 
which findings are concurrent and adverse 
to the defendants, and that no reason can 
be suggested for departing from the ordi- 
nary rule applicable in such circumstances. 
The appeal must fail so far as it seeks to 
reverse or alter those findings. In regard. 
to the statement in the Appellate Court 
judgment that interest was allowed to the 
plaintifis from the date of the plaint on 
the decretal amount found due to them: 
their. Lordships are unable to accept. the 
correctness of this view. This is not an 
action to recover some debt of which it 
can be ssid that it was due at the date of. 
the plaint. It-is.an action to dissolve and 
wind up the affairs of a- partnership; and 
until the accounts have been taken it is 
impossible to say what, if anything, is due. 
from any partner to his. co-partners, In. 
their Lordships’ opinien interest should 
only be allowed to the plaintiffs. from the, 
date of the final decree by which the amount. 


(if any) is found due from the defendants 


to the plaintiffs. 

As regards the cross-appeal their Lord- 
ships agree with the view. of the Appel- 
late Court that the defendants were at the: 
date of dissolution entitled to a 4 annag: 
share of the assets of the partnership firm, 
4, e., the assets properly attributable to the. 
arms and ammunition branch or: depart- 
ment, Among these assets must necessarily. 
be included the goodwill attaching to that 
branch or department, and the value there- 
of must be brought into the accounts, 
Their Lordships realise that in the peculiar 
circumstances of this.case the value. may, 
not be either large or easy of ascertainment; 
but what amount should be included is q 
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matter for the Court Oommissioner to 
determine upon proper evidence, 
. Their Lordships also agree with the deci- 
sion of the Appellate Court that the. de- 
fendants are not chargeable with interest on 
overdrawings. No case is made out or even 
alleged against the defendants which would 
justify a departure from the ordinary rule 
that a partner is not charged with interest 
in respect of overdrawings. 


The net result is that the defendant's- 


appeal fails in so far as it seeks to vary the 
decree appealed from. It is. true that it 
has resulted in obtaining a correction by 
this Board of the statement in the judgment 
of the Appellate Court as to the date from 
which interest should be allowed in favour 
of the plaintiff in respect of any amount 
found due to them from the defend- 
ants, but that statement formed no part 
of the decree. The defendants’ appeal 
upon the main dispute has failed. The 
plaintiff's cross-appeal; has also failed. 
‘As regards costs the Appellate Oourt in 
view of the special circumstances of tha 
case exercised their discretion and imposed 
upon each party the liability to bear their 
own costs up to the date of the Appellate 
Court decree. Their Lordships see no 
reason for criticising or altering the order 
so made; indeed, they are of opinion that 
the example may well be followed on the 
present occasion and that the parties may 
be left to bear their respective costs of the 
appeal and cross-appeal. f 

Their Lordships have considered whe- 
ther it is necessary or advisable to incor- 
poratein any order to be made on these 
appeals any specific reference to the various 
matters of detail upon which they have in- 
dicated their views, They think such a pro- 
ceeding is unnecessary. These matters of 
detail form no part of either of the decreeg 
made in this action, and their Lordships 
feel no doubt that in taking the accounts 
and working out the rights of the parties 
the judicial authorities in Sind will act 
in accordance with the views expressed in 
this judgment, ; 

Their Lordships are accordingly of 
opinion and will humbly advise His Majesty 
that an order should be made dismissing 
the appeal and cross-appeal without costs, 

K. J, R. Appeal and Cross appeal dismissed, 

Solicitors for the Appellant:—Messrs, 
T, L. Wilson & Co. 

Solicitors for the Respondents:—Mesers, 
Barrow Rogers and Nevill, 


, the rate-payers inasmuch as in such a 
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` PRIVY COUNCIL, 
APPEAL FROM 1HE SUPREME Court oF SAORSTAT 
HIREANN, 
April 10, 1930. 
Present :—Lord Ohancellor, Lord 
Blanesburgh, Lord Hanworth, 
Lord Thankerton, and Lord Russell of 
Killowen, 
Tus PERFORMING RIGHT SOOIETY, 
LimITED—APPBLLANTS ` 
VETSUS 
. Tau URBAN DISTRIOT OQUNOIL or 
BRAY— RESPONDENTS. 

Copyright Act, 1911, (1 & 2 Geo. V, Ch. 46), ss. 2 (1), 
2 (8), £-Infringement of cepyright—Innocencel 
whether good defence— Performance for‘private profit’, 
meaning of—Defence of want of knowledge—Onus o 
proof—Privy Council—Right of all subjects in His 
Majesty's dominionsto appealto Privy Council—Irish 
Free State Constitution Act, 1922, (18 Geo. V, Oh.. D), 
Sch I, Art. 73, . 

Innocence isno defence toa charge of infringe- 
ment of copyright under s.2 (1) ofthe Copyright 
Act. [p.897, col. 1] : ak 

The performance of a musical work by an Urban 
District Council would be a performance for private 
profit within the meaning of s, 2 (3) of the Copy- 
Tight Act, even ifthe profitis applied in relief of 
case-the 
Council desire tomake a profit out of the perform- 
ance so that they should not be a burden on the rates, 
[p. 897, col. 2.] 

A defence toan infringement under s, 2 (3) of the 
Copyright Act that the defendant was not awara 


and had no reasonable ground for suspecting that - 


the performance would be an infringement of copy- 
right is one which the defendant is bound to prove 
affirmatively, [ibid.] 

Every person in His Majesty's dominions has a 
right to appeal to His Majesty in Council and the 
constitution of the Irish Free State does not impair 
the right of a person from [Ireland to appeal to 
His Majesty in Council from the Supreme Court of 
Ireland. [p. 899, col.2; p. 900, col. 1.] 

Hull v. McKenna (2) and R, v. County Court J: udge 
of Wicklow (3), referred to. 

By virtue of Art. 73 ofthe Constitution of the 
Irish Free State, allsuch lawsas were in force ime 
mediately before the 6th December, 1922, continued. 
and remained in forceexceptso faras they wers 
inconsistent with the constitution and the Copy- 
right Act, 1911, andits provisions are notin any 
way inconsistent with the constitution. [p. 90], col, 2.4 

Messrs. . Stuart Beven, K. C., and 5,0. 
Henn Collins, for the Appellants. 

Messrs. T. S. F, Battersy, K. C., Alfred 
Diekie, K. C. and Charles, S. Campbell, for 
the Respondents. - : 

` JUDGMENT. 

Lord Chancellor.—On the416th Sep- 
tember,.1926, the Performing Right Society, 
Ltd., hereinafter called the appellants, 
issued a writ against the Urban District: 
Council of Bray, hereinafter called the re~ 
spondents, ‚claiming an injunction to re- 
strain the respondents their servants or 
agents from infringing the appellants’ copy~ 


right by performing in public the musical 
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“Works known as “Venus on Earth” (Lincke) 


and “Lilac Time” (Schubert, Olutsam). 
The learned Judge (Johnston, J.) decided 
in favour of the appellants, His judgment 
was reversed by an order of the Supreme 
Court (Kennedy, O. J. and Fitzgibbon, J.), 
dated the 15th November, 1927. The present 


“appeal is from that order. 


“Venus on Earth” was composed by a 
German national, and was first published 
in Germany in-1896 or 1897, and the 
performing right in it was assigned by the 
composer to the appellants on the 19th May, 
4925, “Lilac Time” was the work of an 
English national, and was composed in the 
autumn of 1921. It was assigned by the 
composer to Messrs. Chappell & Oo., Ltd., 
on the3lst May, 1922, and the performing 
right was assigned by Messrs. Chappell to 
the appellants on the lst June, 1923. 

The statement of claim alleged that the 
respondents, by their agents or servants, 
infringed the appellants’ copyright by per- 
forming in public at their bandstand at 
Bray an item from “Venus on Earth” and 
another item from “Lilac Time” and or by 
authorising the performance thereof in 
public without the consent of the plaintiffs. 

The respondents had in fact hired a well- 


known Dublin band known as the St.’ 


James's Brass and Reed Band, to give con- 
certs atthe said bandstand during the sum- 
mer season, and the two items in question 
were performed by them. 

The appellants claimed :— 

- (1) Af injunction under s.2 (1) of the 
Copyright Act, 1911, to restrain the respond~ 
ents -from infringing the plaintiff's copy- 
sighs by performing iu public such items 
an 

(2) An injunction under s, 2 (8) of the 
Oopyright Act, 1911, to restrain the re- 
spondents from permitting the bandstand 
to.be used for the said performance for 
their private profit without the consent of 
the appellants, . 

The defence put all matters in issue and 
further contended that the Copyright Act, 
1911, was not inforce in the Irish Free 
State at the material time. 

The case raises questions as to the effect 
of the Treaty between Great Britain and 
Treland, the constitution of the Irish Free 
State and the enactments consequent 
thereon, andas to the validity and effect 
of certain sections of the ‘“Oormmercial 


and Industrial Property Protection Act” . 


passed by the Oireachtas in 1927, The 


-‘Joarned Judge of first instance decided in 


favour ofthe appellants and granted the 


injunction asked for.’ On appea to the 
Supreme Court, that Oourt directed that 
notice of the appeal stating the constitu- 
tional questions involved should be served 
upon the Attorney-General, and he was 
represented by Counsel who appeared and 
argued on his behalf. The Supreme Court 
reversed the decision of the Judge of first 
instance, holding that the Oopyright Act, 
1911, was not in force in Ireland after, at 
latest, the 3lst March, 1922. It is true 
that the Act of 1927 above referred to, Part 


VI of which is a Copyright Act, purported ` ` 
. to repeal the Copyright Act, 1911. 


This 
Tepeal was to beretroactive and to operate 
as from the 6th December, 1921, the date 
of the Treaty above referred to, but the 
repeal was not to prejudice rights “acquir- 
ed before that date.” This saving was, 
however, in the view of the Supreme Court, 
of no avail to the appellants because 
though both the works in question had 
acquired protection in Ireland before:the 
6th December, 1921, the appellants, who 
took by assignments executed after that 
date, had not in the opinion of the 
Supreme Oourt “acquired their right 
before the 6th December, 1421." And since 
the Act of 1927 did not otherwise preserve 
or create copyright except in work first 
published in the Irish Free State, or of 
which the authors were citizans of, or 
resident in, the Irish Free State, the 
appellants were in their view without any 
protection at all. On the question of fact, 
as to whether the respondents had committ- 
ed a breach of the Act of 1911, supposing 
that Act to be in operation, the Supreme 
Court held as follows :— ; 

““I6 appears from the evidence and admis- 
sions in the case that upon August 11th, 
1926, the St. James’s Brass and Reed Band 
performed in a bandstand upon the Bray 
esplanade & programme of music which. 
included a waltz from ‘Venus on Earth’ 
and a selection from ‘Lilac Time,’ The 
bandstand was surrounded by an enclosure 
and a charge was made for admission, An 
attempt was made by the defence to show 
that the performance by the band was under 
a licence from the plaintiffs, but this 
ground of defence was practically abandon- 


_ed and the case proceeded upon the basis 
that if the plaintiffs possessed the copyright 


they claimed, the defendants had infringed 
it and were liable accordingly.” 

Although the Supreme Oourt made this 
statement Oounsel for the respondents, 
before dealing with the constitutional 
questions involved, advanced in the fores, 
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“front of.their argument the ‘contention. 


that no constitutional question arose for 
decision at all because (assuming that the 
Copyright Act, 1911, applied and determin- 
ed .thé..rights of the parties). upon. the 
facts of the case, no infringement of copy- 
right had been committed within the pro- 
' wision:of that Act. ee : 
Objection was taken by the appellants 
that such a contention was. not open to the 
--respondents—on the grounds (amongst. 
‘others) ‘that the trial Judge had found 
infringement upon the facts and that in 
the Supreme: Oourt, as was stated in-the 
judgment of that Court, “the case proceeded 
upon the basis that if the plaintiffs posséss- 
ed the copyright they claimed, the. defend-. 
ants had infringed it and were liable 
accordingly.” The. appellants were, how- 


ever, willing that the point should be open. - 


tothe respondents upon the terms. that 
certain correspondence which was schedul- 
ed as read in the order of the trial Judge 


should be available for this Board not- 


withstanding that only one of the letters 
had been included in the record. 


It appeared to their Lordships that it 


would be impossible for them to attempt 
to re-consider, a finding of. fact by the 
trial Judge without having before them 
all the materials. upon which, according 
to his formal. order, he had relied, and 
which the Supreme Oourt must have taken 


into consideration had they been invited. 


to review the Judgé’s finding of infringe- 


ment. Accordingly their Lordships while. 


allowing the respondents to raise the con- 


tention of no infringement, admitted the’ 


full correspondence which is scheduled to 
_ the order of Johnston, J. and were supplied 
with copies thereof. ~ 3 

In respect of “Venus on Earth" and 
“Lilac Time” two infringements by the 
respondents were alleged, viz., (1) an infrin- 
gement under s. 2 (1) of the Oopyright: 
Act, 1911, by performing them in public. 
or authorising the performance of them 
in public without the consent of the. 
appellants and (2) an infringement under. 
s. 2 (3) by permitting the bandstand on the 
esplanade atBray to be used for such perform- 
ance for their private profit without the 
consent of the appellants. 

The respondents, who are the Urban 
District Council of the town of Bray, Co. 
Wicklow, engaged the St. James's Brass. 
and Reed Band to play music in the res- 
pondents’ bandstand on the Bray esplanade: 
for the enjoyment of residents and visitors 
on various dates in the summer of. 1926, 


one of such dates being the 11th August; 


1926. The band were in no sense the 
servants of the respondents; they were paid 
a fee for each;visit and certain expenses; 
but they submitted for the approval of the 
respondents the programmes of the music 
which they .proposed to perform ‘on 
different dates. 
performed on the 11th August, 1926, includ- 


ed “Venus on Earth” and “Lilac Time,” 


and had been approved of beforehand by 
the respondents. Before’ such approval 
had been given the respondents had receiv- 
ed from the band’s secretary a letter dated 
the 20th June, 1926, in the following 
terms:— 

. “Re your letter of 18th inst, I. am ins. 
structed by my Committee to inform you 
that they, on behalf of our Band, have 
pleasure in informing you that we the, 
Band, are Members of the Performing 


Rights Society Ltd., consequently we can . 
-perform in public ‘any or all music in or 


out of print without fear of infringing of 
copyright. Enclosed please find a return 
sheet which I must ‘fill in’ after a Band 
performance irrespective of place or time, 
Trusting you,understand that your Amuse- 
ment Committee will not be liable for any 
‘item’ we play as our licence covers: our: 
performance anywhere.” | : 

. In fact the only justification for the 
statements contained in that letter was the 


existence of a licence of the 13th July, 1925, — = 


which is hereinafter referred to. 

The respondents made charges for .ad- 
mission. to an ‘enclosure of part of the 
esplanade round the bandstand and for the 
purchase of programmes, In the respond-. 
ents’ band account for the 1926 season the, 
payments consist of the sums paid to, the 
various bands engaged by, them and the 


wages of certain attendants employed by. 


the respondents: the receipts consist of 
gate receipts and payments for chairs and 
programmes (amounting to £228 8s. ld.) 
and the proceeds of a ild. rate (amounting 
to £130). For. the season 1926 a surplus. 


of receipts over expenses is shown amount-. 


ing to some £69. In respect of the pera, 
formance on the llth August, 1926, the 
payments to the.band exceeded the takings 
on the esplanade. As already stated, the 
performing rights in the two compositions. 
in question were vested in the appellants 
as to “Lilac Time” by an assignment of the, 
Tst June, 1923, and so to “Venus on Earth” 
by an as8ignment dated the 19th May, 1925, 
_ It is necessary now to consider the defens 
ces which have been raised on the facts, 


The. programme actually’ `` 
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As regards the breaches alleged under 
s. 2 (1) it is suggested (1) that the perform- 
ance of the two works was authorised by 
the licence held by the band and that 
accordingly there was no performance 
“without the consent of the owner,’ and 
(2) that although the band performed the 
‘works, the respondents neither performed 
‘them nor authorised their performance. 

_ In their Lordships’ opinion both these 
-defences fail. 

As regards the first defence, this turns 
upon the true construction of the licence. 
The authorisation is contained in cl. I o 
the document and is in these terms:— 

“to perform publicly any and every 
Musical Work for- the time being in the 
Repertoire of the Society and of the 
‘Societies or Unions for the time being 
affiliated thereto for Great Britain and 
Treland for occasional performances in the 
United Kingdom at Flower Shows, Bazaars, 
Public Balls, and similer entertainments 
‘of an ephemeral nature, at premises having 
no permanent responsible management, 
‘being premises where music is not usually 
‘performed as a part of a public entertain- 
ment, not exceeding seven consecutive days 
computed from Sunday to Saturday at any 
one place of entertainment.” 

In their Lordships’ view the seven con- 
secutive days refer to and impose a limit 
on the performances under the licence, and 
the licence only extended to performences 

` at entertainments at premises which have 
no permanent responsible management 
and where music is not usually performed 
as part of a public entertainment. Neither 
‘the Bray bandstand nor the Bray esplanade 
can be said to be premises which answer 
‘this description. The performances of the 
‘two works accordingly took place without 
the consent of the appellants. It is true 
‘that by the letter of the 20th June, 1926, 
the respondents were told that the band 
could perform any item without infringe- 
‘ment of copyright, but even assuming 
(what was not proved) that the respondents 
‘believed and relied upon the statement, 
‘innocence is no defence toa charge of 
‘infringement of copyright under s. 2 (1). 
As regards the second ground of -defence 
‘under s. 2 (1), the correspondence and the 
‘answer to the sixth interrogatory establish 
‘that the respondents approved to be per- 
formed by the band, a programme which 
‘was performed and which contained the 
-two pieces in question, and aécordingly in 
-their Lordships’ opinion the respondents 
»guthorised the performance in public of 


57 


“Venus on Earth” and “Lilae Time.” 
Here, again, innocence of infringement is 
mo answer, The offence is complete if (as 
is the fact) the respondents authorised the 
performance of a programme which in 
fact included the two works in question. - 
In the result the defences to the charge 
under s, 2 (1) fail, and the appellants have 
made out their claim to an injunction. 
Their Lordships, however, think that it 
would have been more appropriate in the 
present case to restrain the respondents 
4rom authorising the performance of the 


Í - works rather than to restrain them from 


performing them. 
“As regards the breaches alleged under 
s. 2 (9), the respondents raised three con- 
tentions: viz., (1) That the licence authoris- 
ed the performance; (2) that the perform- 
ance was not for private profit; and (3) 
that they were not aware and had no reason- 
able ground for suspecting that the per- 
formances would be an infringement -of 
copyright. é 

The first point has been considered 
above:!the licence did not authorise the 
performances in question, As regards the 
second: point, their Lordships are in agree- 
ment with the views expressed by Roche, 
J., in,the case of the Performing Right 
‘Society v. Bradford Corporation (l), viz., 
‘that although the profit, if any, made would 
only be applicable in relief of the rate- 
payers, nevertheless the respondents were 
acting for their private profit within the 
meaning of the sub-section in that they 
desired to make a profit out of the con- 
gerts so that they should not be burden on 
the rates. | 

As regards the third point, this appears 
to their Lordships to be a defence which 
the respondents under the terms of the 
sub-section were bound to prove afirma- 
tively.: This they made no attempt to do, 
and there was no evidence upon which the 
‘Court could have found that the defence 
had been established. The letter of the 
20th June, 1926, does not establish it and 
indeed is not of itself evidence against the 
appellants at all, 

For these reasons their Lordships are of 
opinion that if the Copyright Act, 1911, 


_applied to the Irish Free States on the 


lith August, 1926, and if the judgment 
falls to ba framed in accordance with the 
rights of the parties as they existed at the 
date of the suit, then the appellants would 
‘be entitled to succeed on. this appeal. 


(1) MacGillivray's Oopyright Cases (1917-23), 
p. 309, 
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- Their Lordships: now turn to the import- 


“ant constitutional and other questions 


known as the Irish Free State. 


. involved. It is urged by the respondentsa— 


1. That the Board has no jurisdiction to 


` hear this appeal. 


2. That the Oopyright Act of 1911 was 
not in force in Ireland after midnight of 


‘the 5th December, 1922, or at any rate ` 


only to a limited extent as hereinbefore 
mentioned. R 

. 3 That bys. 174 of the 1927 Act 
passed by the-Oireachtas the Copyright Act 
of 1911 was in fact repealed with no saving 


. of the appellants’ rights, and, lastly, 
~ 4, That, by the Act of 1929, entitled 


i'The Copyright (Preservation) Act, 1929,” 
passed by the Oireachtas, on the 24th July 
of last year, this Court is prevented from 
giving any remedy in respect of past 
infringements by reason of s. 4, the. terms 
of which are set forth in a later part of 
this judgment. 


< On the 6th day of December, 1921, there 


‘was concluded an agreement fora Treaty 
between Great Britain and Ireland, which 


“provided, amongst other things:— . 


“Artiele 1. Ireland shall have the. same’ 
constitutional status in the Community of 
Nations known asthe British- Empire as 
the Dominion of Oanada, the Commonwealth 
of Australia, the Dominion of New Zealand, 
and the. Union of South Africa, with a 
Parliament having powers to make laws 
for the peace, order and good government 


of Ireland and an Executive.responsible to 


‘that .Parlisment, and shall be styled and 

“Article 2. Subject to the provisions here- 
‘inafter set out the position of the Irish 
‘Free State in -relation to the Imperial 
Parliament and Government and otherwise 
‘Shall be that of the Dominion of Oanada, 
and the -law, practice and constitutional 


- usage governing the relationship of the 


. ‘Orown or the representative of the Orown 


and of the Imperial Parliament to the Domin- 
ion of Oanada shall govern their relation- 
ship to the Irish Free Siate, 

© “Article 18. This instrument shall be sub- 
mitted forthwith by His Majesty's Govern- 
‘ment for the approval of Parliament and by 


| the Irish signatories to a meeting sum- 


moned for the purpose of the members 
elected to sit in the House of Commons of 
Southern Ireland, and, if approved, shall be 
ratified by the necessary legislation.” 

| By Art. 17 provisional arrangement 
for the administration of Southern Ireland 
during the interval between the 6th Decem- 
er, 1921, and the- constitution of a Parlia- 


sz 


‘April, 
‘Provisional Government Transfer of Func- 


-ment and Government of the Irish ‘Free 


State in accordance with its terms, was 
made. The “Articles of Agreement for 
the Treaty” were submitted to Dail Eireann, 


‘and that assembly by a majority vote 


passed a resolution on the 17th January, 
1922, approving of the Treaty. Upon the 
14th January, 1922, the Treaty was sub- 


‘mitted to 3 meeting summaned for that 


purpose of the members elected to sit in 
the House of Commons of Southern Ireland, 
and was passed by the unanimous vote 
of the 66 members present. The meeting 
then proceeded to constitute a Provisional 


Government consisting of eight ministers ` 


and of such other persons as might from time 
to time be determined by the ministers for 
the time being. - 

On the 31st March, 1922, by the Irish 


‘Free State Agreement Act, 1922, the Im- 


perial Parliament gave the force of law 
to the “Articles of Agreement for the 
Treaty” above referred to, as from the date 
of the passing of that Act. ‘Upon the lst 
the Privy Oouncil passed ` the 


tions Order,” 1922, which recited that 


“departments of the Provisional Govern- 


ment in Ireland had been constituted by 
that Government. to discharge the func- 


tions therein mentioned as assigned to 


them." This was in accordance with Art. 
17 of the Treaty above referred to and the 


‘Trish Free State Agreement Act, 1922, and 
the functions in connection with- the ad= 


ministration ofpublic. services in Southern 


Ireland heretofore performed by existing ` 
.Government Departments and Officers were 


transferred to the Departments and Officers 
of the Provisional Government. On the 
27th May, the Provisional Government 
issued a summons for election of members 


„to serve ina Parliament to meet in Dublin 


on the Ist July to frame a constitution for 
the Irish Free State. It is unnecessary to 


‘go into further details of historical facts, 


and it is sufficient to say that the elections 
were duly held. The Parliament was pro- 
rogued from time to time and did not 


‘actually meet till the 9th September, and 
‘upon the 15th October, it enacted the 


present constitution of the Irish Free State, 
Upon the 5th December, 1922, the Imperial 
Parliament passed the Act known as “The 


Trish Free State Constitution Act,” 1922, 


s. 2, the preamble of which recited :— 
“Whereas the House of Parliament con- 


‘stituted pursuant to the Irish Free State 


(Agreement) Act, 1922, sitting as a Con- 
stituent Assembly for the settlement of tha 


~~ 


`~ 
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Constitution of the Irish Free State, has 


passed the Measure (hereinafter referred: 


to asthe Constituent: Act); set forth in the 
Schedule to this Act, whereby the Constitu- 
tion appearing asthe First Schedule: to. 
the Oonstituent Act is declared to be the 
` Constitution of the Irish Free State; and 
whereas by the Oonstituent Act the-said. 
Constitution was made subject to the follow- 
ing provisions, namely: the said Constitu- 
tion shall be construed with reference to 
the Articles of Agreement for a Treaty 
between Great Britain and Ireland set 
forthin the Second Schedule hereto annex- 
ed (hereinafter referred to as the Scheduled 
Treaty), which are hereby given the force 
of law, and if any provision of the said 
Constitution or of any amendment thereto 
„or of any law made thereunder is in any 
respect .repugnant to any of the provisions 
of the Scheduled Treaty it shall, to the 
extentonly ofsuch repugnancy, be absolute- 
ly void and inoperative and the Parlia- 
ment and the Executive Council of the Irish 
Free State shall respectively pass such 
further legislation and shall do all such 
other thingsas may be necessary to imple- 
ment the Scheduled Treaty.” . - : 
Séction 1 provides that the Constitution 
eet forth in the First Schedule to the Oon- 
stituent Act shall, subject to the provisions 
_to which the same is by the Oonstituent 
Act so made subject as aforesaid, be the 


Constitution of the Irish Free State, and 


shall come into operation on the same 
being proclaimed by His Majesty in ac- 
cordance with Art, 83 of the said Oon- 
stitution, and the Constitution itself ia con- 
tained inthe Schedule to the Imperial Act 
of Parliament, . 

- It will thus be seen that the Oonstitu- 
tion has been passed by the Parliaments in 
both countries, but it is to be construed 


with reference to the Articles of Agreement. 


for the Treaty. | 
The Constitution consists of 83 Articles, 
the last of which provides:— 


“The passing and adoption of this, Oon- 


stitution by the Constituent Assembly shall 
be announced as soon as may be and not 
later than the 6th December, 1922, by 
proclamation of His Majesty, and this Con- 
stitution shall come into operation on the 
. issue of such proclamation.” . 
_ As above stated, the 1922 Act was passed 
by the Imperial Parliament on the 5th 
December, of that year, and ypon the next 
day the proclamation referred to in Art. 
. 83° was made and the Constitution came into 
“ operation. Ba a ‘ 
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Although, therefore,: many interesting 
legal questions may arise as to the effect of 
what happened when the Irish Free State 
became a self-governing Dominion; the 
solution to many of these will be found by 
referring to and properly interpreting the 
Articles for the Treaty and the Irish Free 
State Constitution, 


- Their Lordships now turn to the variou 
points abovementioned. As to the first, 
point—that there is no jurisdiction in the 
Board to hear the appeal: | - 

The argument advanced by the learned 
Counsel for the respondents upon this pointi 
ranged over a variety of topics and his- 
torical incidents, some of which appeared 
to their Lordships to be hardly germane 
to the debate. They traced the original 
jurisdiction of the Privy Council, admitting 
that anybody in His Majesty’s dominions 
had aright to appeal to the prerogative 
in the exercise of which His Majesty 
would be guided by the advice of this 
Board, but they contended that this right 
had never been applied to Great Britain. 
or Ireland as they were separate Kingdoms 
to which the doctrine did not apply. ‘In 
their Lordships’ opinion, however, : this 
point has been concluded by the Constitu- 
tion: of the Irish Free State itself. Articles 
64 to 69 set’: up the Courts of the new Trish 
State, and Art, 66 states:— : 


“The Supreme Oourt of the Irish Free 
State (Sacrstat Fireann) shall, with such 
exceptions (not including cases which 
involve questions as the validity of any 
law) and subject. to such regulations as 
may be prescribed by law, have appellate 
jurisdiction from all decisions of the High 
Court: The decision of the Supréme Oourt 
shall in all cases- be final and conclusive, 
and shall not be reviewed or capable of 
being reviewed by any. other Court, Tribu- 
nal or Authority whatsoever: oe 

“Provided that nothing in this Constitu-_ 
tion shall impair the right of any person 
to petition His Majesty for special leave 
to appeal from the Supreme - Court to 
His Majesty in Council or the right: of His 
Majesty to grant such leave. |, 

It will be observed that this proviso 
declares “that nothing in the Constitution 
shall impair the right of any person to 
petition His Majesty for special leave. to 
appeal from the Supreme Oourt to His 
Majesty in Council or the right of His 
Majesty to grant such leave. Although . 
these words would appear to be plain and 
beyond dispute- as applied to a case in_ 
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which such special leave has been duly. 
given, it was contended by the respondents 
that the proper reading of the words was 
that nothing should impair the right, if any, 
«Of any'person to petition His Majesty for 
special leave to appeal, and that there was 
no right ‘at any time for any person from 
Treland so to petition His Majesty in 
Gouncil.. Appeals from Ireland lay to the 
House of Lords, and, therefore, there was 
nothing for the proviso | to 
upon, ` j 
` Their Lordships think that this is a 
wrong reading of the proviso which is 
found in the clauses of. the Constitution 
which are to be construed with reference 
to thé Articles of Agreement for a Treaty. 
between’ Great Britain and Ireland, and 
therefore, with reference to Art. 2 of the 
Treaty which provides that the position 
of the Irish Free Statein relation to the 
Imperial Parliament and Government and 
otherwise shall be that of the Dominion 
of Oanada and. that the law, practice and 
constitutional usage governing the relation- 
ship ofthe Crown or the representative 
of the Orown and of the Imperial Parlia- 
ment to the Dominion of Oanada shall 
govern their relationship to the Irish Free 
State, Accordingly the proviso specifically 
ensures that the right to petition His Majes- 
ty in Council shall subsist by stipulating 
that nothing shall impair it. , . 

' Then it was said that the words “His 
Majesty in Council” must refer to the Irish 
Privy Oouncil and not to the Privy Council 
in England. Their Lordships, by the same 
reasoning as above, cannot think that the: 
words “HisMajesty in Oouncil” as used in 
the Irish Free State Constitution andin both 


Acts of Parliament to which it is scheduled ` 


mean anything else than the Privy Council 


on whose advice His Majesty acts in dealing’ 


with - appeals from the’ Dominions. Bec- 
tion 10 of the “Adaptation of Enactments 
Act”, 1922, which runs as follows:— 
~“Wherever ‘it is provided in any British 
Statute that any act or thing shall or may 
be made or donè by Order in Council, or 


by the King (or Queen) in Council, or by’ 


Proclamation of the King (or Queen) or of 
-the King (or Queen) in Council, then every 
such act or thing may be made or-done in 
Saorstat Hireann by an Order of the Gover- 
nor-General of the Irish Free State upon 
the advice of the Executive Council of the 
Ttish Free State” appears to refer only to 
orders in Council which in Ireland are now 
effected by an order of the Governor- 


General of the Irish Free State. upon the 


Trish Free State. 


operate. 


advicé of the Executive Council of the 
Section 10 has not any-" 
thing to do with the matter under discus- 
sion, nor could it alter the plain meaning 
of the Treaty between the new Irish. Free 
State and Great Britain. Ake 
"Lord Haldane, in the case of Hull v. 
Mckenna (2), said :— co Aner PN ak 
" “The sovereign, as the Sovereign of the 
Empire, has retained the prerogative of 
justice, but by an Imperia] Statute to 
which he assented, that was modified as 
regards constitutional questions in the case 
of Austrália. That is the only case I need 
refer to where there has been any modifica: 
tion. In Ireland, under the Oonstitution 
Act, by Art. 66, the prerogative is saved, 
and the prerogative, therefore, exists in 
Ireland just as it does in Oanada, South 
Africa, India, and right through ‘the 
Empire, with the single exception that I 
have mentioned—that it is modified in . 
the case of the Commonwealth of Australia 
in reference’ to, but only in reference to, 
constitutional disputés, in Australia." ` : 
The Right Honourable Oharles Andrew 
O'Connor, the Master of the Rolls, in the 
case of R.v. County Court Judge of Wicklow 
(2) said, discussing Aris. 66 and 73:— >- 
“If, therefore, the Courts of the Irish Free 
State have jurisdiction under the Act (4. e., 
the Workmen’s Oompensation Act) ‘for 


< persons living in Great Britain, they have 


been deprived of a legal right previously 
vested in them. True, there is a right to 
petition His Majesty for special leave to 
appeal to His Majesty in Council, But 
this is not the same thing.” a oe 
` It is not without interest to observe that 
in the carefully drawn case of the respond- 
ents in this appeal ab many as twenty 
reasons were given why the appeal should 
not be allowed. The point under discussion 
does not find a placein any of the twenty 
reasons so carefully prepared, and emerged: 
for the first time on the second day of the 
hearing of the appeal. i 


“As to the second.point, that the- Oopy-. 
right Actof 1911 was not in force in Irelañd 
after midnighton the 5th December, 1922, 
or alternatively that it was only in force to 
such limited extent as protected persons 
who were ‘citizens of or resident in the- 
Trish Free State, or works first published in ` 
the Irish Free State ; itis on this question 
that the Supreme Court differed from the, 
Court of firstInstance, The reasoning by 


‘(2).(1996) Ir. R. 402 at p. 404. ; 
(3) (1924) 3 Ir, R, 139at p, 147, 
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which the Supreme Oourt arrived at their 
determination was as follows : : 
- The Copyright Act, 191], provides by s. 
25 (1) that the Act shall extend throughout 
His Majesty’s Dominions provided that it 
shall not extend to a self-governing Domin- 
jon unless declared by the Legislature of 
that Dominion to be in force therein. The 
Legislature of the Irish Free State has made 
no such declaration. Section 35 of the Act 
defines . ‘self-governing dominion” as 
meaning the Dominion of Oanada, the 
Commonwealth of Australie, the Dominion 
of New Zealand, the Union of South Africa 
and ‘Newfoundland, but the Supreme Court 


held that at latest by the 3lst March, 1922, 


when the legislation was passed which gave 
the force of law to the Treaty between 
Great Britain and Ireland, the Irish Free 
, State acquired thestatus of a self-governing 
dominion and in the words of Fitzgibbon, 
.J,, who gave the judgment of the Court: — 
“though not one of the self governing 
dominions named in the Copyright Act of 
1911 because it. had not then been-in ex- 
` istence at all, the Irish Free State became 
“a self-governing dominion within the terms 
of-the Copyright Act, and from that date 
the Copyright Act of 1911, by the express 
terms of s. 25 (1) ceased to extend to the 
Irish Free State’. ` 
‘Their Lordships are of opinion that this 
reasoning is not correct. It. might be 
sound if there was no definition of the 
phrase ‘‘self-governing dominion” in the Act, 
for then any part of the Empire which 
became a self-governing dominion sub- 
sequent to the passing of the Act might 
enjoy the advantages conferred by the Act 
upon such : territories, Unfortunately, 
however, for the argument, as above point- 
ed out, by s. 35 “self-governing dominion” 
ig specifically defined and restricted, and 
the definition does not include Ireland. 
The proper way to interpret the Act would 
be wherever the words ‘self-governing 
dominion occur to read inthe definition, 
and it would then be immediately seen that 
the words would be “Oanada, Australia, 
“New Zealand, South Airica' and Newfound- 
land.” Itisonly by reading intos. 35 of 
the Copyright Act, 1911, words that it does 
notcontain that the Supreme Oourt arrived 
` at their conclusion, | 
An interesting, but not very sound, 
argument was advanced by the learned 


-Counsel for the respondents when -he 27 


repeatedly asked the question “what laws 
-came over, to Ireland with the Treaty?” and 
he cited Mayor of Eyons v. East India’ Com- 
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. pany (4), where Lord Brougham laid down. 
the principle governing the introduction of. 


the English Law into aconquered or ceded 


country; and Lauderdale Peerage Case (5), ., 
where Lord Blackburn discussing what laws. ~ 


applied to. the early Eaglish settlers in: 
America said, on page 744* : 

“When the province of New York was 
founded by the English settlers who went 
out there, those English settlers carried with, 
them all the immunities and privileges and 
Laws of England.’ The settlers who go out 
carry out the law so far as it is applicable to 
the new situation,” f 

Interesting as these questions are, their 
Lordships do not think they are-relevant to 
the matter under debate. lt cannot be 


said that the position in Ireland was in any. 


way equivalent tothe position in.America 
-when the Pilgrim Fathers landed there ; 


on the contrary, Ireland was a highly. 


civilised country which had for generations 


-been living under a Code of Law, and it is 


not a question of what laws the Free State 
“took over”. The Free State had laws and 
institutions at the time of the alteration in 
the relationship between the two countries, 
“and, moreover, it is provided by Art. 73 of 
the Coristitution that: i 

“Subject to this Constitution and to the 
-extent to which they are not inconsistent 
therewith, the laws in forcein the Irish 
Free State (Saorstat Eireann) at the date .of 
-the coming into operation of this Constitu- 
tion shall continue to-be of full force and 
effect until the same-or any . of them shall 
have bean repealed or amended by enact- 
ment of the Oireachtas. f ` 


Their Lordships think “that itis not a 


question of what lawa “came over” at the 
critical moment, but that the right view to- 


take is that by virtue of Art.73 all such 
laws as were in force immediately before 
the 6th December, 1922, continued and 
remained in force except so far as they 
were inconsistent with the constitution, and 
they cannot hold that the Copyright Act, 
1911, and its provisions werein any way 
inconsistent with the constitution. In this 
their Lordships~ are confirmed by the 
attitude and opinion of the Irish Parliament 
itself.; by the Industrialand Oommercial 


` Property (Protection) Act, 1927, s.- 4,it was 


-provided that the Acts mentioned in the 
First Scheduleto theAct are repealed and 
(4) (1836) 1 Moo. P. O. 175; 12 E. R. 782; 43R. R. 
(5) (1885) 10 A. O. 692. 

(3) 98d 1R. Be 214; 93 L. 
269; 68 S. J. 117; 40 T. L. R. 15 


.K. B. 331; 130 L. T, 
=Pago of (1885) 10A: OE4] a 


- 


Ni 
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one of the'Acts so repealed was thé Oopy- 
Irish Legislature 
evidently thought that the Copyright Act 
was still.in existence, and not only so, but 


‘having repealed it, by Part 6 of the Act it 
re-enacted a new Oode of Copyright. Learn-. 


-ed.Counsel for the respondents, faced with 
this difficulty, was obliged to arguein the 
somewhat rhetorical phrase already referred 


` to, that although the whole Copyright Act 


. had not “come over,” part “came over” name- 


ly the part referring to works by persons who 
were citizens ofor resident in the Irish 
‘Free State, and to works first published 
in the Irish Free State, and, therefore, it 
was necessary for the Irish Free State Par- 
liament torepeal that part of the Act which 
had “come.over.” The short answer to this 
argument is that there is no trace of any 
such idea-to be found from first to last in 
any document, whether Act, Treaty or Con- 
stitution, and .no facts and no reasons were 
given to support it. There is no suggestion 
in Art, 73 that a law may continue but 
in an amended or modified form; on the 
contrary such laws as are continued by 
Art. 73 are by its express terms continu- 
ed “of full force and effect.” It is not neces- 


. Bary to lay down what laws did or did not 
` continue in force. 


One instance cf a law 
that did not continue in force may be found 
in the case of Wakely v. Triumph Cycle Lid. 
(6). where it washeld that the Judgment 
Extension Act. had ceased to operate in the 
Irish . Free. State. This was clearly a case 
where a new system of judicature having 
been appointed under the Constitution thé 
Judgment Extension Act could not operate 
in regard thereto. Their Lordships are, 
therefore, of,opinion that the Copyright Act, 
1911 was in force in Ireland after the com- 
ing into operation of the, Constitution. 


Their ‘Lordships now turn to the third 
contention, that bys. 174 of the Industrial 
and Commercial Property (Protection) Act, 
1927, the Copyright Act, 1911, was repealed 
with no saving of the appellants’ rights. 

This depends upon the meaning of the 
word “acquired ” in s. 174 (1), which pro- 
vides as follows:— 5 


“The repeal of the Copyright Act, 1911, 
by the Act shall.not, save as otherwise 
expressly provided in this part of this Act, 
add to, derogate from, or otherwise affect 
any „copyright or other right acquired 
before the 6th day of December, 1921, under 
or by virtue of the Oopyright Act, 1911, or 
any Order made thereunder.” 
`- The contention of the respondents, which 


was supported by the Supreme Court, was 
that as the rights which the appellants 
were seeking to enforce had been acquired 
by them only after the 6th day of Decem- 
ber, 1921, since they had taken by assign- 
ment after that date, the section gave the 
appellants an assistance. Their Lordships 
think that the words “rights acquired” 
cannot be read in a sense which limits 
them to the acquisition of and devolution 
of title, but they must embrace, the incep- 
tion of the right. There seems to be no 
possible reason why the rights of an author 
who has not assigned should remain, while 
such rights if they have been assigned to 
an assignee should be lost, It must not be 
forgotten that the original right is not only 
a right to the. copyright but a right to 
assign it. poe 

Their Lordships are, therefore, of opinion 
that this contention is incorrect, and that 
the appellants were right in contending - 
that s. 174 (1) reserved their rights. í 

Their Lordships now come to the final - 
point, the effect of the Act of 1929, Sec- - 
tion 1 provides: ~ 

“Every copyright. which was subsisting 
in the late United Kingdom of Great Britain 
and Ireland on the 5th day of December, 
1921, under or by virtue of the Copyright 
Act, 1911, or any Order made under that 
Act, shall (notwithstanding anything con- 
tained in the Industrial and Commercial 
-Property (Protection) Act, 1927 (No. 15 of’ 
1927), but subject to the provisions of this 
Act), subsist and be deemed always to have 
.subsisted in Saorstat Eireann as full res- 
pects, whether as to duration, force, effect, 
limitation, obligation, or otherwise howso- 
ever, as the same would have so subsisted 
if the Copyright Act, 1911, and every Order 
made thereunder and in force on the 5th 
day of December, 1921, had always been, 
now were, and hereafter continued to be in 
‘full force and effect in Saorstat Eireann.” 

Section 4 provides :— - 

“Notwithstanding contained in this Act, 
no remedy anything or relief, whether by 
way of damages, injunction, costs, experises 
‘or otherwise, shall be recoverable or 
granted in respect of or by reason of an 
infringement in Saorstat Eireann before 
the passing of this Act of a copyright by 
this Act declared to subsist or deemed to’ 
have subsisted in Saorstat Eireann.” 
- The language of s. lisa little confusing 


“but translatiag it from the abstract into 


the concrete it may be put as follows: 
The copyright in “ Lilac Time” was subsist- 
ing on the 5th day of December, 1921, in 
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the’ United Kingdom. The ‘section may, 
therefore, be read “the copyright in ‘Lilac 
Time’ shall subsist and is to be deemed 
always to have subsisted in Saorstat Hireaun 
as the same would have subsisted if the 
. Oopyright Act, 1911, had always been, now 
were and hereafter continued to be in full 
force and effect in Saorstat Hireann.” = ` 

The difficulty in the appellants’ way is 
s. 4. By the hypothesis upon which their 
Lordships are now founding, it must be 
granted— 7 K 

1. That there was copyright in “Lilac * 
and “Venus on Earth” on the llth 
August, 1926, and i 

2, There has been an infringement. 

The Irish Legislature in effect has express- 
ly declared that the copyright in “ Lilac 
Time” and “Venus on Earth” subsists and 
shall be deemed always to have subsisted 
in Saorstat Eireann, . , 

But it has also by the above s. 4 enacted 
that no remedy or relief whether by way of 
damages, injunction, costs, expenses or 
otherwise shall be recoverable or granted in 
respect of or by reason of an infringement 
before the passing of the Act of any such 
copyright. A reference to Article 43 of the 


Constitution may be sufficient to explain 


the insertion in the Act of some such pro- 
vision. The Legislature assumed, it would 
seem, that the decision of the Supreme 
Court in this case correctly. declared the 
law at the date it was given. The law, 
however, as- so declared by the Supreme 
Oourt did not command the approval of 
the Legislature, which embodied and made 
effective ita disapproval in the declaration 
ina contrary sense contained ins. 1. But 
a 43 -of the Oonstitution provides 
that: y 

“The Oireachtas shall have no power to 
declare acts to be infringements of the law 
which were not so at the date of their 
commission.” f . 

With this article in view the Legislature 
may weli have- thought it necessary to 
insert s.4in the Statute. That the law of 
the ‘Irish Free State, as now appears from 
this judgment, was in truthat the date of 
the decision of the Supreme Court what 
the Oireachtas in this Statute has declared 
it to be and always to have been cannot 
abridge the effect of s. 4, which, until repeal- 
ed, as it may now be, must have full effect 


given to it by all Courts. e 


With the provisions of 5.4 in view ib 


remains now for their Lordships to deter- 
minè the advice which they may properly. 
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tender to His Majesty. If they were to 
advise that. the: décree of the Supreme 
Court be discharged, the result might be 
indirectly to restore the order of the Trial 
Judge against the respondents. For that 
reason’ although the basis on which the 
decree of the Supreme Court was rested has 
commended itself neither to the Irish Legis- 
lature nor to the Board, their Lordships 
are not ina position to recommend that it 
be discharged altogether. . Se its athe 
_ Bat ‘the ‘order for payment of costs by 
the appellants contained in that decree was 
neither in accord with the actual rights 
of the parties at its date, nor is it in accord 
with these rights-as now by Statute declar- 
èd. It-is right, therefore, that that part of 
the order should be discharged, there being 
nothing in the Act of 1929 which stands in 
the way of such a direction’ being given. 
And sucha discharge need not disturb any- 
thing actually done under the order because 
their Lordships were informed that the costs 


“by the order awarded had neither been paid 


nor even taxed. _. Eg 

In these circumstances, their Lordships 
are of opinion that the proper course is to 
discharge the. order of the Supreme Court 
appealed from in so far as it directs pay- 
ment of costs, but not further or otherwise, 
and their Lordships- will humbly advise 
His Majesty accordingly. Pits te 

Much of the hearing before the Board 
was taken up with an argument by the re- 
spondents on the above questions of fact, 
in the course of which they set up 8 case, 
which, already neglected or abandoned in’ 
Ireland; was not in itself, as has heen shown 
even tenable. . ; 

In these circumstances there ought in 
their Lordships’ judgment to be no order 
as to the costs of the appeal. f 

A. l Order discharged in part. 


Sclicitors for the Appellants:—Mesers. 
Syrett & Sons. f 
Sclicitors 


for the - Respondente: —Mra 
Burehells, f 
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ie PRIVY COUNCIL. 
APPEAL FROM TRE OUDH Curr Court. 
l . March 25, 1930. 
' > Present:—Lord Atkin, Sir Lancelot 
- ; Sanderson and Sir Benod Mitter. 
-` Raja Bahadur Raja, BISHNATH i 
SARAN SINGH—PLAINTIFF—APPELLANT. 
a KG ' versus : 
RAWAT SHEO BAHADUR SINGH 
i —DEFENDANT— RESPONDENT. 
Under-proprietary rights-~Governor-General's Pro- 
clamation of 1858 confiscating proprietary rights 
in the-sdil of. Oudh—Re-grant, effect of, on under- 
a janna rights—Evidence of under-proprietary 
right. - - 
i A pesuane bythe plaintiff, a talukdar, as 
the superior proprietor of the village, for a declara- 
tion that the defendant had’ no proprietary or 


under-proprietary right in the. village, the defend- , 


ant pleaded that he held under-proprietary rights 
in the village, which had been granted to his 
ancestor by the ancestor of the plaintiff: 

Held, that the evidence adduced ‘by the plaintiff 
was sufficient to throw thé onus upon the defend- 
ant of proving that he had the under-proprietary 
rights:in' the village which he claimed. ` 
. Held, further, on the evidence, that the defendant 
had discharged the said onus. [p. 905, col. 1) 
` Although by the Governor-General’s Proclamation 
of March, 1858, proprietary as well as under- 
proprietary rights in the soil of Oudh were con- 
fiscated “and passed to the British Government, by 
the’ express conditions of the re-grant by the 
Government of the full. proprietary rights to the 
quondam owner, the under-proprietary rights in the 
soil, which had been held against the proprietors 
before the’ confiscation, were likewise restored to 
their respective former‘ owners. [p. 907, col. 2.] 7 

Appeal from a judgment and decree; 
dated the 13th December, 1926, of the Ohief 
OourtofOudh and printéd as 99 Ind. Oae 
876, which reversed a judgment and decree, 
dated the 3lst August, 1925, of the Sub- 
ordinate Judge, Rai Bareli. l ; 

Messrs. Dunne, K. C., Parikh and B. B. 
Joshi, for the Appellant. 

Messrs, DeGruyther, K. C., and Dube for 
the Respondent. 


JUDGMENT. < 
-:Sir Lancelot Sanderson,—This is 
-an appeal by Raja Bahadur Bishnath 
“Saran Singh, who was the plaintiffin the 
suit, against a decree of the Ohief Court of 
. Oudh dated the 13th December, 1926, which 
reversed a decree of the Subordinate Judge 
of Rai Bareli, dated the 3lst August, 1925, 
In the Suit (No. 33 of 1925) the plaintiff 
prayed for a declaration that “the defendant 
has no proprietary or under-proprietary 
right in village Sijni, pargana Mohanganj.” 
The above-mentioned village lies within the 
taluga of Tiloi, in the District of Rai Bareli, 
and the plaintiff is the owner of the taluga, 
In his right of taluqdar the plaintiff is the 
superior ‘proprietor of the village. 
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The defendant, Rawat Sheo- Bahadur 
Singh, is in actual possession of the village, 
and at the time of the suithe was paying 
to the plaintiff a yearly rent of Re. 2,019. 

The plaintiff served a notice of ejectment 
upon the defendant; the dateof the notice. 
is not clear: but it must have been shortly 
after the plaintiff came of agé, which was in 
March, 1520, Thereupon the defendant 
brought a suit against the plaintiff -under 
8, 108 (8) of the Oudh Rent Aet XXII of 
1886, for, contesting the notice .of eject- 
ment, - ` a E : i 

The notice of ejectment was based on the 
allegation that the defendant was merely a 
thekedar ofthe village and as such ‘was 
liable to ejectment by means of a notice. 

The defendant's suit was based mainly on 
the allegation that he held under-proprie- 
tary rights in the village, which had been 


_granted to his ancestor by the ancestor of . 


the plaintiff four generations ago. 

The Assistant Collector, who heard the 
suit, decided on the 22nd: March, 1923, that 
the matter was res judicata as far:as the 
proceedings in the Revenue Court were con- 
cernéd, and he held that the defendant - 
could not be treated as an ordinary thekedar 
and liable to ejectment by notice “until the 
Oivil Courts come to a contrary finding.” 

The notice of ejectment, therefore, was set 
aside, a 

The plaintiff thereupon instituted the 
present suit in the Court of the Subordinate 
Judge of Rai Bareli on the 28th March, 
1928, 

The plaint alleged:— 

“2. That the defendant has been working 
as a thekedar on behalf of the estate for 
purpose of realising rènt, etc., on payment 
of rentand he has to pay Re. 2,0190n 
account of rent at present.” 

And the prayer was fora declaration as 


`- already stated. 


The main allegations in the written state- 
ment were as follows:— 

“Paragraph 17. This allegation of the 
plaintiff is quite wrong that the defendant 
has besn working on behalf of the. estate 
for the purposes of collecting rent, etc.; as 
a mere thekedar on payment of annual rent. 
The truth of the fact is that in Shahi times 
Bhawan Singh, ancestor of the defendant, 
had taken partin a battle along with Raja 
Shankar Singh, ancestor of the plaintiff, and 
he was Scan he the same battle. 
death of hawan Singh, . Ram -Baksh 
Singh, the brother of the deceased, married 
the daughter of the decéased with: Babu 


“ Thakur Pershad, son of Raja Shankar 


After the | 
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Bakhsh Singh, At- that time- Rawat 
-Barabjit Singh, son of Bhawan Singh, was a 
minor and for-this reason Raja Shankar 
Bakhsh Singh, having regard to the rela- 
tionship- and services of Bhawan Singh, 
gifted the village in dispute under a deed 
of gift (which was-burnt in a fire) to Rawat 
Sarabjit Singh generdtion after genera- 
“lon. i : 

“Paragraph 18. That the defendant and 
his ancestors exercised their proprietary 
rights, i e„ gave land to reyayas for planta- 
tion of groves, allowed muafis and planted 
groves themselves which exist up to the 
present-days, peopled puras and constructed 
dams. ; 

“Paragraph 19, Thatthe defendant has 
been in possession of the proprietary 
„powers for the last three generations under 
-a deed of gift executed by Raja Shankar 
_Bakhsh Singh and the plaintiff belongs to 
the fourth degree in the line of Raja 
Shankar Bakhsh Singh, The defendant has 
got proprietary rights in the villsge in 
“dispute. 

“Paragraph 20. That the defendant 
rand his ancestors have remained in pro- 
prietary possesssion for about 125 
years from the date of gift on payment 
of fixed jama to the knowledge of the 
plaintiff and his ancestors and for this 
‘reason also the defendant has got under- 
proprietary rights in the village in dispute 
on account of adverse possession.” 

Amongst others the two following issues 
“were stated: — 

“I, Whether the plaintiff's ancestor if 
any made the defendant as his thekedar for 
purposes’ of collection of rent of village 
Sijni, in suit as alleged? ; 

2, Or whether the plaintiff's ancestor 
Shanker Singh gifted the village in suit to 
the defendant's ancestor about 125years ago 
confirming under-proprietary rights? 

- The learned Subordinate Judge held that 
- “Rawat Sarabjit Singh” (who was the an- 
eestor of the defendant) “and his descend- 
“anta can only be called lessees for the 
purposes of collecting rent and doing such 
other acts consistent with their status as 
mere lessees from the time prior to the old 
‘-settlement.” f 

. The learned Judge, therefore, decided 
issue No. 1 in favour of the plaintiff and 
issue No. 2 against the defendant. ; 

There were other issues, to which refer- 
ence at present is not necessary. 

: Jn the result the learned Judge made a 
declaratory decreé in the plaintiff's favouras 
.follows:—'That the defendant is neither a 
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proprietor nor an funder-proprietor in the 


The defendant appealed, and on appea 


.the learned Judges of the Ohief Court held 


that the defendant had under-propietary 


Tights’ in the said- village: consequently 


they allowed the appeal and dismissed the 

suit. From this decision the plaintiff has 

appealed to His Majesty in Council, _- 
As already mentioned the plaintiff's case 


“was that the defendant was a mere thekedar 


of the estate for the purpose of the realis- 
ing rent, and it appears that in the Court 
of the learned Subordinate Judge the 
plaintiffs Pleader stated that he could not 
fix the precise period of the theka alleged 
in the plaint, but he submitted thatthe 
theka was given by one of the plaintiff's 
ancestor to the defendant’s ancestor be- 
tween the first regular settlement and the 
last settlement, The first regular settle- 
ment was in 1892, and the second regular 
settlement was in 1892, : : 

The learned Subordinate Judge did not 
accept the plaintifi’s case as to the date of 
the theka: he said:— 

“Tt appears that there was some sort of 
theka or lease not of the date between the 
regular and recent settlement as alleged by 
the plaintiff, but of an older date, very 
probably of the time of Reja Shankar 
Singh. prior to the regular settlement. It 
is impossible to know exactly what the 
terms of the theka were, and we do not 
know if it wasoral or committed to writing.” 

The learned Judges of the Ohief Court 
disagreed with the above-mentioned find- 
ing and held that the plaintiff's case, viz, 
that the defendant was a mere thekedar, or 
collector of rents, had been disproved. ` 


The learned Counsel for the appellant 
drew their Lordships’ attention with great 
care to the evidence, the both documentary 
and verbal, given both on behalf of the 


plaintiff and on behalf of the defendant. 


On consideration of the whole of the evi- 
dence their Lordships are of opinion 
that the decision of the Chief Oourtin the 
above-mentioned respect was correct and 


they are satisfied that it was not proved 


that the defendant was a mere thekedar 
with no higher rights than those usually 
held by one in such a position, 


Their Lordzhips, however, are of opinion 
that the plaintif did produce evidence 
which was sufficient to throw the onus 
upon the defendant of proving that he had 
the under-proprietary rights in the village 
which he claimed, __ : a : 
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‘As already stated ‘the defendant's case ` 


. was based upon a deed of gift, which was 
alleged -to have heen made by Raja Shan- 
kar Bakhsh Singh, the ancestor of the 
plaintiff, to Rawat Sarabjit Singh, the an- 
cestor of the defendant, about 125 years 


before the date of the ‘written statement— 


and -which was supposed to have been 
burnt. © - 

With respect to ‘the alleged deed of gitt 
. Wazir Hasan, J., was of opinion that the 
defendant's . case that there was a written 
grant was :not well-established, and the 


learned Chief Judge came to the conclusion . 


that a grant was made, and that it was 
probably contained in a deed but Wah was 
not proved. 

Their Lordships are in agreement ‘with 
the opinion of the learned “Judges of the 
Chief Oourt that the evidence as to the 
existence of the alleged deed of grant and 
the alleged burning thereof was not of 
such a nature as would justify the Oourt in 
relying upon -it, and they are of opinion 
that in the consideration of this appeal it 
must be taken that the alleged deed of 
grant and the terms thereof were not prov- 
ed. 

“The position, therefore, so far, i is that the 
plaintiff and thatthe defendant did not 
prove the particular cases on which they 
respoctively relied in the pleadings. The 
plaintiff failed to establish that the defend- 
ant was a mere thekedar, and the defendant 
failed to prove the deed of gift on which he 
relied. 

The learned- Judges of the Ohief Court, 
“however, came to the conclusion that in 
fact theré was a grant by Raja Shankar 
Singh in favour cf Sarabjit Singh of an 
heritable and transferable estate im the said 


village, by reason of which the defendant . 


had under- proprietary rights. 

i Their Lordships are of of opinion that 
the consideration of this matter was open 
to the Ohief Court on the pleadings and 
issues, a3 stated in the question, therefore, 
arisea whether on the evidence the decision 
of the Chief Court can be supported. 

The learned Ohief Judge stated that he 
‘was satisfied, on the evidence of Rani Har- 
bans Kuar ‘alone that the Raja Shankar 
Singh did grant the village Sijni to Sarab- 
jit Singh at some time during the first 
- quarter of the nineteenth century. 


- Rani Harbans Kuar was the widow of 
Jagpal Singh, and the mother of Surpal 
Singh, -both of whom were prodeceescrs: 
in-title of the plaintiff. 
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The Rani's evidence was giyen ‘in Janus 
ary, 1899, in proceedings in the Revenue 


“Oourt, which were instituted in order to 


contest a notice of ejectment, which had 


been -given in 1898 by the then -Raja - 


-Burpal Singh; the result of those proceed- 


ings was that the Deputy Qollector cancel- 
led the notice. 


The statement then made by the ‘Rani was ` 


put in evidence in this suit. 
‘Among other things, she gaid that she 


had seen the deed of gift, and that it was - 


read over to her by one Diwan Rani Din, 
and. she went so far as to give some 
evidence as to its contents.- In view of 
the fact that the learned Judges ofthe 
Ohief Court were of opinion that the de- 
fendant’s case as to the alleged grant in 
writing was not established, an opinion 
with which their Lordships agree, it must 
be obvious that it would not be right to 
base the decision of this case solely upon 
the evidence of the Rani, who had pledged 
herself to such a material part of the defend- 


ant’s case, which has been found to be ‘not - 


established, 
This, however, does not conclude the 


case, because the Rani’s evidence was by 


no means the only evidence on the record 
and in their Lordships’ opinion certain . 


facts were proved, which went to corroborate 
that part of the Rani’s evideace on which 
the Ohief Oourt relied. 

The evidence goes to show that the defend- 
ants ancestors were jn possession of the 
village for very many years, and that for 


at least three generations of the Rawats 


the plaintiff's ancestors had accepted rent 


from the Rawats without any interference - 


with the Rawats’ possession of the village, 
and as far as their Lordships are aware, 
the rent was at the same rate until, by dn 
agreement of compromise made in August, 


, 1901, (to which referenca will be made 


presently), the rent wasraissd from Rs. 1 „451 
to Re. 2,019. 

The long. continued possession and the 
payment ofrent at the same rate during 
such possession are not by themselves suffici- 
for such facts, 
taken by themselves, are consistent not 
only with the defendant's case, but also with 
plaintifi’s case. 

There were, however, in their Lor dships’ 
opinion, other matters proved in the evi- 
dence, which are consistent with the defend- 
ant’s case,. and which are not consistent 
with the plaintiff's case, as for instance: 
the facts referred to, in “the report ~of the 
Settlement - Officer, Mr, D.’O. Baillie, made 


i 
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in 1892, viz, that the terms of the lease 
are very favourable, and rights superior 
to those of an ordinary lessee are claimed, 
but have never been decreed 4 

Sarabjit, the original lessee, made a band 
across the Naiya, which gives a lot of 
water. Of the wells, three belong to the 
Rawats, all made by Sarabjit Singh. . 
The Rawats have had full powers of owners, 
and have given permission to plant baghs, 
etc., but it is said they refer to Tiloi for 
permission. The management and sir is 
in Tiloi's name, but the Rawats have actually 
had all the benefit.” ` 

It is true thatthe Rawats did not claim 
to be recorded as under-proprietors at 
either of the above-mentioned settlements, 
as Mr. Baillie pointed outin his letter to 
the Commissioner of Lucknow, dated the 
12th August, 1893. This isa fact which, at first 
sight would seem to be inconsistent with 
the defendants’ case: but it appears that 
the Rawats were not entered on the record 
at all,eitherfas under-proprietors, or as theke- 
dars, or tenants. 

There is no doubt that the defendant and 
his predecessors were in possession at the 
time of the two settlements, and they 
- should have been entered on the record 
in one or other of the above-mentioned 
capacities. 

There must have been some good reason 
why no record of any kind of the Rawats' 
Possession was made. 

It is significant that Mr. Baillie, in 1893, 
acting as manager of the Court of Wards, 
which then had charge of the estate of 
the plaintiff's predecessor, though he con- 
sidered it would be difficult for the Rawats 
to prove any permanent right, recommend-, 
ed that it was not necessary forthe Oourt 
of Wards to take any action to recover pos- 
session which had been held by the tenants’ 
family for 80 years. 

The Board agreed that existing arrange- 


ments should not be disturbed, and that the. - 


Deputy Oommissioner should settle terms 


as to the new jama amicably with the 
incumbent. 


The rent, as already mentioned was 


raised from Rs. 1,451 to Rs. 2,019; 
this was brought about in August, 
1901, by a compromise of a suit 


instituted by the manager of the Tiloi 
estate against the defendant, for a declara- 
tion that the defendant had no proprietary 
right in the village Sijni. The agreement 
that the rent. should be increased was in 
consequence of “the amount of the 
Government revenue “having been raised 
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in ‘the last settlement, By the terms of 
the compromise, the question ofthe title 


. between the parties was left open and 


undecided, and it was provided that the 
compromise should in no way affect the title 
of the parties. 

The result, therefore, is that the raising 
of the rent payable by the defendant does 
not affect the question now under considera: 
tion. > 
In their Lordships’ opinion, there is no 
doubt that there was a grant of some kind 
to Sarabjit Singh when he wasa boy of 
about 5 years old, and it is not suggested 
that a grant of the kind now relied upon 
by the defendant could not have been made - 
orally at the time alleged. The facts that 
the first grantee was a child at the time 
when the grant was made, that the interest 
of the grantee was treated as being here- 
ditary, that the predecessors of the defend- 
ant expended money in making improve- 
ments on the land, that they exercised 
full powers of owners in material respects, 
are some of the matters which their Lord- 
ships think go to corroborate that partof 


- the evidence of the Rani Harbans Kuar 


which was accepted by the learned Judges 
of the Chief Court. 

It is not necessary to deal with the 
evidence in greater detail because their 
Lordships are satisfied that there was 
evidence to justify the conclusion at which 
the Chief Oourt arrived, and they are not 
prepared to disagree with the decision of the 
said Court. 

It is necessary to refer to the fact that 
by a.proclamation in March, 1858, of the 
Viceroy and Governor-General of India, 
the proprietary rights in the soil of Oudh, 
with a few special exceptions, were con- 
fiscated and passed to the British Govern- 
ment. The confiscation would include not 
only the proprietary but also the under- 
proprietary rights. 

The Government, however, by a sanad 
dated the 25th October, 1859, granted to 
Raja Jagpal Singh, one of the plaintiff's 
ancestors. the full proprietary tight, title 
and possession of the estate of Tiloi, 

It was a condition of the grant that all 
holding under the Raja should be secured 
by him in the .possession of all the 
subordinate rights which they formerly 
enjoyed. : 

Their Lordships feel no doubt that this 
condition was observed, and that the 
defendant’s ancestors were allowed to and 
continued to enjoy the same proprietary 


‘rights under the Raja after the above-men- 
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tioned grant by the Government as they did 


before the confiscation. | 

“In view of the fact that their Lordships 
agree with the decision of the Chief Court 
that the defendant has under-proprietary 
tights in’ the village subject to the payment 
of rent to the plaintiff, itis not necessary 
for-them to consider the further question 
of limitation, on which reliance was 
‘placed by the learned Counsel for the defend- 


ant. ` Be a : 
> Their, Lordships, therefore, are of opin- 
jon that the appeal should be dismissed 
vith costs,.and they will humbly advise His 


Majesty accordingly. 
“KB . Appeal dismissed, 
~ Solicitors for the Appellant:—Mesers, 


"Watkins and Hunter. 3 
“ Bolicitors for the Respondent:—Mr. H. 


Ss. L: Polak. 


- PRIVY COUNCIL. 
` APPEAL FROM THE OaLcorra HIGH Court, 
res “May 1, 1920. 
.. Present:—Lord Tomlin, Lord Thankerton 
r and Lord Russell of Killowen. 
že  AHIDHAR QGHOSH—APPELLANT | 
A | ` VETSuŮUS 
- Tan. SEORETARY or STATE ror INDIA 
WAN In COUNCIL —RESPONDENT, . 
“Land Acquisition Act (I of 1891), s. 28- Calcutta 
Municipal Act (III of 1899), ss. 151, 54? (d)—Market 
‘walue—Presumption under s. 557 (a), Calcutta Munici- 
pal Act—Valuation of property—Interference by 
‘Privy Council, when justifiable. | 
= Under s.557 (d) of the Oalcutta Municipal Act, 
1899, in respect of compulsory acquisition of land by 
-a Municipal authority, the market value of the land 
„for thepurposes of the Land Acquisition Act, 1894, 
:8. 24, must, in the absence of ahy evidence to the con- 
“trary, be presumed to be twenty-five times the annual 
“values ofthe property as entered in the Municipal 
Assessment Book. [p 909, col. 1.] | 
" -The Judicial Qommittee will not, as arule, inter- 
fere with judgments of Courts in India as to matters 
involving mere valuation of property and the like, 
<upless itcan be shown thatthe judgment proceeds 
-on a wrong application of principle or overlooks or 
misapplies some important ‘point in the evidence. 
‘That on the balance of evidence it would be possible 
- to reach a different conclusion, is not a sufficient 
“ground for their Lordships’ interference. [p. 909, col. 
12 $ 


“harsingh Das v. Secretary of State for India (1), 
relied on. 


Appeal from a decree of the High Court, 

` Calcutta, dated the 23rd May, 1927, which 
varied a decree which had been made by the 

‘Special Land Acquisition Judge, 24-Perga- 
“mas, dated the llth March, 1925, on a refer- 
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ence made under s. 18 of the Land Acqui- 
sition Act of 1894. | f 

Messrs. DeGruyther, K. C., and: Dube, for 
the Appellants. 


Messrs. Dunne, K. Cj and Wallach, for the } 


Respondent. 
JUDGMENT. . 

Lord Tomlin.—This’ is an appeal 
from a judgment and decree, dated the 
23rd May, 1927, of the High Court, of 
Judicature at Fort William in Bengal, by 
which a judgment and decree, dated the 
18th March, 1925, of the Special- Land 
Acquisition Judge at Alipur was varied. | 

The nature of the case is- this: The 
Municipality of Oalcutta required certain, 
land in Michael Dutt Street in Oalcutta, 
and accordingly invoked the machinery of 
the Land Acquisition’ Act, 1894, for the 
purpose of securing the property. Under 
that Act anybody seeking to acquire land 


sets the Government Collector in motion. 


by means of a number of declarations and 
notifications which need not be specifically 
referred to. Under s. llof the Act, on a 
day which the Collector fixes, the Collector 
proceeds to inquire into the objections, if 
any, raised by the persons interested.. He 


inquires into the value of the land and the . 


nature of the interests therein. It is his 
duty to make an award as to the true area 
of the land, the compensation which in his 
opinion should be allowed for the land, and 
the apportionment of the compensation 
among the persons interested. 

Section 18 provides:— 


‘ “Any person interested who has not accept+ 


ed the award may bs written application to 
the Collector, require that the. matter be 
referred by the Collector for the determin- 


‘ation of the Court; whether his objection 


be to the measurement of the land, the 
amount of the compensation, the persons 
to whom it is payable or the apportionment 
of the compensation among the persons 
interested.” 

Under sub-s, (2) of the same section the 
application must state the grounds on which 
objection to the award is taken. Then the 
matter goes to the Special Land Acquisi- 
tion Judge, and under s. 23, sub-s, (1), in 
determining the amount of compensation 


to be awarded for the land acquired under 


the Act the Court has to take into con- 
sideration the market value of the land ab 
the relevant date. aE 

Section 25, sub-s. (1), provides:— _ 


“When the applicant has made a claim | 


to compensation pursuant to any notice 
given unders, 9 the amount awarded to 
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him by the Court’ shall not exceed the- 


amount so claimed or be less than the 
kN awarded by the Oollector under 
5 

It is necessary also to refer to the Oal- 
cutta Municipal Act of 1899. Section 557 
of that Act provides:— ; 
_ “Any land or buildings which any Muni- 
cipal authority is authorised by this Act to 
acquire may be acquired under the provi- 
sions of the Land Acquisition Act, 1894, 
and for that purpose the said Act shall be 
subject tothe following amendments.” 

The amendments include one (sub-s. (d)) 
to this effect— i 

“The market value of the land or building 
shall until the contrary is shown be presum- 
ed for the purposes of the said clause first 


of sub-s.(1) of s, 23 “(i. e, of the Land- 


Acquisitlon Act, 1894),” to be twenty-five 
times the annual value of the property as 


entered in the assessment book prescribed 
by this Act.” 


“Under the Calcutta Municipal Act provi~. 


sion is made for the maintenance of 2a. 
book in which the assessments of lands and 
buildings are entered, and s. 151 of the 
Act defines how the annual value of the 
buildings and lands is to be ascertained. 
“What happened was this: The Oollector 
in due course, made an award, and the 
amount of his award was Rs. 69,778 for the. 
land. ‘There was something else awarded 
in respect of the structures. The appellant, 
who wasinterestedin the land, was dissatisfi- 
ed with the award, and under s. 18 he 
claimed a reference to the Special Land 
Acquisition Judgé. The matter accordingly 
came before that Judge, and evidence was 
called before him, and he ultimately award- 
ed Rs; 81,773.. In making that award he 
proceeded upon the footing of accepting 
the evidence of a Mr. Johnstone, a Civil 
Enginéer, who was called as an expert by 
the persons interested in the land, and_ who 
gave evidence as to the value of the land. 
The Special Land Acquisition Judge accept- 
ed Mr. Johnstone's figures with one varia- 
tion, namely, an increase in the amount of 
certain deductions by substituting for a 6 
per cent. basis a 10 per cent. basis. 

‘An appeal was taken to the High Oourt, 
and.the High Court reversed, the judgment’ 
of the Special Land Acquisition Judge and 
affirmed the award of the Oollector. In 
doing that they proceeded upon the footing 
(1) that they were not prepared jo accept 
the evidence of Mr. Johnstone, and that the 
prestimption which arises under 8. 557, sub- 
is (d). ofthe. Caleutta Municipal Act, 

+ = b- , 4 
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1899,therefore, operated; and (2) that though? 
the amount awarded by the Oollector ex:; 
ceeded the amount calculated in accordance 


- with the presumption his award must stand 


having regard tos. 25, sub-s. (1) of the Land; 
Acquisition Act, 1894, se be 

_ The principles which govern their Lordz, 
ships’ Boardin dealing with questions of 

this kind were stated by Lord Buckmaster. 
in the case of Narsingh Das v. Secretary of 

State for India (1). Inthe judgment this 

passage occurs at page 135* :— 

“The matter, therefore, must be consider- 
ed-and determined in the same:manner as if, 
it were a judgment from a decree in an 
ordinary suit, but it has been repeatedly-laid: 
down by the Board that in such cases they 
will not interfere with judgments of Oourts 
in India as to matters involving valuation of 
property and similar questions, where know- 
ledge of the circumstances and ofthe district 
may have an important bearing on the con~ 
clusion reached unless there is something to 
show not merely that on the balance of evi~ 
dence it would be possible to réach a difier- 
ent conclusion but that the judgment can-. 
not be supported as it stands, either by 
reason of a wrong application of- principle 
or because some important point ‘in the’ 
evidence has been overlooked or mis” - 
applied.” -` ut ate 

An examination of the judgments. of the. 
High Oourt shows that they ‘had ‘before 
them in regard to value the evidence of Mr 
Johnstone and no other expert evidence at- 
àll, that they considered and criticised Mr. 
Johnston's evidence, and that in the end. 
they came to the conclusion that they could 
not accept his viewas to value. `- Further;. 
there being no evidence of value other than: 


“Mr. Johnstone’s evidence, they took the. 


view that in those circumstances the pre-: 
sumption must prevail, : : 


Their Lordships are of opinion that it 
has not been made out that there was any 
wrong application of principle by the 
High Court in the rejection of Mr. John-. 
stone’s evidence or that any important point 
in the evidénce was overlooked or misap- 
plied. In these circumstances their Lord-, 
ships are of opinion that they are not in a- 
position to disturb the conclusion at which. 
the High Court arrived. -The appeal must, 


1) 86 Ind. Cas. 556; 52 I. A. 133; 23 A. L. J. 113: 2 
O. W. N. 137; 48 M. Ins J. 386; A.I R. 1925 PO. 91: 
LR. 6 À. (P. 0) 64; 27 Bom. L. R. 78376 Lah. 69; 29 
O.W. N. 322 (P. 0). ` AEE IAA 
Page of 52 L AAA O 


p% Aol e ' SE Tehe 


< 910 


be dismissed with costs. Their Lordships 

will humbly advise His Majesty accordingly. 
K, J, R. Appeal dismissed. 
Solicitors for the Appellant:—Messrs, 

. Watkins and Hunter. 

Solicitors for the Respondents:—The 

- Solicttor India Office. 


PRIVY COUNCIL, 


APPEAL FROM THE ALLAHABAD Hic Court. - 


March 13,1930. 

Present :—Lord Blanesburgh, Lord Russell 

of Killowen and Sir Lancelot Sanderson. 

‘SHAH ZAHID HUSAIN AND otners— 

: APPELLANTS `” 

versus 

MOHAMMAD ISMAIL AND OTHERS— 
f RESPONDENTS. 

ı Civil Procedure Code (Act V of 1908),s. 110—Decree 
appealed against indirectly affecting title to property 
worth Rs. 10,000 or more—Special leave to appeal 
granted on erroneous supposition—Power of Board to 
refuse to entertain appeal. 

_ Wherespecial leave to appealto the Privy Council 
was granted by the Board on the supposition that 
the decree of the High Courtappealed against indirect- 
ly atfected the title of the appellants to other prop- 

` erties valued at more than -Rs. 10,000 and it ap- 

peared atthe hearing of the appeal that the decree 

did not in fact indirectly affect the appellant's title to 

any other property at all; | 

Held, that under the circumstances, their Lordships 
were competent to advise His Majesty that the appeal 
should not be further entertained, even in the absence 
ofa petition by the respondents for rescission of 
the order in Council giving the special leave. [p. 
911, col. 1.] 

. Appeal by special leave, from a decree of 
the High Court, Allahabad, dated the 22nd 
February, 1916, revorsing the decree, dated 
the 27th September, 1913, of the Subodinate 
Judge, Saharanpore, and dismissing the 
plaintiffs’ suit. : 

Mr, Wallach, for the Appellants. 
Mr. Majid,for the Respondent. 

i JUDGMENT. 

‘ Lord Blanesburgh,—In this case, on 
the 23rd July, 1923, as the result of an ex 
parte application by the appellants, their 
Lordships humbly advised His Majesty that 
special leave should be granted to the ap- 
plicants to appeal to His Majesty in Council 
against a decree which had been made 
against them by the High Oourt- of Judica- 
ture at Allahabad on the 22nd of February, 
1916, The leave was so advised upon special 
terms as to the costs of the respondents; 
- who are a very large body of holders of 
‘small properties in the abadi of the ‘zemin- 
„gar belonging to the appellants, The ap- 
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plication was made by the appellants upon 
the ground that the decree against which 
they desired to appeal not only directly 
‘affected the properties claimed by the re- 
spondents, which did not themselves exceed 
in aggregate value the sum of Rs. 5,100, but 
that it indirectly affected the title of the 
appellants to other propertjes in the abadi, 
the aggregate value of which was far in 
excess of Rs, 10,000. An application for 
leave to appeal had on similar grounds been 
unsuccessfully made by the’appellants -to 
the High Court, but their Lordships make 
no reflection adverse to the appellants upon 
the terms in which their further application 
for special leave to appeal was made to the 
Board, 

The respondents, however, have, ‘in their 
printed case, stated as their firat reason for 
affirming thedecree that special leave -to 
appeal should not have been granted be- 
cause, as they say, there isno proof that the 
orderappealed against indirectly affected 
the appellants’ title to any property at all. 
As the result of the full investigation into all 
the facts and circumstances of an extreme- 
ly complicated case which, with the as- 
sistance of Counsel, their Lordships have 
now been able to make, they are quite satis- 
fied that no plots of land in the 
abadi of the appellant's zemindari other 
than those claimed by the respondents are 
in fact affected by the decision appealed 
against, Indeed there is, in the judgment 
of the learned Subordinate Jud ge of Saharn- 
pure, whose decree in their favour of the 
27th September, 1913, the appellants seék 
to have restored by this appeal, a statement 
which proves that the other plots in the 


abadi to which the appellants have referr- < 


ed, stand, with regard to the zeminda7s, in 
@ position quite different from those of the 
respondents. 4 

In these circumstances this objection 
taken to the competence of the’ appeal, 
now that it is shown to be well-founded, 
becomes of compelling importance. The 
respondents, a veritable crowd of people of 
slender means, have had their titles to 
their properties upheld by the decree of 
their own High Oourt. Only in the most 
exceptional circumstances would it be right 
to require them further to defend their 
title before the Board. No provision for 
their costs, however adequate, can be their 
sufficient . protection against the risk 
involved. e . È 
- It appears, accordingly, to their Lord- 
ships, that this sppeal against “them 
ahould not proceed further, Nor as the 
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objection toits competence is put in the 
forefront of their cass, does it appear to 
the Board to be necessary that the respond- 
‘ents should be required by petition to 
apply that the Order in Oouncil giving 
‘the special leave should be rescinded. In 
the circumstances it will suffice if their 
Lordships advise His Majesty, as they 
will humbly do, that on the facts as 
now disclosed this appeal should not be 
further entertained. In fulfilment otf the 
‘offer made by the appellants when they 
obtained special leave to appeal they must 
now provide for the respondents’ costs as 
between Solicitor and client, and the order 
as to costs will be to that effect. _ 

KJ R Order accordingly. 

Solicitors for the 
Douglas Grant and Dold. 

Solicitors for the Respondents.—Messrs. 
Hardcastle Sanders & Co. 


PRIVY COUNCIL. 

APPEAL FROM THE ALLAHABAD HicH Court, 
March 13,1930. 
Present:—Lord Tomlin, Sir George 
Lowndes and Sir Binod Mitter, 
GANEHSHI LAL AND ANOTHES— 
APPELLANTS 
versus 
. Thakur OHARAN SINGH AND orsz.as— 

f RESPONDENTS... 

Transfer of Property Act (IV of 1882), s. 82— 
Several propertizs mortgaged to secure one debi—Con- 
tribution—Conditions—quitable principles apart from 
statutory provisions, whether can be introduced. 

The conditions in which contribution is payable as 
between owners of equities of redemption subject to 
a common mortgage, are prescribed in s, 82 of the 
Transfer of Property Act,and it isnot permissible 
to introduce into the matter any equitable or other 
extrinsic principle to modify the statutory provisions, 
[p. 912, col, .2.] 

Muhammad Abbas v. Muhammud Hamid (1), distin« 

guished. 
_ Appeal from a judgment, dated the 5th 
February, 1926, and printed as 94 Ind. Oas. 
1048, and from the final decree; dated 
the llth February, 1927, of the High Oourt, 
Allahabad, which reverseda judgmnt and 
decree, dated the lst May, 1922, of the Sub- 
ordinate Judge, Aligarh. 

Mr. Dube, for the Appellant. 

Mr. Subba Rao, for the Respondent. 

k - JUDGMENT, 3 

Lord Tomlin,—Tnis is an appeal 

“from a judgment of the High Court of 
Judicature of Allahabad which *reversed a 
judgment and decree of the Subordinate 
Judge of Aligarh. . 
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Appellants.—Messrs. 


911 


In the suit the respondents before their 
Lordships’ Board, baing the representatives 
of the purchaser of one property (which 
may be called K) sued for contribution 
from the appellants, the purchasers ofa 
second property (which may be called M), 
on the ground that the purchaser of K. had 
paid off a mortgage which covered both 
properties. 

Now the section of the Transfer of 
Property Act which deals with the right of 
contribution is s,82, and it isin these 
terms:— 

“Where several properties, whether of one 
or of several owners, are mortgaged to 
secure one debt, such properties are, in the 
absence of a contract to the contrary, liable 
to contribute rateably to the debt secured 
by the mortgage after deducting from the 
value of each properly the amount of any 
other encumbrance to which it is subject at 
the date of the mortgage.”. 

That is the statutory provision by which 
contribution as between owners of equities 
of redemption subject toa common mort- 
gage is regulated. 

The facts of this case are as follows. On 
the 8th November, 1906, the original owner 
of both properties created a mortgage for 
Rs, 8,000 in favour of one Mangal. On - 
the 16th May, 1914, he purported to sell pro- 
perty K to Sher Singh, the ancestor of the 
respondents for Rs. 33,000 and a sum of 
‘Ra. 32,000 out of the purchase price was left 
withSher Singh to enable him to discharge 
the morigage of the 8th November, 1906, 
and other debts of the vendor, including 
certain debts for which creditors had 
already obtained decrees and had attached 
the properties. In July, 1914, the other 


_ property M was sold to the first appellant on 


‘behalf of himssif and the second appellant 
in execution of a decree obtained by Kishin 
Singh, a creditor of the mortgagor before tha 
19th May, 1914. It was sold for Rs. 2,900 
subject to Mangal’s mortgage. That 
sale constituted the title of the appellants 
to property M. Then on the 14th November, 
1914* property K was sold undera decree 
obtained by another creditor of the mort- 
gagor before the 19th May, 1914. This sale 
was also subject to Mangal’s mortgage and 
was for Re, 1,950. The purchaser later On, 
on the 16th April, 1915, conveyed property 





*The auction-sale in question was. on the 21st 
May, 1914, for Rs. 1,450 (not Rs. 1,950, as_stated in 
their Lordships’ judgment), and on the 14th 
November, 1914, the sale was confirmed anda certis 
ficate granted to the purchaser—[k.J, R.] =e 





` 


xon the l4th Norbmbên, 1914,.—[K, IE] 
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SK’ to Sher Singh*: These ‘gales, of ‘course, 
‘overrode the sale of both properties to Sher 


‘Singh purported to have been made on the- 


119th May, 1914. - Sher Singh having failed 
‘to.pay off Mangal’s mortgage and the other 
‘debts of the mortgagor out of .the money 
“lett with him for that purpose,- Mangal’s 
mortgage continued in force- against both 
. Properties, In 1918 Mangal took proceed- 
‘Ings to enforce his mortgage by the sale of 
‘both properties, and he obtained. judgment 
anda decree for sale.. On the 20th August, 
1921, both properties were put up for sale 
cand were sold, but before the sale was con- 
‘firmed, namely, on the 19th September, 1921, 
‘Sher Singh, the purchaser under the contract 
vof the 19th May 1914, and the assign of the 
purchaser-of property K under the sale of 
the 14th November, 1914+, intervened and 
“deposited the amount required to satisfy 


, :the mortgagee’s claim and thus obiained-a 


setting aside of the sale of the 20th August, 
"1921. The position, therefore, was this, that 
“subject to Mangal’s mortgage, - Sher Singh 
-held property K under the title made by the 
execution sale of the 14th November, 1914, 
and that subject te the same mortgage, the 
“appellants held property M under the- title 


‘made by the -execution sale of July, 191a. ` 
-Sher Singh had not carried out his obliga- - 


-tion to the mortgagor under thé sale-deed 


‘of the. 19th May, 1914, in respect of the . 


‘money léft with him, but in 1921 he provided 
‘all the money then necessary to pay-off 
' Mangal’s mortgage, which necessarily was a 
greater sum than would have been required 
‘if the mortgage had been paid off in’ 1914, 
Sher Singh died and his representa- 
‘tives, the present - respondents, launch- 


zed the guit to compel from the appel- 


Jants as owners of property M contribu- 
‘ition towards the amount which Sher 
‘Singh had -applied in paying off Man- 
:gal's mortgage. 
was this: “ Your ancestor had the money, 
-or at any rate -a .substantial portion of it, 
‘Rs, 17,000 from the original mortgagor, and 
he ought to have applied that money in pay- 
‘ing ofthe mortgage in 1914, so far as it 
~became necessary in 1921 to pay more than 
- ‘the Rs, 17,000 that was'due to your ances- 
‘tor’s' negligence, and, therefore, we ‘are not 
| liable‘to-contribute, because he had a con- 
“tract with ` the - mortgagor to ‘apply the 
money.” . The Subordinate Judge took the 
view, founding himself apparently---on the 
: C888: ‘of Muhammad Abbas v. Muhammad 


*For the sum of Rs. 2,500—[k. I. R.|' 
: _ {The sale was on the 9154 May, ai vend eonfiemed 
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f “Hamid (1), that there wasan eguitable prin: 


ciple which precluded the respondents 
from insisting on theright of contribution 
conferred by s. 82. The High Court, on the 
other hand, took a different view, and held 


that the appellants were not parties to tha - 


-contract between Sher Singh andthe mort- 
gagor forthe application ofthe money, and 
that the benefit of the contract had not in 


-any way passed to them, and that in these 


‘circumstances the provisions of s. 82 applied 
‘and that the appellants were bound to make 
contribution. 

Their Lordships are of opinion that. the 
conclusion at which the High Court arrived 
is correct. It would indeed be somewhat 
surprising if the result were otherwise. The 
appellants bought subject to the mortgage 


and paid a price for the property on that 
-footing, and their contention really amounts 


to this, that having paid for the property 
on the basis of its being subject to the 
mortgage they ought now to be allowed ‘to 
have- the benefit of it free 
mortgage and that without making any 
payment towards the attainment of that 
satisfactory result, 

It seems to their Lordships that s. 82 is 
the section that governs the case. and that as 
the Act prescribes the conditions in which 
contribution is payable it is not proper to 
introduce into- the matter any extrinsic 
principle to modify. the statutory provisions, 
The decision in the case to which the Subor- 
dinate Judge referred may be justified on 
the footing that in that case there passed to 


. the party. from-whom the ‘contribution was 


sought the benefit of the contract by which 
the money was to be applied, so that he 


could say “I have a contract which frees me . 


from the liability to contribution which the 


- section would otherwise impose on me.” 
No such plea is available to the appellants 


in this cage... They were not parties to the 
contract of the 19th May, 1914,- nor has-tha 
benefit of that contract passed to: them in. 
law or in equity. 

-Their Lordships are of opinion this ap- 
peal fails, and they will humbly advise His 
Majesty accordingly, 

The appellants will pay the Gosti of the 
respondents in the appeal. 

K. J, R. Appeal dismissed. 

- Solicitors for the Appellant:—Mr, H. S La 
Polak. 

Solicitors for the Respondents: — Messrs, 
Douglas, Grant and Dold. 

< (1) 14 In€ Oas. 179; dA. Lid. 499, 
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Abadi—Loss of agricultural holding—Zemindar’s 
right to eject tenant from abadi—Presumption. 
There is alegal presumption that the occupier of 

any house in the abadi of an agricultural village, 

occupies that house as an appurtenance to his agri- 
cultural holding and that, if he abandons or is 
ejected from the tenancy, unless there be some spe- 
cial custom tothe contrary, the site reverts to -the 
zemindar, and the tenant who builds a house builds 
it at his ownrisk andhasto remove the materials 
and vacate the site. A BHAGWAT Prasap v. NABI 

Mowammap, Ind. Rul. (1930) All. 483; A. I.R. 1930 

All. 514; 14 R. D. 420 179 

Abetment. See ORIMINAL Procepure Oops, 1898, 


s. 403 553 
Account suit—Oourt-fees. See Court FEES ACT, 

1870, s. 7 (4) (f) 77 
Acknowledgment. 

See Contract Act, 1872, 8. 25 (3) 243 

See STAMP Act, 1899, 5. 35 ; » 5S 


; suit based on, whether competent—Limitation 

Act (rx of 1908), s. 19—Contract Act (IX of 

1872), s. 25. 

‘An acknowledgment made before the period of 
limitation has expired implies an unconditional 
promise to pay and a suit may be based on such an 
acknowledgment. N Goran Das ~v. RAMNATH, Ind. 
Rul. (1930) Nag. 304; 13 N. L, J. 102 624 


Acts—General. 


` Act. 1860—XLV. See Pena Cops. 
~—— 1861—V. See Potion Act. 

— 1863—XX. See RELIGIOUS ENDOWMENTS AOT. 
—— 1867—XXV. See Press AND, REGISTRATION OF 
Books Aor. 

—— 1869—IV. See Divoroz Aor. - 

— 1870—VII. See Courr Fres ACT. 

—— 187/—XXIII. See Pensions Aor. 

—— 1872—I. See Evrpence AOT. 

—— 1872—IX. See Contract Act, 

—— 1872—XV. See INDIAN OHRISTIAN MARRIAGE Aor, 
— 1877—I. See SPEOIFIO RELIEF Aor. 

— 1879—XVIII. See LEGAL Practitiongrs Aor. 
—— 1881—X XVI. See NEGOTIABLE INsTRUMENTS ACT. 
—— 1882—IV. See TRANSFER oF PROPERTY AOT. 


1887—IX. See Provincia, SMALL Cause Courts 
Aor. 

1890—VIII. See GUARDIANS AND WARDS ACT. 

1890—IX. See RAILWAYS Aor. 

1894—I. See LAND Acquisrrion Act. 

1898—-V. See CRIMINAL PROCEDURE OODE, 

1899—II. See STAMP Aor. 

1899—IX. See ARBITRATION ACT. » 

1908—V. See Orvit PROGEDURE CODE, 

1908—IX. See LIMITATION Act, 

—— 1908—XVI. See, REGISTRATION Ac. 
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Acts—Generai—concld. . 
Act 19069— 111. See PRESIDENCY Towns TINSOLVENOT 


AOT. 

—— 1912—IV. See Lunacy Aor. - ‘ ‘ 
—- 1913—VII. See Gompanies Act : 
—- 1920—V. See PROVINOIAL INSOLVENCY Act 
—— 1920—XIV. See CHARITABLE AND RELIGIOUS 

Trusts Act. š 
—— 1922—XI. See Income Tax Act. 
—— 1923—VIII. ‘See -WORKMEN'S COMPENSATION ‘Act. 
—— 1925—XXXIX. See Sucorssion Aor. 
— 1926—XXXVIII. See Bar O0UNOILS Act. 
——.1927—IT’ See REGISTRATION (AMENDMENT) AOT. 
—- 1927—XVI. See Forzst Act. feos 


Acts—Bengal.: 


— 1859—XI. See BENGAL Lanp REVENUE SALES, Aor. 

—— 1884— 111. See BENGAL MUNICIPAL ‘Act. 

—— 1885—VIIIL. See BENGAL TENANOY AOT. i 

—- 1899—III. See OALOUTTA MUNIOIPAL ACT. 

—— 1908—I. See Eastern BENGAL AND Assam TENANCY 
(AMENDMENT) AOT. 

— 1993—III. See OALCUTTA MUNIOIPAL AOT. 


Act—Blhar and Orlssa, 
—— 1908—VI. See Onora NAGPUR TENANOY ACT. 
Acts—Bombay. 


—- 1862—V. See BHAGDARI AND NARWADARI TENURES 
AOT. 
— 1879—V. See BOMBAY LAND REVENUE Cope. ` 


——'1879--XVII See Dexkxusn  “AGRICULTURISTS’ 
RELIEF Act. f 
——~ 1887—IV! See BOMBAY PREVENTION OF GAMBLING i 
AOT. 


— 1896—XX. See SIND IncumBERED ERTATES ACT. * 
—— 1901—III. See Bombay, DISTRICT MUNICIPAL Act. | 
—— 1§23—IV. See BOMBAY PRIMARY EDUCATION Act. 


——~ 1925—XVII. See BomBAy Orry MUNICIPALITIES 


Aor. 7 f 
` Acts—Burma. Oy Ae? 


_— 1898—XIII See Burna Laws Acr. : 
1921—IV. See Burma RURAL SELF-GOVERNMENT .., 
‘ACT, s i 


Acts—C. P. 


1903—XVI. See C. P. MUNIOIPAL Aor. 
1920—I. See O. P. TENANOY Act, 


Acts— Madras.: 


1895—III. See Mapras HEREDITARY Vuran 

- Orrices Act: 

—— 1900—I. See MALABAR COMPENSATION FOR TENANTS’ . 
A IMPROVEMBNTS ACT. 25 

~—— 1919—IV. See MADRAS Orry MUNIOIPAL AOT. 

—. 1920—V. See MADRAS DiIsTRIGT MUNICIPALITIES 
OT. 
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Acts—Madras—concld. 


Act 1920—XIV. See Mapras Looat Boarps Aor, 
—— 1922—V. See MADRAS Court Fuzs (AMENDMENT) 
Act. 


Act—PunjJab. 
—— 1913—I. See PUNJAB PRE-EMPTION Act, 
Acts—U. P, = 


—— 1886—XXII. See OUDH RENT Aor, 

— 1901—II. See Acra TENANOY ACT. 

1901—III. See U. P. LAND REVENUE Act. 
1910—IV. See U. P. Excisz Aor. 

1912--IV. See U, P. Court or Warps Aor. 
1914—I.- See U. P. Looaru Rares Aor. 

— 1915—VI. See PARGANA or KASWAR RAJA AOT. 
—— 1916— 11. See U. P. MUNICIPALITIES ACT. 

— 1919—VIIT See U.P. Town IMPROVEMENT AOT, 
—— 1921- IV. See Oupy RENT AMENDMENT ACT. 
—— 1922—XI. See AGRA PRE-EMPTION Aor, 

—— 1926—III., See Aera Tenancy ACT. 


Statutes. 
Stat. 1911—(1 & 2 Gro. V, Or, 46). See CoPYRIGHT 
5 A 


; oT. 
—— 1922—(18 Gro. V, Cn. 1). See IRISH Frer [STATES 
- CONSTITUTION AOT. 


Action for money had and received, nature of. 
An action lies to recover back money honestly paid 
under a mistake offact. To support such an action 
it-is enough that the person “paying money had no 
knowledge of the true state of facts atthetime of 
the payment though he had means of knowing the 
true factsand such an action would lie even in cases 
where money had not been paid by virtue of a con- 
tract. O BAHADUR SINGH v Ram Puan, TO. W.N. 232; 
A. I. R..1930 Oudh 148; Ind. Rul. (1930) Oudh 257: 5 
Luck, 552 641 


Administrator—Duties of administrators—Power 
„to employ agents—Unreasonable agreement to pay 
“commission for sale of estate, whether binding on 
estate—Administrator’s personal _liability—Con- 
struction of agreement—Principal and agent— 
Agreement to pay commission to friend for effecting 
sale—No work done—Friend’s right to claim com- 


` mission. 
“In taking out Letters of Administration an adminis- 
trator assumes the responsibility of his ‘position and 
the estate cannot be charged with heavy expenses 
merely because the administrator is incompetent to 
carry out the ordinary duties of-an administrator. 

As a general rule executors are not allowed to em- 
ploy an agent to perform those duties which by ac- 
cepting the office of executors they have taken upon 
themselves, 

“A person was indebted to a Bank for Rs.50 or 60 lakhs, 
After his death, the Bank started negotiations with 
his administratrix for the settlement of the accounts. 
The administratrix passed a document to the plaint- 
if, a friend of the family who was not a professional 
broker, authorising him to negotiate for the sale of 
the whole estate and agreeing to pay him a certain 
“percentage as commission as soon as the estate had 
_cash balance in the hands. The Bank purchased the 
property for Rs. 41 lakhs and plaintiff claimed broker- 
age against the estate and against the executrix pers 
: sonally: 

Held, (t) that the agreement was not in the interests 

of the estate and the promise to pay him out of the 
‘estate was entirely unreasonable and not binding on 
the estate; ` 


INDIAN CASES. 


[1936 


Administrator—concld. 


(ti) that the plaintiff had in the circumstances of the 
case done no professional services to earn commis- 
sion; 

(iii) that having regard to the circumstances in 
which the agreement wasdrawn up and: to its terms 
the promise ofthe administratrix was to pay out 
of the estate and not out of her own properties, and 
the administratrix was not, therefore, personally liable 
to pay the commission. R Koo SEIN Ban v. OFFICIAL ` 
ASSIGNEE, A.I. R. 1930 Rang.13; Ind. Rul. (1930) 
Rang. 206 ` 270 


Adverse possession—Encroachment by tenant on 
adjoining land of landlord—Acquisition of title. 
If atenant encroaches upona waste land of his 

landlord the latter is entitled to treat him either as 

a trespasser orasa tenant. If the landlord treats 

him as a trespasser heis entitled to sue him in 

ejectment within 12 years fromthe date when- he 
becomes aware of the encroachment. But a tenant can- | 
not acquire title by adverse possession against the 
landlord to such land unless he proves that he was 
in actual pcssession for more than 12 years and that 
his possession commenced openly and to the know- 

ledge of the landlord. Pat Suyam Kresuro SHAW v. 

GANESH KAHAR, A. I. R. 1930 Pat. 20; Ind. Rul, (1930) 

Pat. 442 : 634 

——— Grantor and grantee—Adverse possession 
against grantee, whether adverse to grantor—No 
presumption in favour of trespasser. 

The owner of an estate granteda plotofland to 
M. One ofthe conditions of the grant was that the 
land would be used forthe purpose of planting a 
grove and sinking a welland that it would not be 
used for any other purpose. Another condition was 
that the grantee would have no right to transfer the 
grove -when planted. It was also a condition of the 
same grant that the grantee and his descendants 
would remain in possession but if the grantee died 
without leaving male issue the grantor would have 
the right to enter into possession of the grove and 
in that event the grove would become the property 
of the grantor. M died without leaving any issue in 
1911, but his brother's grandson, J, took possession 
of the land. J died in 1926 and his widow and other 
relations alienated the property from time to time, 
In asuit by the owner of the estate for recovery 
of possession the defendants set up adverse’ posses- 
sion: 

Held, (1) that in the absence ofany proof or even 
suggestion to the effect that J when .entering 
into the possession of this property claimed title in 
conflict withthe proprietary titleof the owner of the 
estate, it cannot be presumed that he claimed any 
title higher than the title of the original grantes 
and the defendants acquired by adverse possession 
only the rights of M under the grant: 

(2) that as they had alienated in contravention of 
the terms ofthe grant the owner was entitled to 
re-enter. 

No presumption of any sort can be madein favour 
of a trespasser. O Deputy Commissioner, FYZABAD v. 
BHAGWAN Derr, A. I: R.1930 Oudh 75; 7 O. W. N. 40; 
14 R. D. 13; Ind. Rul. (1930) Oudh 216 360 
, whether should be specially pleaded. - See 
Practice _ 710 


Agra Pre-emption Act (XI of 1922), s. 7—Suit 
for pre-emption—Question of consideration—Onus 
of proof—Shifting of onus—Inquiry into market 
value—Payment of amount before Registrar, 
evidentiary value of. . 3 


4 
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Ina suit for pre-emption, it is the duty of the Court 
to assume in favour of the vendee that the price-men- 


‘tioned in the sale-deed’ and acknowledged. by ‘the :, 


“vendor to have been paid to him was the correct price. 
But it is open to the plaintiff either to show cir- 
cumstances antecedent to-or surrounding the-sale- 
- transaction or lead some prima facie evidence that, 
having regard tò the prevailing rates. or other cir- 
cumstances, the price alleged to have been paid was 

: unreasonably high, which might show that the osten- 


| GENBRAĻ-INDEX, 


» ‘Court:as to whether the 


sible: price entered . in the sale-deed was probably in- ~ 


flated andnot theactual ‘price settled. If this is- 

shown by the pre-emptor, the initial burden, which 

lay on him, would then be shifted on to the vendee.” 
After the burden ofevidence has been thus shift- 


ed, the onus lies on the vendee to prove to the satis- , 


faction of the Court- the actual price which was settl-. 
ed and paid. j 


with the final decision of the Revenue Oourt: 


5 o 
: Ka 
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“Court—Distinetion between suit under s, 95 and 

_ reference umder s. 202. 

` Where a reference is made by a Munsif to the 
Revenue, Court under s. 202 of the Agra Tenancy Act 
at the instance of the defendant, it isopen to the 
plaintiff to raise the question before the Appellate 
Munsif was correct in 
making ‘the reference; and if the Appellate Court 


“comes to the finding that the Munsif was not-entitled 


to make such a reference, it is not bound by s. 202 
(2) and need not dispose of the ‘suit in accordance, 
There 


‘is a distinction in this respect between a suit brought 


- R. 1930 All. 458 


If; ona consideration of the evidence of both the ` 


parties, the Oourt can come ‘to, a definite conclusion 
as tothe actual amount of. the sale . consideration 
whether that amount be- more than what the’ plaintifi 
admits or- less than the ostensible price entered in 
the deed, it is the duty of the Court’ to decree the 
claim for the amount which it finds was in fact: -the 
actual consideration. 

But: if, after the consideration of. all the evidence 
the Court is unable to make up its mind and come 
to.a definite ‘conclusion as to’ the exact- sale price, 
but is atthe same time on reasonable grounds satis- 
fied that the , ostensible: price was not the actual 


price, then the only course open, ito the Courtis to - 


proceed to ascertain the market value of the property 


and the decreé the claim on the; payment of such., 


amount, 


Although a pre-emptor may tail to produce direct. - 


oral or documentary evidence to establish conclusive- 


ly thatany part of the sale consideration, paid before ' 


the Sub-Registrar, was subsequently returned, “yet 
it isopento him to rely on circumstantial ‘evidence 
and ifhe can convince’ tle’ Court ,on the basis of 
such evidence that the consideration shown ‘to have 


been paid was not, in fact, the true consideration, the ` 


Court may proceed to enquire into the market value. 
A DHANUKDHARI SINGH v. SURESH Sinan, Ind. Rul. 
(1930) All. 462; (1930) A. L. J. 561; i A, L R. 1930 All. 
363; 52 A. 532 30 
Agra Tenancy ‘Act (Il of 1901), ss. 34, 58, 79— 
Defendants not in possession on behalf of ‘whole body 
of co-sharers—Suit in - -ejectment by tenants under 
3. 79, whether lies. 
Where possession is not held by oron behalt of 


. this Chapter. 


in consequence of an order under’s. 202 and an in- 
dependent suit. brought under s. 95. A Murraza KHAN 
v. Sant Asit Perasan, Ind. Rul, (1930) All. 499; A.l. 
403. 


——_—— Chap. X, ss. 150 156, 158—Suit for assess- 
ment of revenue under Chap. X—Land not assessed: 

- to revenie—Suit, maintainability of. : 

If there ismo revenue payable on the lands in 
question no revenue can be assessed under s. 158 of 
the Agra Tenancy Act, 1901. 

A suit under Ohap, X of the said Act ean be brought 
by the proprietor of a.mahal or part of a mahal only in 
respect ofany land situated in such mahal’ or part of a 
mahal: and it:is only.in the case of persons’ who- are 
not entered in the khewat that a suit will lie under 
A Ram OHANDRA v. SATYA NARAIN, Ind: 
Rul. (1580). All. 519; A.I. R. 1230 Al’ 353; 14 R, D. 
355 : 471 


— 8. 161—Pensions Act (XXII of 1871), ss. 


4, 6,° 12—Suit by assignee of muafidar against 
. assignor . for. arrears of revenue collected by 
latter, competency ef—Assignment of grant of 


revenue, validity of—Grant of land revenue whether 

“pension —Transfer of Property Act (IV of, 1882), 

s. 6—Civil Procedure Code (Act V of 1908), s. 11— >- 
. Pension granted from generation to generation— 

Succeeding generation, whether representative of 

preceding one. 

Where the defendants after assigning their muayi 
rights to the plaintiffs continued to ‘collect the land 
revenue from the zemindars notwithstanding their 
having assigned the rights to the plaintiffs, and the 
plaintifs instituted a suit under s. 161 of the Agra 
Tenancy Act for recovering the money from the de- 
fendants’; 

Held, ' (i) that there was no cause of action for the 


, plaintifs against the defendants and tho suit was mis- 


the whole body of co-sharers no suit for ejectment | 


can be brought bythe tenants under s. 79 ofthe 
Agra Tenancy Act of 1901. The sections under 
which the tenants can sue in such a case are as. 34. 


and 58 A Apit NARAIN SINGH. MAHABIR PRASAD ' 


Sinag, Ind: Rul (1930) All. 453; (1930) A. L. J. 684; A. 
I. R. 1930 All. 398; 14 R. D. 365 ‘21 





in eultivation. 
' Assisting an old uncle in lodking after his holding 
would amount to sharing in hia cultivation. A 
*MouamMAD MOHIUDDIN HAIDAR v, Door Sinau, Ind. 
Rul, (1930) All. 558; A I. R. 1930 All. 441; (1930) A. 
L. J. 1102; 14 R. D. "400 559 
ss. 95, 302—Reference to Revenue Court 
under s. 202—Plaintijf’s right | to Question legality 
. of reference in appeal—Reference illegal—Decision 
of Revenue Court, whether binding on Appellate. 





i 





— s. 95-—-Succession to tenaney—Assisting i in - 
looking after’ holding, whether amounts to sharing. i 


-revenue. 


conceived; 

fii) that the suit was not maintainable under s. 161 
of the Agra Tenancy Act as the said section only con- 
‘templates suits against persons who are primarily 
liable for.the payment of land revenue. 
* Per Sen, J.—The transferee of the original grantee is 
an- assignee within, the “meaning of. s. 161 


_of the Act. 


Section 4 of the’Pensioris Act does not take away the 


-jurisdiction of the Oourt-of Revenue to entertain a 


suit by the transferee of the assignee of the land: 
The jurisdiction of the, Civil Court and 
of the Civil Court alone, is limited by the ‘terms of 


: this section. 


Section 6 of the Pensions Act, does not forbid the in- 


‘stitution of a suit by the transferee: of the original 
+ grantee for recovery of arrears. of revenue if institut- 


edina Court of Revenue against à proper person 
against whom a claim could be lodged for arrears of 
revenue, -: ; 
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Section 6, Transfer of Property ‘Act, does not pro- 
hibit the assignment of a pension, not granted or con- 
tinted by Goverment on political consideratiéns, or 
on-dccount of pastservices, or present infirmities or 
as a compassionate allowance. be : i 

A right to` share in the Government, ‚revenue 
granted.in perpetuity by.the Sovereign power cannot 
be-described either as a pension or asa, political pen- 

‘sion. Where a right of this description is ereated 
by contract or grant, its transferability, will in each 
case depend upon the.terms.of the contract. or grant. 
The assignment of sucha grant isnot prohibited by- 
5.12, Pensions Act," . og, 
“Per: Ashworth, J:—The word ‘pension’ in s. 12 of the, 
Pensions Act includes a grant. of land: revenue. Itis 
used inthe “Act at- times in a general. sense to 
cover any form of recurring payment’ granted by. 
Government : and.: in’, other, ‘places: to express. 
only -a species of the generic term and.the. present 


suit was, therefore, barred under ss. 4,6 and 12 of the’ 


Pensions Act.: +. e, - a 
“Where, a, pension, is. granted from , generation .to 
' „generation one generation cannot be said to be the 
_ Successorzin-interest:ofthe last, . - - wa. e, : 
. .When a.person entitled merely. in himself to a life- 
interèst contests.a-suit .in respect of. that life-interest 
he cannot. :be ‘representing some. one entitled-to a 
.. successive ;life-interest. A . BHOOPAL; „RAI v. SHIAM, 
Sonver Lat, (1929):A.L.::-724; A.I. R. 1929 All. 781: 
- 13 R. D. o42;Ind. Rul. (1930) All. 534» .. :. . 534 
——— S. 202, See Acra Tznenoy Act, 1901, s. 95-. 


h Tu glia, e oh OO ON EEE A teat A 403 
~ Agra Tenancy Act (lll Of 1926), ss, 78 
(4), ..81 . (5ı—Ẹivil : Procedure’ Code (Act V 


of 1908), °,0.. II, r. 2—-Suit for’ arrears of 

rent—Omission to claim arrears for’ some ‘years— 

Subsequent application under s. 81-40, IÍ, r. 8, 
applicability, of—Suit under s. 81 (5), nature of. , 

’ After the rent for the years 1332, 1333 and 1334. 

Falsi“ had become overdue, a landlord instituted a 

suit ‘for the rent for the year 1831” and obtained a 


decree , He, again issued. notice under sa. 81 of the - 


“ Agra Tenancy Actcalling upon the -tenant to pay 
- . the: arrears ofrent for. the . years , 1332, 1333 and 
1334... The:.tenant pleaded, that the claim was barred 
by O. Il;r..2, Civil Procedure Qode:, .. .' 
`.Held, that, O. II, r,2, ‘Civil Procedure Code, was as 
much a bar to -the application as would have been 
the. case if the landlord had brought an ordinary suit 
for arrears of rent, - " S rr a. 
- The “suit referred to in s. 81 (5) of ‘the Agra‘ Ten- 
ancy Act is a suit for-arrears of rent pure and simple 
and not a suit for ejectment, ` A MANDIR THAKURJI 
"MAHARAJ v. Risak; Ind. Rul. (1930) All. 481; A. I. R. 
1930 All. 527; 14 R. D.'487,. ` 17 
———— S. 99—Dispossession of grove holder before 
commencement of Act—S. 99, applicability of. 
Section 99 of the Agra Tenancy Act of 1926 does 
not coyerthe case, of disposséssion ,of a grove hold- 
‘er, where: the dispossession has taken place prior to 
‘the,coming’ into force of ‘the. said ‘Act, A ABDUL 
HAKIM Vv. MUKARRAM ALI, (1929) A-L. J. 1157; A. I. R. 
1930'All],158; 14 R. D. 108; Ind. Rul. (1930) All, 526. 





. 478 
—— $8, 99, 230,, 231, 235, 273—Suit by 
‘tenant alleging defendant is trespasser—Defendant 
pleading \ihét he is tenant~ Jurisdiction of - Civil 


Court--Jurisdiction, tests of—‘Claiming’ in. s. 99° 


' 1) 4b), meaning of —Addition ‘of claim for in- 
(unction, effect'of, on jurisdiction, ` h £ 
, Held, by the -Full Bench (Sulaiman, Mukerji and 


2 


m INDIAN CASES. 


[1930 
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Kendall, JJ.) (Boys and King, JJ. dissenting) — Where; 
a plaintif alleging that hë is a tenant sues 
a defendant treating him asa trespasser, for posses- 
sion of a.holding or a partthereof andthe defendant 
pleads that he and not the plaintiff is the tenant, the, 
suit is maintainable in the Civil Court. , oo 

. Lhe jurisdiction of the Court is to be initially deter-. 
mined by the allegations made in the plaint; and the. 
allegations made in the written statement eannot.oust 
that jurisdiction unless and. until the allegations of, 
fact have been gone into, tried, judicially and found . 
to be true, and the plaintifi’s allegations have been 
found to be false., att GA ae Ty: 

Per Boys and King, JJ.—Under 8.99 of the. Agra 
Tenancy Act such a suitis cognisable by the’ Revenue. 
Court alone and the proper coursé to be adopted, by 
the Civil Court.in such case is to return the plaint, . 
with a direction to the plaintiff to file it, if he so 
wishes, in the appropriate Revenue Court with such a 
prayer for amendment or with a. copy of the order of, 
the Oivil Court end anapplication under s. 14 of the 
Limitation Act, if necessary. . 4 

.The word ‘claiming’ in s. 99, cl. (1) (b) of the Agra 
Tenancy Act meansasserting aright, which may or, 
may notexist and s. 99 creates an exception „to, the, 
rule, that allegations to be foundïn the plaint con-. 
stitute the primary test of jurisdiction; and as soon 
as the Civil Court finds that an assertion of the.right is 
made, even though such assertion is made by the 
, defendant, it must return the plaint for presentation 
tothe, Revenue Oourt:, . S s | 

 Held by the Full Bench (Sulaiman, Mukerjee, Kend- 

all, Boys and King, JJ.)—If a suit substantially 
falls under s.99, the joining.of a relief for an 
injunction would makeno difference and, the suit 
“would be cognisable by the Revenue Court. A 

ANANTI v. OHANNO, A. I. R. 1930 All. 193; (1930) A. L. J. 
256; 14 R. D. 201; Ind. Rul. (1930) All, 540; 52 A. 501... 

: Ne. i 540 
——— SS. 121, 230—Suit for ejectment of-defend- 

ants! as sub-tenants and in the alternative: for 

partition as joint tenants—Jurisdiction of Civil 

Court. - a SS AÉ oa - 

: Plaintiffs attempted to eject the defendants through 
the Revenue Court, alleging that -they were sub-ten- 
ants. The, Revenue Court found that they were not 
sub-tenants but. were tenants-in-chief, being in pos- 
.gession ‘ of -undivided property as members `of one ` 
family,:and .dismissed the ejectment: suits. There- 
upon, the plaintiffs instituted a suit in the. -Civil 
‘Court repeating their case that the defendants were. 
sub-tenants. and praying in the alternative ‘that a 
decree ‘for partition may bemade, ifthe defendants 


r 


7 +. are found to be joint tenants: - ` 


Held, that the suit fell within the scope ofs. 121 
-of the Agra Tenancy Act and could not be enter- 
tained by a Civil Court by virtue ofs. 230 of the said 

` Act. A KaeLARI v. Har Prasan, Ind, Rul. (1930) All. 
566A. I. R. 1930 All. 434; (1930) A.-L. J. 1015; 14 R. 
D.331 . i > 712 


-——— 8: 197 (4) (f)—Grove— Right of grove holder 
to cultivate his grove. X : : Seite oe. 
It is not illegal for, a grove-holder to cultivate 

` portions of the land of his grove or. to sub-let the 
same for cultivation. A Ganaa Ram v. BASANT SINGH, 
Ind. Rul. (1930) All. 619; (1930) A. L. J. 1089; 14 È. D. 
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———- $8. 231, 235, 273. See Aaa TENANOY Agi, 
1926,58.99° :. 54 ya] 
Appeal, from Sider diredting. pre arakion of final 
‘decree ourt-fee. See Otvin Procepure Cong, 1908, 


pas . 


303 

Approver: See Evrpenos Acr, 1872, s. 24 459 
Arbitration, ‘See Civit Priodiévias Cops, 1908, 8. 
TORE) * > sigan Lia “339 


Ar bitrator nee > ‘(ei Apan made 
"under compulsion of Court; validity of. 

“An award måde by an arbitrator: who is compelled 
by ‘the’ ‘Court *to ‘act “as an- arbitrator in spite of a 
definite” expression ` ‘of uawillingnéss on ‘his ‘part to 
act as’ such isnulland void. -L Lat Kuan Vi KASEMIRI 
Tan, A. I. R. 1930 Lah; 125; 31 P: L. R. 386; Ind.- Rul 
(1930) Dah. 548 +- : 
cut Award relating to partition not made rule of 
Court, ‘whether’ bar’ to’ suit -for - ‘partition—Siit for 

~ partition—Plea of -award—Suit not liable to ‘be 

‘dismisséd—Decree to be passed in termsof award. 

‘Theexistence ofa valid'award- partitioning a grove 
is `a bar to-a suit for’ partition of the grove, even 
“though the award has not been made arile ofthe 
Court. Butin'd suit for partition of a grove’ if the 
defendaiit sets up -6ueh ‘an award, the ` suit 
Bhould-not bé-entirely dismissed but: a ‘decree should 
-be passed in terms ‘of the ‘award: - 
~ Anaward does not become invalid merely becuse 
it has not been made a rule of the Court.’ O DIN SINGH 
v. “BHAGWANDIN SINGH, 13 R.” D. 827; ‘ALL. R. 1930 
Oudh 51; Ind. Rul. (1930) Oudh 256 448 


Arbitration Act (IX 0f 1899), SS. 2, 19—Contract 
“AIK of 1872), 5. 28— Bill ‘of Lading—Arbitr a- 
tion clause—Mutuality—Stay of suit—Condition in 
‘arbitration clause that suit shall be brought in 

Italian Courts alone, validity of. 

The plaintiff consigned certain goods to an Italian 
Steamship Company “which had its head office at 
‘Genoa. The Bill of.Lading .contained the following 
Glause : “All applications for indemnity of damage, 
‘shortage, deterioration,‘ loss of 'gòods shipped; shall 
‘be submitted for amieable settlement to the Agency 
ofthe Company at the’port of discharge. Failing such 
‘an amicable‘understanding, either the shipper or the 
consignee, desiring to proceed against the Company 
“in Court of Law, can do so befors the judicial authori- 
ty in Genoa; Naples, Cagliari or Venice; in’ cake of a 
“dispute: for not‘more than liras 500; and’ only before 
the judicial authority’ in Genoa far- sums’ over that 
‘amount, the shipper and the receiver or any other 
person interested in ‘the cargo expressly renouncing 
the competence of any other judicial authority.” The 
“goods -were ‘damaged and the plaintiff ~ instituted 
‘a’ suit for damagesin Bombay. The defendants took 
outa summons for stay of the suit : 

Held, (4) that the clause was a valid submission under 
s.2 of the Arbitration Act to, the judicial: author- 
ity in Génoa, and that the suit should, in the absence 
of any other circuinstances, be stayed pending the 
decision of that Court? 

(ii) that iu so far as 'the clause attempted to oust the 
jurisdiction of the Courts ‘of British India it was void 
‘to that extent under's. 28 of the Contract Act. 

Where there is no mutualityin'the “reference i. e., 
siete both the parties are not bound to refer the dis- 
pute to a particular tribunal, such a clause does not 
amount to `a: submission. under s, 2 of the 
“Arbitration Act. e 

Where ina mercantile contract the parties have 
deliberately entered into a contract involving an 
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Arbitration AGS oe 


“arbitration eae the Court should be careful of ‘setts 
B iMarrrrima- -ITALIANA : STEAMSHIP. V. 
BURJOR Frameoze, 32 Bom.'1.-R.43> Ind, “Rul. (1920) 
Bom 301; A. I. Ie. 1930 Bom. 183; 54 B: 278 ' 797 
———— 8. 15—Civil Procedure Code: (Act V of 1908), 
Schi TI—Award filed in Court—Proper form of 
order to be pasted Making award-decree of ‘Court, 
_ legality of; ust: TOREA 3 
` Under‘ the Arbitration Act when an award tade on 
8 subimission: is filedtin---Court, the Court has no 
power to miake: it-a- decree of the . Court.. All that 
“the Oourt can direct is that the award ‘be filed’, . + 
There is a clear: difference in ‘this’ respeċt'-between 
the Arbitration Act and-Sch. II, Civil Procedure Uode. 
L Damodar Das v: BASHESHAR DASA 1. “Re "1929" ‘Lah. 
‘882; Ind. Rul. (1930) Lah. 526° ~ ~- 318 
——— 819. See ARBITRATION AoT, 1899, s. 2 Fa 


kanga E AE ane 


Where it is eave that the siaationt Ae a “deed 
signed itin the presence'of the attesting witnesses it 
must be “presumed that the attesting’ witnesses also 
put their signature in- the presence of thé “executant. 
N NARAIN Rao v.Hanmantraw,lads Rul. (1930) Neg 277; 
J13N. Ia. J. 138, ‘ALT: R. 1930 Nag: 273;. 26N. L oR 

277 i “453 
Award ~-Revision.'See Orvin PuoOEDURE Cone, 1908, 
' s 115 % "374 
Bank. See LIMITATION Aor, 1908, „Som. I, Arr. e 

-18 
Bar Councils Act (XXXVIII of 19346) —0ndh Civil 

” Rules, 7. 285 (1) (e), (d)-—Application for enrolment 

as Advocdte--Objection by Bar Council—Duty ` of 

High Court to give weight to objections: ` ~ 

Where the Bar Oouneil objects to the enrolment 
of a practitioner as an ‘Advocate the opinion ` ~ of the 
“Bar Council should not be treated as'a negligible 
factor but in justice to the applicant ’ it is necessary 
forthe High Court to examine the objections ‘of: the 
Bar Council and see whether they are founded‘on 
reason and on fact. Objections based upon mere 
suspicion or prejudice would riot ‘be accepted.” But 
at the’ samé time whére “the Bar Council has 
formed the considered'opinion ‘that an` ‘applicant 
should not be. admitted into their number it is 
-not necessary, in order to support those objections, 
for them to show that the applicant has shown by 
‘his conduct that he is “not “fit to be “in “the pro- 
“fession. ` 
` If the Bar Council - can establish | ` that as 
fair-minded men, who have treated the case on its 

merits ‘and in a reasonable manner, they are 
convinced that a certain member of’ ‘the profession 
does not deserve to ‘be enrolled as “an” Advocate 
and that his enrolment will be prejudicial to’ the 
credit of the - body ~of Advocates” their’ objections 
should: prevail. O` In re A PreapER, 6 O. W, N. 1080; 
ALR 1930 Oudh 121; Ind. Rul. (1930) Oudh a 

-Benami Translation—Benamidar, whether ‘can 
= sue—Benamidar's right to ‘-transfer—Purchaser's 

‘rights Transfer of Property Act (IV of 1882), s. 41, 

Where a person buys: a property in ‘his own name 
but subseqiiently transfers it into the name of another 
person: without ány ‘intentionto benefit such other 
person, the transaction'is“benami” and the person in 
“whose name the transaction is effected is. called be- 
namidar. | E 

All benamis are, not ‘necessarily fraudulent though 
allfraudulenttransfers are necessarily benami. 

+ A benamidar san sue in-his own name. ' 
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. A benamidar or an ostensible owner can by trans- 
‘fer pass a good title" to property in. the transferee. 
Section 41 of the Transfer of Property Act expressly 


recognizes such transfers to be valid and not voidable 


on bhe ground that the transferer was not authorised 
to make.the transfer “provided that the transferee, 
after taking reasonable care to ascertain that the trans- 
feror had-power to make the transfer, has acted in good 
1” N Narain Rao v. HANMANTRAM, Ind. Rul. (1930) 
Nag. 277;13 N. L. J. 138; A. I-R. 1930 Nag. 273; 26 
N. L.R.. 277° n ` 453 


“Benamidar, “See PROMISSORY NOTE 


encumbrances—Notice to encumbrancer, whether 
necessary—-Suit against personin actual possession, 
competency of—Bengal Tenancy Act (VIII of 1885), 
ss. 512), 167—Raiyat’, ‘meaning of—Limited Com- 
pany carrying on business, whether raiyat—Build- 
ings, meaning of—Masonry rivetments, whether 
buildings. ~ ` i - ; 
In order to enablean auction-purchaser ata re- 
venue sale to get possession of the property on which 
there isan “incumbrance” which he is entitled to 
annul, it is sufficient forhim tobringa suit against 
the person in actual possession, by ‘which act he ex- 
‘presses his unequivocal intentionto avoid ail sub- 


sisting tights which he can annul, as -he seeks to 


take direct possession of the property sued for. 

The defendant, however, can resist the-plaintiff by 
showing that he holds under a ‘third person whose 
interest the plaintiff cannot annul. But the suit can- 
not be defeated merely onthe ground that the de-: 
fendant claims under a third person who has not 
‘Been made a party to the suit" or on whom the 
plaintiff did not serve any notice. | 

The position ofthe auction-purchaser under the 
“Revenue Sale Law isnot analogous to the position of, 
an auction-purchaser under the Bengal Tenancy Act 


with power to annul incumbrances. But it may be. 


compared with the position of a landlord “whose 


tenant has incurred a forfeiture. © * : 

. The-word ‘raiyat in the proviso to, 8. 37- ofthe 
‘Bengal Land Revenue Sales Act of`1859, is used in its 
“ordinary sense and means a person who actually culti- 
vatés the land or has acquired it for purposes of 
cultivation. A Limited Company carrying on busi- 
ness which. acquires the interest .of a raiyat cannot 
by any stretch of the meaning of the word be treat- 
ed asa raiyat and cannot, therefore, seek protection 


- under the said proviso. . 
‘buildings’ within the 


Masonry rivetments are not 


meaning -of s..37 (4) of the Bengal~Land Revenue. 


. Sales Act.. C MONMOHAN CHOWDHURY ~v. TURNER 
Morrison & Oo., 33 C. W.N, 930; A. I. R. 1930 Cal. 
69:'57 O. 434; 51 O. L. J. 320; Ind. Rul. (1930) Wa 


_ Bengal Municipal Act (Ill of 1884), s 85 (a)— 


“Post Office Savings’ Bank and.Rs, 303. as 


Assessment of personal -tax—Principles —‘Circum- 
stances and property within the Municipality, mean- 

. ing of —Asséssment, legality of. - `. os 
`. Whefe, apart from- other income, the plaintiffs had 
received an incomeof Rs.108 as interest from the 


-from a deposit in a Savings Bank situated within a 
Municipality and the ‘circumstances and property of 


the. plaintiffs within the Municipality’ were estimated ~ 
“at ‘Rs: 9,000 and ‘the plaintiffs’ were, assessed toa 


` ‘personal tax of Rs, 21 per. quarter under s, 85 (a) of 


the Bengal Municipal Act: 
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Bengal-Land Revenue Sales ‘Act (XI of 1859),. 
| $. 37—Purchaser in revenue sale—Annulment of. 


interest 


(1980 
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Held, that the two items specified indicated that 
the amount in deposit was nearly Rs. 9,000; that 
this amount was ‘property within the Municipality’ 
within .s. 85 (a) of the Bengal Municipal.Act; that if 
it were necessary to add anything to make up 
Rs. 9,000; the circumstances of the plaintiffs within 
the Municipality could be taken into account; that 
though, it was difficult to define what ‘circumstances’ 
meant, other amounts which passed through the 
Municipality and were available to the plaintiffs and 
the fact that the plaintiffs were wealthy.. zemindar's 


could not be ignored and the assessment was not, - 
consequently, illegal. C TARAK GOVINDA OHOWDHURY 
v. INDU Jyoti MAJUMDAR, 49 O. L. J. 383; 33 0. W. N. 


684, A. I. R. 1929 Cal. 452; Ind. Rul. (1930) Cal. 451 
` ; : h TT 335 
——_ 88. 85 (D), 101—Tazx on holdings—Mode of 
assessment—Assessment on estimated cost-of buildings 
without ascertaining annual rental, legality of—As- 
sessment ultra vires—Right to sue for declaration. 
Under s. 85 (b) and s., 101 ofthe Bengal, Municipal 
Act tax on a holding. has to be imposed in every case 
on the annual value.of the holding which. is deemed 


to be the gross annual rent at which the holding may’ 


be reasonably expected-to let. The proviso tos. 101 
only laysdowna maximum to prevent excessive as- 
sessment and does not authorisea Committee to levy 
rate ‘on an ‘estimate of the cost of the buildings 
without making any attempt to ascertain the annual 
rental of the holding: 


If an assessment made bys Municipality is ultra: 


vires the assessee is entitled to a declaration that it is 
illegal. C Narayan  OHANDRA Dorr v. CHAIRMAN, 
PANIHATI MUNIGIPALITY, 50 O. L. J. 537; 34 0. W..N. 
155; A. I. R. 1930 Oal. 38;.57 O. 162; Ind, Rul. (1930) 
Oal 435 on 483 
‘Bengal Tenancy Act (VIII of 1885), s. 5 (2). See 
- BENGAL Lano Revenue Sares Aor, 1859, s. 37 
; : 167 
——— s. 22 (2)—Eastern Bengal and Assam 
Tenancy (Amendment) Act (I of 1908)—Purchase of 
- occupancy holding by proprietor before, 1908— 
Holding, whether extinguished—Amendment, whether 
retrospective. - a ' 
» Under sub-s. 2 of s. 22, Bengal Tenancy Act, before 
_it was amended in 1908, on a proprietor purchasing 
an oecupancy holding the helding did not cease to 
exist,though the right of occupancy ceased.’ : 
The decision of the Judicial Committee in Midnapur 
ZemindaryiCo.Lid.v Naresh Narayan Roy, 80 Ind. Cas, 
827, lays down that if a co-sharer purchases an occup- 
‘ancy holding the permanent character of the holding:is 
destroyed, but it does not decide that the raiyati 
“will also cease to exist. i < 


The Eastern Bengal and Assam Tenancy’ (Amend- 
ment) Act of 1908 has no retrospective operation. C 
ARBHOY CHARAN Mopak v. Ram SUNDAR Seana, 33 O, W, 
N. 1081; A. I, R. 1930 Oal. 109; Ind. Rul. (1930) Cal. 
419 i i 323 


ss. 30 (a) (b), 32, 35—Enhancement of 
rent—Ascertainment of prevailing rates—Absence of 
` distinct and different classes of. land in same village, 
effect -of—Duty of plaintiff to provide Court with 
sufficient data—Enhancement.on ground of ri.e, of 
price of staple food crops—Basis of the rule—Simul- 
taneous rise én price of cloth,.etc., effect of—Groun 

_ for refusing enhancement. PS 

__. Though, where soils of different .class exist in ‘the 

` game villageand facilities for irrigation vary, the 
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existence of lump rentals may make it difficult to 
ascertain prevailing rates, the e 
rentals doesnot take any given area out of the opera- 
tion of s. 30 (a), Bengal Tenancy Act, since even if 
there are different classes of land in the village and 
lump rent has been assessed, the provisions of s. 31 
(f) of the Bengal Tenancy Act would apply. To as- 
certain the prevailing rates may be' difficult in such 
cases but it is incorrect to say that there can be no 
prevailing rates, aes 

The course to be adopted in order to ascertain the 
prevailing rates isthat indicatedin the case of Brij 
Behari Singh v. Sheo Sankar Jha, 32 Ind. Cas. 85. 

Where the Commissioner reports that heis unable 
to ascertain the prevailing rate the plaintiff should 
ask for the appointment of another Commissioner 
or provide the Court with further data from which 
the prevailing rate might be ascertained. 

Section 30(6) ofthe Bengal Ténancy Act is not 
based on economic principles but ‘on the legal and 
historical principle that the landlord is entitled to 
a certain shareof the produce of: the holding. An 
enhancement of renton the ground of increase in 
the price of staple food crops cannot, therefore, be 
refused merely because the price of cloth, oil ete., 
has risen and the raiyat has consequently not been 
benefited by the increase in the prices. 

In enhancing rent under Chap.’ V of the Bengal 
Tenancy Act, the provisions ofs. 35 of the Act can- 
not be ignored; but inorderto show that a tenant 
is not liable to pay the enhancement which would be 
admissible under the rules laid down by s. 32, itis 
necessary to show that the rent payable by the rai- 
yat is already unduly: high, or that the productive 
capacity of the land has deteriorated through no fault 
of the rayat since his rent was settled. Pat. KAMALA 
Prasap SINGH v. BANKEY Prasan SiNGE, 10 P, L. T. 693; 
A. I. R. 1929 Pat. 702: Ind. Rul. (1830) Pat.422 390 


— 5.30 (b), 35, 37, 74—Increase of price in 
food crops—-Clarm forenhancement of rent—Rise of 
price in other articles, whether ground for refusing 
enhancement—Basis of right to enhancement of rent 
—~Realisation of abwab in addition to rent, whether 
bars suit for enhancement within 15 years. 

The fact that the price of articles) which the raiyat 
has to buy with the money which he obtains from the 
sale of his surplus crops, for example, cloth, oil, spices 
and agricultural implements, has risen to the same or a 
greater extent than the price of staple food crops, 
and the raiyat hasnot received any benefit from the 
increase in the price of food crops, is no ground for 

. refusing enhancement of rent under s. 30 (b), Bengal 

Tenancy Act. 


The expression “which is under the circumstances of - 


the case unfair or inequitable” in s, 35, BengalTenancy 
Act, refers to the circumstances of the particular 


ease. - 

The fact that since the date of the Record of Rights the 
` landlord has realised abwab from the.tenants in addi- 
tion to. the rent lawfully recoverable does not preclude 
the landlord from claiming enhancement of rent 
within 15 years under s.°37, Bengal Tenancy Act. 
Pat RAMESHWARDHA4RI-SINGH V. MAHABIR Sineu, 10 P. 
. L. T,700; A. I. R.1930 Pat. 76; Ind. Rul. (1930) Pat. 

426 394 
— ss. 30 (b), 37, 52, (i) (a), 74—Collection 
of rent and abwab though Record ofRights contains 
rent alone, whetheramounts to enhancement of rent 
and bars suit for. enhancement within 15 years—Rent 
fixed with reference to reputed: areas—Actual 
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area held more than reputed area—Enhancement 

of rent. 

Any agreement to consolidate abwabs with the 
rent would be invalid under s. 74 of tke Bengal 
Tenancy Act; and an illegal or invalid contract to 
pay rent ata higherrate doesnot come within the 
provisions of s. 37 to operateas a bar to the in- 
stitution of a suit for enhancement of rent 
Whenthe landlord used to collect rentand abwab before . 
the preparation of the Record of Rights and though . 
in the Record of Rights the actual rent alone was ` 
shownas rent, the landlord continued to collect rent 
and abwabas before: ~ N 

Held, that the collection of rent and abwab did 
not amount toan enhancement of rent by contraet 
so as to prevent the landlord from suing for enhance- 
ment of rent under s. 37, Bengal Tenancy Act. 

Whereit is found that rents were originally settled 
with the tenants with reference to reputed areas, 
that is to say,atso much per bigha, on the assump-" 
tion that they held acertain number of bighas, and 
the reputed areas.are found to be less than the. 
actual areas held by the tenants, the rent is liable 
to'be increased under s. 52 (1) (a) of the Bengal 
Tenancy Act and itisof no practical importance in 
such acase whether the original areas were ascertain- 
ed by formal measurement or by mere guesswork. 
Pat RAMOHANDRA NAIK Karv. RAMBRIOH SINGH, 10 P. 
Te T- 696; A. I. R. 1929 Pat. 661; Ind. Rul. (1930) T 
4 ` i 92 


. ——— S, 32. See BENGAL TENANOY Aor, 1885, s. 30 
(a) (b) : 390 
—— s. 35. i 
See BENGAL Tenancy Act, 1885, s. 30 (a) (b) 390 
See Benoa TENANOY Act, 1885, s. 30 (b) 394 





s. 37. See BENGAL Tenancy Aor, 1885, s. 30 
392, 394 


8. 38—Permanent deterioration of soil, what 
constitutes—Plea of permanent deterioration, whether 
can be taken by way of defenceto suit for rent.. 

A deterioration, would not cease to be permanent 
if by the application of capital and skill the cause 
of deterioration might ‘be removed and the 
question of permanent deterioration must be con- 
strued with reference to existing conditions, But 
the soil of a holding cannot beheld to have become 
permanently deteriorated merely because the tenant 
is not able to get as much as he used to get. 

Where land was previously dhanahar and paddy 
ceased to grow there, but kakri and tarbuza were 
grown by the tenant ; : 

Held, that the soil could not be said to have per- 
manently deteriorated. ; h x 

Per Fazl Ali, J.—A claim for reduction ofrent on; 
the ground of permanent deterioration is available to 
a tenant, by way of a plea in defence,in an action 
brought by thè landlord to recover arrears of rent. 

The mere declaration by the Legislature that a 
tenant has certain rights which he might enforce 
by suit cannot by itself suggest that that right 
cannot be claimed by way of defence. Ifthe right is 
there, it can be enforced by a suitas well as claimed 


0) 


` by way ofdefence. Pat RAMESHWAR MANDAR. BADRI 


Sanu, A I. R.1930 Pat. 105; Ind. Rul. (1930) Pat. 407; 
11 P. L. T. 470 87 
———— s. 52 (l) (a). See BENGAL Tenancy Acr, 1885, 

s. 30 (b) -` 392 
——— $171. See BURDEN OF PROOF 848 
5. 74, See BENGAL TENANOY Act, 1885, s 30 


(b) 392,394 
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“5, 167. See BENGAL Lann REVENUE SALES ' 

Acr, 1859, s. 37 i ; 167 
mm S. 17.4. Civil Procedure Code (Act V of 1908), 

8. 47,0 XXI, r. 89—Sale ‘for arrears of rent— 

Deposit of, .amount by judgmeni-debtor—Deposit 

slightly short by mistake—Setting aside sale—Appeal 

from order under s. 174, competency of—O. XXI, T: 89, 

Civil Procedure Code, applicability of. 

Whèa property has been sold in execution of a 
décree for rent and the judgment-debtor deposits.the 
money, if by some mistake a short deposit is made 
and ‘that deposit is accepted by’ the Oourt official as 
the corréct amount and when the mistake is discovered 
the judgment-debtor pays in the full amount, it would 
hardly beconsistent withcommon sense or ‘justice to 
say that thejudgment-debtor has .not complied with 
the “provisions of s. 174 of the Bengal Tenancy Act 
and’ that he must lose the property. È 

‘An order under s. 174, Bengal Tenancy Act, does 
not fall within `s. 47, Civil Procedure Code. - 

The provisions ‘of O. XXI, r., 89, Civil Procedure 
Code, have no application toa sale under the Bengal 
Tenancy Act. O ABDUL Gorur MULLA w. KALIDHAN 
Monnpat, 50 C. L. J. 532; 34 G.W N. 250; A. I. R.1930 
Oal. 302; “Ind. Rul. '(1930) Cal. 433 481. 


—— Sch. IH, Art. 3—Suit by tenant not against- 
entire body of landlords—Art. 3, applicability of— 


Mortgage of holding—Dispossessson' ‘of’ mortgagee - 


after date of morigage—Time, whether runs against 

morigagee under Art. 8, eae 

There is nothing inlaw to show that a suit fall- 

‘ing within the purview of Art.3 of Sch. III to the 
Bengal Tenancy Act must bea suit against the en- 
tire body of landlords. . 

Time will run against a mortgagee of a non-occu- 
pancy holding, under Art.3 of Sch. III of the Ben- 
gal. Tenancy “Act, even though the dispossession 
might have taken place after the date of the mortgage., 
C Moaim-Ouanpra Basak v. KANAILAL SAHA, 33 O. W. 
N. 1085; A.I. R. 1930 Çal. 311; Ind. Rul. (1930) Cal. 
417. ace > 321 
Berar Land Revenue Code, 1896, ss. 4(17), 

88, 91, 221, 223—“Alienaied,” scope of— 

Grant in soil whether necessary to make village 

alienated—Survey Settlement, effect of, on right of 

holders of land—Survey and Survey Setilement, 
distinction between—S. 221, whether has retrospective 

effect. H a 

the words“transferred in so far as the rights of 
Government to payment. of the rent or land revenue 
are concerned” in the definition or the word “alienat- 
ed” in s. 4 (17) of the Berar Land Revenue Code pres- 
cribe a certain minimum and where that minimum 
is-satisfied, the definition is also satisfied, notwith- 
standing that the transfer may cover certain other 
interests, over and above those contained in the 
minimum requirement. “A grant in the soil isat any 
rate not necessary to make a- village ‘alienated.’ 

‘On the introduction of a Survey, Settlement into 
an alienated village the holders of land are placed 
in the same position as if they were occupants in an 
alienated village.,  ~ ` ; 

A Survey-does not’ necessarily mean the introduc- 
tion of aSurvey Settlement. It may be made under 
s. 88 (3) of the Berar Land Revenue Code for the 
purpose.of determining and registering the proper 
full assessment on the land in the village, though that 
assessment is not to be levied. In sucha case, s. 293 
of the Code applies and entitles an inferior holder 
or tenant, who has personally or through his pre- 
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decessor-in-title held land in the villagefrom a period: 
anterior tothe alienation, to pay no more than the. 
proper assessment, other inferior holders or tenants 
being left to make their own arrangements with the ° 
holder of the villages. If, however, the survey-is fol- 
lowed by the introduction of a Survey Settlement 
under s. 91, s.223 will no longer apply, but s. 221 will, 
and allholders of landin the village*will acquire the 
same rights as occupants in an unalienated' village. 

Section 221 of the Berar Land Revenue Code of 1896 
has no retrospective effect and the rights of the holder 
of a land to which he was entitled -under Berar 
Settlement Rules, 1865, have not been enlarged by the 
enactment of s.221 in the Code .of 1896. N GANPAT 
v. RAJA LAXMANRAO, Ind. Rul. (1930) Nag. 275; A, I. R. 
1930 ‘Nag. 213; 26 N. L. R. 195; 13 N. L.J3.157 451 


Bhagdari and Narwadari’ Tenures Act (V of 
1862), S. 8—Ostensible sale of recognised portion 
of bhag—Sale in reality only of moiety—Suit by 
vendors to recover property sold, maintainability 
of—Vendee’s right to refund of price paid— 
Contract Act (IX of 1872), s. 65. : 
The owners ofa bhag ostensibly sold the whole of 

a recognised portion of.the bhag to A and B. A 

subsequently passed an agreement to convey half cf 

the bhag to B. It was found that A really paid 
only half ofthe consideration and was ‘put in pos- 
session of only half and that B was only a nominee 
of the vendors. The vendors subsequently sued to 
recover the bhag sold to Aon the ground that ‘the 
sale was really only of a portion and was, therefore, 
void under the Bhagdariand Narwadari Tenures Act: 

Held, (1) that as the transaction was really a sale of 
only one-half of a recognised portion, it was void 
and the Courts were bound on the application of the , 
plaintiffs to avoid it, even though the plaintiffs might 
have taken advantage of it for a period ‘of very 
nearly twelve -years and though the Revenue Authori- 
ties had apparently never intervened; 

(2) that A was, however, entitled in equity toa re- 
fund of the price paid byhim. B Damopar BECHAR v, 
MOHAN JAVER, 31 Bom. L. R. 1422; A.I. R. 1930 Bom. 
121; Ind. Rul. (1930) Bom. 254 126 


Bombay City Municipalities Act (XVIII of 
1925), ss. 76 (1), 110, 206—Rules under s. 46 (1) 
—Levy of sullage watercess on houses—‘Houses” 
meaning of—House divided into separate tenements 

`- —Each tenement. whether ‘house’—Levy of separate 
cess on each tenement, legality of—Omission to 
prefer appeal to Magisrate under s.. 110—Civil suit 
under s. 206, whether barred. 

Hf ahouse is divided into separate tenements it is 
not unreasonable to levy separate sullage water céss 
in respect of each tenement. ao 

There is nothing inconsistent in construing the 
word ‘house’ in item No. 7,r. 1, of the rules framed 
by the Belgaum Municipality under s. 46 (1) of the 
Bombay City Municipalities Act as meaning separate 
tenements. 

There is nothing to prevent an assessee from 
filing a suit under s. 206 of the Bombay City Muni-' 
cipalities Act even though he may not have followed 
in itsentirety the procedure for appealing to the. 
Magistrate laid down ins.J10of the Act. B Hart 
GOVIND KALKUNDRI v., CITY MUNIGIPALITY oF BELGAUM, 
31 Bom. L.R 1249; A. I.R 1930 Bom. 68; 54 B 14; 
Ind. Rul. (1930) Bom. 271 : >. 239 
Bombay Dis@ict Municipal Act (IH of 1901), 

8.15 (f)—Bombay Primary Education Act (IV of 

1928), r: 18—Municipal Councillor. appointed as- 


- v. LAKSHMAN 


-~ direction, 


y 
é 
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Bombay District Municipal Act--concld. |”, 


mémber of School Board—Disqualification . “as 
- Councillor, -whether implies disqualification for 
r- Board—Chatrman of Board, power of, . to. decide, 
{whether member , was : disqualified—Interest in, 
| contract with Municipality, when disqualification. 

The plaintiff was eleçted a member of the Municipal- 
-ity of Jalgaon on February 12, 1925,. for a period of 
-three'years commerncing from April 1, 1925, and -on 
“May “9, 1925, the Municipality elected him : to be. a 
member of the School Board: On “August 26, 1925, 
‘on. a petition to the District Judge, it-was-held, that ~ 
he wasdisqualifed unders.15 (f) of the District: 
Municipal Act for election on the Municipality ‘by, 
reason ofhis interest'ina printing contract which the 
‘Municipality had entered with’ his father with whom 
he was’ joint." From September 23, 1925, the defend- 
-ant No. 1, Ohairman ofthe School Board Jalgaon 


- refused to send him notices ofthe meetings of the 


School Board or to allow him toserve thereon, ‘not- 
withstanding a subsequent resolution of the Munici- 
pality in favour of the plaintiff-respondent. Accord- 


` -ingly in 1926, the plaintiff brought a suit against the’ 


‘Ohairman’ and the. School Board fora declaration 
thathe continued to be a member of the School 
Board and was entitled to work on it and for invali- 
dating allthe resolutions from .September 29, on- 
wards and amandatory injunction accordingly : 
Held, (1) that the decision of disqualification -for 
Municipality did not necessarily imply-that the 
plaintiff was disqualified from being amember of 
the School Board; : i h 
.(2) that the defendant was not. competent 
to, decide whether the plaintiff was disqualified and 
whatever his own opinion as tothe disqualification 
of the plaintiff, he was not justified in refusing to 
give him notices of the meetings ' from September 
onwards and in refusing, to allow him to attend: the 
meetings or to vote. fe ode ; 
“Where a contractor has wholly performed his 
part of the contract and nothing remains to be done 
under-it except that he isto receive payment, his 
disqualification comes to an end. B Kegsuav MAHADEV 
Narayan, 32 Bom. L.R.614; Ind. Rul. 
(1930) Bom. “319; A. I. R, 1930 Bom. 378 815 


: 'g..106 (3)—Construction. of privy with 
permission—Power of Municipality to alter direction 
of ‘doors. Epes cai : ; 
Guder the Bombay District Municipal Act, a Muni- 
cipality. has-power to requirean owneror occupier 
to whom it hás granted permission for the construction 
of a‘privy with a trap-door opening to a certain 
to alter it to another direction. B 
RAVISHANKAR CHHAGANLAL v. Donap MUNIOIPALITY, 31 
Bom. L. R. :1295;, A. I R. 1930 Bom. 43; Ind. Rul. 
(1930) Bom. 233 ` 105 


"Bombay Land Revenue Code (Act V of 1879), 
SS. 211, 212—Bombay Government Resolution No. 
599 of 1912— Sheri” lands —Conferring occupancy 
rights on lessce—Righis of permanent tenants— 
Wrong order of Deputy Collector—Collector's power 
to revise—Limitation—Deposit of occupancy price, 

_ effect of—Agreement by tenants, validity of—Suit 
to set aside Collector's order—Jurisdiction of : Cwil 
< Court. | K g KAS, 
Under s. 2!1 ofthe Bombay Land Revenue Code 
ya Collector may call for-and examine . the record of 

any, proceedings conducted bya, Deputy Oollector . 

for the purpose of satisfying himself ag to the legal- 

ity. or- propriety of any: decision or order .passed and 
as to the regularity of the proceedings and there -is 
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“Bombay Land Revenue Gode-concld.- > ~ 
no period of limitation laid down for the, making 
öf an order unders.211 ofthe Code. ~ 7 7 


e 1 


mae Lat 


that certain’ lands should’ be given. to the lesgeé on 
full occupancy -tenure ‘is wrong on the ‘merits, thé 
fact that in consequencé of the ‘Deputy “Collector's 
order the lessee had paid ‘the occupancy “price 
which had been demanded of him would’ not pre- 
"élude the Oolléctor from setting’ aside “the order. 
2 Where in pursuance ‘of a wrong order/of.a Depity 
Collector ‘granting’ occupancy rights’ tò a “lessee 


whose term had expired, the permanent ‘tenants:had 


“agreed in consideration of the lessee granting them 


right of ‘permanency to pay him ‘a certain ‘rate of ` , 


rent, and the order was subsequently ‘setaside by 
the Collector: ee Me Se Pe 


+ 


~ Held, that the lessee was not entitled to recover rent . ` 


“from the tenants as the whole basis of the agreement of 
the latter to pay rent was the assumption that the lessee 
had been’ granted occupancy rights. ` ` Sy 

- Obiter.—The reference.to finality’ in s. 212, Bombay 
Land Revenue Code, is confined to finality under the 
Code and does not éxclude.the jurisdiction of Civil 
Courts. ; - ao 
“Certain ‘skeri’ lands were, leased by. the -Goyern- 
ment to the plaintiff fora ‘term which’ expired in 
` 1913. The Deputy Collector held an enquiry and 
directed that the plaintiff. should be given occupancy 
'. rights -on-his paying acertain price and the tenants 


were tobe’ givenrights of permanent tenancy, Ii‘ 


was'found that the tenants had been in occupation of 
their tenancies fora long-period and -were infact 
permanent tenants: ; , 

Held, thatthe order of the Deputy Collector did not 


carry out the intentions of the Government Resolution | ' 


No. 599 of-1912, and was, therefore, -clearly wrong. 
B DATTATRAYA JAYARAM, V. SECRETARY oF STATE FoR 
INDIA, 31 Bom. L, R. 1235; A. I. R. 1930 Bom.. 95; 54 
B. 19; Ind. Rul, (1930) Bom. 273 > s 


Bombay Preyentlon of Gambling, Act (IV of 
` 1887), ss. 4 (a) (6), 5, 6—Criminal Procedure 
Code (Act V of 1898), ss. 4 (1) €) (g), 65, 190 (b\— 


Offence under s. 4, Bombay Prevention of. Gambling’ 


“Act, whether non-cognisable—Commissioner's power 

- to arrest without warrant—Power to ask subordinates 
to arrestin his presence—Power to 
cath on complainant—Complaint by person: no 
aggrieved, validity of—'Place’, meaning of— 
Passage between two .rows of buildings, whether 
‘place'—Betting on horse race —Adjournment of race 
—Betting, whether punishable. i 


'769. 


. Where ‘an ‘order of a Deputy Collector directing , 


4 


Offences punishable under s.-4‘of ‘the Bombay , 


Prevention of Gambling Act of 1887, as modified 
up to date, are cognizable offences in -all cases 


A person who is authorized to issue a warrant 
under s. 
‘Act could himself arrest without a warrant. 
Any person, having knowledge, of the commission 
of an offence, may setthe law in motion bya com- 
| plaint, even though he isnot personally interested 
or affected by the offence. = =: as , 


“The Commissioner of Police is. competent toad- 


minister an oath to a. complainant under s 6.of the : 


Bombay Prevention, of ‘Gambling ‘Act. 

‘It igfor the Magistrate to consider on the evidence 
in each:case whether an area where betting is carried 
on. is ‘a place’ within the meaning ‘of the Bombay 
Prevention of Gambling Act. gh $ , 

Where the. buildings in ‘a ‘compound were situated 
on either side of two’ passages“ which met each 


1 


a 


administer ` 


6 of thé Bombay Prevention of Gambling - 


922 


Bombay Prevention of Gambling Act—concld, 


other ~at right angles and the gates of the entrances 
to the passages were closed at night time and the 
public in general had no access to the passages, and 
betting was carried on in one ofthe passages: 

` Held, thatthe passage was ‘a place’ within the 
meaning of the Bombay Prevention of Gambling Act. 

Where the Commissioner of Police went with his 
subordinates to arrest several persons and one of 
his subordinates arrested the accused under the 
authority of the Commissioner and inhis presence 

‘though not within his view : 

Held, that the arrest could not be held to be illegal 
merely because the arrest was not made by the Com- 
missioner personally or within his view. 
. Where a bet is entered into with 'regard to a 
horse race tobe runon acertain date, the agreement 
to bet would be a wager and would amount toan 
offence under s. 5 of the Bombay Prevention of 
Gambling Act even though the race is postponed to 
another date. B EMPEROR v. ISMAIL Hirsi, 31 Bom. 
L. R. 1849; .A. I. R. 1930 Bom. 49; Ind, Rul. (1930) 
Bom. 234; 31 Or. L, J. 633; 54 B. 146; (1930) Or. Cas. 
113 106 
Bombay Primary Education Act (IV of 1923), 

8.13. See Bompay Districr MUNICIPAL Acr, 1901, s. 

15 (f) > 815 


Burden of proof. See MoRrTGAGE x 277 
Entire evidence on record—Question, how 
far important. 

The question of burden of proofis not pertinent 
and is purely academical when the relevant facts 
are before the Court and all that remains for decision 
is what inference isto be drawn from them and this 
is more so atthe Appellate stage. N TRIMBAKDAS v. 
MATHABAI, Ind. Rul. (1930) Nag. 289; A.I. R 1930 
Nag. 225 609 
Mortgagesuite See MORTGAGE 301 
Suit for arrears of produce rent—Onus of 

proof of rate of out-turn, whether on landlord or 

tenant—Shifting of onus—Bengal Tenancy Act 

(VIII of 1885), s. 71. 

In a suit for arrears of produce rent the initial 
onus of proving the rate of out-turn is on the plaint- 
iff. - 

In certain circumstances, as where rent is payable 
on the batai system and the tenant has  surrepti- 
tiously removed the crop, ifthe provisions ofs. 7] 
(4) of the Bengal Tenancy Act cannot be applied 
and the question ofthe actual value of the crop 
reaped isin issue between the parties, littleevidence 
may be required to shift the onus on to the defend- 
“ ant, since he knows what he reaped and the plaintiff 
landlord does not. But even in sucha case there 
must be some evidence before the burden is shifted, 
and thatevidence must be prima facietrue. Pat 
MUHAMMAD IBRAHIM V ABEp, JIP. L, T. 247; Ind. Rul. 





(1930) Pat. 464; A. I. R. 1930 Pat. 388 ` 848 
Burma Laws Act (XIII of 1898), s. 13 (1) (3). See 
BurMEsE BUDDHIST Law 849 


Burma Rural Self-Government Act (IV of 
1921), rr. 34 to 37—Hlection- petition—Order 
passed by District Judge or Assistant Judge, 
whether open to revision by High Court—District 


. Judge, whether persona designata—Civil Procedure ; 


Code (Act V of 1908), s. 115. A | 

The District Judge when functioning under r. 34 of 
the Rules framed. under the Burma Rural Self-Goy- 
ernment Act of 1921, is a persona designata and 
an Assistant Judge who is directed by him to dispose 
‘of the application is also a persona designata and 


INDIAN OASES, 


[1930 


Burma Rural Self-Government Act—concld. 


orders passed by them when exercising such func- 
tions are not, therefore, open to revision by the High 
Oourt. R U San Huway v. U Onn Pz, A, I, R. 1999 
Rang, 352; Ind. Rul. (1930) Rang. 200 ' 264 


Burmese Buddhist Law—Chinese “Buddhists in 
Burma, whether governed by Burmese Buddhist 
Law, Chinese Customary Law er Indian Succession 
Act—'Buddhist’, ‘Buddhist Law, meanings of— 
Burma Laws Act (XIII of 1898), s. 18(1) (8)— 
Succession Act (XXXIX of 1925)—~‘Tustice, equity 
and good conscience’. 

Held; by the Full Bench :— 

Unless itis proved that a “ Ohinese Buddhist " 
born in China, who was domiciled and died | in 
Burma, hasabandoned his “ Ohinese Buddhist” 
religion and has adopted Burmese Buddhism, Bur- 
mese Buddhist Law does not govern the succession to - 
his estate. 

Held, by the Full Bench(Otter, J., dissenting) :— 

The Succession Act governs the succession 
to the estates of “ Chinese Buddhists”, whether 
born in China or born in Burma, who were domicil- 
ed and died in Burma, just as it governs the succes- 
sion tothe estates of other Chinese who were domi- 
ciledand died in Burma. 

Per Heald, Offg. C. J. and Chari, J.—‘ Chinese 
Buddhists” are not “Buddhists” within the meaning 
of that word in s. 13 (1) of the Burma. Laws Act and ` 
even assuming that they are‘Buddhists’ within the 
meaning of s. 13 (1) the Chinese Customary Law 
cannot beapplied to theirestates because it is not 
‘Buddhist Law’. ‘ 

Per Maung Ba, J—The term “Buddhist” used 
in cl. (1) ofs. 13 ofthe Burma Laws Act is wide 
enough to include a Ohinese Buddhist. but there is 
no law which can be called ‘Buddhist Law’ reeognis- 
ed by the Chinese Buddhists residing in Burma and 
in these circumstances the Succession Act should be 
applied to them unders. 13 (3) of the Burma Laws 
Act as the law of justice, equity and good con- 
science. ` 

Per? Otter, J—A Ohinese Buddhist isas much a 
Buddhist as a Burmese Buddhist and the law ap- 
plicable toa Ohinese Buddhist in Burma is the 
Chinese Customary Law. R Puan TIYyoK ‘w. LIM KyIN 
Kavur, 8 R. 57; A.I. R. 1930 Rang. 81; Ind. Rul, (1930) 
Rang. 209 i i 849 
Calcutta Municipal Act (Il! of 1899), ss. 151, 

547 (d). See LAND ACQUISITION Act, 1894, s. 23 

$08 


Calcutta Municipal Act (lll of 1923) as amend- 
ed by Act V of 1926, ss. 363, 557-A (4)— 
Proceedings for demolition of structure— Burden of 
proving that structure was more than five years old 
—Complaint by Municipal officer—Examination of 
complainant, whether necessary—Time limit for 

initiation of such proceedings—S. 557-A (4), scope 
and meaning of. 

Under s. 363 (2) of the Calcutta Municipal Act, the 
burden of proving that the structure which is sought 
to be demolished was erected morethan five years 
before the institution of the proceedings under the 
said section is on the owner. 

Where proceedings under s. 363 of the Oaleiite 
Municipal Act are initiated on the complaint of the 
Building Surveyor of the Oaleutta Corporation it is 
not necessary to examine the Surveyor inasmuch as 
his complaifit, assuming it to be such, isa complaint 
made by apublic servant acting in the discharge of 
his duties. i i 


G 
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Calcutta Municipal Act—coneld. 


Clause (4) of s. 557-A ofthe Calcutta Municipal 
(Amendment) Act, 1926, does not mean that no legal 
proceeding under s.557-A is ever to be taken after 
the expiry of one year from August, 1926 ; it only 
means that if under the Act or any other law a legal 
proceeding between August, 1936, and August, 1927, 
would have been barred it is not to be barred till 
August, 19027. C RamGopaL GoENRA y. CORPORATION 
or OALCUTTA, 50 O. L. J. 527; A.I. R.. 1930 Cal. 222; 


Ind. Rul. (1930) Cal. 440; 31 Cr. L. J..670; (1930) Or. 
Cas. 222 i “488 
Canon Law. See INDIAN OHRISTIAN İMARRIAGE AOT, 
1872, s. 88 | 76 


C. P. Municipal Act (XVI of 1903), s. 105 (1) (b) 
—Bylelaw 5 (a)—Lease by Municipality— 
Resolution for eviction—No notice given to lessee— 
Conviction of leseee under bye-law 5 (a), legality 
of—Duty of Municipality to give proper notice to 

uite : f 
N Municipal Committee gave a lease of certain 
premises from month to month. It subsequently 
passed a resolution that 7 days’ notice -should _ be 
given tothe lessee and if he does not vacate legal 
action should be taken. No notice was given to the 
lessee and he was convicted for breach of bye-law 

‘gs: 5(a) framed under s. 105 (1) (b) of the CO. P. Munici- 

pal Act of 1903 : : 

Held, thatas the lease was not determined according 
to law by giving notice to the lessee to quit, he did 
not commit any breachof bye-law 5 (a) and the 
conviction was illegal N MULOHAND “BALBADHAR V. 
MUNICIPAL COMMITTEE, GONDIA, A. I.R 1929 Nag. 332: 
Tnd. Rul. (1930) Nag. 272; 31 Cr. L. J. 667 256 


C. P. Tenancy Act (I of 1920), S. 6—Absolute - 


occupaney holding—Application by landlord for 

` pre-emption—Deposit -of. price fixed by Revenue 

Officer—Sale of ‘such part by Civil Court im 

execution of decree—Application by landlord not 

to sell such part—Order, whether appealable. 

No appeal liesfrom order on an application by the 
landlord not to sell in execution of a decree against 
the tenant a part of an absolute occupancy 
‘holding, to which he became entitled on deposit of 
the price of such part, fixed by the Revenue Officer 
under s. 6 ofthe C. P. Tenancy Act. N MAHADEO v. 
‘Zıneru, Tnd. Rul (1930) Nag. 262; A. I. R. 1930 Nag. 
199; 26 N. L. R. 187 246 


$.105—Occupancy holding—Transfer—Civil 

Court, jurisdiction of, to set aside transfer—Suit by 
t landlord for possession against stranger—Decree 

for possession whether can be! passed—Privity 

between ‘tenant and person in possession, effect of. 

Tf the transfer of an occupancy. holding is invalid 
independently of the prohibition obtained in the O. P. 
Tenancy Act, the jurisdiction of the Civil Court to 
set aside the transfer is not barred: 

The Civil Court will grant a decreefor possession 
tothe landlord only when the person in possession 
is a pure trespasser and there is no privity between 
him and the tenant, if such privity is proved pos- 
session will be decreed onlyif abandonment by the 
tenant is proved. N GANPATRAO v. Racuo, Ind. Rul 
(1930) Nag 268; A. I. R. 1930 Nag: 193; 26N.L.R 
190 ; 252 


. Charitable and Religious Trusts Act (XIV of 

1920), S. 5—Public and private tgusts, difference 
between—Trust for puja of family deity, sadabart 
and for education and marriage of, children, whether 


public trust—Act XIV of 1920, applicability of, 





GENERAL INDEX. 


< entirely toendowments of a public, 


“Oharitable and Religious Trusts Act, 
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Charitable and Religious Trusts Act—concld. 


A Hindu widow created a trust of certain properties 
to which she was absolutely entitled in the follow- 
ed words: “Since it is obligatory on me, the declarant 
to make some arrangement for the support and - 
maintenance of my relatives who have been always 
living with methe declarant, and it is also incumbent 
onme to make some farrangement for the puja 
ragbhog somaiya, utsab and other expenses and ‘for 
the repairs of the mandir (temple) and of the houses | 
dedicated to Sri Murli Manohar Thakurji installed by 
the husband of me, the declarant, at Subhankarpur, 
and it ig also necessary for me to make some ar- 
rangement for the upkeep of the sadabarat coming 
down from the time of ancestors at the deorhikhana 
of the dwelling house, as also for other religious and 
charitsble expenses, anditis also necessary to con- 
firm by deeds, the grants which I, the declarant, had 
made verbally to Pandas and Brahmans, of which 
they have been, from the very beginning, in posses- 
sion and itis also necessary for me to make arrange- 
ments formy maintenance and religious expenses 
and alsofor (expenses) of my sradh ceremony, 
after my death, I, of my own free-will and accord, in 
sound of state of body and mind without coercion and 
pressure by anybody execute this deed ‘in’ the’ fol- 
lowing terms.” After making provision for Pandas 
and Brahmins and for her own relation, she provided 
in cl. 3 for her the puja, etc.,of the deity Sri Murli 
Manohar Thakurji and for daily sadabarat at the 
deorhi and at the Maithil Brahman Sabha held annual- 
ly at Subhankarpur, the. place of herresidence, and 
for the marriages of Brahman children through the 
said sabha and also for the education of children ac- 
cording to the directions of the Maithil Conference, 
After her death some of herrelations filed a peti- 
tion before the District Judge under the Charitable 
and Religious Trusts Act (XIV of 1920) asking the 
Court to call for accounts from the trustees. The 
latter contended that the trust was not a public trust 
but a private oneand, therefore, did not fall under 
the said Act: : 

- Held, that the objects mentioned in cl. 3 related 
religious and 
charitable character, and the trust was, therefore, a 
public trust coming well within the purview of the 
1920, Pat 
JADABA Jna v. SatpEo JHA, 10 P. L. T. 677; A.I.R. 
1929 Pat. 723; Ind. Rul. (1930) Pat. 437 629 


Chota Nagpur Tenancy Act (VI of 1908), s. 
74-A—Application relating to appointment of 
village headmainship where it is not held in con- 
junction with land—Jurisdiction of Deputy Com- 

- missioner. 

Section 74-A òfthe Ohota Nagpur Tenancy Act 
applies not only to those cases in which the village 


“headmanship is held in conjunction with land but 


also to those in which itis not held in conjunction 


“with land. Pat. Panpza MUNDA v. DADURA MUNDA, 


A. I. R. 1929 Pat. 436; Ind. Rul. (1930) Pat. 402; 9 Pat. 
433 . 82 
Civil Procedure Code (Act V of 1908), whether 
creates or extinguishes substantive rights. 
Per Hasan, J.—The Indian Codes of Procedure 
neither profess nor are they intended to create new 


substantive rights which do not exist in law inde- 


pendently of them. Similarly they do not extinguish 
such existing rights though they may operate to bar 
remedies of procedure. O: BAHADUR SINGH v. Raw 
Pua, 7 A. W. N. 232; A. I. R. 1930 Oudh 148; Ind. 
Rul. (1930) Oudh 257; 5 Luck. 552 641 


924 


GIVII Procedure Code—1908—ćontd, 


S. 2—Mortgage suit—Order directing final 
‘decree to be passed, whether decree—Appeal from 
sich order—Stamp duty—Madras Court “Fees 
(Amendment) Act (V of 1922), Sch. II, Art.411. 
‘Where, on an application in a mortgage suit for 
passing. a final decree, objection was raised that the 
. decree-debt was adjusted, but the Court overruled the 
‘Plea and directed a :final decree to be passed: ` a 
=. Held; that an appeal against the order could not b 
treated asan appeal’ against the final decree but 
only as an appeal against an order and was not 
liable to ad valorem ` stamp duty. M .Ranca RAJU v. 
ETHIRAJAMMAL, 57 M. L. J. 718; 30 L. W. 846: A. L R. 


1930 Mad. 20; 53 M. 155; Ind. Rul. (1930) Mad. 687; 
(1930) M. W. N. 402 i i 303 
———— 8. 2 (2). See EJEOTMENT SUIT 75 


——_— ss. 2 (2), 47, 96,,0. XLI, r. 5—0Order 
- staying execution of decree pending appeal, 
whether appealable—‘Decree, meaning of. ` ` 


An order staying execution of a decree pending . 


the disposal of an appeal laos that decree falls 
within 8. 2 (2), Civil Procedure Code, and is appeal- 
able‘as a decree L Durea Devi v, Hans Ras, A.I. R. 
1930 Lah. 187; Ind. Rul. (1930) Lah, 541; 11 Lah. 402; 
31 P. I. R. 617 a i ; 349 
——— 8.11. See Aara TENANOS Aor, 1901, s. 161 
a 3 : ` a ` 2 534 
+ s. 11—“‘Litigating under the same title, 
Matter in issue’, meanings of —Subjeet-matter or 
relief not identical—Matter in issue same—Operation 
of res judicata, . 3 
Thé words “litigating under the same title” 
in s, 11, Civil Procecure Code, mean that the 
demand should have’ been of the same ‘quality in the 


second suit as in the first one. ` ~ 


For the purposes of res judicata it is not essential “ 


that the’subject-matter of the litigation should be 
identical with the subject-matter of the previous suit 
of which the adjudication is made the foundation of 
the plea. G ABDUL Gani v. NABENDRA KisHore Roy, 
33 0. W N. 876; A. I'R, 1930 Cal. 47; 57. 0.258; Ind. 
Rul: (1930) Oal. 401 161 
S. 11—Prior and puisne mortgagees—Suit 

by ‘puisne. mortgagee impleading prior mortgagee 
as party—Omission to set up priority—Res judicata. 
Under O. XXXIV, r. ‘1, Civil Procedure Code, a 
prior mortgagee is not a necessary party to a suit for 
sale brought by a puisne mortgagee and whether he 
is made a party or not, his rights will be, unaffected 
by any.decree which may be passed in enforcement 
of the puisne mortgage. The question of res judicata 
‘will arise in such a case against the prior mortgagee 
only ifhe isa party to the suit of the puisne mort- 
gagee and his rightsare attacked and are adjudicated 
‘on adversely to him with reference to his prior mort- 
gage. A Ram PARTAP PANDEY v. LALU Panpay, A, I. R. 
‘1930 All. 163; Ind. Rul. (1920) AIL. 459 : 
——-— s. 1i—Res judicata—Mere 
cannot operate as res judicata. Sees 

A finding in a previous case which is a mere obiter 
dictum cannot operateas res judicata. A SHIVA LINGA 
Swami Jancamv. MAHADEO APPA, Ind. Rul. (1930) All, 
520 í < : ; 472 
- s. 11—Res judicata—Previous suit for 
redemption and. mesne profits—Subsequent suit for 
mesne profits from date of suit to date of possession, 
whether „maintainable. : . 
In ʻa redemption ‘suit the plaintiffs 
ed mesne profits. There was a deeree for redemp- 
tion but the. claim for mesne profits was held not to 


_ "27 
obiter dicta 
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be established. Plaintiffs then instituted ` an- 
other suit claiming mesne profits from ‘the date ‘of: 
the earlier suit until the date of possession and ‘it 
was contended by the defendants that the subsequ- 
ent suit for mesne profits was not maintainable: - “< 

Held, upon a construction ‘of the judgments of 
both the Courts inthe previous suit that the claim 
to future mesne profits had-'not. been adjtditated 
upon‘and that’thée'stit was; therefore, maintainable. 
Pat Kati Prasan Sinad v. FAUJDAR Sinon; Ind: Rul, 
(1930) Pat. 414 .- a ns, a a 94 


——— S. 1 —Suit for possession with future mesne 
profits—Decree silent as to future mesne profits— 
Fresh_suit—Res judicata. ' 
Where future mesne profits are claimed in a suit 

for recovery of possession’ but the decree is ‘silent 

with regard to the same, afresh suit for the recov- 
ery of profits for the period between the date of the 
decree’ for possession and the date of delivery'of 
possession is not barred under the Civil Procedure 

Oode, 1908. C BiPUL BEHARI v. NIKHIL Cuanpea;*33 

CO. W. N. 943; A. I. R.1929 Cal. 566; Ind.. Rul. (1930) 

Oal. 885; 570. 381 65 


~———_ sS. 11, EXpl. 1V—Transfer of Property Act 
(LV of 1882), s. 68—Suit forredemption by puisne 
mortgagee—Omission of sub-mortgagee of prior 
mortgagee to claim payment—Fresh suit by sub- 
mortgagee against his mortgagor—Res rjudicata— 
Findings in previous suit, whether res judicata. 
Omission of a sub-mortgagee to claim’ payment 
of the amount due to him in a suit for redemption 
instituted by a puisne mortgagee, does not preclude / 
the sub-mortgagee from bringing a suit against 
his mortgagor under s. 68 of the Transfer of \Prop- 
erty Act, for’ recovery of the money payable to him 
under the sub-morigage. ' r 4 
Where in a suit for redemption by-a puisne 
mortgagee a finding was arrived at that a” sub- 
mortgage created by the prior mortgagee was fictitious 
but the finding was passed on a statement’ made‘ in 
Court by the prior mortgagee and the matter was 
not in issue to the knowledge of the sub-mortgagés: 
- Held, that the finding did not operate as res judicata 
ina subsequent suit by the ‘sub-mortgagee against 
his mortgagor. O JAGANNATH v. SHEO SHANKAR, ‘A. L. R, 
1929 Oudh 455; 6 O. W. N. 851; Ind. Rul. (1930) Oudh 
209; 5 Luck. 369 - “353 


ss. 11, 47—Decree establishing right to 
receive share of inam—Suspension of revenue by~ 
Government—Execution for share allowed against . 
managing jagirdar—Subsequent remission ` of 
revenue—Suit for declaration and refund of share 
paid, maintainability of. : É 
Plaintif was the managing jagirdar of a. 
sharkati inam village andthe defendant was entitl- 
ed to aone-sixth share in the inam. ‘In 1895, the 
defendant obtained a compromise decree against the 
‘plaintiff establishing his right to receive one-sixth 
share of the vasuli rakam of every year. The Gov- 
ernment suspended the revenue and the plaintiff ` 
declined to pay defendant. The defendant applied 
to execute the decree and was held entitled to re- 
cover his share even ifthe plaintiff did not actually 
receive the vasuli rakam. - The Government entirely 
remitted the revenue for the year 1918-1919, and the 





` plaintif sued for a declaration that thé .defendant 


was not entitled to recover his share for the years 
for which the revenue was remitted and for refund 
of the amount paid to defendant for 1918-1919: 


at 194}. oe 


` 
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Held, that the suit was not barred., either by B. '47,. 
Civil Procedure Code,.or: under the rule of- res’ judi: 


éata. B Racuo Ravst BHARDE v. GOPAL, JANARDAN, 31 
Bom L R 1415; A. I. R. 1930 Bom. 132; Ind. Rul. 
(1930)_Bom. 257; 54 B. 162 2: 
— 5. 17-_Jurisdiction of 
lying in “jurisdiotion of different 
institiited in’ one Court—Jurisdiction,. whether can 


Courts-—-Property 


Courts—Suit 4 
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be ‘Subsequently taken away if “Courtjfinds that- 


„plaintiff is not entitled to property within- juris- 

diction of that Court. 

Where the plaintif had the option of filing a suit 
in Court A or in Court B and bona fide filed the 
suit in Court A: 

„Held, that the jurisdiction of Court A to try the 
case could not be taken away afterwards even ifit is 
found that the plaintiff had really no claim to the prop- 
erty situated within the jurisdiction of Court A. N 


Farzuppin v. MIR Yusur ALI, 26 N. L. R. 103;. Ind. ; 
703 


Rul. (1930) ‘Nag. 319; A, L R. 1930 Nag. 189 


S. 24— —Transfer ‘of ‘case—Fact that Judge 

‘has decided same question in another case, whether 

“ground for transfer. . 

‘The ..fact that the presiding Judge has expressed 
his opinion ina previous case upon an important 
question of law.arising inthe caseis not ground for 
transferring the latter case. L SAMMUN V. JAWAHIR 
BINGE, A.1. R. 1930 Lah. ier ma Rul. (1930) Lah, 


559 - 687 
— $.. 47.. À 3 
See BENGAL TENANCY Act, "1885, 8. 5. 174 481 : 
See CIVIL ProogpusE Copz, 1908, 5. 2 (2) 349° 
< See Orvit ProoEDuURE Cope, 1908, s.:11 . 2 225 
s. 47, O. XXI, r. 6O0—Settlemént . of sale 





` proclamation —Order determining value - of. prop- 


erty, whether appealable. 

= An order determining the value ofa property for 
the purpose of specifying it ina proclamation for 
‘gale as required by O. KAT, r. 66, Oivil’ Procedure 


Code, does not fall within the purview of 8.47 of- 


the Code,..‘and -is not appealable. 
BIMLA Prasan, 6 O. W. N. 1085; A I. R. 1930 Oudh 
8l; ‘Ind, Rul, “(1930) ‘Oudh 230; 5 Luck. 481 


— 6., 47, „0. XXI, r. 90—Auetion. sale— 
Application to set aside by judgmeni-debtor—Second 
appeal by -decree-holder auction-purchaser, whether 
liés—Omission to. state value of property in. sale 
proclamation, . .whether material irregularity— 


Notice under 0. XXI, r.66—Omission to. object— ` 


Judgment-debtor whether ia a from applying 

under 0. XXI,r. 90. 

A Becond : appeal ‘lies from an order on au applica: 
stion made by the judgment-debtor against the decree 


holder. . auction-purchaser..for.setting aside a sale on’ 


thereof... . 

The value of the property is a’ very necessary 
element. to be, stated in the‘ sale .proclamation and 
van „omission to statejthe value.is a. material irregu- 
larity. in the publigation , of.the sale within the mean- 
ing of ,O,.XXJ, r. 90 of the. Civil Procedure (ode, 

JA _judgment-debtor is not estopped: from making 
‘an application under’O. XXI, r. 90, Civil Procedure 


~ 


of material irregularities in the proclamation simply 
“because, he did not appéar in obedience to the notice 
"Served upon him under r. 66 of the; Ordegfor séttling 
‘the. terms of the proclamation, of sale: :'N MADANLAL 


v. Ripusupan Prasap,, Ind. Rul. S Na 266; A. I.. 
250 


R. 1930 Nag. 1901. 


. = = T 


G 
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+ 
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i s, 47,0. XLİ, r. 6-Judgment-debtòr giving 
immoveable property as security for: “performance 
of decree-—Security can be enforced in execution— 
Separate, suit not necessary—Attachment in execution 
‘not necessary—Proper Court -to make application. 
, When immoveable property has been -given by, a 

judgment- -debtor as security for the due performance 
of a decree; the decree-holder is entitled | to'realize 
his decretal amount by sale of. that . property. in 
execution of ths decree without instituting a separate 
suit, and attachment of the property in execution i is not. 
necessary. 

Where a decree passed. by the Caleutta High 
Court, in its Original’ Jurisdiction, was transferred 
for execution to a Muffasil Court and stich’ security 
was taken’ by the latter Court: -- - 

Held, thatthe proper Court to which application 
should be made for realising the” security- was the 
Calcutta High Court inits Original‘Sidée.. ‘Pat, Tata 
Jron-& STERL Co. Lp. v. OHARLES JOSEPH SMITE, A. L'R. 
1930 Pat. 108; 8 Pat. "801; Ind. Rul. (1930) Pat: 410° 90 


—— $s, 47, 115,, Ò: XXI, r. 8—Qřdèr ‘under 
inherent power, appealability ‘of. ; 

No’ ‘appeal lies from an order passed by: a, Caurt. in 
exorcise ofits inherent power to make’ such ‘Orders a8 
maybe necessary, for the ends of. justice Or. "to prevent 
abuse of its ‘process. N MAHADHO v. ZINGRU, L. 
Pal .(1930) Nag. 262; A. I; R. 1930 Nag. '199; 26 pi : 

6 


—~— ss.. 47, 115, 151, 152— Consent: decrée 
—Fraudulent alteration—Application for, amend- 
ment -of decree or for review, compétency of—: 
‘Proper remedy of aggrieved party—Decree. wrongly 

~ amended—Power of High Court’ t0 set aside whole 
proceedings. 

: Ifa party desires to have a consent decree amend- 

“ed or vacated upon the ground that it was. fraudulent- 

ly procured, his proper course, and indeed his only 

course, is to proceed by separate suit for’ the ‘purpose. 

-There is no justification for invoking the aid of 8. 15], 
Givil Procedure Odde, in- such a: cage. ~- 

- It is-not. competent - -under: O. XLVI, - ’ Ciyil- Pró- 
cedure Code, to obtain a review of a Gongent deciee 
on the ground that-the-consent degres was obtained 
by fraud. 

Quere . -—Whether ‘a‘party who had! ‘applied un- 
successfully’ under O; XLVII, for review of a, .consent 
decree on the ground that it had been obtained by 
fraud is entitled, notwithstanding his failure, to 
‘prosecute a ‘temedy by suit., ~ 

The plaintiffs made an appliċation in” execution to 
enforce a consent decree alleging that certain words 
inthe decree had been fraudulently altered. The f 


| High Court, on_ appeal, held that such a question 
‘the ground of material irregularity i in the publication ` 


could not be raised in execution and said that’ any 


. dmendment on’ the ground ‘that theré was fraud in 


the matter must be made by the Court in the suit in 
which the decree was passed. The plaintifis thereupon 
applied to the trial Court for amendment of, the decree 
payinga .Court-fee stamp. of eight annas and the 
decree was amended. The defendant appealed but the 
appeal:was rejected. as incompetent. The. .defendant 


‘preferred & second appeal to the High Court: 
“Code, for setting aside an auction sale on the ground . 


. Held, (4) that the plaintiff was not entitled to, apply 


for a review, orto invoke the inherent powers of the 


Court, his proper remedy being by way of suit; 
(it) that the opinion expressed by the Bench of the 


“High Oourt in the previots execution précéedings 


was a mere gratuitous advice- and Ț had no ‘legal cons 
seguens whatever ; 
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(iit) that the correct course for the High Court was 
to treat the second appeal as an application under s. 
115, Civil Procedure Code, and to set aside the whole of 
the proceedings for amendment of the decree. C O. J 
GaLsTaun tv. KUMAR PRAMATHANATH Roy, 33 O. W.N. 
883; A. I. R. 1929 Oal. 470; 57 O. 154; Ind. Rul. (1930. 
Cal, 461 525) 


$,48—Limitation Act (IK of 1908), Sch. I, 
Art. 175—Application for execution of decree— 

. Agreement by judgment-debtor to pay within certain 
time—Failure to pay—Subsequent application after 
twelve years—Limitation—‘Fraud'—Continuation of 
previous application. 


- “A decree was passed in 1915. In 1923, the decree- 
holder,applied for execution by arrest of the judgnient- 
debtor. On the 23rd August, 1923, the judgment- 
debtor agreed to pay by certain instalments before 
15th January, 1928. The judgment-debtor failed to 
pay and on the 16th January, 1928, that is more than 
12 years after the decree, the decree-holder applied 
for execution of the decree by attachment: 

Held, (1) thatthe application of the 16th January, 
1928, was not a continuation of the prior application 

-of the 23rd August, 1923; 

(2) that there was no subsequent order of the Court 
within the meaning of cl. (1) (6) of s. 48, Civil Proce- 
dure Code; 

(8) that the conduct of the decree-holder, however, 
amounted to fraud within the meaning ofcl. (2) (a) 
of s. 48, Civil Procedure Code, and the application was 
not barred. 

. A subsequent order for payment by instalments of 
money payable undera decree can be passed only 
within six months of the passing of the decree under 
Art. 175 of Sch. I of the Limitation Act. Z 

The word “fraud” ins. 48, cl. 2 (a), Civil Proce- 
dure Code, should not be interpreted in a narrow 
sense, Any action of the judgment-debtor which 
puts off the decree-holder from executing his decree 
at once should be taken as fraud if the result thereof 
igs to bar the exeeution of the decree under the twelve 
years’ rule. A GOBARDHAN Das v. Dau DAYAL, Ind. 
Rul. (1930) All. 475. i 43 


s. 48, O. XXI, rr. 11 to 14, 17—Oudh Civil 

Rules, r. 178—Application for execution not 

accompanied by proeessfee, whether defective— 

Erroneous return of application, effect of. 

An application for execution of a deeree cannot be 
held to be defective merely because it is not 
accompariied by the process-fee, . 

The proper course to be adopted by the Oourt 
in such a caseis to order the decree-holderto file the 
requisite process-fee within reasonable time and 
not fio return the application’ by reason of its 
not being accompanied with the process-fee and an 
erroneous order directing its 
validate its presentation. 


IÈ an application for execution is returned to the 
decree-holder to allow him to remedy any defects 
in the application, the amendment takes effect 
retrospectively and dates back to the date when 
.the application was first presented. O DRIGBIJAL 
SINGH v. Buacwan Dass, 6 O. W. N. 1064; A. I R. 
1930 Oudh 65; Ind. Rul. (1930) Oudh 253; 5 Luck. 458 

; 445 


£. 66—Agreement by purchaser after auction- 
sale to convey to another—Suit for specific perform- 
ance against purchaser, competency of. j 





return cannot in- 
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The title of an auction-purchaser is complete 
on the date of the auction-sale and if after the date 
of the auction-sale the purchaser passes an agreement 
to convey the properties in favour of another person, 
a suit against the purchaser based: on such an 
agreement would not come within the purview of s. 
66, Civil Procedure Code, and the fact thatthe agree- 
ment is enteredinto before the date of confirmation 
of the sale would not make any difference B. 
RAMCHANDRA ANANT V. LAKSHMAN Samparao, 31 Bom. 
L: R. 1271; A. I. R. 1930 Bom. 81; Ind Rul, (1930) Bom. . 
245 À 117 
———— s. 80. 

See OonTRAOT Act, 1872, s. 254 144 

“See RAILwWAYS Act, 1890, s. 77 711 
-~~ S, 80—Notice by plaintiff's father, whether 
sufficient. 

A notice under s.80, Civil Procedure Code, must 
be given by the plaintiff himself; a notice given by 
the plaintiffs father is insufficient. B. MAHADEY DATTA- 
TRAYA V. SECRETARY OF STATE FOR Inp14,32 Bom. L. R.604 
Ind.gRul. (1930) Bom. 318; A. I. R. 1930 Bom. 367 814 


—— sS. 89, 0. XXIII r. 3, Sch. Il, paras.1 to 
3,17—Agreement toirefer pending suit without order 
of Court, whether can be filed in Court. 2 
An agreement to refer to arbitration matters in 

differences between the parties in a pending suit 

without the order of the Court under paras. 1 to 3 of 
the Second Schedule to the Civil Procedure Code is 
illegal and cannot be filed under para. 17 of the said 

Schedule. j i 
Section 89, Civil Procedure Code, makes it obliga- 

tory thatall references to arbitration whether by an 

order in suit or otherwise and all proceedinga 
thereunder are governed by the provisions contain- 
ed in the Second Schedule except where the Arbitra- 

tion Act or any other law. of arbitration applies, B. 

DINKARRAI LAKSHMIPRASAD V. YESHVANTRAI HARIPRASAD, 

31.Bom. L. R. 1403: A. I. R. 1930 Bom. 98; Ind. Rul. 

(1930) Bom 247; 54 B. 197 ` 119 

————— s. 92. See Orvm PROCEDURE Oone, 1908, 0, 
XXIII, rR. 3 602 


s. 92—Prayers beyond scope of sanction’, 
whether sustainable— Suit by some only of several to 
whom sanction is granted, whether maintainable— 
Absence of notice to defendants, effect of. 

No relief can be granted under s. 92, Oivil Proce- 
dure Code, with reference to prayers which: are out- 
side the scope of the sanction. 

A sult by some only of the persons to whom sanc- 
tion was given under s. 92 would not lie, 

It is only after a suit unders.92 has been rightly 
instituted that the public become constructive parties 
to the suit. If the suit is not properly instituted, 
there is no question of the Court treating the suit as 
one which is properly instituted and then remedying 
any defects by the addition of parties. | a 

It would be desirable, before giving sanction for a 
suit under s. 92 that notice should be given to the 
institution or the trustees although it is not 
obligatory. M.Davonor Prronayyav Divi VENKATA 
KRISHNAMA CHARLU, 30 L. W. 954; (1929) M. W.N. 
911; A.I. R. 1930 Mad. 129; 58 M. L.J. 39; 53 M. 
223; Ind. Rul. (1930) Mad. 652 220 


s. 92—Suit relating to religious trust— 
‘Person igterested’, meaning of—Mere possibility of 
resorting to worship, whether suficient—Proof of 
interest—Duty of plaintiff to give evidence—Custom 
—Nirmalas of Punjab, whether Sikhs or Hindus— 
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Akali 
dwara, : 
The Nirmalas have practically lost their import- 
ance as a sect of the Sikhsand have merged toa 
very large extent amongst the Hindus. An Akali 
Sikh cannot, therefore, be assumed tobe a person 


interested in a Nirmala Gurdwara. ; 
The bare possibility that a person might resort 
to a Gurdwara or temple for worship cannot give 
him an interest in the same within the meaning 
of s. 92, Civil Procedure Code, go as to give him a 
locus standi to institute a suit under the said section. 
The persons who institute a suit under s. 92, 
Civil Procedure Code, are the best persons to give 
evidence as to the interest possessed by them in 
the trust and their failure to go into the witness- 
box will go strongly against them. | Kirra Sinah 
v. AJAIPAL SINGH, A. I. R. 1930 Lah 1; Ind. Rul. (1930) 
Lab 513; 11 Lah 142; 31 P. L. R.424 305 
—-—— S. 96. See Oivit, Procepure Cope, 1908, s. 
2 (2) ; 349 


q~ S. 96,0. XLI, r. 6—Application for stay of 
sale of part: of attached property—Order for sale in 
lots—Appeal, competency of. ` 

A judgment-debtor applied under O. XLI, r. 6, Civil 
Procedure Oode, for stay of sale of a part of the prop- 
erty, alleging that” the whole was worth about 
Rs. 50,000. The Court passed an order directing sale 
of portions one by one,and also gave the judgment- 
debtor time for one month in which to deposit the 
decretal amount, about Rs. 13,000, including costs. 
The judgment-debtor appealed : 

Held, that the appeal was incompetent as the prayer 
of the appellant was in effect granted by the lower 
Oourt. L Matuea Das v. BANK or NORTHERN INDIA, 
A.I. R. 1930 Lah. 190; Ind. Rul. (1930) Lah. 545 

673 
s. 100, See LIMITATION Acr, 1908, s. 5 
: 361 


Sikh, whether interested’ in Nirmala Gur 


——s.100—Finding of fact—Wrong interpret- 
ation of documentary evidence, whether ground 
for second appeal—Jurisdiction of High Court in 
second appeal, 

The mere fact thata writing hasto be read and 
understood in order to determine the answer to 
= queshon does not of itself make the question one of 
aw. PG 
The High Court has nojurisdiction to entertain a 
second appeal on the ground ofan erroneous find- 
ing of fact, however gross or inexcusable the errer 
may seem to be.. A Ganca BAKSH v. SHIBBA, Ind. Rul. 
(1930) All. 458 26 


s.100—Second appeal—Decision going beyond 
findings of fact—Interference. 

The High Court cannot interfere in second appeal 
with a decision based on findings of fact merely 
because the judgment of the lower Appellate Court 
js in many respects defective. But it can interfere 
where the findings,so far as they are findings, of 
fact, have no effect on the suit and so far as they go 
beyond being findings of fact, are'demonstrably 
wrong. O. MUHAMMAD Kuan v. Sueo Burka SINGH, 
A.I. R. 1929 Oudh 447; 6 O. W N. 859: 13 R. D. 
685; Ind. Rul. (1930) Oudh 214; 5 Luck. 377 358 
—— 5, 100—Sevond appeal—Finding of fact 

based on conjectures and inadmissible evidence— 

Interference. S 

The High Court may interfere in second appeal 
with a finding offact where the lower Appellate 
Court has ignored the ofal evidence in the case and 
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based its decision on conjectures and inadmissible 
evidence. L SHER SINGH v THAKAR SINGH, A. I. R. 1930 
Lah. 150; Ind. Rul: (1930) Lah, 529 337 


-s. 100, Sch II, para.ts (b) (Hi)—Appellate 
decree directing decree to be passed in terms of 
award—Decree not prepared—Second appeal, com- 
petency of. 

In a suit for accounts of a partnership, the trial Court 
passed a preliminary decree setting aside an award. 
The District Judge on appeal held that there was 
no ground for setting aside the award, and reversing 
the preliminary decree, directed that a desree be pass- 
ed in accordance with the terms of the award. No 
such decree was, however, actually passed: 

Held, that a second appeal lay from the decision of 
the District Judge even though no formal decree 
had been preparedin accordance with the order of the 





‘District Judge. L LAL KHAN v. KABAMIRI Lat, A. L R, 


1930 Lah. 125; 31 P. L. R. 386; Ind, Rul. (1930) Lah. 
548 676 


——— 88. 104 (0), 151, Sch. Il, paras, 3, 12— 

. —Arbitration pending suit—Award—Modifications 
and corrections by Court— Appeal from award 
competency and scope of—Power of Court to correct 
award—Imperfection in form meaning of—Power 
to grant extension of time for payment—Inherent 
powers of Court—Power of arbitrator to order 
payment. in instalment—Award creatin easement 
of necessity—Power of Court to incorporate such 
right in award—Proper procedure to enforce such 
right—Easements Act (V of 1882), s. 24. 


Where. a Judge makes any corrections or modifica- 

tions to an awardan appeal would ‘lie from the 
decree based onthe awaed so far as it relates to the 
modifications-and corrections, but the appellant 
cannot be allowed to attack the validity of the award 
itself. 
. A Judge has power to correct an award under 
para. 12 (6) of Sch. II, Civil Procedure Code, onthe 
ground that the award is imperfect in form only if 
the “imperfection inform” existed in the award 
at the time when it wasfiled in Court by the arbi- 
trator, and notif itcame into existence ata subse- 
quent stage onthe happening of an unanticipated 
event. : N 

In adjudging the amount payable by one party 
to another, an arbitrator has full power to direct 
payment by instalments. The directions as to the 
number, amount, mode and time of payment of these 
instalments are, therefore, matters within the discre- 
tion of the. arbitrator and are essential parts of the 
award which the Courthasno more power to modify 
than it has to enhance or reduce the total sum found 
payable by the arbitration. Even ifthe order fixing 
the instalments is erroneous, harsh or oppressive, 
the error is one of substance in the adjudication of 
the dispute, and not of form which “could be amended 
without affecting the decision”. 


If theaward directs payment of money to a par- 
ticular person at a particular time the party who is to 
make the payment, is bound to seek out the other 
party and to offer paymenttohim atthe appointed 
time, and if he fails in this,he doesso at his own 
risk. There is no provision of law prohibiting a 
party from discharging the obligations imposed upon 
him by an award until the passing of the decree in 
accordance with it and if any party makes default in 
making the payment within the time fixed by the 
award the Court has no power to grant him exten» 
sion of time under s. 151, Civil Procedure Code, 
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The,inherent powers „of the Court under s. 151 
7 ‘cannot be exercised to. override the explicit provisions 
‘of: Sch. IL of the Code, which limit the jurisdiction 
of the Court to “ correct ” and“ modify ” the award 
in certain specified cases only. 
i Even though the legal effect of ‘an award may ‘be 
“to invest-one of thé „parties with ‘the rìght to claim 
an easement of necessity over the property. allotted 
~“té. the other, this right cannot be incorporated in‘the 


“award by an order òf the Court’under para. 12 of Sch., 


IT of the Qiyil Procedure Oode. It must, be claimed 


‘in! ‘appropriate legal ‘proceedings against the owner of _ 


“'thée-servient tenement. LJ: KATKABAD v, F. KHAMBATTA, 


“A. I- R.1930" Lah. 26;-Ind. Rul, (1930): Lah. 531; 1, 


` Lah. 342; 31 P. L. R. 668 | 339 
| - 5. 110—Deeree appealed an indirectly 


: was Fore pes $ 
‘the: decree of the Highl Court email against indiréct- 
‘ly affected: the, title “of the appellants to ‘other ‘prop- 
‘étties .yalued at more than Ré. 10,000 and it ap- 

‘peared. at the hearing’ of the appeal that the decree 
did: not in fact indirectly affect the appellant’ s title to 
“any other property at all ; 

Held, that under the’ circutastances, their Lordships 
were ‘competent to advise His Majesty. | that the appeal 
‘should not be-further éntertained, even in the absence 
of a petition by ‘the respondents for ` réscission’ of 
the order in Council giving thespecial leave. P. C. 
SHAH ZAHID Husain Ve MOHAMNAD ISMAIL, A.I. R.1930 
P.O. 196734 O: W. N. 667; Ind. Rul. (1930):P. 0, 286; 
32, Bom. L. R. 1150; 59 M. L. 2G; 32 L. W.116; 
52 A. 277° | 24 910 


—-—— 8.110 (1, '@)—Appeal to Privy Council— 
Valuation of subject~natter—Principles of valua- 
tion—Suit’ for specifice performance of agreement 
to sèll— Valuation, whether determined, by value of 
property or consideration for sale—Interest pendente 


lite, whether can ‘be taken into account—Prayer | 


- for possession, whether should be separately valued 
— Machinery ‘brought on premises diring pendency 
of suit, whether should be valued. . 

. ‘Ina’ case coming under s. 110, cl. (D), Òivil “Pro- 
'cedure Code, besides the value of ‘the ‘subject-matter 
of the suit, in the Court of first instance at the date 
‘of the. institution of the suit, the value of the sub- 
'ject-matter in dispute on appeal’ to His Majesty in 

: “Council at the date ofthe decree from which the ap- 
pesi to His Majesty, in Council is 
must be taken into consideration. The word ‘and’ 


in the said clause is very important and cannot ‘be. 


read | as ‘or’. 

On ‘the ‘other hand, in a case coming under cl. (2) 
‘of the said section the value of the property referred 
to in it must be determined with reference’ to the 
date of the-decres from which the appeal to His 
Majesty in Council is to be made. 
< The words “ subject-matter.” and “property” 
used inthe :two clauses cannot, for obviousreasons, 
be treated. as synonymous terms referring to, the: 


property. i in dispute i in the suitor appeal and the word . 


i property is used, there with a view to indicate 
roperty not in suit or dispute which may’ be direct- 
yi dr indirectly involved. . 
nee ne determining the value of the “subj ect-matter in 


dispute in an appeal, to the Privy Couneil “the in-. ` 
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terest which the lower Court has allowed from the 
“date of the suit up to the date ofitsdecree in the 
exercise of its discretion cannot be taken into-account. 

Tn a suit for specific ‘performance of a contract to 
sell, since the consideration for the -sale determines 
the value of the subject-matter ofthe suit for pur- 
poses of beth Oourt-fees and jurisdiction į in view of 
s. 8, Suits Valuation Act, the corisideration or price 


: payable ‘under the contract of sale must ‘alone de- 


‘termine the value of the subject-matter in ‘dispute 
on_appealto His Majesty ‘in Council, 

In a suit for specific performance of a contract 
of sale where the relief of possession is claimed, as 
flowing from, and not indépendently of, the relief of 
conveyance of title, the suit must” be ‘regarded „as, 
substantially one for specific performance, and ag. - 
such governed by 8.7 (x), Court Fees Act, and the 
relief for possession must be treated only as a relief . 
ancillary or leading to the substantial relief of speci: , 
Where, however, the, possessory 
relief is claimed asa relief independent of the con- 
tract, not flowing from the .grant of the relief of 
specific, performance of such contract. the reliefs of 
specific performance and possession would in that 
case have to be separately valued, and their aggre- 
gate value would haveto be considered as the value 


- of the subject-matter in dispute .in -appeal. ` 


In determining the value of the subject-matter of 
an appeal to the Privy Council in asuit for specific 
performance of an agreement for sale the value of the, 
machinery. or other fixtures brought on the property 
during the pendency ofthe suitof which there is 
no mention in the pleadings or the evidence cannot; 
be taken imto.account. N BHAWARLAL v. LACHMANDAS, 


A. I.R. 197 ee: 15; Ind. Rul. (1930) Nag. 313 697. 
———— s : 
See Burma RURAL SELF GOVERNMENT AOT, 1921, RR. 34 
To 37 264 
Sée CIVIL PROOEDURE Cope, 1908, s47 . 525 


s. 115—Order returning plaint on, erroneous 
view asto jurisdiction of Court—Revision, competency 


of. 

Where the question whether a particular Court has 
or has not jurisdiction falis to be determined on a 
consideration of the circumstances of the case and 
the “Court-decides that the cause of action .did not . 
arise within ‘the local limits of the jurisdiction of 
the Court, that decision is notmerely a decision as 
to the. jurisdiction of the Court, but is a decision as 
to certain facts, which, if they existed, would deter- 
mine the question of jurisdiction and althougha find,- 
ing on those facts might be a wrong finding the High: 
Court cannot interfere with that finding. But where 
ohe question is whether.the Oivil -Court, orthe Re- 
trenue Court should take cognizance and a Court, 
esroneously decides that the other class’ of Court 
should take cognizance of the suit, it, clearly fails to, 
dercise a jurisdiction which is vested in it and its’ | 
decision isopen to revision. A. ABDUL HAKIN , Ver 
Moxarram ALI, (1929) A, L J. 1157; A. L.R. 1930 All. 
158; 14 R. D. "108; Ind. Rul. (1930): All. 526, 478. 


S. 115—Overlooking question of limitation— 
. Revision. f 

“Where the lower Court has, i in passing an order, z 
entirely overlodked the question. of limitation, the 





“High Court may interfere in revision. R Mauna Saw 


v, Ma SHIN, A. Í. R. 1929-Rang. 304; Ind. Rul. en 
Rang. 196 ° 260 
——.8. 115— Reference illegal—Decree i -terms 
"oF ik Revision, when Wes. - ; Aios” 


EN 
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~ The High Court can interfere in revision when a 
reference to arbitration has been made contrary to the 
-provisions ‘of Sch. Tl, para. 1 of the Civil Procedure 
Code, and.a question of jurisdiction is involved. 


Where a Court's jurisdiction inany particular matter , 


is disputed, it must adjudicate upon it, but such ad- 
.judication isnot final and is always open to revision 
‘under s. 115, Civil Procedure Code. S SUGNOMAL 
‘VasANDMAL v. PERUMAL, Ind. Rul. (1930) Sind 134: 
A.I. R. 1930 Sind 256 _ 374 
———"s. 175, 0. IX, r. 4—Dismissal of suit for 

default—Application for  restoration—Sufficient 
. -cause—Dismissal of application in limine—Revision. 

- Where an application to restore a suit is dismissed 
in limine notwithstanding the fact that the petitioner 
has preferred good-reasons for his absence, the High 
Court may interfere in revision. 

Where the petitioner was absent in jailand could 
not appear inthe Courton the date fixed while his 
mukhtiar imagined that the suit (a small cause suit) 
was to be heard by the Small Cause Court, and, find- 
ing out his mistake later in the day, at once put in 
an‘ application for restoration in the Court which dis- 
missed the suit: 
` Held, there was sufficient cause for restoration of the 
suit. L` BisHampar Das v. BHORI Lat, A.I. R. 1929 
Lah, 882; Ind. Rul.. (1930) Cal. 528 320 
$.145—Hxecution of decree—Settlement out 

of Court—Third- person standing surety—Surety 
. bond filed in Court—Compromise reeorded— Surety, 
- whether can be proceeded against in execution— 
. Absence of specific statement in bond that surety 
_ ‘may be proceeded against in execution, effect of. - 
: Where a decree-holder and his debtor compromised 
the matter out of Court and a third person stood 
surety for the payment of the amount on default 
of the debtor and the surety bond was filed in Court 
though in the absence of the surety, and the Oourt 
passed an order certifying the compromise and filing 
the case; 
- Held, that the decree-holder was entitled to pursue 
his remedy against the surety in execution preceed- 
ings without a separate suit in spite of the fact that 
there was no specific statement in the bond that 
the decree could be executed against the surety. L 
Ram Natu v. -Ram Nats, A. I, R. 1930 Lah. 185; Ind. 
Rul. (1930) Lah. 549 677 
S. 148. See PROVINCIAL INSOLVENGY Act, 1920, 
i = 61 


s. 149, O. VII, r.11—Appeal memo. insuffici 
~ ently stamped—Court, whether bound to grant time 
‘ —Distinetion between powers of Court in case 
, of insufficiently stamped plaint and memo. of appeal. 
“An Appellate Court is not bound ‘to give timefor 
payment of additional Court-fees when an ap- 
peal is deliberately filed on a--stamp- of trivial 
value, leaving it open to the appellant after -the 
period of limitation -to pay the Uourt-fee or to de- 
cide to take no further steps. 
‘ There is a distinction in this connection between 
the powers ofan original Court under O. VII, r. 11 
of the lst Schedule of the Civil Procedure Code 
when a plaint is written on insufficiently stamped 
paper and those of an Appellate Court when the ap- 
peal.. memo. is insufficiently stamped. = 
‘In the -former 
give time to make up the defictent Oourt-fees 
and in-the latter case the Court has a discretion, 
under s. 149 of the Civil Procedure 'Oode- to grant 
„bim time or not which the Court may refuse to 


po 
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‘exercise in’ favour of the appellant. N, ATMARAM 2, 


- KASTURCHAND, Ind. Rul. (1930) Nag: 257; A. I. R. 1930 


Nag. 224; 26 N. L. R 183. -241 
———— 8.151. 4 
See Orvin PRoceDuRE Cope, 1908, s. 47 “525 
See Cıvıl Procepure Cope, 1908, s. 10+ (c) 339 
“Ls. 151, O. 1X, O. XLII, r. I—Dismissal for 
default of partition suitafter preliminary decree, 
whether legal —A pplication to set aside, dismissal, 
order on, whether appealable. ` 
A suit for partition is not liable to be dismissed 
for default after the passing of the preliminary de- 
cree. 
“The order dismissing a suitfor default after the 
preliminary decree cannot be treated as one made 
under the provisions of O. IX, Civil Procedure Oode, 
‘and although the plaintiff's application to restore the 
suit so dismissed purports to have been made under 
O. IK, itis not infact governed by the provisions 
of that Chapter at all. It must be deemed to be 
an application under s. 15lfor the exercise of the 
Court's inherent powers, so that no appeal lies against 
such an order under O. XLIII, r. 1 (c) but a revision 
petition properly lies to the High Court. M Yacam- 
MAL v. ARULAYEE AMMAL, 57 M. L. J. 781; 30 L.-W. 979; 
A. I. R. 1930 Mad. 158; Ind. Rul, (1930) Mad . 717; 53 
-M. 395 . 605 
s. 151, O. XXI, rr. 78, 9O—House apart 
. from site, whether immoveable property—Sale in 
execution—Power of Court to set aside ` sale—In- 
herent powers of Courts. | 
A sale of moveable property in execution of a decree 
cannot be setaside under the inherent powers of tlie 


‘` Court even though injustice might have been caused 


to the judgment-debtor on account of an omission on 
the part of the Court to issue notice of sale under O, 


"XX, r. 66, Civil Procedure Code. 


Where a decree for recovery of possession of land 
after removal of a house was passed and the decree- 
holder attached the house for costs and sold it in exe- 
cution : 

Held, thatthe house was immoveable property 
within O. XXI,r 90, Civil Procedure Code, and tha 


‘sale couldbe set aside under the ‘said rule. A 


LAXSHMIRAS SINGH v. SHANKAR, Ind, Rul. (1930) All. 
48 


480; A. I. R. 1930 All. 513 ` 
——— 8,152. See OIvIL PROOEDURE CODE, 1908, s. 
“47 526 


—-— 0; Il, r.2. See Aara TENANGY Act, 1926, s, 

78 (4) oe 177, 
O. IH, r. 4— Appeal—Vakalat signed only by 

one appellant—Validity of presentation. : 

Where a decree is passed against several defend- 
ants any one of them can appeal making the others 
respondents and an appeal filed by a Pleader whose. 
power-of-attorney is “signed by one of the defenda 
ants alone cannot be held to be incompetent. L 
Banta Ramv. RAHMATULLAH, A. I R. 1930 Lah, 101; 
Ind. Rul. (1930) Lah. 526 “318 


O. V, r. 17—Service of summons—A fixture 
“during temporary absence—Service, legality of— 
-Duty to use due care and diligence. - ` 3 
Where summons was issued tothe defendant in 

a case and the process-server found that the defendant 

was absent and affired the summons to the door of 

his house, and the Oourt -holding that the service 
was sufficient, passed an ex parte decree: 

Held, that the process-server ought to have used 
all. due and reasonable diligence and the Court- wae > 
not justified in treating the service as propex 








2 
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service even though the defendant had on a previous 
‘occasion refused to accept service. L Tora v. BADRI 
Pzrsuap, A. I. R. 1930 Lah. 192; Ind. Rul. (1930) Lah. 
545 ; 673 
——— 0. VI, r.17—Limitation Act (IX of 1908), 

Sch. I, Art, 118—Suit by reversioners for declara- 

tion that adoption is invalid—Dismissal of suit on 

ground -of limitation—Death of widow ‘pending 
appeal—Amendment of plaint, including prayer for 

“possession, whether permissible, 

Where a suit was filed by the reversioners to the 
estate of a Hindu: widow for a deelaration that a 
‘certain -adoption made by her was invalid and that 
certain alienations made by the adopted son were also 
invalid andnot binding against them and the Court 
held that the suit was barred by limitation without 
going into the question of fact whether there was in 
fact’ an adoption and whether such an adoption was 
‘valid and legal, and pending an appeal, the widow died 
‘and anapplication was made toamend the plaint by 
adding a prayer for possession : 

Held, (1) that, assuming that theclaim for a bare 
declaration was barred by limitation, the death of 
the widow had so altered the circumstances that the 
Court would have to go into the question of the 
validity of the adoption and the validity of the 
alienations impeached inaclaim for possession; 

(2) that it was, therefore, a proper case for allowing 
the amendment prayed for. 
` A suit by areversioner for recovery of possession 
after the-death-of a widow would not be barred even 
though a suit for a bare declaration that an adoption 
by-her was invalid or never’ in fact took place might 


be barred under Art. 118 of the Limitation Act. M, 


SREERAMULU v, Hanumarya, 30 L. W.507; A, I.R. 1930 
Mad. 47; Ind. Rul. (1930) Mad. 640 208 
—— O. VI,r. 17—Suit for declaration—Amend- 

ment of plaint by addition of relief for possession, 
- whether to be allowed—-Events happening after date 
` of suit, whether can be taken into account—Amend- 
~ ment, when relates back to date of suit. 

An amendment of plaint ina suit for a declara- 
tion by the addition of a prayer for immediate pos- 
session, where the plaintif becomes entitled to pos- 
session owing tothe death of one of the defendants, 
should be allowed-to avoid multiplicity of suitsas it 
does not change thenature of the suit 2 

Events which happenafter the filing of the suit 
including those that add to the title of the plaintiff 
may be taken notice of by the Court ‘and relief 
granted on that basis. 

The discretion ought not, however, to beexercised 

; when there is a change in the jurisdiction or if there 
is a great delay in making the application resulting 
in definite prejudice to the defendant or if fresh en- 
quiry on other facts is necessary. 

The fiction of law that amendment relates back to 
the date of institution of the suit is confined solely 
to those cases in which the cause of actionfor the 
new relief was already existing on the date of the 
presentation of the plaint, an amendment of whichis 
desired, but on account of ignorance, bona fide mis- 
take, misapprehension or misconception of the cause 
of action and form of suit the party applying for 
amendment omitted to ask for the proper relief in 
the first instance. It will not apply to a case in 
which the cause of action for the relief subsequent- 
ly claimed did not arise at the date.of a suit. N. 
Rosman SINGH v. DURAGSINGE, Ind. Rul, (1930) Nag., 
260; 26 N. L. R. 348 244 
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——— 0. VII, 7.11. See Crvin PROCEDURE CODE, 
1908, s. 149 241 
———— 0. Vil, r.11 (c). See Courr Fers Aor, 1870, 
8.7 (iv) (c) ` 420 
——— 0O. IK. See Orv PRoGEDURE Cone, 1908, s. oe 
6 
——— 0. IX, r. 4. See Orvin Procepursz Cope, 1908, 
1 3 115 - 320 
- 0. IX, r. 9, Sch. I, Appendix D, Form 4 

—Mortgage-decree for sale in Form L—Fresh applica- 

tion for personal decree, whether necessary—Ap- 

plication for personal decree dismissed in default 

—Second application, whether barred. i 

When adecree has been passed for sale on the 
basis of a simple mortgage in Form No.4 in 
Appendix D to the First Schedule to the Civil Proce- 
dure Code, the decree cannot be executed personal- 
ly without obtaining a separate personal decree. 

An application for making a separate personal 
decree is a continuation ofthe original suit and if 
it is dismissed for default, a second application for 
the same relief is barred under O. IX, r.9 of the 
Civil Procedure Code. N DHARAMOHAND v. SHEORAN- 
LaL, 26 N. L. R.154; Ind Rul. (1930) Nag. 265; A. I. 
R. 1930 Nag. 188 249 


———_ 0. IX, O. XXXIV, r. 6—Application for per: 
sonal decree in mortgage suit, whether proceeding 
in execution—Hx parte personal decree—Applica- 
tion to set aside, competency of. 

Proceedings started by an application. under O. 
XXXIV, r. 6, Civil Procedure Code, are not' proceed- 
ings in execution. They are proceedings ina suit, 
and, at any rate, of the nature contemplated by 
s. 141 of the Qode, and the provisions of O. IX 
of the Oode, are, therefore, applicable to ex. parte 
decrees passed in such proceedings. A BABU LAL v. 
RAGHUNANDAN, Ind. Rul. (1930) All. 585; (1930) A. L. J. 
1200; A. I. R.1930 All. 841 1 -729 
—— O. XVII, r, 3—Pleader applying for adjourn- 

ment and withdrawing on refusal to adjourn— 

Dismissal of suit, whether amounts to decree—Ap- 

peal, competency of. 

Under O. XVI, r. 3, Civil Procedure Code; 
apart from the explanation added to it by the Allah- 
abad High Court, if a Pleader after the rejection 
of an application for adjourament withdraws. from 
the case, stating that he has no further instruction 
to proceed with it, there is really no appearance 
of the party by a Pleader duly instructed and 
enabled to answer all material questions relating to 
the suit within the meaning of O. V, r. 1- (2-b) and the 
dismissal of the suit under such circumstances would 
be a dismissal for default of appearance and would 
not amount to a decree. A SulAM SUNDAR LAL v, SHIB 
Ram, Ind. Rul. (1930) All. 498 402. 


—— 0. XVIII, r. 18—Local inspection by Courts 
object of—Making local inspection before evidence 
is let in and basing judgment on inspection note, 
legality of. . > 
Inspections by the Court are intended to test the 

accuracy of the evidence let in. Itis not proper for a 

Court to make a local inspection before evidence has 

been let in and to base its judgment mainly on its: 

own inspection note L HARNAMA v. Guanza LAL, A. 1. 

R. 1930 Lah 152; Ind. Rul. 1930) Lah. 538 - 346 

O. XX, r. 12—Mesne profits—Decree for 
possession—Mgsne profits directed tobe ascertained 
in executton—Decree asto profits, whether executa 
able—Violation of terms of rule, effect of—Decree 





. 
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whether void—Applicatoin whether in execution or 

suit—Decree for mesne profits, whether includes 
~ future profits—Subsequent profits, right of Court to 

grant, without specific prayer. 
` A decreefor possession of immoveable properties 
which directs that the mesne profits will be deter- 
mined bya sepgrate enquiry in execution proceed- 
ings is one which by necessary implication awards 
mesne profits and, therefore, an effective decree cap- 
able of execution. b 

Where the Court fails to conform to the provi- 
sions of O. X‘X,r. 12, Civil Procedure Code, such 
defect isnot one of inherent incompetency, but one 
merely of erroneous exercise of jurisdiction. 

An application for an enquiry into mesne 
profits should be made in the suit itself and not by 
means of an execution petition, but, where no question 
of limitation arises, the execution petition may be 
treated asan application in the suit itself. 

A decree, when it awards mesne profits without 
qualifying words, must be construed to have granted 
past as well as subsequent profits. A 

In a prayer for past mesne profits it is open to the 
Court under O. XX, r. 12, Oivil Procedure Code, 
to award past and future mesne profits. M Kxumcam 
Swamy v. VADDADI SUBBAMMA, 57 M. L.J. 728; 30 L. 
W. 810; A. I. R. 1930 Mad. 30; Ind.Rul. (1930) Mad. 674; 

53 M. 838 290 


———— O, XX, r. 12—Suitjfor possession and mesne 
profits before 1908—Decree after 1908—-A pplication 
for mesne profits, whether proceedings in suit or 
execution—Death of defendant—Rules as to abate- 

- ment, applicability of—Application for substitu- 
: tion, whether canbetreated as one for setting aside 
: abatement. 
“In a suit for possession and mesne profits 
instituted before 1908, a decree was passed in 1918 
directing mesne profits to be subsequently as- 
certained under O. XX, r. 12, Civil Prucedure Code. 
A defendant died in 1919 and an application for 
ascertainment of mesne profits and substituting the 
heirs of the deceased was made in 1920. The appli- 
cation for substitution did not give the date of 
death of the deceased northe date on which the 
plaintiff became aware of his death: 

. Held, (1) the proceedings for ascertainment of 

mesne profits were proceedings in the suit and 

not execution proceedings and the rules of the Civil 

Procedure Code of 1908, as to abatement applied to 

the case; 

. (2) that the application for substitution could not 

under the circumstances, be taken as an application 

for setting aside abatement, and was time-barred. 

C Janaxinata Sincua Ray v. Nrropparan Ray, 57 O. 

148; Ind. Rul. (1930) Cal. 465; A. I. R.1930 Cal. eo 

8 


~—————- 0. XXI, r. 2 (1)—Certification, mode of— 
Limitation for certification. 
A certification by a decree-holder under O. XXI, 
r. 2(1), Civil Procedure Code, of a payment made to 
him out of Court is not anapplication and can be 
made at any time. A mention in column 5 of the 
' application for execution is sufficient certification 
under the law. A Ram Sarup v. MOHAMMAD UBAIDUL- 
tan Kuan, A. I. R.1930 All, 123; Ind. Rul. (1930) All. 
454 - 2 


——— 0. XXI; rr. 3, 4—Mortgage Qecree—Death of 
judgment-debtor—Two of three legal representatives 
“already on record- Third not brought. on record— 
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_ Sale, whether void—Objection in execution proceed- 
ings, competency of. 

Where in a'suit ona mortgage,: after the preli- 
minary decree was passed, one of the judgment; 
debtors died but two of his three legal representa- 
tives were already on record andno application to 
bring on record any legal representative was made 
and a final decree was passed and asale ultimately 
made, on anapplication by the non-impleaded legal “ 
representative who was a minor, to set aside the sale as 
being void : 

Held, Per Venkatasubba Rao, J:— . 

(1) that the decree was not void and no question of 
abatement arose; 

(2) that the estate was sufficiently represented by 
the adult legal representatives on -record’and the 
sale was, therefore, binding and not liable to beset 
aside. ` ` 

Per Madhavan Nair, J.—The final decree. was not 
null and void as the judgment-debtor had died only 
after the passing of the preliminary decree and the 
minor was not, therefore, entitled to raise the objection. 
jn execution proceedings. M KUNHI Katanpa BIARI T 
KUNHIPAKET, 57 M. L. J. 712; 30 L. W. 862; A.L R. 
1930 Mad. 69: Ind. Rul. (1930) Mad. 682 298 ; 
———— O. XXI, rr.11 t014, 17. See Crvin PROOE- |, 

DURE Cope, 1908, s. 48 445 : 


O..XXI, r. 63—Claim against attachment— 

Order disallowing claim—Suit under r. 68 after 

withdrawal -of attachment competency of. 

A claimant against whom an order has been passed 
on an application under O.XXI,r. 58, Civil Proce- 
dure Code, ig entitled to institutea suit under O., 
XXI, r. 63 of the Code even if the attachment is sub- 
sequently withdrawn by the decree-holder. R V. 5. 
AIYER v, Maune Nyon, A. I, R. 1929 Rang. . 228; Ind. 
Rul. (1930) Rang 197 š 261 
———— O.XXI, r. 63—Suit under 0. XXI, r. 68— 

Discretion to refuse declaration. 

Though a suit under O. XXI, r. 63, Civil Procedure . 
Oode, is merely for a declaration to set aside an order 
passed in the execution department, a Court of 
Equity has to see, whether there is an honest suit for 
declaration or, whether the declaration is sought on 
principles which would be held by a Court to be in- 
equitable. A OmITO v. JHUNNI Lat,. Ind. Rul. (1930) 
All 560; A. I. R. 1930 All. 395 713 


————- 0. KAI, rr. 69 (1) (2), 9O—Application to set 
aside sale—Omission to announce day and hour to 
which ‘sale was jadjourned—Material irregularity 
—Addition to r. 90 made by Allahabad High Court, 
scope of. : : 
Although when a sale is adjourned for a period not 

longer than fourteen days no fresh proclamation need, 

be issued under O. XXI, r. 69 (2), Civil Procedure 

Code, the adjournment must be to a specified day and 

hour under r. 69 (3),and if there is no announcement of 

the specified day and hour to which the sale is 
adjourned the Court may come to the conclusion that 
there has been a material irregularity. 

The addition made by the Allahabad High Court 
to O. XXI, r. 90, Civil Procedure Code, does not 
debar a judgment-debtor from showing that substantial 
injury has been caused on account of anomission to 
announce the date to which a sale was adjourned. 
A ABDUL Rau Kuan, v. QAMRUNNISSA, Ind. Rul. (1930) 
All. 577; A. I. R.1930 All, 542; (1930) A. L. J. eee 


—_—— 0. XXI, r. 78. See Crvi Procupure Copr, 
1908, 8. 151 48 
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———— "0. XXI, r. 89. See BENGAL TENANOY Act, 

1885,8.174 : ° 481 
O. XXI, r. 89—Execution sale—Deposit of 
_ money by judgment-debtor— Omission in application 
_ to mention auction-purchaser's name—V alidity of 
| application. 5 

A judgment-debtor making an application under 
O. XXI, r. 89, Civil Procedure Code, need not show 
the name of the “auction-purehaser in the array of 


parties noted in the heading of the application; all 
that he is required to dois to deposit the required 





sum of money. . AJirSinau v. DAULATIA TAMTA, A: L 
R. 1930 All. 167; Ind. Rul. (1930) All. 455 f 
~ 0. KAI, r. 90. . y 23 
_ See ÜIVIL PROCEDURE Cops, 1908, s. 47 250 
` ' Kee’ CIVIL PROCEDURE Oope, 1908, s. 151 48 
~ See OIyIL-PROORDURE CODE, 1905, O XXI, r. 69 (1) 


(2) l H Sh : 721 
See CIVIL PROCEDURE CODE, 1908, O. XXXII, r. 5 


247 
whe- 





O. XXI, r. 90—Mis-statement of velue, 
_ ther material irregularity. ` 

“A statement as-to the \alue of the property in a 
‘proclamation for sale isa statement as toa material 
fact'and a mis-statement of valueis a material irre- 
‘gularity within O. XXI, r. 90, Civil Procedure Code. 
O INDRANI v BIMLA Prasan, 6 O. W. N. 1085; A IL R. 
1940 Oudh 81; Ind -Rul (1930) Oudh 230:5 Luck. 481 
PED Ea | : 422 

— O. XXI, rr. 91, 


93—Ezecution sale—Auc- 
< tion-purchaser: deprived of Property by person 
- having paramount title—Suit for recovery of pur- 
. ‘chase money against decree-holder whether ‘lies— 
-"O. XXI. -rr Yl and 98, scope and effect of. . 
- Held by.the Full Bench—(Srivastava, J., dissenting). 
Where a person purchases .immoyeable property 
at an auction sale in execution ofa decree of Court 
‘and subsequently loses the same under a decree pass- 
ed in a suit breught.bya third person against the 
purchaser, ‘the décree-holder and the jud gment-debt- 
‘or, ‘such a, purchaser is entitled to bring a suit for 
‘recovery of his purchase money against the decree- 
holder; if he (the purchaser) had no knowledge at 
the time of the auction of the paramount title which 
‘succeeded in the suit. Rules 91 and 93 of 0. XXI, 
Oivil Procedure Oode, give him only another remedy 
and do not deprive him of the right to institute such 
a suit. - gi: : 
` Per Srivastava, J—In an auction sale in 
‘execution of a decree there is no warranty. by the 
decree-holder and there is nothing in the general 
law which could, entitle the auction-purchaser who 
is evicted by.a person. possessing a paramount title 
to claim the purchase money from the decree-holder. 
-O BAHADUR Sinem v. Ram Puan, 7 6. W.N 232; A. I 
R. 1930 Oudh 148; Ind. Rul. (1930) Oudh 257; 5 Luck. 





552 641 
——— O. XXI,r. 96. See LIMITATION Act, 1808, 
Sao. I, Ants 142, 144 767 


~ O. XXII—Objection that all legal representa- 

tives .of -deceased party have not been joined cannot 

be raised at late stage. j 

An objection that all the legal representatives of 2 
deseased party have not been brought on the record 
‘must be raised at the propertime when the applica- 
tion for their joinder is made and being considered 
and not ata later stage when it may not be possible 
to rectify the mistake, if any, and parties are estopped 
from raising such an. objection ata late stage. S 
‘SaHIJRAM v. BHAMBHONAL, Ind. Rul. (1930) Sind 137: 
‘A, L-R, 1930 Sind 147 - >. 377 


t 


\ 
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———— 0. XXII, r. 2—Appeal by several plaintiffs 
—Death of some—Appeal whether abates entirely— 
Tests. ` 
Where the right of the deceased party is ascer- 
tained or is ascertainable and is not joint with the 
surviving parties in the sense that they are’ not 
entitled to sue or liable to be sued in the absence 
of the others, then the suit or the appeal: cannot 
abate in its entirety on the death of one--of the 
parties. - $ 7 j 
Certain non-proprietors instituted a suit against 
the ald malik fora declaration that they are entitled 
to graze their cattle on the land in dispute, and 
for an injunction restraining him from interfering 
with such right by cultivating the land. Some of 
the non-proprietors were the plaintiffs, while the 
others were made pro forma defendants. The trial 
‘Court having decreed the suit, the defendant 
presented an appeal. At the hearing of the appeal 
‘it was discovered that two of the plaintiffs had died 
and that their legal representatives had not been’ 
brought on the record in time. The Appellate Court 
held that tho appeal abated in its entirety and dis- 
missed the same. On second appeal: ees 
Held, that the true test for determining ‘whether 
the appeal had abated in its entirety was whether 
it was necessary for all the plaintiffs to join’ in a 
suit to establish their right to graze their cattle 
or whether one of them-was entitled to establish 
his right independently of the other right-holders 
and in the alternative whether, ifthesuit had been 
-brought by the ala malk it was necessary for him. 


‘to bring on the record as defendants all the non- 


proprietors or whether he could institute a suit 
against one of themand the appeal could not 
be dismissed without a findingon.this question. L 
BALDEO SINGH v. Bamsi Das, A. 1. R.1930 Lah, 126; , 
Ind. Rul. (1930) Lah, 547 675 


——— 0. XXII, r. 3—Contract Act (IX of 1872), 8. 
45—Suit by one partner for debt due to firm implead= 
ing other partners as defendants—A ppeal—Death 
of defendant partner—Appeal, whether abatea 

totally. r s i 


The plaintif instituted a suit alleging that he 
and defendants Nos. 3 to 6 were partners of a firm 
to which a certain amount was due from the other 
defendants and that all the debts due to the firm had 
been allotted to his share onthe dissolution of the - 
firm. During the pendencyof an appeal, the 6th 
gereudant died and his heirs were not brought on the 
record : f ý 
. Held, that the appeal abated in toto. L CHANDU LAL 
RAMESHWAR Dar v. KHUSHALI Ram, A I. R. 1930 Lah. 





174; Ind. Rul (930) Lah 556 684 
— ~ O. XXII, rr. 4 (3), 11——Appeal against 
~ several respondents—Death of one—Interest ` of re 


Spondents separate—Abatement, extent of. 
In pursuance ‘of an agreement to sell mutation was 
effected in the names of the transferees. The muts- 
tion order separately specified the respective shares 
of each of the transferees in the property sold. A 
-Buit for pre-emption was instituted against the- 
transferees and pending an appeal therefrom ona 
of the transferees died and his representatives- were 
‘not brought on the record: _ 
Held, that the appeal did not. abate entirely but 
only asregards the share of the deceased trans- 
‘feree, L Manno v. Meno, A, I, R. 1980 Lah, 33; Ind, 
Ral, (1930 Lah. 530 s i cad 33g 
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——— 0. XXIII, r. 1—Withdrawal of suit—Omis- 
* gion to set up plea of adverse possession which 
could have been successfull leaded, whether sufficient 
ground for allowing withdrawal. ` 

, It isnow. settled law that “other sufficient 
ground” forthe purposes of cl. (2)(b), r.1 of O. 
XXIII, Civil Procedure Oode, must be ejusdem generis 
with the “ format defect ” mentioned in el (a). 

“A Court has no jurisdiction to permit the plaintiff 
to withdraw the suit with liberty to bring a fresh 
guit, on the ground that his Counsel had omitted tu 
set. up a plea of adverse possession which he could 
guccessfully have set up. L Buta SINGH v. HARDIT SINGH, 
A.I. R. 1930 Lah. 175; Ind. Rul. (1930) Lah. 558 686 


—— XXIII, r. 3, See 
. 1908, s. 89 119 


O. XXIII, r. 3— —Compromise in suit. under 


, 8.92 or relating to public  trust—Court, _ whether 
.. competent to scrutinise decree—Compromise which 
` sacrifices interésts of trust whether lawful. 
: When a compromise in a suit under s. 92, Civil 
Procedure Code, or relating to a public trust is 
submitted to a Court, it not only has the power, 
but isundera duty, to scrutinise its terms with 
view to make sure, that the interests of the- 
public trust are properly safeguarded. 
' Even if any party opposes a compromise from 
sordid motives or on improper grounds, the Court, 
even then, has a right to take suitable action. 
' , In the case of a public trust, a compromise entered 
into without due regard to the trust, is under O. 
XX, r. 3, Civil Procedure Code, an unlawful 
agreement. M NarayanaswaMI MUDALI v. PRESIDENT, 
Boarp-or COMMISSIONERS, 31 L. W. 442; 58 M. L. J. 410; 
Ind. Rul: (1930) Mad. 714: 53 M. 398; '(1930) M. W. N. 
243; A. I.-R. 1930 Mad. 629 -602 
———— O.XXX, rr.1, 2—Sutt in in name—Wrong 
disclosure of partners, effect of—Right of person alleg- 
ing to be partner to re-affirm plaint. 

~- Where a suit is instituted in the name of a firma 
wrong declaration ofthe partners of the firm isnota 
defect which is fatal to the suit. 

A suit was instituted in thenameof A, a firm, and 
the plaint was declared by a munim of the firm. The 
defendants applied for disclasure of the names of the 
partnersand the munim declared that the partner 
were Aand B. A'sfather, C, subsequently applied to 

re-affirm the plaint on the ground that he (C)and B 
were the partners in the firm : 

. Held, that C may be allowed to re-dedlare the plaint 
describing himself as one of the partners, :B LAKsH- 
MANSA BABASA v. LAKSHMANSA BALOOSA, 32 Bom.L. .R. 
56; A. I. R. 1930 Bom. 150; Ind. Rul. (1930) Bom. 294; 
54 B. 285 ° 790 


KEN) XXXII, r. 3—Minor—A ppointment of Court 
`- Nazir as guardian, legality of. 
' The appointment ofa Court Nazir as the guardian 
ofa minor is objectionable as “Court officials have 
neither the timenor the opportunity to do justice to 
the cause of minors and they should not ber required to 
risk their own good name and the minor's interests 
by receiving -these appointments. O MOHAMMAD 
‘Ismail KHAN v. ABDUL GHAFFAR Bra, 6 O. W.N. 1060; 
13 R. D. 834; A. I. R. 1930 Oudh 110; Ind. Rul. (1930) 
Oudh 250; 5 "Luck. 453 . 442 
"——— 0. XXXII, r. 5, 0. XXI, r. 90—Guardian ad 
| ,litem—Appointmen made in suit, whether enures for 
“ execution “ proceedings—Auction sale of minor's 
an to set “aside not filed by mi- 
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_nor's guardian through negl igence— Person interested ` 

in minor, whether can apply. 

“The words‘ every application’ in O. XXXII, r. 5of , 
the Civil Procedure Code mean every application ` 
made in connection with the lis. The appointment - 
of a guardian ad litem made in the course of a - suit 
enures, therefore, during’ the execution proceedings. | 

“If the guardian ofa minor is negligent and fails to, - 
do his duty in setting aside an auction sale, which ` 
has prejudiced the interest of the minor, a person in- | 
terested in the latter may be permitted tomake an ap- 
plicationin the interests of justice to set aside the: 
sale even though heis not a guardian either natural , 
or appointed by the Court. N SHANTABAI v. “ LAXMI- ` 
CHAND, Ind. Rul. (1930) Nag. 263; A.I R. . 1930 Nag. 
185; 26 N.L R. 173 -247 
———— 0. XXXII, r. 11, O. XLI, r. 1—Decree against 
minor defendant—Refusal of guardian ad litem to 

` prefer appeal—Appeal by next friend,. competency 

of—Procedure to be followed by next friend—Ap- 

: pointment of guardian ad litem, {whether enures for 
` whole lis. 

-Even for purposes of appeal it is only the guardian:: 
ad litem appointed by the trial Court who can re~ 
present the minor, and so long as he has not 
died, retired or been removed, no one else can be. 
allowed to represent the minors in appeal. t 

But ifthe guardian is either not’ doing his duty 
or is negligent or has colluded, or if there is other. 
sufficient ground for hisremoval,any other person . 
enrutsted inthe welfare of the minor may -prefer dn 
appeal accompanied by an application for the re-' 
moval of the guardian andthe appointment of himself 
in his place and ifsuch application is granted the’ 
appeal may be treatedas having been properly filed. - 

An appeal preferred by anextfriend without any 
such application and without any suggestion that. 
there was any ground for removal of the guardian’ 
ad litem is incompetent, and although the Appellate 
Court may entertain suchan .application at-a later- 
stage it will -be justified inrefusing to entertain any 
such application at a very late stage.. A LATAFAT ALI 
Kaan v. MOHAMMAD Yar KHAN, (1930) A. L. J. 771; Ind, 
Rul. (1939) All 522; A. IR. 1930 All. 456; 52 A. 494 

474 

——— O, XXXIV, rr.1,12. See Morreaan 476 
———_ 0. XXXIV, r. 4—Preliminary decree—Refusal 

` to extend time—Appeal—Preliminary decree made 

final—A ppeal, whether competent. 

An appeal from an order refusing to extend time for 
payment of the amount due under a preliminary 
mortgage-decree, is not maintainable after a final 
decree is passed. 
| I£ the preliminary decree passed by the trial 
Court is superseded by one in appeal, the only, 
decree which can be made final isthe decree of the. 
Appellate Court. N TIKARAM v. Onkar, Ind. Rul, 
(1930) Nag. 257; A. I. R.1930 Nag 240; 13N. L. J.100' 

241 
———— 0. XXXIV, r.6 See Orvin , PROCEDURE Conn, 

1908, O. IX 729 
——— O. XXXIV, r. 6— Appendix D, Form No. 4 

ET A decree in Form No. L—Giving liberty to 

apply for personal decree for balance—Omission to 

appeal from such decree—Application for personal, 
decree—Judgment-debtor, whether entitled to dispute 

` correctness of decree— Application for personal re- 
liefon registered mortgage deed—Limitation. 

The period of limitation for enforcing the personal 
relief- on a registered deed of mortgage is not legy 


than six years., a 
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Where a preliminary decree is passed in a mort- 
gage suit in Form No. 4 of Appendix D of the Code 
of Civil Procedure with the proviso “ that if- the net 
proceeds of the sale are insufficient to pay such 
amount and such interest and costs in full,/ the 
plaintiff shall beat liberty to apply for a personal 
decree for the amount of the balance andno appeal 
is filed against the preliminary decree a party ag- 
grieved thereby is precluded from disputing its 
correctness in' any appeal which may be preferred 
from an order onan application made under O. 
XXXIV, .r.6,' Civil Procedure Code. O Suraz 
Barus v. Munno BIBI, 6 O. W.N- 974; Ind. Rul. 
(1930) Oudh 285 


——— O. XXXIV, r. 14 (1)—Suit on simple debt in 
Sonthal Parganas—Compromise decree 
immoveable property and empowering decree-holder to 
sell in execution—Separate suit for sale, whether 
necessary. ? 

-Order XXXIV, r.14(1), Civil Prosedure Code, is 
not applicable to the Sonthal Parganas as the Transfer 
of Property Act has not been extended to those terri- 
tories. 

Where acreditor sued his debtor upon a hand-note 
and a compromise decree was passed under which 
the decreta 
moveable properties and the decree-holder was given 
the right to recover the deoree-debt by selling those 
properties in execution: 

Held, that O.XXXIV,r. 14 (1), Civil Procedure Code, 
had no application to the case and the decree-holder 
was entitled to bring the properties charged, to sale 
in execution proceedings, without instituting a suit 
for sale of the properties. P RAGHUNANDAN PRASAD v. 
Friem or WAJID ALI Mran MUHAMMAD RAF, A.I R. 
1929 Pat. 439; Ind. Rul. (1930) Pat. 401 81 
———— 0. XXXVIII, r. 5. See Oonrract Aor, 1872, 

8,135. 


: 227 
+0. XLI, r. 1. ‘See Orvi~ PRoogpureE Cops, 1908, 
O. XXXII, r. 11 474 
= O. XLI, r. 4—Suit for redemption, dismissal 
of, in trial Court—Decree in ,appeal—Second ap- 
peal by alienee of some items—High Court holding 
mortgage not proved—Other alienees, whether enti- 
tled to benefit of finding. 

Where a suitfor redemption of a mortgage was 
dismisssd in the trial Oourt but decreed in appeal 
and on second appeal filed by some onlyof the 
alienees in respect of the mortgaged properties, the 
High Oourt held thatthe terms of the mortgage were 
not proved: - 

Held, that under O. XLI, r. 4, Civil Procedure 
Code, the alienees in respect of all the items were 
entitled to the benefit of the judgment and the suit 
ought tobe dismissed in its entirety even in respect 
ofthe non-appealing defendants. M Anamap HAJI v. 
Mayan, 57 M: L.J. 789; 30 L. W.1045; A. I. R.1930 


Mad. 65; Ind. Rul. (1930) Mad. 685 301 
— O, XLI, r. 5. See OIvIL ProosDurRe Cong, 
1908, s, 2 (2) ` 349 
—— O., XLI, r. 6. 
See O1vIL PROOBDURE Cone, 1908, 5. 47 90 
See O1vIL PROOEDURE Cops, 1908, s. 96 673 


O. XLI, r 20—Appeal—Name of respondent 
omitted by oversight—Power of Appellate Court to 
add party—Dismissal of appeal, propriety of. 

An appeal should not be dismissed on the technical 
ground that aperson who wasa partyto the suit 
was not made a party to the appeal if the omission 

. of hig name from the memorandum of appeal was dye 
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charging - 


amount was secured over certain im-, 
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to an obvious oversight. The Appellate Court should 
in such a case exercise its powers under O. XLI, r. 
20, Civil Procedure Code. L JALAL DIN” v. KARIM 
Baxusg, 11 Lah. L. J. 523; A. I. R.1930 Lah. 295; Ind. 
Rul (1930) Lah, 554 è 682 


——— 0. XLI,r. 22—Cross-objections in Letters 

Patent appeal, competency of. . 

No cross-objection can be taken in a Letters Patent 
Appeal. A Ganca Ram v. Basant Sines, Ind. Rul. 
(1930) All. 619; (1930) A. L. J, 1089; 14 R. uig 

à 6 
——O. XLI, r. 23—Remand for re-decision,. 
legality of. SaN 

Tf the Court of Appeal finds difficulty in determin- 
ing the questions involved on the materials on the 
record, it will be open to it to remand the case to 
the trial Court for a decision with directions as to 
the taking of further evidence and the issue of com- 
mission for a correct appreciation of the points in 
controversy and the facts at issue. P KARTI MANJHI 
v. BANAMALI MUKERJI, A. I. R.1930 Pat.7; Ind. Rul. 
(1930) Pat.t417; 11 P. L. T. 637 385 
——— O. XLI, r. 27—Additional evidence in ap- 

peal—Discretion of Court—Duty to record reasons. 

Though the Appellate Court has a wide discretion 
in admitting additional evidence and has power to 
admit such evidence under general principles of law 
apart from O. XLI, r. 27, Civil Procedure — Code, 
before admitting such evidence it must ascertain 
that it is necessary in orderthat justice may be done 
and should record the reasons’ for so doing. O 
MOHAMMAD ISMAIL KHAN v. ABDUL Guarrar Bera, 6 O. 
W. N. 1060; 13 R. D. 834; A I.R. 1930 Oudh 110; Ind, - 
Rul (1930) Oudh 250: 5 Luck, 453 442 
————— 0. XLI, r. 27--Additional evidence in ap- 

peal to discredit witness, admission of. ; 

It isnot proper to admit fresh evidence in appeal, 
the sole object of which is to shake the credit ofa wit- 
ness. A Sinear Kunwar v. Baspzo Perasan, Ind. Rul, 
(1930) All. 573; A. I. R. 1930 All. 568 717 


—— O. XLI, r. 27—Appellate Court—Power to 
admit public documents in appeal. 

An Appellate Court may accept a document the 
genuineness of which is beyond question inorder to 
enable it to pronounce judgment, provided it gives 
an opportunity tothe opposite party of adducing 
rebutting evidence. Pat. RAMESHWAR MANDAR v. BADRI 
Saunu, A.I. R. 1930 Pat. 105; Ind. Rul. (1930) Pat, 
407; 11 P. L. T. 470 87 
O. XLI, r. 30—Judgmentof Appellate Court, 

contents of—Merely approving judgment of trial 
= Court, propriety of. 

A judgment of an Appellate Court which merely 
approves of the decision of the trial Court without 
referring to the evidence adduced in the case is not 








a proper judgment. L HARNAMA v., Guanta Lat, A. I 
R. 1930 Lah. 152; Ind. Rul. (1930) Lah. 538 346 
- O.XLIII,r.1. See Orvizn PRocepurE Oon, 

1908, s. 151 605 


—— Sch. I, Appendix D, Form 4. See Orv, 

ProozpurE Oone, 1908, O. IX, r.9 . 249 

: Sch Il, Para. 1—“Parties interested”, mean- 
ing of—Test—Party to reference, if can object to 
award on account of another party not joining in 
reference. 

The question whether a party to a suit who has not 
joined in arefegence to arbitration through the Court 
is interested or not in the subject-matter of the 
reference is to be determined with regard, not only 
to the pleadings, but the whole „circumstances of the 
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case including their conduct up to the end of th® 

proceedings. 
_ An order of reference through the Court eannot be 
challenged by a person who is a party to it on the 
ground that another party who does not objeet to the 
award was ù necessary party to it. S SUuGNOMAL 
VasaNDMAL v. PERUMAL, Ind. Rul. (1930) Sind 134; A. 
J. R. 1930 Sind 256 i 374 
——— Sch. Il, paras. 1to 3,17. See OlviL Pro- 
CEDURE Cope, 1908, s. 89 119 
Sch. Il, paras. 3,12. See CIVIL PROCEDURE 


' Cope, 1908, s. 104 (e) 339 
—— Sch: II, para. 5 (b) (il). See Orv Procs- 
DURE Copz, 1908, s. 100 676 





Sch, II, para, 14—Reference to arbitration by 
father for partition of joint family property—Minor 
members, wheher bound by award—Jeshtabhagam, 
award of, legality of. 

Under para. 4 of Sch. II. of the Civil Procedure Code, 
an error oflaw onthe face of an award only exists 
when in: the award there is stated some legal pro- 
position which is the basisofthe award and which 
is erroneous, ? 


An awardof an extrashare to the eldest son on 


the ground of services rendered by him to’ the 
family isnot illegal merely because it is termed 
jeshtabhagam. 

It is competent forthe father of a joint family in 
his capacity as manager to refer the partition of the 
joint family to arbitration, so as to render the award 
binding on all the membersof the family including 
minors. M VASUDEVA AYYAR v. SUNDARARAJA AYYAR 
30 L. W. 868; A. I. R.1930 Mad. 38; Ind. Rul. (1930) 
Mad. 641 209 


Sch. Ill, r.11—Hzecution of decree by Col- 
< lector—Alienation by judgment-debtor without sanc- 
tion, whether absolutely void. 

A gift of property under the control of the Collec- 
tor without the written sanction of the Collector as 
required byr. 11 of Sch. III of the Civil Procedure 
Code is void. i 4 

Whilst the property is under the control of the 
Collector, the judgment-debtor is disqualified from 
entering intoany transaction in contravention of 
the terms ofr. 11, Sch. III. The disqualification 
imposed by the rule is absolute in its nature, making 
transactions entered into by the judgment-debtor 
contrary tothe provisions of r. 11 altogether void, 
and not merely voidable as against the Oollectoror 
persons claimingunder him. O ABDUL RAHMAN v 
Gaya PRASAD, A. E: R.1929 Oudh435;6 O.W. N. 843: 
Ind. Rul. (1930) Oudh 210; 5 Luck. 384 , 354 
Company. See Mapras Orry MUNIGIPAL Act, 1919, 

s. 110, Som. IV, BR. 7, 8.110 Proviso 511 


Company Law—Application for shares—Directors 
mentioned in prospectus, retiring before allotment 
of shares—Applicant, right of, to withdraw. 
Where some of the Directors of a Company men- 

tioned ‘in the prospectusretire even before allot- 

ment of shares, it is the duty of the Company to is 

‘suea new prospectus containing the new names and 

inform the applicants for shares of the change and 

_ the latter would then have the option of adhering to 

their offer or withdrawing it. Ifno such intimation 

is given ofthe change, the applicants are, entitled to 
rescind the contract and claim refund of moneys paid. 

M NIDAMARTHI VENKaTARAMIAH V. INDIAN INDUSTRIAL 

BANK, Lro. (1929) M. W. N. 837; A. I. R. 1930 Mad. 

$25: Ind. Rul. (1930) Mad. 625; 32 L. W. 108 193 
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Companies Act (VII of 1913), ss. 3, 187, 200— 
Direction for payment by contributory—Dvisirict 
Judge of District in which properties of contributory 
are situate, whether has jurisdiction to enforce 
order—S. 8, scope of. i 
Where the High Court under s. 187 of the Com- 

panies Act ordered the payment bya contributory in ` 

respect of a call andit was sought to enforce ‘it: by 
application to the District Judge of Tanjore where 

the contributory had properties : z 
-Held, that the District -Court had no jurisdiction 

and the only Court which was entitled to enforce 

the order was the High Court which was the Court 
which would have jurisdiction in réspect of the 

Company if its. registered office was at Tanjore. 
Section 3ofthe. Companies Act could have no ap- 

plication where the objection as to jurisdiction is 

taken atthe very commencement of the proceedings. 

M NATARAJAN v. NARASIMHA AIYANGAR, 57 M. L. J.: 723; 

30 L. W. 849; (1929) M. W. N. 879; A. I. R.1930 Mad. 

74; 53 M. 147; Ind. Rul. (1930) Mad. 655 223. 


88,171, 186—0Order against, deceased con- 
tributory, validity of—Suit against liquidator— 
Omission to obtain leave before commencement of 
suit, effect of. A 
An order against a. deceased contributory for 

payment is invalid. Though his estate may be 
liable, to fix it with liability, those persons who 
represent that estate should be brought on the record, 
before an effective order may be made. 

When leave hasbeen granted under s. 171 of the 
Companies Act for the institution of a suit against a 
liquidator, pending the suit, the leave cannot be 
treated asa nullity and the suit cannot be dismissed 
on the ground that, before it commenced, no leave 
had been obtained. : f 

The authority who is responsible to see whether 
winding up proceedings would be properly .safe- 


: guarded or not by grant or withholding:of leave to 


sue the liquidator is the Company Judge and if he 
thinks that leave may be granted, no one except the 
Court of Appeal has the right to say that leave should 
not have been granted. A PEOPLE's InpusTRIAL Bank 
Lp. v. Ram OHANDER SHUKLA, Ind. Rul. (1930) AJI. 
460; (1930) A. L. J. 373; A. I. R. 1930 All. 503; Te 


430 : : 

———- 55. 184, 187. See U. P. Court or Warps 
Act, 1912, ss. 17, 18 .726 ` 

———— 8, 186. See Companies Act, 1913, s. 171 28 


Consent decree, alteration and amendment ‘of. 
See OIvIL Proozpure Cone, 1908, 8. 47 §25 
Consideration. 
See EivipENoE ACT, 1872, s. 92 `. 508 
See MORTGAGE Í . 277 


Construction of deed —Maps, value of—Discrepancy 
between description of boundary and map—Inaccu- 
| racy of map—Maxim ‘falsa demonstratio non nocet’, 
A map annexed to a deed is part of the contract 
and as a rule must be used as evidence of the parcels, 
But an inaccurate -map does not affect or vitiate a 
clear description of the parcels. ak te 
‘As soon as the position on amap of one object is 
proved to be wrong, the whole of the representation 
of therelative positions of adjoining objects becomes 
erroneous, and the map mustin this respect be re- 
drawn according to the facts, which must be ascer- 
tained from evidence. B ABDUL RAHMAN V. SEORRTARY 
or STATE ror INDIA, 31 Bom. L. R. 1433; A. I. R. 1930 
Bom, 125; Ind. Rul, (1930) Bom. 241 113 
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Contract—Inier'pretation—Previous ’ correspondence, 
. whether can be looked: into. 

Where the parties have entered into a formalcon- 
tract, to ascertain the final terms of: the contract 
the formal agreement should be looked into and 
not the, correspondence which preceded it. O 
LUCKNOW Improvement Trost v. P. L. JAITLY & Co., 6 
O. W., N. 1088: A. I. R. 1930 Oudh 105; Ind. Rul. (1930) 
Oudh 281; 5 Luck. 465 423 


Third party—Right to sue—Sale by AtoB 
directing B to discharge amount due by Ato O—C’s 
right to sue B—Joinder of all parties to contract, 
effect of. 

| Wheré all that appears is that a person transfers 
property to another and stipulates for the payment 
of money toa third person, a suit to enforce that sti- 
pulation by the third party will not lie. 

The mere joinder of the original parties to the con- 
tract will not give astranger to the contract a cause of 
action which didnot exist before the suit. M TIRUMULU 
Supsu CHETTI v ARUNAOHALAM CHETTĪAR, 31 L. W. 371; 
A.I R.1930 Mad. 382; Ind. Rul. (1930) Mad. 567; 58 M. 
L. J. 420; 53 M. 270 55 


Contract act (IX of 1872), s. 2 (d)—Considera- 
-tion—Sale by mother to daughter-in-law for con- 
templated dower, validity of. 

: In-Indiaa.sale-deed executed by a mother in 

satisfaction of the contemplated dower ofher daughter 

in-law is not void for want of consideration. A. 

WAHIDAN v. NASIR Kuan, Ind. Rul. (1930) All. 487: A. 

LR. . 1930 All. 434; (1930) A. L.J. 1012 183 

- s. 11—Contract void on account of minority 
> of party—Duty of Court to treat it as void even 
though there is no plea to that effect. 

' It is the duty of the Oourt, if it discovers that a 
transaction is void owing to "the minority of one of 
the ‘parties, to treat itas void even though the plea 
that it is voidon account of minority is not taken in 
the pleadings. O Jawanir Lan v Manna Lat, 6 O. W. 
N. 1046; A. I. R. 1930 Oudh 108; Ind. Rul. (1930) Oudh 
24h 0 436 

- 8, 23—Marriage brocage contracts—Trans- 

. fer of, property in consideration of transferee 
’ giving his daughter in marriage to transferor—Suit 

for recovery after completion of marriage, main- 

tainability of. 

Where A gave a cart and two bullocksto B in con- 
sideration of B agreeing to give his daughter in 
marriage to A and after the marriage had taken 
place, A sued to recover the cartand bullocksand it 
was contended on his behalf that the agreement was 
void. being in the nature of a marriage brocage con- 
tract: 

. Held, that whether the contention was well-founded 

or not, "A was not entitled to recover asthe matter had 

gone beyond the stage of agreement and had become 

a completed transaction. R Maune Po MAUNG v. 

Mauna JHA, A.I. R. 1929 Rang. 225; Ind. Rul. (1930) 

Rang. 199 263 

—— 5. 23 - Pro-note, execution of, for past co- 
habitation—Consideration, whether immoral 
A pro-note executed in consideration of past co- 

habitation is void and unenforceable. M GANAPATHI 

‘Quetry v SUNDARARAJA PILLAI, (1929) M. W. N. 828: A. 

1. R. 1930 Mad. 239; Ind. Rul. (1930) Mad. 617 153 

S 25. See ACKNOWLEDGMENT 624 

s, 25 (3)—Acknowledgment of time-barred 
debt—Suit, whether can be based on acknowledg- 
ment. 

`, A suit cannot be based on a mere acknowledgment 
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Contract Act—contd.. ~ Be tae 
df -a time-barred debt, which does- not contain ‘any 
express promise to pay. N BABULAL v. Bapripas, Ind. 
Rul. (1930) Nag. 259; A. I. R 1930 Nag. 236 243 
——— 5.28. See ARBITRATION Aot, 1899, s. 2 797 


$ 30—Wagering contract—Test« 

Whether a contract is a wagering one depends upon 
the intention of the parties at thetime when the con- 
tract is entered into. The mere fact that ..it is 
highly speculative is insufficient in itself to render it 
void asa wagering eontract. To produce that result 
there must be proof that the contract was entered 
into upon termsthat performance ofthe contracts 
should not be demanded, but that difference should 
only be payable. N Narain Rao v. HANUMANT Ram, 
Ind. Rul. (1920) Nag. 277; 13 N. L. J. 138; A.I. R. 


.1930 Nag. 273; 26 N. L. R. 277 453 
— s, 45, See CNIL PROCEDURE CODE, 1908, O. 
XXII, rR. 3 684 


s. 59—Appropriation—Advance amount? 
“paid by tenant to landlord—Agreement ‘to . 
- appropriate to rent of last year of tenancy—Claim, 
- bar of, by limitation—Appropriation, whether 

p tegal. 

" When an advance amount is paid bya tenant for 
a term of years to the landlord on the stipulation 
that the same is to be applied towards the 
last year’s rent due under the tenancy, the 
landlord is ‘entitled to appropriate the same to- 
wards therentdue for the instalments duefor the 
final year, thougha suit for rent due in respect of 
such instalments might be barred by limitation. 
M KRISHNASWAMI Iver v. Natzsa Iyer, Ind. Rul. (1930) 


Mad. 563; A I. R. 1930 Mad. 594 :51 
——— S, 64. See GUARDIANS AND WARDS ‘Acr, 
1890, ss. 29, 30 731 
—s. 65. See BHAGDARI “AND NARWADARI 
TENURES Acr, 1862, s. 3 126 


———~ 8. 65—Legal Practitioners Act (XVIII of 
1879), s. 28—Oral agreement between Pleader and 
client as to emuneration and outfees—Suit by 
Pleader for remuneration for services—Agreement 
whether discovered to be void, under s. 65, Con- 

-tract Act—Compensation on principle of quantum 
meruit. 

Though an oral agreement entered into between a 
Pleader and his client in respect of the former's re- 
muneration will be invalid unless reduced to writing 
and filed in Court under s. 28, Legal Practitioners 
Act, yet-the Pleader is entitled under s. 65, Contract 
Act, in the absence of any agreement, to claim reason- 
able remuneration in respect of professional services - 
or the repayment of outfees advanced by him. ` 

An agreement discovered to be void is one dis- 
covered to be not enforceable by. law and on the 
language of s. 65, Contract Act, would include an 
agreement that was void in that sense from its in- 
ception as distinct from a contract that became void. 
M TEHANGAMMAL AIYARV KRISHNAN, 57 M. L. J. 756; 
30 L. W. 876; A. I. R.1930 Mad. 132; 53 M. 309; Ind. 


‘Rul. (1930) Mad. 694 502 
——— S, 74. 
See HIRE-PURCHASE AGREEMENT 800 
See LANDLORD AND TENANT 625 


S. 74— Breach of contract—Stipulation for, 
compound interest at enhanced rate on default— 
Court, whether bound to award interest at enhanced 
rate. 

The Oourt is got bound in case of default, to award 
compound interest at ap hanced rate as compênsa- 


sry ye 
Vol:-124| 
Contract Act—contd. Olea Deberes = 
tion for- breach of: contraet- though it is not preclud-. 


ed from doing so. When the parties themselves have ` 


contemplated compound interest, that may`be made 
a. ground ofawarding compound interest . but,- in’ 
general, only at the contract ‘rate, since compound 
interest gives ample compensation for any kind: of 
default. M P. O. Mutsu Cuerriar v. MARUTHANAYAGAM 


Privat, (1929)M. W: N 810; 58 M. L J. 435; Ind. ` 


Rul. (1930) Mad. 660; A. I R 1930 Mad. 428; 31 L. W. 
720 A 276 
—-—— S. 78, See HIRE-PUROHASE AGREEMENT 800 
= 8.135— Civil Procedure Code: (Act V of 

1908), O.XXXVIII, r. 5—Appendix F, Form 6—. 

Surety for attachment before judgment— Compromise 

: decree for payment in instalments— Surety, whether 

` discharged—‘May adjudge, meaning of. 

. Where the plaintiff in a suit obtained attachment 
before judgment and a person stood surety under O. 
XXXVIII, r. 5, Civil Procedure Code, and executed 
a security bond in Form 6 to Appendix F, Civil 
Procedure Code, and the plaintiff subsequently com-. 
promised with the defendants and agreed to re- 
ceive the amount sued for in monthly instalments 
and a compromise decree was passed on those terms: 

- Held, that the surety was discharged. 

: Kemp, Ag. C. J. —A decree passed on a compromise 
is not usually an adjudication contemplated by the. 
surety.: It is not an ordinary incident of the suit 
like an arbitration through the Court. The words 
“Court may adjudge” in Form 6, Appendix F,, 
mean,.that the Court is to be the arbitrator not- 
that it is merely to decree what the parties consent to. 

Blackwell, J—The words‘‘as the said Court may 
adjudge” in Form 6 apply only toa - question which 
might arise in execution in proceedings against the 
surety,he the surety, being called upon in default of the 
judgment-debtor placing at the disposal of the Court 
the. property specified or the value of it or such por- 
tion asmay be sufficient to satisfy the decree, 
They have no application to the decree which the 
Court must pass before'requiring the defendant to 
produce and place at the disposal of the Court the 
property specified, or the value of the same, or such por- 
tion thereof as*may be sufficientto satisfy the decree. 
[A surety would bebound by a consent decree 
provided’ that .the.consent decree did . not alter the 
obligations ofthe surety. B MALHOMEDALLI JBRAHIMJI 
v. LAKSHMIBAI ANANT PALANDE, 81 Bom. L. R. 1442; A. 
I- R. 1930 Bom. 122; 54 B: 118; Ind. Rul. (1930) Bom: 
259°) 0 ak: i 227 
s. 23 9—Partnership—Share owned collective- 

“by by “others—Latter -whether ‘constitute smaller 

.., partnership. 4 b 

‘-"Wherea share ina partnership is owned’ by a 

certain number of persons collectively, the latter do 

hot- constitute a separate partnership within the 
bigger. partnership, but there is only . one partnér- 
ship owning the whole concern. ` 

>> Where a partnership consisted of 30 persons and 

the business had been going on for a verylong 

time, and there was no evidence that the business 
had ever been treated as dissolved on each of the 
occasions on which one then died: 

; Held, that an implied contract to the effect that 

the’ death ofa partner should not dissolve the part- 

nership might be presumed. A Basanti Bisi v, BABU 

Lat, Ind Rul: (1930) All 451; (1930) AL J. 151719 
`~ ——— S. 254—Presidency Towns Insolvency Act 

z. (TII of 1909), ss. 59, 58, 86—Civil Precedure Code 

“(Act Vof 1908), s- 80-Suit for damages against 
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Official -- Assignee for. wrongful’ trespass -into 

‘partnership business on-adjudication of one partner 

—Notice, whether necessary—Insolvency, whether 

terminates partnership—S. 86, Presidency Towns 

Insolvency Act, scope of—Insolvency Court, com-. 

petency of, to entertain: claim fór damages—Ss - 

58, 59, whether prohibit Official Assignee to take 

` possession in particular manner. : : 

Under s. 254, Contract Act, while the bankruptcy : 
of one of the partners affords a ground for the other 
partners togo to Courtand obtain a dissolution; - 
the bankruptcy, by itself, has not the effect of put-. 
ting an end to the partnership. a 

On-the adjudication of one of the partners of. the 
firm, the Official Assignee is not entitled to take 
possession of the goods of the partnership without. 
the consent ofthe other partners in whose posses- 
sion they may happen to be. 

-The forcible entry by the Official Assignee into 
the premises of the partnership without a warrant 
under s 59, Presidency Towns Insolvency Act, while 
it is a tortious act, cannot be regarded necessarily: 
as not anact purporting to be done in his official. 
capacity for the purpose of notice under s 80, Oivil 
Procedure Code, fora suit against him for damages. 

Even where public officers are not acting strictly 
according to law, provided they intended to act ac- 
cording to the duties of their office and provid- 
ed they did not know that they were committing: 
a mistake, they would be entitled in asuit against. 
them to notice under s. 80, Civil Procedure Code, 
even if they were really acting somewhat illegally. 

‘The Insolvency Court has no jurisdiction to en-: 
tartain a claim for damages. The words“ as it thinks. 
just” in s.86 of the Act merely refer.. to any inci- 
dental or consequential order necessary for giving: 
effect- to the rest of the order but cannot refer toa 
elaim for damages for wrongful trespass to goods. : 
- Section 59, Presidency Towns -Insolvency Act, does. 
not: involve any prohibition tothe Official Assignee 
to obtain possession in any manner he likes, Itis- 
only an enabling and not a prohibiting section. 
Nor does cl. 2 of s.58 prohibit the Official Assignee 
from taking a Police Officer as a protection for him-, 
selfin obtaining possession of the insolvents' goods.. 

Per Cornish,J.—If the act of an officer is 
one which was ostensibily done by him in the 
performance of his duties, the act will be deem- 
ed as purporting to be done by him in his 
official capacity even though he has acted mala fide, | 
M OFFICIAL ASSIGNRE V. NATHMULL, 31 L. W. 339; Ind. ` 
Rul. (1930) Mad. 608; A. I R. 1930 Mad. 458; 59 M. 
L. J. 501 144 
Gonverslon. See HIRE-PUROHASE AGREEMENT 800 
Go-owners—LEyjectment suit against trespasser—~ 
- All co-owners not necessary parties. 

Where property is held in co-ownership, it is 
open to aco-owner to maintain a suit for ejectment 
against a trespasser. It is not necessary - that the 
other co-sharers should be joined with him as co- 
plaintiffs in the suit, A SHEOTAHAL DUBE v. Lan 
Narain Prasan Ouan, Ind. Rul (1930) All.558 558 
— Right of co-owner to sue trespasser without 
* joining other co-owners as parties 
- Where property is held in co-parcenary or in co- 
ownership, itis open to any oneof the co-sharers to 
maintain a suit for posssssion of the entire property 
against a trespasser. A SHEOTAHAL DUBE v. LAL 
NARAIN Prasan CHAND, Ind. Rul. (1930) All, 509; A. I. 
R. 1930 All. 422; l4 RD. 37} - ee MH 
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Suit for partition—Rights to be determined 
qua co-sharers—Other rights to be left to separate 
suit, - 

In a suit for partition the plaintifie were found en- 
titled ‘to a six annas share. The defendants contend- 
ed that the plaintifis had executed a mortgage over 
four annas share to the defendants in the name ofa 
benamidar and that the plaintiffs were, therefore, en- 
titled to possession of only two annas share: 

Held, that the suit being one for partition, the 
rights of the parties should be determined gua co- 
sharers and ifthe defendants had any other rights 
they should be enforced in a separate suit. G PRASANNA 
KUMAR v. SATISH OHANDRA, 33 O. W. N. 851; A. I. R. 
1929 Cal, 666; Ind. Rul. (1930) Oal. 394 74 
Copyright Act, 1911, (1 & 2 Geo. V, Ch. 46), ss. 

2 (1), 2 (3), 4—Infringement of copyright— 

Innocence whether good defence—Performance for 

‘private profit’, meaning of—Defence of want of 

| knowledge—Onus of proof. 

-Tnnocence is no defence toa charge of infringe- 
ment of copyright under s.2 (1) ofthe Copyright 
Act. ; 

The performance of a musical work byan Urban 
District Council would be a performance for private 
profit within the meaning of s. 2 (3) of the Oopy- 
right Act, even ifthe profitis applied in relief of 
the rate-payers inasmuch as in such a case the 
Council desire tomake a profit out of the perform- 
ance so that they should not be a burden on the rates. 

A defence toan infringement under s, 2 (3) of the 
Copyright Act that the defendant was not aware 
and‘had no reasonable ground for suspecting that 
the performance would be an infringement of copy- 
right is one which the defendant is bound to prove 
affirmatively. 

. By virtue of Art. 73 ofthe Oonstitution of the 
Trish Free State, allsuch lawsas were in force im- 
mediately before the 6th December, 1922, continued 
- and remained in force except so faras they were 
inconsistent with the constitution and the Copy- 
right Act, 1911, andits provisions are notin any 
way inconsistent with the constitution. PO Per- 
FORMING RIGHT SOCIETY LD. v. URBAN DISTRIOT Counoin 
or Bray, Ind.. Rul. (1930) P O. 270; A.I. R, 1930 P. O. 
314 894 
Gourt-fees. See PRAOTIOR 318 
‘Gourt Fees Act (VII of 1870), s. 7 (Iv) (c)—Suit 

for declaration and possession—Court-fee—-Suit by 

Hindu son to declare mortgage decree obtained 

against father invalid and for possession of his 

share—Court-fee payable—Deficiency in Court-fee 

— Duty of Court to allow reasonable time—Civil 

Procedure Code (Act V of 1908), O. VII, r. 11 (ce). 

In asuit for declaration and possession if the 
principal relief claimed is one for possession 
and the relief for declaration is merely ancillary to 
it, it. is enough to pay the Court-fee on the 
relief for ‘possession. On the other hand, if the 
principal relief is for declaration and the plaintiff's 
right to possession depends upon his being entitled 
to the -declaration, then the relief for possession must 
be regarded asa consequential relief and the.Oourt- 
fee would be payable according to the amount at 
which ‘the relief sought is valued in the plaint or 
the memorandum of appeal. 

In determining which is the principal relief the 
substance ofthe reliefs claimed and the nature of the 
suit must be looked into irrespective of the order in 
which they are stated in the plaint. 
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A suit by Hindu son fora declaration that certain . 
decrees forforeclosure andsale obtained against his 
father on certain possessory mortgages executed by 
the latter are not binding upon him and for posses- 
sion of his share falls within the second class and 
the plaintiff in sucha suitmust pay Court-fee upon 
the valuation put by him on the plaint and the 
memorandum ofappeal. . 

Where the Court finds in sucha case that the 
Qourt-fee paid is deficient it should allow a reason- 
able time to the plaintiff to make good the deficieny. 
O Deoras v. Kuns BEHARI, 6 O. W. N. 1105; A.I. R. 
1930 Oudh 104; Ind. Rul. (1930) Oudh 228; 5 Luck. 
474 420 


—— s.7 (4) (f), Sch. H, Art. 17—Suit for 
account—Final decree for excess amount—Appeal 
by defendant—Court-fee—Deduction of fee paid in 
appeal from preliminary decree. 

Where in a suit for accounts a final decree is 
passed for an amountin excess of the valuation put 
upon the plaint, the defendant appealing against the 
final decree is bound to pay Court-fee upon the 
actual amount decreed against him. The question 
whether or not the decreeis capable of execution by 
the plaintiff without payment of additional Oourt- 
fee doesnot affect the method in which the.memo- 
Trandum of appeal of the defendant should be valued. 

If the defendant has appealed from the preliminary . 
decree he is entitled in an appeal from the final decree 
toa deduction of the amount of Court-fee paid on 
the appeal from the preliminary decree. C KANTI 
COHANDRA v. Rapua Raman, 33 O. W.N. 748; A. I. R. 
1929 Cal. 815; Ind. Rul. (1930) Cal. 397; 57 O. 463 77 

S. 7 (V)—Suit for possession of land—Relief 
likely to affect previous decree —Plaintiff, whether 
can be compelled to claim relief for cancellation 
of decree. 

In asuit for possession of land where no relief for 
declaration is claimed, the plaintif need not pay 


- Court-fees for the relief of cancellation of a decree 


under which the defendant holds even though the 
plaintiff's getting a decree for possession will render 
the previous decree ineffectual. N Banuappa v. RAM- 
OHANDRA, A. I. R. 1929 Nag. 276; Ind. Rul. (1930) Nag, 
317 » 701 
———— Sch. Il, Art.17. See Court Frzs Aor, 1870,. 

s 7(4)(f) i 77 


————— — Art. 17 (vl)—Suit for partition— 
Allegation of joint possession—Court-fee—Plaintiff 
found out of possession—Appeal attacking finding 
on possession also—Ad valorem Court-fee, whether 
necessary. 

The plaintiff brought a suit for partition alleging 
that he and the defendants were members of a joint 
family who were in joint possession of the proper- 
ty in suit. The suit was valuedat Rs. 40,000 for 
purposes of jurisdiction and a Court-fee of Rs. 10 
was paid under Art.17 (vi) of Sch. II of the Court 
Fees Act. The defendants denied that the partise 
“were members ofa joint family and thatthey were 
in joint possession. The trial Court held that the 
plaintiff was out of possession and that as he claim- 
ed possession he must pay Court-fee calculated on 
the value of the share claimed by him. The plaintiff 
filed an appeal paying Rs. 10 only as Court-fee; ° 

Held, (1) that the Court-fee paid onthe plaint was 
sufficient; 

(2) that asthe finding regarding joint possession 
was attackedinappeal, the plaintifi-appellant wag 
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not bound to pay ad valorem Oourt-fee on the memo- 
randum of appeal orthe plaint unless and until 
that finding of the trial Oourt onthe point was up- 
held ; 

(3) that the omissionto include in the memoran- 
dum of appeal aground expressly challenging the 
finding on the question of Court-fee was immaterial. 
A Jat Pratap Narain SINGH v RABI Pratap NARAIN 
Strau, Ind. Rul. (1930) All. 564; A. I. R.1930 All, 443; 
(1930) A. L. J. 984 7 
Cowle, See TRANSFER OF PROPERTY AoT, 1882, s. 62 (a) 

. 4 282 
Criminal Procedure Code (Act Vof 1898), 3.4 

(1) (f) (g). See Bompay PREVENTION oF GAMBLING 

Aor, 1887, ss. 4 (a) (c), 5,6 106 
——— ss. 4 (m), 435, 476, 478 —U. P. Land 

Revenue Act (III of 1901), ss. 40, 4S— Mutation pro- 

ceedings—Offence committed before Revenue Officer 

—Power of officer to commit offender to Sessions— 

Mutation proceedings, whether judicial proceedings 

—Refisal to commit to Sessions—District Magistrate, 

power of, tointerfere in revision. 

Mutation proceedings are judicial proceedings 
within the meaning of the Criminal Procedure Code. 

A Revenue Officer conducting mutation proceed- 
ings on a disputed succession under the provisions 
of s.40 of the U. P. Land Revenue Act, 1901, acts 
as a Revenue Court within the meaning ofs.48 of 
the said act and has power under s. 478, Criminal 
Procédure Code, to commit to Sessions a person who 
has éommitted an offence before him in the course of 
such proceedings. 

A Oivil or Revenue Court has jurisdiction to take 
action under s. 478, Criminal Procedure Code, when 
an offenceis committed before it in any proceedings, 
though when the offence is only brought to its notice 
the Court has only jurisdiction when it is brought 
‘under its notice inthecourse of judicial proceed- 
ings.- 

Where a Revenue Officer passes noorderunder s. 
476, Criminal Procedure Code, either making a com- 
plaint or refusing to make a complaint but merely 
refuses to commit a person to thé Sessions under 8. 
478, Criminal Procedure Code, the District Magis- 
trate has no jurisdiction to revise his order and 
commit the person to the Sessions. O LAOHHMAN 
Prasan v. Emperor, 6 O. W. N. 953; A. I. R. 1930 Oudh 
58; Ind. Rul. (1930) Oudh 220; 31 Or. L. J. 679; 5 
Luck. 435; (1930) Cr. Cas. 154 364 
_——- s. 55 (1) (c). See Penat Oone, 1860, s. 225-A 


638° 


—_——~ s..65. See Boasay PREVENTION OF GAMBLING 
Aor, 1887, 8s. 4 (a) (0), 5, 6 106 


S. 108— Search by Police—Duty of Police to 
secure respectable witnesses—Police Officers signing 
as witnesses, propriety of—Duty of prosecution to 
examine witnesses to search list. 

Though there is no harm in calling the- Police 
officer ‘who made a search asa witness at the trial, 
an officer -who is connected with the investigation 
‘cannot be deemed to be an entirely satisfactory wit- 
nessfor the purpose of proving the search. 

It is incumbent upon the Police in making a 
search to make an attemptto secure two or more 
respectable inhabitants of the locality to attend and 
witness the search, and if no such persons are avail- 


able, some evidence to that effect must be given at 
e y 


the trial. 
It isthe duty of the prosecution to produce the 
persong who have signed the search listas witnesses 


” $ 
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at the trial. C Emperor v. BALAI Guosu, 50 O. L.J. 
518; A. I. R. 1930 Cal. 141; Ind, Rul. (1930) Cal. 438; 
31-Or. L. J. 667; 1930 Or, Cas. 141 486 
ss. 107,112—Securtty proceedings—Notice 
under s. 112—Contents—‘Substance of the in- 
formation’ meaning of—Omission to give list of 
witnesses or allow accused to reserve cross- 
examination—V alidity of proceedings. 

Per Ghose, Suhrawardy and Graham, JJ.— 
The words ‘substance of the information’ In s. 112 
Criminal Procedure Code, mean such or se much of 
the information as would enable the party to know 
under what clause of s.110 heis charged or to what 
particular class of offenders he is said to belong! 
it is not necessary that the notice under the section 


‘should contain such details of information as ta 


enable theaccused toknow in what cases he has 
been suspected and the names of the” witnesses. 
Per Suhrawardy and C. C. Ghose, JJ.—Proceedings 


. under Chap. VIII, Criminal Procedure Code, should 


not, however, becarried on in such a way as to 
hamper the offender in his defence and place him 
in a worse position than if he were accused of a sub- 
stantive offence Before he defends himself by cross- 
examining the witnesses for the prosecution and 
examining his own, he must know definitely the case 
that he has beencalled upon to meet. When the 
accused appears and prays for information about the 
evidence which the Crown proposes to adduce against 
him, it should be supplied or so much ofitas is 
practicable. This maybe done intwo ways. He 
may be given sufficient information of the evidence to 
be called or he may be allowed to reserve cross-exa- 
mination till he has full information about the case 
againsthim. © BHUT Nata Guose v. EMPEROR, 33 O. 
W.N. 852; A. I. R. 1929 Cal 739; 31 Cr. L. J. 614; Ind. 
Rul. (1930) Oal. 391; 57 ©. 503 71 


s. 107—Security _ proceedings—Proof of 

overt act of accused towards breach of peace, whe- 

©- ther necessary—Commission of breach of peace 

after initiation of proceedings, evidentiary value 

of-—Several aecused—Duty of Magistrate to consider. 
evidence against each accused separately. 

In order to bind over persons it is sufficient if 
there isdanger of breach of the peace; itis not 
necessary to prove that the accused were guilty of- 
some overt act towards abreach of the peace. 

In a criminal case, if thé accused persons, seeing 
proceedings under s. 107 of the Code ‘of Criminal 
Procedure against them pending, attempt to com- 
mit a breach of the peace such evidence would be 
the best evidence to prove their intention tocommit 
a breach of the peace. 

“In security proceedings the Magistrate should not 
treat all the accusedin alump without discrimina- 
tion and without an attemptto discover which of 
them is likely to commit a breach of the peace. A 
EMPEROR v, JIWAN SINGE, (1930) A. L. J. 866; Ind. 
Rul. (1930) All. 562; 31 Or. L. J. 710, A. I. R. 1930 
All. 408; 52 A. 593 706 


5.110. See Pawar Cone, 1860, e. 225-A 638 


——— ss. 110, 112,113, 117 (2), 256—Security 
proceedings—Allegations involving commission of 
offence—Proceedings under s. 110, legality of— 
S. 256, applicability of, to security proceedings— 
Notice before arrest, whether necessary— Substance 
of information received’, meaning of. 

It is notilegal toinstitute prccsedings under s, 

110, Oriminal Procedurę Code, merely~ because the ' 
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facts alleged would, if proved, establish some sub- 
stantive offence under, the Penal Code. 1 

: Section 256 of Ohap. XXI of the Code of Criminal 
Procedure is applicable to inquiry into, cases under 
8. 110. ; ; ; 

‚The. provision thatin proceedings under s. 110, 
Criminal Procedure Code, the accused must be given 
the substance ofthe infermation received against 
them is sufficiently complied with ifthat portion of 
the clause of s.110 which is applicable to the parti- 
cular case is specified in the notice that is given. 
‘Where the particular clause refersto two or more 
offences, the particular offence or offences which is 
appropriate to the particular case should also be 
mentioned in the notice. 
#“Nomotice is necessary before arresting a person 
with-a view to take proceedings against him under 
s. 110, Oriminal Procedure Code. A OnANDAN v. 
EMPEROR, A. IR, 1950 All.274; Ind, Rul. (1930) All. 
472; (1930). A. L.J. 389; 31 Or. L. J. 627; 52 A. 448 
eee EE oe 40 
a 112.. See ORIMINAL Procgpure (one, 1898, 
IB. ` 
é —— ss. 112, 113, 117 (2). See CEIMINAL Pero- 
T CEDURE Cops, 1898, 85. 110 40 


= — ss: 117 (2), 256,. 257—Security pro- 
 ceedings—Accused, whether entitled to further 
'* eross-examination. 
è In security proceedings where the other side wants 
to.re-call any prosecution witness he has no absolute 
right to. do so under s. 256 of the Criminal Proce- 
dure Code but has aright under s 257 of the Code 
` The order calling ona person to show cause why 
he’ should not execute a bond to be of good behavi- 
our is.“ equivalent to a charge.” M In re KARUTHA- 
BWAMI SeRval, 31 L W. 243; A. I. R 1930 Mad. 331; 
Ind. Rul. (1930) Mad. 577; 31 Or. L. J:618; 58 M. L. J. 
229;-53 M. 173; (1930) M. W.N. 178 - 1 
—— 88.133, 139-A, 537—Proceedings under 
. 8 188—Magistrate deputing subordinate to make 
` inquiry ‘under s. 139-A—Proceedings, validity of. 
. A Magistrate has no jurisdiction to depute an 
inquiry under s. 139:A, Oriminal Procedure Code, to 
a Subordinate. Magistrate. CG INASADDAR ALI v. 
IsiMULLA, A I. R. 1929 Gal. 813; 50 C. L. J. 291; 34 O. 
W. N: -228; Ind. Rul. (1930) Cal. 443; 31 Or. L. J. 673: 
57 0.666 - A 491 
m 88. 137, 139-A—Publice nuisance—Pro- 
; Cedure to be followed by Magistrate—Duty to find 
| whetherthere was reliable evidence in support of 
< denial, b 
` Before making a relevant inquiry under s. 137, 
_ Oriminal Procedure Code, the Magistrate muat comp- 
ly. with the provisions ofs. 139-A of the Code. 
'", Wherea Magistrate, without applying his mind to 
the -question whether there was any reliable evidence 
in support of the denial of the public right, proceeded 
to try the question whether there was a public right 
‘or not: - 
. ‘Held, that the procedure adopted was irregular. C 
DHANANJOY PAL v. Nagenpra Sankar Roy, A. I. R. 
1980 Oal. 144; 31 Or. L. J. 767; Ind, Rul. (1930) Cal. 
480; (1930) Or. Cas. 144 832 
\———— 8. 139-A. See . ORIMINAL PROOEDURE Copp, 
“+1898, s. 133 491 


= s 145.—Dispossession ‘within two months 
< before the date of such order, meaning of—Period 
“of two months, whether to be calculated from date 
„n of preliminary order or date of complaint. . 

= ‘Phe words ‘two months before the | date of such 
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order’ in the proviso to s. 145, Criminal: Procedure 
Code, mean two months from the ‘date of the preli- 
minary order and not two months from the date of 
the complaint. O Eupgror v. Barsnata, 6 O. W.N. 
957; A. L. R. 1929 Oudh 526; Ind. Rul. (1930) Oudh 
gl9; 31 Cr. L. J. 678; 5 Luck, 440 ’ 368 


S. 145—Dispute as to. sugar factory— 
Power of Magistrate to sell molasses— Molasses 
whether ‘produce’ of factory—‘Produce’, meaning of. 
The word ‘produce’ in s. 145 (8), Criminal Proce- 
dure Code, is not necessarily confined in its meaning 
to what is grown from the ground but includes also 
a finished or semi-finished article made from raw 
material. Molasses produced in a sugar factory can, 
therefore, be fairly treated as the produce of the 
factory and, being-subject to speedy decay, may be 
sold by a Magistrate pending proceedings in. respect 
of the factory buildings and vats under s. 145, Crimi- 
nal Procedure Code. O NIHAL CHAND v. Jar Ram, 6 
O. W. N. 1070; A. I. R. 1930 Oudh 165; Ind. Rul. (1930) 
Oudh 249; 31 Or. L. J, 688; 5 Luck. 462; 1930 Or. Cas. 
257 441 
——~ ss. 145; 526 (8)—S. 526 (8), whether applies 
to proceedings under s 145—Applization for transfer 
—Magistrate, whether bound to grant adjournment. 
. Clause 8 of s.. 526, Criminal Procedure Code, is 
not applicable to proceedings under s. ‘145 of the 
Code, and it is not, therefore, obligatory on a Magis- 
trate in a proceeding under.s. 145 to grant an 
adjournment on receipt of an application intimating 
to him that an application would be made for 
transfer under s. 526. C JAMIR SHEIK v. MURARI 
Monan COHAUDHURY, 50 O. L J. 33]; A, I. R. 1929 Cal. 
778; 34 O. W.. N. 59;:31 Cr L J. 698; Ind. Rul. (1930) 
Cal. 458; 57 C. “69 - 522 
S. 162— Statements made before Police, use 
. _ of, for contradicting defence witnesses, legality of. . 
Statement made before the Police during the course 
of an investigation and recorded in the Police diaries 
cannot be used for contradicting a defence witness. 
O Ganca v. Empgror, 60. W. N. 1056; A. I. R: 1930 
‘Oudh 60; 4 Luck. 726; 31 Or. L. J. 689; Ind. Rul. 


(1930) Oudh 252; 1930 Or. Cas 156 444 
.—— S. 190 (b) See BOMBAY PRVEENTION oF 
GAMBLING Act, 1887, ss. 4 (a) (e), b, 6 106 


———— S. 197— Complaint on behalf of Municipal 
Committee by Muncipal Commissioner who is also 
its Honorary Secretary— Prosecution of complainant 
for defamation—Sanction, of Local Government, 
necessity of. peta 

’ The members of a Municipal Committee passed a 

resolution for the prosecution of K and by the same 

‘resolutiom authorised R, a member of the Committee 

“who was also its Honorary Secretary, to conduct the 
‚prosecution. R filed a complaintand moved for a 
search warrant which turned outtobe unnecessary. 

K instituted a complaint against R for defamation 

„without complying with the provisions of s. 197 
Criminal Procedure Code,and contended . that no 
“sanction was necessary asR had acted only as, the 
.Secretary of the Committee and not asa Municipal 
‘Commissioner : 4 

Held, thatin lodging the complaint and. moving 
for search warrant Racted in his capacity.. as.a 

Municipal Commissioner and he could not be pro- 

-secuted without complying with the provisions of s. 

197, Criminal Procedure Code. L MUHAMMAD RAFIQ v. 

EMPEROR, A. Je R. 1930 Lah. 147; 31 Cr. L J. 691; Ind. 

Rul. (1930) Lah, 537; 31 P, L. R. 479; 1930 Cr. Cas. 

pa Ag E pin ai 845 
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——— ss. 211, 291, 537—Sessions trial—Duty of 

Sessions Court to enforce attendance of accused's 

witnesses—Omission to enforce attendance-—Accused 

not prejudiced—Validity of trial. ' 

“ An accused,who has complied with the requirements 
‘of. 211 of the Criminal Procedure Code, and has put 
in atonce his list $f defence witnesses, is entitled as 
-of right to have the attendance of those witnesses at 
the Sessions trial enforced in the event .of their ignor- 
ing, or failing ta comply with the summons. When 
processes have heen issued by the Court it isthe duty 
of the Court to enforce them. or 

A conviction will not, however, be set asideon the 
mere ground that attendance of some of the witnesses 
‘was not enforced, ifthe Court is satisfied that those 
witnesses were not material witnesses and .that the 
accused has not been prejudiced. . 

It is ordinarily incumbent on the accusen to put in 
his list of defence witnesses at once, that is to say, on 
the day when the order of commitment is made and 
if he does not do so the Magistrate will have a 
‘discretion to allowor notallow any such application 
if itis made on any subsequent date. If. hewever, 
such an application is made and is allowed, then the 
application whether under sub-s. (1) or sub-s (2) will 
be governed by thesame principle. G Karr BILASH 
Hazra v. EMPEROR, A.I. R. 1930 Cal. 188; 31 Cr. L. J. 
“695; Ind. Rul. (1930) Cal. 449; I930 Cr. Cas. 145 518 


————— ss. 215, 476, 476-B; 537—Order making 
~ complaint—Remand by District Judge on appeal, 
_ -> legality of—Omission te challenge order of remand 
` by way of appeal. or revision— Objection after 
- commitment, competency of. 

A 'Munsif made an order unders. 476, Criminal 
Procedure ‘Code, making a complaint against a person 
‘under certain sections of the Penal Code’ and any 
other section of that Code found applicable. 
‘On appeal,-the District Judge sent back the case to 
‘tha Munsif directing him to specify all the sections 


‘of the Penal Code under which the, complaint was, 


made. No objection was taken to the proceedings 
‘of the District Judge by way of appeal or revision 
or’ before the Magistrate but after the accused was 
‘committed to the Sessions application was made to 
the High Court for quashing the commitment on the 
ground that the District Judge had no jurisdiction 
to remand the case: 
>: Held, (1) that the order of the District Judge was 
not illegal and did not contravene the provisions of 
B. 476-B, and ifit did, it was not an order without 
jurisdiction; i i 

(2) that at any rate as the accused had not taken 
‘any action againstthe order of the District Judge 
it had become final and could not be attacked after 
commitment. ae g o 

Per Suhrawardy, J.—An appeal under s. 476-B, 
:Oriminal Procedure Code, is governed in matters of 

rocedure by O XLI, Oivil Procedure Code, and not 
by s. 424, Oriminal Procedure Code. C MAHENDRA 
-Nara Das v Emperor,.49C L.J. 374; A.L R 1929 
Oal. 428; Ind. Rul. (1930) Cal. 475; 31 Cr. L. J. 750 

PEEN : 827 


ss. 222 (2), 403, 526—Penal Code (Act 
XLV of 1860), s. 408— Charge-for misappropriation 
of several sums—Successive trials for separate 

- sums, legality .of—S. 408, applicability of—Police 

, chalan for subsequent misappropriatifns, legality 

“- of-—Procedure to be followed—Transfer of case— 

| Jurisdiction of Magistrate transferring case. . 

“On ‘a‘chalan submitted by the Police’ against the 
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accused in respect of criminal breach of trust of a 
gross sum of Rs. 3,651-5-3 the Additional Presidency 
Magistrate of Calcutta issued warrant ‘against the 
accused. The case was subsequently transferred to, 
and tried by, another Magistrate. Oharges werd 
framed in řespect of three items, viz., Rs. 237-8-3, 
Rs. 1,855-0-3 and Rs. 178-1]-3and the accuséd' wag 
convicted on those charges. Another chalan -was 
again submitted by the Police to Additional Chief 
Presidency Magistrate against the accused in respect 
of Rs. 700, Rs. 100 and Rs. 100 which were-included 
in the gross sum of Rs. 3,651-5-3 andthe accused 
“was again convicted and sentenced on these charges : 
Heid, (1) that the Police had no power to submit 
a second chalan, though they might have’ moved thé 
Magistrate for a second or further-trial; |, Ph Cnt 
(2) that such application could be made only to the 
Magistrate who had tried the case; -. oe 
(3) that though s 403, Criminal Procedure Code, 
did not strictly apply the principle underlying’ the 
section applied and the second trial ought not ‘to 
have been held; , i ZANE A 
(4) that though the accused could have, obtained 
an order staying the trial ifhe had moved in time, 
the conviction could not be held to be illegal on this 
ground alone; 7 : : ae 
(5) the sentence should, however, be reduced to the 
minimum. i t oe I9 
: Per Suhrawardy, J.—Though a person who commits 
‘a breach of trust of, or misappropriates, different 
sums of money commits so many offences, it is not 
desirable that he should be tried as many ` times 
when he could be tried for all of them. in one trial. 
G SıDH Nats AWASTHI v. EMPEROR, 49 O. L: J, 378; 33 
C. W. N. 454; A. L R. 1929 Cal. 457; 57 O. 17; Ind, 
Rul. (1930) Cal. 472; 31 Or. L. J. 747 
———— S. 232. See PENAL Cone, 1860, s, 498 
S. 236, scope of. G : lies 
Whatever the true interpretation of s. 236 may:be; 
whether it applies only to cases where all. the’ facts 
are known and only the application of the law. is 
doubtful, or whether it applies only to cases where 
while some of the necessary facts can be ‘proved; 
pointing to one or another of several offences -altera 
natively one or more facts cannot be proved,’ which, 
if proved, would make it clear which of the offences 
had beencommitted, or whether it applies to both 
types of cases. Itis clear on the words of the section 
itself that it is only applicable where there is a doubt 
as to which offence has been committed. A EMPBKOR 
v. KANHAIYA, Ind. Rul. (1830) All. 553; 31 Gr. L:J. 
716; A.I. R. 1930 All. 481 553 
ss. 253, 403—Discharge of accused—Fresh 
: trial on same facts, competency: of. re ie 
- Though there is no absolute bar to an accused person 
being again put in peril of afresh trial in respect of the 
same offence in a case where the first trial has ended 
in an order of discharge, it isa well-recognized and 
salutary ruleof law, that a Magistrate of -co-ordinate 
jurisdiction should not entertain a fresh complaint 
in respect of the same offence when it is based on 
facts which were known to the complainant and on 
‘evidence which was available when the first trial Was 
held. A departure from this rule is in effect an as- 
sumption by the Magistrate of the powers of the 
Appellate Court, and is utterly contrary to sound prins 
ciple. S EMPEROR v. ALIAS, A. I. R. 1929 Sind 242- 
Ind. Rul. ae) Brad 144; 31 Cr. L. J.687 384 
— §; 256. : ai 
` See CRIMINAL Procepure Cope, 1898, s. 110 `, 
“See CRiminal:PRocepuRE Cope,-1898; s; 117 (2y dee | 
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s. 256, applicability of to summary trial of 
warrant cases, 

The provisions ot s. 256 of the Oriminal Procedure 
Gode apply in warrant cases, even if they are tried 
summarily, S Suipuv. Empsror, Ind. Ral. (1930) 
Sind 130; 31 Cr. L. J. 683; A. I, R. 1930 Sind 146; 24 
8. L. R. 336 370 


—-——-8. 286—Bench of Magistrates—Judgment 
not signed by all members—Register signed by all— 
Judgment, whether irregular or illegal. < 
The judgment ofa Bench of Magistrates ought to 

. be signed by all the. members of the Bench. 

Where, however, all the members of the Bench 
sign the register in which the sentence is em- 
bodied and agreein the judgment, their omission 
to-comply with the technical requirement of the law 
as'to the signing of it is nothing more than an ir- 
regularity. M In re T. M. A. NATHAN, 57 M. L, J. 763: 
30 L; W. 883; A.T. R. 1930 Mad. 187; 53 M. 165: Ind, 
Rul. (1930) Mad. 693; 31 Or. L. J. 715; (1930) M. w N- 
78 0 


——— s. 256—Trial held on Sunday—Conviction, 
whether legal —S. 256, scope of—‘Recording reasons,’ 
meaning of—Accused called upon ‘to cross-examine 
immediately after charge is framed—Reasons 
inadequate— Procedure, whether legal.. 

A conviction of a person, whose trial was commenc- 
ed and finished on a Sunday isliableto be set aside 
on the ground of irregularity in procedure, which 
has prejudiced the accused as he cannot be said to 
have had a fair opportunity of defending himself by 

. engaging alawyer. 

It is notso much the recording of the reasons, as the 
adequacy thereof, which should count in the determin- 
ation of the question, whether, the provisions ofs. 
256, Criminal Procedure Code, have been complied 
with. If no good reasons are forthcoming merely 
recording them in writing by the Magistrate will 
not save a trialfrom the taint ofan incurable irre- 
gularity, ifit results in a prejudice to . the accused. 

Under s.:256 of the Oriminal Procedure. Code, suffi- 
cient timemust be given.to the accused to consider 
whether he wishes to cross-examine any of the prose- 
cution witnesses after the framing of the charge and 
it is only in special cases that the Magistrate can re- 
quiré him to state forthwith if he so wishes. 

Dictum.—It is desirable that the superior executive 
officers should distribute the work of the executive 
and:judicial branches of administration among their 
subordinate officers in such a manner that thelatter may 
have no excuse whatsoever for rushing through their 
judicial work on accountof the pressure of other 
work. N GIRDHARI y, Emperor, Ind. Rul. (1930) Nag. 
299; 31 Or. L. J. 705; A. L. R, 1930 Nag. 255 619 


. ——— 55. 256, 342, 537—Asking accused 
forthwith to cross-examine prosecution witnesses 
without recording reasons, whether vitrates trial— 
Baamination of accused—Failure to examine accused 

-~ after charge, effect of. 

The omission of a Magistrate to record reasons as 
vequired by s. 256, Criminal Procedure Code, for 
examining an accused person forthwith after the 
framing of thecharge is a mere irregularity curable 


by s. 537, Criminal Procedure Code, when no pre- 


judice has been caused. 
Tf the accused is examined after the evidence for 
. the prosecution is completely closed and before he is 
ealled on for his defence it does not make any differ- 
ence whether-the examination takes place before or 
piter the charge and if there has been a proper.examina- 
eof 
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tion before the charge s. 342, does not require any 
further examination. B Visuram Narayan DEYLI v. 
EMPEROR, 32 Bom. L. L. R. 596; Ind. Rul. (1930) Bom. 
314; 31 Cr, L. J. 743; A. I R. 1930 Bom. 241 810 
—-—-$. 257. See ORIMINAL PROOEDURE Cope, 1898, 

s. 117 (2) i 1 


s. 257—Issue of subpæna to witnesses— 
Magistrate, whether has discretion to refuse further 
examination. 

Section 257, Criminal Procedure Code, confers a 
large discretion on the Magistrate and by the mere 
fact that a Magistrate has once subpened 
witnesses under the section, he is not bound to 
compel their attendanceif he is satisfied that it is 
unnecessary for the purposes of justice. M In re 
Sapayan Ounztty, Ind. Rul. (1930) Mad. 718; 31 Cr. L. 





J. 720; A.I. R. 1930 Mad. 632 606 
—_—s. 291. See CRIMINAL Procepure Cope, 1898, 
8.211 <- 513 


S. 297—Chargeto Jury—Misdirection. 
Omission to give any direction to the Jury as to 
how they should treat, and what weight they should 
give to, the evidence of an-accused person against 
his co-aceused amounts to misdirection. C BIKRAM 


. ALI v. Empzror, 50 O. L. J. 467; A. I. R. 1930 Cal. 139; 
.31 Or. L. J. 610; Ind. Rul. (1930) Gal. 386; 57 


0. 801; 

1930 Or Cas. 139 a 66 
—— ss. 297, 423—Charge to Jury, essentials of 
—Ezpresston of opinion of Judge, whether improper 
—Necessity of marshalling facts and sifting evi- 
dence—Adequacy of charge to Jury, importance of. 


In a charge to the Jury it is not sufficient forthe - 


Judge merely to recountand repeat chronologically 
the evidence asit has been given in Oourt by the 
various witnesses. It is necessary to sift, and weigh 
and value the evidence. Though the final weigh- 
ing is, for the Jury, the Judge ought to see that 
all essential facts go into.the scales of justice, and 
on the proper side of the balance. Further, facts 
must be marshalled by the Judge under separate 
heads and indistinct compartments, as they affect 
each separate incident in the story, and the 
law should be stated in short and simple terms. 

A Judge,ifhe has got an opinion at all, ought to 
tell a Jury what itis, so long as he makes it clear 
that they are at liberty to regard or disregard it as 
they pleased. A charge which succeeds in avoiding 
any expression of opinion must generally amount to 
a most colourless and unhelpful direction. 

Before upholding a conviction in a trial by Jury 
it is imperatve thatthe‘ High Court should be 
satisfied in every case and especially in murder 
cases thatthe charge tothe Jury was adequate, 
C NAGENDRA NATH v. EMPEROR, A. 1. R 1929 Oal. 742; 
34 O. W. N. 164; Ind. Rul. (1930) Cal. 444; 31 Or. L. J. 
673; 57 O. 740 492 


—§ S. 307—Jury trial—Reference to High 

Court—Interference with verdict of Jury. 

In areference under s. 307, Criminal Procedure 
Code, the High Court willnot set aside the verdict 
of the Jury unless it is satisñed thatthe view of the 
Jury isa bad or impossible view even if it is of 
opinion that the view of the Sessions Judge is a good 
and possible view. O, EMPEROR V. CHIRAUNJI Lat, T 
O. W.N. 376; 81 Gr. L. J. 719; Ind. Rul. (1930) Oudh. 
277; A. I. R, 1930 Oudh, 334 661 
——— S. 807—Reference under s. 807—Duty of 

High Court to consider entire evidence—Interference 

with verdict— Principle 

In a reference. under s, 307, Criminal Procedurg 


|| 
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Code, the High Oourt has to considerthe entire evi- 
dence, and to decideafter giving due weight to the 
opinion of the Sessions Judge and the Jury, whether 
the charge was made out against the accused, and 
whether the verdict was right or not, and it will not 
interfere with the verdiet of a. Jury unless it is shown 
that the verdict was manifestly wrong and that there 
were no sufficient materials to justify it. C. EMPEROR 
v. BALAI Guosu, 50 O. L. J. 518: A. I. R. 1939 Oal. 141; 
Ind. Rul. (1930) Cal. 438; 31 Or. L. J. 667; 1930 Or. 
Oas. 141 $ 486 


s. 337—Jury trial—Disagreement between 
Judge and Jury—Reference to High Court should 
not be made unlessverdictis manifestly wrong. 
Section 307, Criminal Procedure Code, does not con- 
template that a Sessions Judge, who does not happen 
to agree with the. verdict of a Jury, should neces- 
sarily make a referenceto the High Court especially 
where pure questions of fact are involved, which are 
matters for the decision of the Jury and the Jury 
alone, unless there is something ‘to show that the 
verdict of the Jury was manifestly wrong and definie, 
ly contrary to the weightof the evidence. ©. MEAJAN 
How apar v. EMPEROR, A. I. R. 1929 Oal. 737; 31 Or. 


L. J. 698; Ind. Rul. (1930). Cal. 459 ‘523 
——— 5. 342. See ORIMINAL PRoogpuRE Cops, 
1898 =. 256 810 


S. 342, applicability of, to summary trials. 

Section 342, Criminal Procedure Code, is obligatory 
and applies to summary trials also. ©. MOYZUDDIN 
Mean v. EMPEROR, 330. W. N 947; 31 Or. L. J. 613; 
Ind. Rul. (1930) Cal. 390 70 

S. 342, 626—Conviction set aside for non- 
compliance with s. 842 and re-trial from stage of 
irregularity ordered—Accused having no more 
evidence—Prayer for transfer of case—Transfer, 
propriety of. 

The accused were convicted by a Magistrate, but 
on appeal the Sessions Judge set aside the convic- 
tion on the ground that the provisions of s. 342, 
Criminal Procedure Code,had not been complied 
with and directed that the case should be re-tried 
from the stage where the irregularity had accrued. 
The accused had no more evidenceand prayed that 
the case might betransferred as a conviction by 
the same Magistrate was a foregone conclusion, the 
evidence being the same: 

Held, that under the circumstances, the case might 
be transferred to another Magistrate with a direction 
to take up the trialat the stage where the original 
irregularity took place. L. Tas MuMAMMAD v, EMPEROR, 
A. I. R. 1930 Lah. 153; 31 Or. L. J, 727; Ind. Rul. 
(1930) Lah. 551; 1930 Or. Cas. 161 679 


e s8. 345 (2), 439—Charge `of criminal 
misappropriation—Application to compound— 
Exercise of  discretion—Improper exercise—In- 
terference in revision. 

The Secretary of a Co-operative Society was put 
up on his trialon a charge of criminal misappro- 
priation. The matter was subsequently settled out 
of Oourt and the parties applied for leave to com- 
promise. The Magistrate refused leave on the 
ground that the matter should not be hushed up as 
the petitioner was a clerk.in the . touzi'department: 

Held, that there was no question of hushing up 
asthe accused had already been charged, that the 
accused was a clerkin the touzi depértment had 
no bearing on the caseand the Magistrate did not 
pxercise a proper discretion in refusing leave. 
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Criminal Procedure Code—contd. 


The High Court has now power under cl. 5 (a) 
of s. 345, Oriminal Procedure Oode, to allow cases to be 
compounded in revision. Pat. SINGHESHWAR PRASAD v. 
ALI Hasan, A. I. R.1929 Pat. 512: . Ind. Rul. (1930) 
Pat. 415; 31 Or. L. J. 607; 11 P, L. T. 492 95 
—— 8, 403. 

See ORIMINAL PROCEDURE Cops, 1898, s. 222 (2) 824 

See CRIMINAL PROCEDURE Cong, 1898, s. 253 384 


$S.403—Accused charged with abetment of 
dacoity —Acquittal of abetment—Accused found 
guilty under s. 226-A, Penal Code, but not convicted 

—Fresh prosecution under s.216-A, competency of. 

The present accused was put on trial in‘a prior 
case of dacoity on a charge of abetment. He was 
acquitted of abetment and the Judge,though he was of 
opinion that the accused was guilty ofan offence under 
s. 216-A, Penal Code, held that he could not convict 
him of that offence in that trial. The accused was 
subsequently put on trial under s, 216-A: 

Held, that the subsequent trial was not barred under 
s. 403, Criminal Procedure Code, as in the previous 
trial there wasno questionof any doubt at all as towhich 
of the several offences had been ‘committed. A. 
EMPEROR v. Kannatya, Ind. Rul. (1930) All. 553; 31 
Cr. L. J. 716; A. I. R. 1930 All. 481 553 

S. 403—Accused tried and convicted under 

Railways Act—Assault taken into account in im- 

posing sentence—Fresh prosecution for assault—~ 
Autre fois convict. . 

The accused were triedand convicted under the 
Railways Act. Though there was no charge of as- 
saultin that trial and the accused were not on that 
occasion asked toplead in respect of that offence, 
the Court nevertheless took into account the fact 
that the accused had committed an assault upon the 
complainant, and in consideration thereof inflicted 
heavier fines upon them than upon the other two 
accused who had not committed any assault. The 
accused were again charged for assault in connection 
with the same occurrence: 

Held, that asthe fact of assault had been taken 
into account in the previdus trial in imposing the 
sentence, the accused should not be tried for assaul 


, again. C. KAILASEPATI UPADYA v. Gorr Korri, 33 0. W. 


N 948; A.I. R 1930 Oal. 60; 31 Or. L. J. 613; Ind. 


Rul. (1930) Cal. 889; (1930) Or. Oas. 12 69 
——— S, 423. See CRIMINAL Pxocepure CODE, 
1898, s. 297 492 


———— S, 423—Murder appeal—Verdict of Jury-~ 
Interference, : 
A Court of Appeal would not be justified in dis- 

turbing the finding ofa Judgeor of a Jury on a 

simple issue offact unless the verdict’ arrived at 

seems to be opposed to the entire weight of evidence. 

C. EMPEROR v. DINABANDHU OorIYA, A. I. R. 1930 Oal. 

199; Ind Rul. (1930) Cal. 466; 31 Or: L. J. 737; 1930 

Cr. Cas. 231 818 

——— 5, 435. 

See ORIMINAL PEOCEDURE Cope, 1898, s. 4 (m) 364 
——— S. 439. See CRIMINAL PROCEDURI . CODE, 
1898, s. 345 (2) : 95 
—— 8. 439.- Revision—High Court, power of, to 
` interfere with findings of fact. ' : | 

The High Court in Oriminal Revision is not preclud= 
ed from interfering with questions of fact, though it 
will not ordinarily do so. N. Pratap SINGH v. EMPEROR, 


Ind. Rul (1930) Nag. 273; 31 Cr. L. J. 659 449 
—— 8.476. See CRIMINAL Procepure CODE, 
1898, s. 4 (m) | : . 8 64 


“Bd 
` Criminal Prodedure-Code—coitd: . ~. 1071 7 9 


Ga = S; 476. See ORIMINAL PROGEDURE ' Tong; 1898, 

8: 215 . 827 
—_— S. 476- B. See Chaat PROCEDURE CobE,: 
i 1898, s.215 © - 827. 


s. 476- -B— Appeal under s. 476-B CE of 
Erem Court to re-consider entire case on merits. 


‘In an appeal under s. 476-B, Oriminal Procedure’ . 


Uode, the Appellate Oourt must re-consider the entire 
‘ease.on'the merits. C. JAGABANDHU v. ABDUL SOBHAN; 
33 O-W. N.945; ‘A. I. k..1929 Cal. 480;.31 Or. Lid. 
612; Ind. Rul. 7(1930) Oal. 888; .57 C. 500 > 68 
—— 5, 478. -See.  OBTMINAL PROCEDURE. . CODE, 
= 1898, s. Afm) e ; < -364 - 


so 5, 488—Existence of decree of Civil ‘Court’ 
- -whether bar to proceedings under 8. 488—Insolvency, 

- of husband, effect of. . 

‘The’ existence of a decres of a Civil Court for 
mainténance, ‘which cannot be executed ‘owing. to the 
insolvency of the husband, does not oust the jurisdic- 
tion of the Magistrate to pass an order for maintén- 

‘ance under s, 488, Oriminal Procedure Code. B. ‘In re 
‘ManoMEDALLI MITHABHAT, 31 Bom. L. R. 1366; A. I. Re 
1930 Bom. 144; 31 Or. L. J. 609; Ind. "Rul. 1980) re 
255 , ahs 


+ 8.491,(1) (b)—Writ of en corpus ~ Mere 
ae as to guardianship—Matter not” urgent— 
.. Application : for. writ, competency of. ' 
. The power conferred on the High Court by 8.491 
(2) (b); Criminal-Procéduré Code, to issue a ‘direction. 
-in the nature `of a habeas corpus has to be exercised 
with caution and in a matter of- urgency and not 
ina case where there isa dispute merely as to who 
should be the guardian of.a particular minor. A 
SULTAN SINGH v. Maya Ram, A.I. R. 1930 All. 260; 
1930) A. L. J. 615; Ind. Rul. (1930) All. 584; 31 Or: 
iL. J. 7195 52A.491 - | 728 


‘ss. 492.(2), 493, 494—“Absence of Public 
> Prosecutor” includes temporary absence—Withdraiwal 
ee ease—District Magistrate, if must consult Public 
` Prosecutor—Court, whether bound to record reasons 
z for. permitting with: drawal— Omission to record 
“reasons, effect of. 


. The words “in the beenie of the Publie Prosecutor” 
in s. 492 ofthe Criminal Procedure Code are wide and 
include:temporary absence of the Public . Prosecutor at’ 

_ the time and inthe Court where a case is proceeding, 








A petson appointed a Public Prosecutor for- the 
purposes of a case under s; 492 is competent ` to with- 
draw acase. ` 


“A District Magistrate i is not bound to consult the 
Public Prosecutor in charge of a case before applying 
for withdrawal of the case; and the fact that no reasons 
„are givenis no ground tor setting aside an order 
permitting withdrawal. - 


It is not obligatory butit is desirable, thata Magis- 
tratè should record reasons for .permitting withdrawal 
„case; S EMPEROR V ,DIPOHAND, Ind. Rul. (1930) Sind 
:138; = Or. L. J. 684;.A. I. R. 1930 Sind 156 7378 


a 8.- 506—Witness — Examination’ on com- 
Santon Ma. rati whether bound to issue com- 

i mission on request of party. 
A Magistrate is not bound to issue a commission 
fe the examination of a witness, under s. 506, Ori- 
, minal Procedure Oode,. if he is ‘of opinion that the 
‘evidence’ of ‘that’ witness is not’ necessary -for the 
§rids of justice. G: DINABADHU BANIKYA v. BASAN ALY 


DIAN: GASES? 


racy 


> [71930 


Criminal Procédure-Codé—centd. Sea, 


33 O- WN, 1088; Ind. Rul. (1930) Cal. 421; 31 Ori. 
J. 645° - 325 
- S. 514 Gi) Baittond-Non-appèarance” on 
due date—Proof of forfeiture apart from record 
of, Court, whether necessary—Use of words ‘indul 
“ talab’ in bail-bond— Duty of Court to inform 
-parties of date- of trial—Omisston to give intima 
tion—No forfeiture. 
` There is a palpable distinction Dekan.” Honda 
which are not, and those which are; for appearance 
before a Court. Proof other than is directly before 
the Oourt in its own record is required in the. former 
and not in the latter. 

Where a Court had before it the order for. bail, 
the-.bail-bond, and the fact that the sureties had not 
produced the ‘accused, and upon these materials drew 
up proceedings against the principal and the sure- 
ties under s. 514, Criminal Procedure Code: - 

Held, that there was substantial: compliance, ‘with 
el. (1) ‘of s. 514, of the Criminal Procedure Code, and 
the High Court would not be justified in interfering 
in revision on the ground that the Court had no 
proof that the bond had been forfeited. z 

Where the words used in a bail-bond. executed 
after the date of -hearing had béen fixed, were ‘indul 
talab: (on call) and proceedings were ‘taken under 
s. 514, Oriminal” Procedure Oode, against the 
surties without giving them-notice-of the date. of 
tria 

Held, that i in the absence of evidence on the point 
it was not -unreasonable to infer that the , sureties 
and the executant might havé understood that the 
date of trial-would be intimated to them, and there 
was no forfeiture of the bond as no such intimation 
was given to them. Pat. RAJBANSI BHAGAT v. EMPEROR, 
A. 1. R. 1929 Pat. 658; Ind Rul.’ (1930) Pat. -405; 31 
Cr. L. J. 605; 11 P.L T. 575 > 85 
S252 6.596; 2. 

See ORIMINAL PROCEDURE Cope, 1898, s. 222, @ 824. - 
i See ' -ORIMINAL PROCEDURE Cone, 1898, 342 

- 679 

—— s.526—Penal Code (Act XLV. of 1860), 83, 
~ $93,448, 452—Charge under ss. 328, 448 — —Complaint 
` disclosing offence which Magistrate could not adequ- 
, ately punish—Transfer to Magistratewith higher 

“powers. 

A complaint was made against the petitioner to, 
‘the effect that he had come with a mob of men to 
the house where the complainant held ‘the ‘village 
school, had ‘entered the house, -beaten the com- 
plainant with the help of those who were with him 
and turned him out of the house There was also an 
allegation that the petitioner and his companions ' 
had taken away certain properties of the complain 
ant, Process was issued against the petitioner under 
ss. 448 and 323 of the Penal Code and the case was 
transferred for trial to a Third Class Magistrate. 
The accused applied for transfer on the ground 
that the: offence disclosed was one under s. 452: 

- Held, that there was ground for transferring thé 
case to a Magistrate with higher powers inasmuch. 
asif the allegations of the complainant. were true, 
amuch more serious offence had been committed 
than -could properly be punished by a Magistrate of 
the Third Olass. Pat. SURAT Narayan v. EMPEROR, A.I. 
R. 1929 Pat. 511; Ind; Rul (1920) Pat. 416; 3k Cr. 
L. J. 608. ‘ 96 
-—— 8.. 826 —Transfer—Conviction -of one set 
¿of accused by presiding officer, whether ground for 

transferring subsequent trial -of ` another ‘sét- of 
accused, 


me 


; 
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Criminal Procedure Code—contd. 


While it issound doctrine that a reasonable ap- 
prehension in the mind ofan accused that he will 
not have afair trial is a sufficient ground for 
transfer, yet in applying the doctrine regard must 
be had to the circumstances in each case., The 
mere fact that in another case'the presiding officer 
had convicted pne set’ of accused isnot in itself a 

, ground for transferring.a subsequent. case in which 


another set of accused are put on trial on the same. 


set òf circumstances.. Pat HAMYAD SINGH v. EMPEROR, 
H P. L. T. 248; 31 Or. L. J. 732; A.I. R 1930 Pat; 337; 
Ind. Rul. (1980) Pat. 462 = - . 846 
s. 526—Transfer of case—Magistrate cross- 
examining, prosecution witness on questions suggest- 
ed by prosecution—Apprehension of. partiality 
towards prosecution, =~ + °° 
Where a Magistraté cross-examinesa prosecution 
Witness at great length after he has been - CTOSS-@X- 
amined by the defence, on.the questions suggested 
by the Public Prosecutor, an .apprehension’ in the 
“mind of the accused thatthe Magistrate is taking 
the side ofthe prosecution is quite reasonable and 
the case may ‘be transferred from his Court. L. 
HAFIZULLAH v. Emperor, A. LR. 1930 Lah. 173; 31 Cr.L. 
J. 736; Ind. Rul. 1930 Lah. 560; 1930 Cr Cas. 181 688 
-~———— 8: 526 (8). See CRIMINAL Procepuks' Cope, 
“1898, s. 145 i 522 
— ss, 526 (8), 537—Application for adjourn- 
ment for purpose of transfer—Duty of Magistrate 
to adjourn—O mission to adjourn—YV alidity of pro- 
ceedings. ; J 
Under s. 526 (8), Criminal Procedure Code, where an 
accused: notifies to the Court before which the case is 








pending his intention to make an application underthis ` 


section, the Court is bound’ to adjourn the case for such 
a-period as will afford a reasonable timefor an applica- 
tion to be made to the High Gourt, and an order obtain- 
-ed thereon. This rule is imperative-and if a Magistrate 


proceeds with the trial in contravention of this rule ‘ 


the progress of the case after the date of the. applica- 
tion will be-illegal and not a mere irregularity cur- 
able by s. 537, Oriminal Procedure Code: A LUTTUR 
v. EMPEROR, A. I. R.1930-All. 263; Ind. Rul. (1930)-All. 
449; 31 Or. L. J. 590; (1930) A. L. J. 547 17 


88, 526 (8), 537—Application for adjourn- 
ment” with view to move for transfer—Refusal, 
whether vitiates proceedings. i 
Sub-section (8) of a. 526 of. the’Code of Oriminal 

Procedure is absolutely imperative in its terms, and 

confers on an applicant absolute right to adjourn- 

ment when he intends to move the High Oourt for a 

transfer at any stage inthe course of the trial. 





Denial of this right vitiates the whole: proceedings, - 


M'Inre T.M; A. Nathan, 57 M. L. J. 763; 30 L. W. 
883; A. I. R. 1930 Mad. 187; 53 M. 165; Ind. Rul. (1930) 
Mad. 693; 31 Or. L. J. 715; (1930) M. W. N. 78; 1930 


Or. Gas: 187 501 
s. 537. f Se A , 

See CRIMINAL Procgpure Cope, 1898, s. 133 491 

See CRIMINAL Procepurg Cope, 1898, 8. 211- 513 

See CRIMINAL PROOEDURE Cong, 1898, 8.215 827 

See ORIMINAL PRocepure Cope, 1898, s. 256 810 

See CRIMINAL Proozpurs Cope, 1898, s. 526 (8) 17 


s.550—Coniplaint’ of theft against shop- 
kepeer—Sub-Inspector closing shop to prevent removal 
of goods—Acquittal of shop -keeper—Suit against Sub- 


Inspector for damages for loss ceused by closing -> 


of shop—Legality: of closing shop —Negligence— 
Custody of'skop—Malicious prosecution, ORE- 


60. 
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Criminal Procedure Code—coneld:: ° 7- 7 
A Sub-Inspéctor of Police on - receiving a report 
of theft and cheating against a shop-keeper ' went 
to the shop and closed it to prevent. the removal of 
the goods. The shop remained closed during the 
pendency of criminal proceedings for about 15 months. 
The shop-keeper did nof take any steps-to get the 
shop released, but after his acquittal brought: a suit 
for damages against the Sub-Inspector: ` a s 
Held, (1) that theact of the Sub-Insvector in clos- 


-ing the shop was not illegal inasmuch ás the goods 


in theshop could under the ciréumstances be regard- 
ed as having been found in the: shop-keeper’s ‘pos- 
session under circumstances creating suspicion of an 
offence, within the meaning ofs. 550, Oriminal-Procé- 
dure Code; ` : ; a 
(2) that the shop must be consideréd to havé béen 
uddér the control of the Court during the pendéncy 


-of the criminal proceedings and the Sub-Inspector 


could not be made liable for the loss caused to the 
shop-keeder by the closing of the shop. N Karan 
SINGH v NANDKISHORE, A.I. R 1929 Nag. 334; Ind. 
Rul. (1930) .Nag. 270 i ., 254 
“——— S. 557. See PENAL Oone, 1880, s 225-4 638 
——— 8. 56 2— Penal Code (Act XLV of 1860),'s. 
406—Criminal breack of trust—First offender- 
Release unders. 562— Redision—Interference with 
sentence.- 7 z 
Where an offence of oriminal bréach of trust 
by a public servant was committed several -years 
ago and the amount involved was not large and the 
accused was a man of 55 years and was a first 
offender, and the’ Magistrate directed his release 
under s. 562, Criminal Procedure Code: is a 
. Held, that the Magistrate could not be held to have 
acted without reason in applying. s.. 562,- Oriminal 
Procedure Code, and there was no reason for enhanc- 
ing the punishment in revision- L EMPEROR v. NUR 
Hussain, A. I. R 1930 Lah, 92; 31 P. L.R. 334; Ind. 
Rul. (1930) Lah. 523; 31 Or. L. J. 653; (1930) ‘Or. Cas. 
108, ; ; 315 
s. 562 '(1-A)—Release of accused on admoni- 
tion—Interference in revision. ~- e ‘ 
The High Court would not interfere in revision 
with an order of a Magistrate under s. 562 (1-A), 
Oriminal Procedure Code, releasing an accused person 
on admonition, unless,- a strong case is made oùt on 
the, merits. G SURENDRA Nara v, DHIRENDRA NATH, ` 
AVI. R. 1929 Oal. 785; 31 Or. L. J. 618; Ind. Rul. (1930) 
Cal. 396- i ©” 76 


Criminal trial—False defence of conspiracy be- 
` tween Police and Crown wilnesses—Aggravution df 
offence—Sentence. ; - ; 

A false defence'of conspiracy ‘between the Police 
‘and Orown witnesses to'harass. the’ accused has va 
tendency to aggravate the offence. and is a factor 
which may affect the question of sentencé- A-EMPEROR 
v. BINDESHWARI SINGH, A. I. R. 1930 All. 277: Ind, 
Rul. (4930) All. 477; 31 Or. L. J. 630 45 

False defence that prosecution story is con- 
- coction by Police—Aggravation of sentencé—Legal. - 


`- practitioners—False plea~Gross misconduct—' Duty 


of Courts. g oes ee eet 
t Per Courtney-Terrell, C. J.—Where s false defence 
that-the, prosecution story is’an entire concoction on 
the part of the Police is raised on the direct instruc< 
tions of the’accused, he adds to the'wtisinousness of 
the offence with which he is chargéd’by'a baseless ac- 
cusation of outrageous condnct on the part of the 
Police" or other prosecutors, In a’ clear case’ of thig 


yot 


846. 


Criminal trial—concld. : 


` „kind the tribunal should take- this into account asa 


circumstance of aggravation in awarding the sentence, 

- Where the suggestion is made by the legal prac- 

` titioner without reasonable cause the legal practition- 
er is guilty of the grossest professional misconduct. 

' ` Moreover, cross-examination on these lines is often 
< grossly abused and it is the duty of the tribunal if 
it has any suspicion when an Advocate begins an 
„attack upon a prosecutor'or a witness by way of so- 
called “suggestions” involving dishonourable conduct 


- to demand from the Advocate an*assurance that he 


+ has good grounds for making the suggestions. If 
-+the assurance is not received the cross-éxamination 


- on these lines should be stopped promptly. If the 


assurance is given and if it should appear at the ter- 
<- mination of the trial that no such grounds had ex- 
_isted-the tribunal should bring the conduct. of the 
. Advocate to the notice of the High Court. Pat Bansto- 
CHAN Lat v. Emperor, 10 P. L. T. 703; A. I. R. 1930 

. Pat. 195; 9 Pat. 31; Ind. Rul. (1930) Pat. 428; 31 Cr. 
L. J..641; (1930) Cr. Oas. 278 396 
Misreception of evidence, effect of. . 

_+ Misreception ofa piece of evidence, which has 
little weight and which has not resulted in any sub- 
‘stantial injustice is no ground for setting aside a 
conviction. Pat Sourar Sao v. EMPEROR, 11 P, L.T. 
148; 9 Pat. 474; A. I. R. 1930 Pat. 247; 31 Or. L. J.721; 
:. Ind. Rul. (1930) Pat. 452 ‘ 836 


—— Murder case—Condition of food in deceased's 
« stomach, how far evidence of time of death. 
- Too much stress should not be laid upon the con- 
dition of the food in a deceased man’s: body when 
_ the guestion is what time has passed between his 
death and his last - meal inasmuch as the process of 
‘digestion is sometimes very greatly delayed when the 
deceased is an Indian and the food is vegatable food. O 
: Ganca v. Empzror, 6 O. W. N.1056; A I.R. 1930 Oudh 
-60, 4 Luck. 726; 31 Or. L, J. 689; Ind. Rul (1920) 
Oudh 252;- (1930) Or.: Cas. 156 444 


-— Sessions case—Accused not bound to disclose 

his defence before Magistrate. 
The accuséd is not under any obligation to indicate- 
-before the Committing Magistrate the nature of the 





- defence which he is going to make in the Sessions 


-Court. © Karı Binash Hazra v. Empzror, A. I. R. 
1930 Cal, 188; 31 Or, L. J.695; Ind. Rul. (1930) Cal. 
“449; (1930) Or. Oas. 145 513. 


Currency—Raite of conversion of foreign money. See 
> MASTER “AND SERVANT po ve 881 
`- Custom. See Hinpu Law 131 


, proof of. ; 


The evidence to establish a custom must besuch ` 


as to prove the uniformity and continuity of the usage 
and the conviction of those following it that they 

“ were acting in accordance with‘law and it must be evi- 
dence of acts of the kind, acquiescence in those acts, 
the statements of experienced and competent persons 
of their belief that such acts were legal and valid 
will all be admissible, but it will be of little weight, if 
‘unsupported by actual examples of the usage assert- 


Judicial decisions recognising the custom in one 
` caste atone place are relevant: as evidence of the 
‘ same custom in the same caste, at any other place. 

Jf the evidence shows thatfor acertain number of 


` years the alleged custom has been. recognised, the: 


presumption willbe that the parties concerned have 
acted in that manner not from the desire to set up a 


ENDIAN OASES. 
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Gustom—concld. 


new custom but they are acting in accordance with the 
traditions of immemorial usage. f j 

Instances over 17 or 18 years are sufficient to estab- 
lish an immemorial custom. 
| A custom may be. proved by hearsay evidence 
-and opinions of persons having special means of 
. knowledge as regards custom may baconsidered by a 
Court as proof ofcustom. N Trimpaxpas v. MATHABAT;, 
Ind Rul. (1930) Nag. 289; A. I.R. 1930 Nag. 225 609 
Damages, See HIRE-PURCHASE AGREEMENT 800 
‘Declaratory. suit—Court-fee. See Court PERS Act, 
_ 1870, 8.7 420 
/Decree—Consent decree—Fulfilment of condition 

imposed on. judgment-debtor—Hatinguishment of 
. right to execute. ‘ = 

A consent decree for money provided that if the 
‘judgment-debtor executed a patta (lease) of." certain 
lands in favour of the decree-holder, the latter would 
not be competent to realize the decretal money from 
the judgment-debtor: 7 i 

Held, onthe evidence, that the judgment-debtor 
had always beenready and willing to execute the 
patta, and that the decree-holder was not, therefore, 
entitled to execute the decree as a money-decree. P O 
MAYASANKAR BHAGWANJI‘v. SACHINDRA MOHAN, A. I. R. 
1930 P. O. 147; Ind. Rul. (1930) P. O. 229; 59-M. L.J. 
201; 53 ©. L. J. 110; 32 L. W. 66 565 
-—— Construction. ; S 

If it is impossible to construe the decree consis- 
-tently with the judgment, it would be a matter for 
the amendment of the decree. But, ifit is possible 
to construe the decree in the light of the judgment 
and wherever it is possible to read the decree in two 
“ways, one way consistent with the judgment and 
the other inconsistent with it,it is the duty of the 
. Court to construe itin a way consistent with the 
judgment. M.F. H. WILSON, OFFICIAL AssIGNEE OF 
MADRAS v. NATHUMULL, 31 L. W.,339; Ind. Rul. (1930) 
“Mad. 608; A..I. R.1930 Mad. 458; 59 M. L. J. 501. 144 

executory, what is—Test. : 

A decree is not executory, but only a declaratory 
.one, unless there is an order to a definite person to do 
or refrain from doing an act, but itis not necessary 
that the words“‘I order” should be used; a definite 
order can be inferred from the language used. S 
VERHOMAL WADHUMAL v. RADHIBAI, Ind. Rul. (1930) 
‘Sind 132; A. I.R. 1930 Sind 223 - 372 


Deéeds—Pardanashins—Onus of proof. 

Ina suit to.enforce the terms of a document executed 
by apardanashin lady against the latter the initial 
burden is upon the plaintiff to prove that the deed was 
read over, explained to and understood by the 
lady. A MUHAMMAD SIDDIQ v. MUHAMAAD NUH, (1930) 
A. LJ. 653: Ind. Rul, (1930) All. 489; A. I. R. 1930 
411.771; 52 A. 604 .- 185 


‘Dekkhan Agriculturists’ ` Rellef Act (XVII of 
1879), s. 10-A-—Evidence Act (I of 1828), ss. 
91, 92—Sale ` by agriculturist—Unregistered 
agreement ‘to reconvey—Oral evidence. to show 
transaction is mortgage, admissibility of. 

Section 10-A of the Dekkhan Agriculturists’ Relief . 
Act overrides not merely s. 92 but also where neces- 
sary; 8. 91 ofthe Evidence Act . 

Where contemporaneously with a registered sale? 
deed the, purchaser passed .an unregistered deed to the 
vendor agreeing to reconvey the lands within twelve 


years : x . 
3 Held, that under s. 10-A ofthe Dekkhan Agricul- 
turists’ Relief Act, oral evidence wasadmissible- to 
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show that the transaction was really one of mort- 
gage, in spite of the fact that the agreement to re- 
convey was unregistered. B BASAPPA GuRUBABSAPPA 
KITTUR v. ‘Lavawa VIRUPAKAPPA, 31 Bom. L. R. 1266; 
A. I. R. 1930 Bom. 79; 54 B. 30; Ind: Rul, .(1930) Bom. | 
265 Roch ee 233 
Divorce Act (IV of 1869), ss. 3 (5),7,37, 42— 
: “ Principles and rules” meaning of—Power of 
Court to enhance alimony once jixed—Provision for 
. children not ‘minors, whether: can be made under 
-Act—Definįtion of minor ins. 3 (5), necessity for 
modification of. f 
The words “ principles and rules” in s.7 of the 
Divorce Act msan principles. and rules of 
law, ofevidence, of, interpretation, of practice and 
of procedure -but not statutory provisions-nor statu- 
tory rules under the English Law. . They can neither 
cut down the provisions of the Act nor „supply any 
form of relief not provided by the Act. zi 
Section. 37 of the Divorce ‘Act asit ‘stands 
' gives power tothe Court to enhance the alimony 
` which a husband has been ordered under the section 
to pay toa wife judicially separated from him. : 
The Act makes provision only in respect of minor 
children; ‘and under the Act the sons of native fathers 
are no longer minors when they-reach 16 years of 
age and the daughters when they reach 13. There is no ` 
power therefore, under the Act to make any provision 
for children who are no longer minors under the Act. 
Per Phillips, J.—The definition of minor children in 
8. 3 (5) ands, 42 of the Divorce Act requires amend- 
ment. M B. Iswarayya v. SWARNAM Iswararya, (1929) 
M. W. N. 831; A. I. R. 1930 Mad. 154; 31 L.W. 97: 58 
M. L. J. 29; Ind. Rul. (1930) Mad. 604 ,, 140 


8.12—Petition for divorce—No opposition— 

Duty of Court .to- consider whether there has been | 
<4 delay or connivance. y 

A decree for dissolution of marriage on the ground 
of adultery: and cruelty should not be granted even 
if the application is unopposed, without considering 
such material questions as whetlier there has been 
unexplained delay in filing the petition or , whether. 
there has been connivance on the part ofthe petitioner. 
A Mes. MURIEL BLANGHE HARTLEY v. Jaox FLEMING 
HARTLEY, A. I. R. 1930 All. 322; Ind. Rul. (1920) All, 
513 é tho. 465 


S. 32—Suit on Original Side'for restitution 
of conjugal rights—Jurisdiction of Judge of 
Original Side—Failure to , apply by petition on 
Matrimonial Side, effect of. i: g 
., Where a suit fora declaration that the plaintif was 
the lawfully’ wedded wife of the defendant and for 
restitution of conjugal rights was filed on the 
Original Side of the High Court:; ` as 

Held, that the facts that the relief claimed in this 
case was not claimed-in a petition, and’that tha 
suit was not entitled. “Matrimonial Jurisdiction,” 
were mere’ technical defects in no way going to the 
root of the jurisdiction and. -Judge had jurisdiction 
to pass a decree for .restitution of conjugal rights. B 
| PETER PHILIP’ SOLDANBA v.-ANNE GRAOR SALDANBA, . 
32 Bom. L. R. 17; A, I. R.1930 Bom, 105; Ind. Rul. 


$ 


“Vol; 


(1930) Bom. 280: 54 B. 288 - 776 
— 65. 37, 42. See :Diıvorge. Aor, 1869, ss. 
3 (5),7 140.. 


Easement—Right to- 
—Sutt for injunctio 
In ʻa suit for 

a right- of-eas 


flow `of water—Infringement 
ction—Scope of injunction. 

an'injunçtion ‘against infringement of 
ement-in respect of overflow of water 
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from the defendant's estate to the ‘plaintiff's estate 
the defendant contended that an injunction Should 
be granted only to the extent ‘of the diminution 
caused within two years before the date ofthe in- 
stitution ofthe suit : S i Kg 

` Held, that in cases of this kind it is impossible. to 
expect proof ofthe exact measurements of diminu- 
tion at any particular moment ‘of time and the 
plaintiff was entitled to a full decrée so that he may 
be restored to the position which‘existed before-the 
defendant’ began to commit’ his wrongful acts. L 
DHARAM Das v. Miss A. V. VOLKERS, A.I.R.1930 Lah. 
177; Ind. Rul. (1930) Lah. 557 ah “685 


Right of easement to irrigate land. from 
landlord's tank—Hasement between : landlord and 
tenant—Acquisition of easement by. immemorial use— 
‘Severance of tenements—Hasements of necessity — 
Continuous and apparent easements—Claim to 
ownership, whether precludes claim to easement. 


“The mere claim of the higher right of ownership does 


not prevent a person from acquiring the lesser right 


,of easement provided he could show that‘he asserted 


certain rights over the servient tenement for the bene- 
fit of the dominant tenant belonging to him. The 
right of a plaintiff would depend upon the actual 
circumstances established by evidence andnot upon 
an unfounded assertion of a claim. ‘ 


' Although a tenant cannot acguire a prescriptive 
right of easement in land belonging ‘to his lessor, 
he may, claim a right of easement based on ‘imme- 
morial user. ' GA a A AG 
. A tenant can, in India, establish his.right to irri- 
gate his fields from his landlord's tank by’ proof of 
open and continuous user from time immemorial, _ 
- No minimum limit of time can be laid down which 
would justify the inference :as'to immemorial user; 
it depends on the evidence and the circumstances of 
each case. Í me 
On the grant by the owner, ofa tenement or part 
of that tenement a grant will -be implied of all 
those continuous and apparent easements which are 
necessary to the reasonable enjoyment of the part 
granted and which have been and are at the time 
of the grant, used by: the owner of the entirety for 
the benefit of that partand of all those easements 
without which the enjoyment. of the ‘part granted 
could not be had at all. But with regard’ to: eases 
ments which are used from time to time only, they 
do not pass unless the’ owner’ by appropriate langu- 
age shows an intention that they should pass... _ 
An easement of necessity means . an easement. with- 


out which the property retained cannot be used at 


aland not one merely necessar 
joyment of that property. ! - vs ; 
`~ The doctrine of implied grant does not confer any 
title to easements which are non-dpparent and none 
continuous. . a í eS r REO 

| The right to the flow of water along-an artificial 
water-course is an apparent and. continuous easement. 
Pat Kartio Mansar v’ BANAMALI MUKERJI, A. I. R. 
1930 Pat. 7; Ind. Rul. (1930) Pat. 417; 11 P. L. Eat 


ments- Act (V of 1882), ss. 5, 13—Partition 
gi aka Pops ka and metalled road, 
whether apparent and. continuous easément-—Right 
of way over such road, when available to sharers— 
Easements of necessity—Apparent and continuaua 
easements ~ English and Indian Law, gee 
“The effect of s, 13; Basements Act; is that- 


y to-the reasonable en- 


in 


va, 
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cases, of partition of properties -belonging to several 
persons if an easement is one of necessity a person 
to ;whose share certain property falls is entitled to 
the easement apart from any question of its being 
apparent or continuous but that if the easement is 
not one of necessity but is merely one necessary for 
enjoying the share of the latter as it was enjoyed 
when the partition took effect, then such an easement 
should be apparent and continuous. A distinction 
is clearly drawn between what waes actually neces- 
sary and what, though not actually necessary in the 
sense of there being no other mode of enjoying the 
property, is required for the purpose of enjoying it 
as it was enjoyed when the partition took place. 
UA formed. and ‘metalled road is not an apparent 
and continuous easement.for the purpose of deter- 
mining rights of parties unders. 13 (f), Easements 
Act. So, wheré the right of way over that road is 
not an easement of necessity, it is not available on 
partition’ between joint or co-owners as an easement. 
e Dictum—So faras the case-law in England subse- 
quent to the:passing cf the Easeménts Act is concerned 
the trend of the authorities is to treat a formed and 
metalled road as a kind of apparent and continuous 
easement. ‘M VYRICHERLA, NARAYANA v JANAKI 
RATNAYYAMMAJI, 31 L. W. 455; Ind. Rul. (1930) Mad. 
705; (1930) M. W. N. 225; A. I. R. 1930 Mad. 609: 53: 
M. 449; 59 M. L. J. 956 593 
——- s. :60 (b)—Companies managed by same 
agent—Gonstruction of Railway siding to one Com- 
pany passing over. another Company's. lands— 
Implied license—Licensee constructing permanent 
works’ on licensee's own tands—License, whether 
revocabdle,' 7 4 
The plambifi- and the defendant Companies were 
under the management of the.same agents. The 
managing agents applied-to a Railway Company to 
construct-a Railway siding adjacent to the Mills of 
the plaintiff and defendant Companies. The Railway. 
Company accepted the scheme and constructed a siding 
on-the lands of the Companies. Therails leading to the 
plaintiff-Company's Mill passed, over the defendant- 
Oompany's..lands The managing agents changed and 
disputes ‘arose between the two Companies and the 
plaintifi-Company sued the defendant-Company for 
an injunction restraining the latter from obstructing 
them -in.their use of-the rails laid over the defend- 
ant-Company’s lands: E ees 
. Held, (ip that apon:the facts there was an implied 
agreement ‘between the two Mills, by which the de- 


fendant Mill gave ,the plaintiff-Mill a license to use 
êh 


pi 


the track traversing the defendant-Mill’s ground, 
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cuting those works. B GUJERAT GINNING .& MANU- 
FACTCRING Co Lrp.v. MOTILAL HIRABHAI SPINNING & 
Manuracturine Uo. LtD., 31 Bom L. R. 1331; A. LR. 
1930 ‘Bom. 70; Ind. Rul. (1930) Bom, 225° 97 
Eastern Bengal and Assam Tenancy (Amend- 

ment) Act (10f1908). See BENGAL Tenancy AOT, 

1885, s. 22 (2) ; 6 323 


Ejectment suit—Decree for possession against some 
trespassers without impleading others, validity of — 

Dismissal of suit against minors not properly 
- represented, whether ‘decree’—Appeal aompetency of 

—Civil Procedure Code (Act V of 1908), s. 2 (2). 

Where ina suitfor possession against several de- 
fendants, some of whom were minors and not pro- 
perly represented by guardians a decree was passed. 
against the adult defendants and the suit was dis- 
missed against the minors as they were not properly 
represented: . 

Held, (1) that the decree against the adult defend- 
ants was invalid asthe minors were also necessary’ 
parties to the suit ; 

. (2) thatthe plaintiff could not prefer a cross- 
appeal as the decree so faras it was against the 
minors was not really a ‘decree’ within the meaning 
of s. 2(2), Civil Procedure Code. O Maxsaup MANDAL 
v. KHEDU MANDAL, 33 O. W. N. 742; A. I. R. 1929 
Cal. 669; Ind. Rul. (1930) Cal. 395 — 75 
Plea of permanent tenancy—Decree for 
ejectment permitting defendant to institute fresh 
suit to establish permanent tenancy—Validity of 
decree—Application for  execution—Defendant, 
whether entitled to resist delivery of possession to 
plaintiff. ; 
in a suit for ejectment the defendant pleaded 
permanent tenancy. The suit was decreed by- the , 
trial Court. The Appellate Court passed a decree for 
ejectment permitting the defendant to file a separate 
suit to heve his right of permanent tenancy establi- 
shed. When the plaintifi sought to exectite the 
decree, the defendant filed a suit fora declaration 
that he wasentitled to remain in, possession as a 
permanent tenant and that the plaintiff in the pre- 
vious suit. was not entitled to recover. possession in 
execution : i 

Held, (1) that the Appellate Court's decreethough 
entirely irregular, wasnot invalid in law; 

(2) that as that decree was not attacked in appeal, 
the subsequent suit was maintainable; i 

(3) that the defendant in the previous suit was 
not, however, entitled to resist delivery of possession 
in execution until he had established his right of 





which belonged to that Mill, for access to the main permanent tenancy. ‘B Jayaram = Butvast AOHAREKAR 
ten 


part of. the siding on Railway premises; ' - “3 
(ii) that the license was irrevocable as the plaint- 


iff-Oomńpany :had acted upon it and constructed works. 


of a permanent character; . 

(iii) that the fact thatthe permanent works were 
constructed on the plaintifiCompany’s, lands’ and 
not, on the: defendants’ did not entitle the defendant- 
Company to revoke the license; . 

(iv) that the plaintifi Company were entitled to an 
injunction but were liable to pay a reasonable pro- 
portion of the maintenance, charges. . 

‘Section, 60 (b) of the Easements Act which provides 
that when 4 licenéee has‘ been allowed to put up 
works of a, permanent character his license cannot 
be.revoked applies equally to permanent works execut- 
edon the landof thé licensor or the licensee, provided 


that “ther licensee has acted upon the license in exe- ` 


wW. DATTATRAYA JAYARAM PRABHUDESAI, 31 Bom. L'R. 
79259; A. I. R. 1930 Bom. 63; Ind. Rul. (1930) none 
7 34 


Election—Decision of Special Tribunal on. disputes 
relating to election to Legislative bodies—Appeal to 
Privy Council, competency of—dJurisdiction of 
Special Tribunals, nature and finality of—Malta 
Constitution Letters Patent, s. 858. . 

Decisions on questions relating to membership of 
Legislative bodies are not decisions of mere ordinary 
civil rights, f an 

According to British ideas the jurisdiction to 
determine the right of any person to be a member of a 
Legislative body, concerns what are normally the 


rights and psivileges of the body itself, always 


jealously ‘maintained and guarded in complete in- 


dependence ef the Orown so fir, as.they properly exist, 
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Section 33 of the Malta Constitution Letters Patent 
provided that “All questions which may arise as to 
the right of any person to be or remain a member 
ofthe Senate or the Legislative Assembly shall be 
eee toand decided by Our Court of Appeal in 

alta’: 4 

Held, that suchean enaatment ass. 33 credted an 
entirely novel jurisdiction: the jurisdiction was 
extremely spacial and of & character that ought, as 
soon as possiblé, to become coneliisive in order that 
the constitution of the Assembly may be distinotly and 
speedily knowh, and was final and not subject ‘fo ap- 
peal to His Majesty in Council, P © Guard Lorp 
STRICKLAND v. GIUSEPPE Grima, Ind. Rul. (1930) P. O. 
946; A. I. R, 1930 P. 0.227) 59 M. L. J. 416 582 


Estoppel—Blowing hot and cold—Suit in Revenue 
Court—Defendant successfully ` contending that 
suit lies only in Civil Court—Subsequent suit in 
Civil Court—Defendant, whether entitled to con- 
tend that Civit Court has no jurisdiction. 

A defendant who obtains judgment uponan al- 
legation that a particular obstacle exists cannot in 
a, subsequent suit based upon such allegation deny 
its truth. Therefore, a defendant who has success- 
fully contended in the Revenue Court that the suit, 
is not cognisable by a Revenue Court but only by a 
Civil Qourt, cannot, when the plaintiff files a suit 
subsequently in the Civil Court, contend that the 
suit isnot cognisable by the Civil Court but lies in 
the Revenue Oourt. 

Where the question as to the jurisdictionof the 
Court is not raised or cannot be allowed to be 
raised the Court is not bound to consider suo moto 
whether it has jurisdiction. O MAHADEO SINGH v. 
Pupar Sines, 7 O. W. N. 21; 14 R.D.5; Ind. Rul. 
(1930) Oudh 287 671 


Party obtaining release from liability in 
return for foregoing claim— Estoppel, effect of,on 
substantive rights. : 
Where a person obtains a release from a liability 

upon the understanding of foregoing a definite 
claim against a third party, that person is estopped 
from asserting or enforcing the claim to the detri- 
ment ofthat party. Therule of estoppel although 
primarily 4 rule of evidence affects substantive 
rights. A Wauipan v. Nasir Kuan, Ind. Rul. (1930) 
All. 487; A. I. R. 1930 All. 434; (1930) A. L. J. 1012 | 

183 
Evidence—Circumstdntial evidence, conviction on, 

when proper. x 3. 

, In cases based only on circumstantial evidence, the 
cifcumstantial evidence should be so strong asto point 
very clearly to the guilt of the accused. M SANKARA- 
LINGA THEVvAN In re, 31L, W.451; 58 M. L J. 397; 
Ind. Rul. (1930) Mad. 698; 31 Or. 1. T. 712; (1930) M. 
W. N. 496; A.I. R. 1930 Mad. 632; 53 M. 590 506 


Witness related to party—Value of evidence. 

The fact that a witness is related to a party is not 

a sound reason for discrediting his evidence but is 
a good ground for scrutiny. A Emperor v. BINDESH- 
WARI SINGE, A L R 1930 All. 277; Ind. Rul, (1930) All. 
477; 31 Cr. L. J. 630 45 


Evidence Act (I of 1872),s. 6—Rape case—Mother's 
‘statement that girl raped had made certain statements 
to her, admissibility of-—Penal Code (Act XLV of 
1860) s. 875. 
Where ina rape case the mother of the girl raped 
said that the girl had told herafter the occurrence 
that she had been bitten bya leech: . . 
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Held, that the mother's statement was not substan. 
tive evidence of the fact that the girl had been bitten by 
a leech, though it could possibly be ‘used to corro- 
borate or contradict the statement made by the girl, 
G SREBEARI SWARNAKAR v. EMPEROR, 50 0. L. J. 523] 
A. I. R, 1930 Oal. 132; Ind. Rul, (1980) Qal. 415; 31 Or. 
L. J. 656; (1930) Or, Gas-133 0 175 
= 58.11, 13—Dispute as to title to lands 

‘Desomiption of, boundaries tn deed ralattiig to 

adjacent landa, admissibility of, -0 0 o u 
In a dispute relating to title to landthe trial Oourt 
admitted a document relating to ansighbouting plot 
executed in favour ofthe deféndants and nêcepted 
by them, in which the boiitidaries desétibed were in 
favour of the plaintiff. Another document exéeuted 
by ar adjacent owner in favour ofa third person 
containing a similar description was also admitted 
in evidence after éxamining this person who proved 
the correctness of the boundaries : of ees 

Held, that the trial Court did not commit any 
error of law inadmitting these do¢uments for deter- 
miniig the question of title. © Monim. CHANDRA 
Basak v. KANAILAL Sana, 33 O. W. N. 1085; A. I R. 
1930 Cal. 811; Ind. Rul. (1930) Cal. 417 _ , 324 

S. 23—Letters marked ‘without prejudice,’ 
admissibility of—Waiver.of privilege by, admission. 

Where aletter marked ‘without prejudice’ is 
tendered by a party inthe ordinary course in evi; 
dence and admitted by the other side the privilege 
with regard to theadmissibility of theletter must 
be deemed to have been waived. 





Section 23 ofthe Evidence Act does not exclude 


from the category. of relevant evidence a letter.mark- 
ed ‘without prejudice’ unless it is given under cir- 
cumstances from which it can be inferred that the 
addressee also agreed to respect the privilege claim- 
ed by the ‘writer. O Lucknow Improvement Trust 
v P. L. Jarriy & Oo,, 60. W. N. 1088; A: I. R.1930 
Oudh 105; Ind, Rul. (1930) Oudh 231; 5 Luck. ae 
S. 24—Confession to village headman, 
admissibilily of—Village headman, whether ‘person 
in authority'—Confession not made owing to 
inducement, admissibility of—Value of such 

confession. wae . 

The headman of a villageis a person in author- 
ity within the meaning ofs. 24 ofthe Evidence Act 
but before a confession made to him could be ruled 
out it must be found that the making of the confession 
was caused by an inducement, threat or promise, and 
further that such inducement, threat or promise was 
sufficient to give the accused grounds which would 
appear tothe accusedreasonable for supposing that 
he would gain any advantage or avoid any evil ofa 
temporal nature. rae oo i 

Where there was evidence to show that the head- 
man told the accused who had m4de'a confession to 
him that ifshe would tell the truth he would speak 
to the thanadar tolet her off but there was nothing 
to show that the confession was made onaccount of 
this inducement : EIES 

Held, that the confession was not inadmissible, 

It isalwaysa wiserule, when evidence can be 
questioned andthe evidenceisnot necessary for de- 
cision, to attach as little.importance as possible to such 
evidence. O, UMRAI v... EMPEROR, 6 O.. W.N. 947: 
Ind. Rul. (1930) Oudh 235; 31 Cr. L. J. G80, 427 
——— 8, 24—Retracted confessions, value of... 

There is nothing tó prevent.a confession although 
retracted from being giveneffect to as against the 
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maker. But where theconfession has been retracted :—- s. 91, ; 
the general rule is that that independent corrobora- See REGISTRAION Act, 1908, s. 17 . 401 
tion of the confession: should be required in order —————gş. 91. See EvIDENCE Act, 1872, s. 65 358 


that the Court may be satisfied that the confession a 
true. C Emperor v. BALAI Guosu, 50 O. L. J. 418; 
AIL R. 1930 Cal. 141; Ind. Rul. (1930) Cal. 438; 31 
Or. L; J. 667; (1930) Or. Cas. 141 486 
$8. 24, 32 (3)—Confession, retracted, how 
far can support conviction—Involuntary nature of 
confession, proof of—Confession, false, whether 
proof: of its being not voluntary—Approver— 

Pardon forfeited—Previous deposition, whether can 

‘corréborate retracted confession—Statement of 

deceased accomplice, exonerating accused, whether 

admissible under s. 82 (8). 

. It is unsafe to rely on a retracted confession unless 

it. is corroborated in material particulars by credible 
independent evidence, or unless the character of the 
confession and the circumstances under which it 
was taken indicate its truth. 
_ The weight to be given to a retracted confession 
must depend upon the circumstances under which 
it was made and retracted, including the reasons 
given by the prisoner for its retraction. 

Section 24 of the Evidence Act does not require 
positive proofofimproper inducement to justify the 
rejection -of a confession; anything ranging from 
barest -suspicion on the one hand and absolute 
‘certainty on the other may be sufficient to satisfy 
the requirement of the section forthe rejection of a 
confession. If prima facie a confession is false, 
inconsistent or absurd, that may suggest that it is 
not voluntary.- - : 

Deposition of an approver whose pardon has been 
forfeited having itself been retracted cannot afford 
any: corroboration of a retracted confession. 

The statement of an accomplice incriminating 
himself and exonevating another from guilt in 
admissible in evidence after his death under s. 32 (3) 
- of the Evidence Act N SHEIKH SHAFIY EMPEROR, Ind. 

‘Rul (1930) Nag, 283; 31 Cr. L. J. 661; A.I. R. 1930 

Nag. 259 :- t f 459 
———- 8, 32 (3)—Partition—Statement that witness 

used to hear from his ancestors ‘that they were 

divided, admissibility of. . 

Where the question in issue was whether there had 
‘been-a‘partition and one of the witnesses said that 
he used to hear from his deceased ancestors that there 
had been a partition: 


Held, that the statement was admissible in evidence 


under s. 32 (3), Evidence Act. N JAITRAM v. NAROTTAM 
Acl R. 1929 Nag. 131; Ind. Rul. (1930) Nag. 305 689 


ss. 65, 91—Written grant—No 

of loss of 

sibility, of. 

Where a grant which has been re duced to the 
form of a document is alleged to have been lost, 
secondary evidence of the same can be admitted only 
if there is evidence on the record to show that the 
document has been lost. ` O MUHAMMAD KHAN v. SHEO 
Burks SINGH, A. I. R. 1929 Oudh 447; 6 O. W. N. 
859; 13 R. D. 685; Ind. Rul. (1930) Oudh 214; 5 Luck 


377 358 
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original —Secondary evidence, admis- 





&. 90, scope of 

There is no presumption under s. 90 of the Evi- 
dence Act with regard to unsigned aceounts not pur- 
porting tobe in the handwriting of any particular 
person, N Trimpaxpas V. MATHABAI, Ind. Rul. (1930) 
Nag. 289; A. I. R. 1930 Nag. 225 


609° 


ss. 91. 92. See DEKKHAN AGRICULTURISTS* 

_ Rewrer‘Act, 1879, s. 10—A 4 233 
= s. 932—Oralevidence to disprove agreement 
‘implied by law, admissibility of. e` Da 

Evidence to prove that there was an oral agree-. 
ment contrary to the implied agreement under 
s.550f the Transfer of Property Act is not .ad- 
missible. A MUHAMMAD SIDDIQ v. MUHAMMAD NUH, 
(1930) A.L. J. 653; Ind. Rul. (1930) AH. 489; A.I R. 
1930 All. 771; 52 A. 604 >= 185 
~—— S, 92—Oral evidence to prove sham nature 

of transaction, admissibility of. 

Under s. 92, Evidence Act, although oral evidence 
of the intention of parties is inadmissible, evidence 
regarding the attendant circumstances is admissible, 
VENKATARATNAM V. VENKATasWAMI, A. I. R. 1929 Mad. 
807; Ind. Rul. (1930) Mad. 634 202 
———-$.92—Oral evidence to prove that real con- 

sideration of sale-deed was more or less than amount 
stated in deed, whether admissible. - 

A party to a document of sale of immoveable pro- 
perty admitted to be a sale, that is, a transfer of im- 
‘moveable property fora stated consideration. cannot 
be permitted to adduce evidence toplead that the con- 
sideration was more in amount thanis stated in the 
“document. i 

Under s. 92, Evidence Act, itis open to a party to 
-a document to prove want of consideration or failure of 
consideration butit-is not open to him to prove that 
the amount of consideration agreed upon was more to 
was less than what is stated in the document. M 

MOTHEY KRISENAYYA V MOHAMMAD GALEB Sanip,3l L.W. 
444: 58 M.L J 240: A. I R.1930 Mad. 659; Ind. Rul. 
(1930) Mad. 700; (1930) M. W. N. 156 508 


s, 92, Proviso 4—Conduct of parties, whe- 
ther admissible to prove waiver of right to recover 
rent under registered deed—Mere acceptance of 
lower rate, effect of—Waiver not to be inferred 
unless ‘evidence is unequivocal. 

The expression ‘oral agreement’ as used in proviso 
‘4 to s. 92, Evidence Act, is wide enough to include 
all unwritten agreements, whether they are oral or are 
implied from acts and conduct of parties. s 

Mere acceptance of a reduced rent by the landlord for 
a number of years does not deprive bim of his right 
to claim rent at the stipulated rate. ‘ 

“Though where the conduct of the landlord is less 
equivocal, as for example, when he sues the tenant on 
the basis ofthe reduced rent asif that was the rent 
payable for the land, it may be presumed that the 
landlord has waived bis right to recover a higher rent, 
the principle of waiver must be strictly construed and 
should not be extended to cases where the circum- 
stances are not clear and conclusive 

Evidence of conduct is admissible to show that 
as between the landlord and the tenant, a term in 
the kabuliyat, forthe payment of a particular rate 
of rent on theexpirationof the term of the lease if 
the tenant would hold on, was never intended to be 
acted upon or enforced. 

Evidence of conduct is also admissible to prove an 
estoppelor wavier. Pat Kumanpas v. RADHIKA SINGH, 
10 P. L. T. 669: A. I. R. 1929 Pat. 717; Ind. Rul, (1930) 
Pat. 433: 9 Pat. 487 - 625 


6 
— S. 101—Suit for money—Denial of elaim— 
Plaintiff producing document containing admission 
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of defendant—Burden of proof—Practice—Consent 
to trial on pleadings—No right to remand for 
adducing evidence, - : 
If a person denying a liability .is confronted with 
his own admission of liability. the onusis upon him 
to show that such admission was obtained from him 
under circumstances which would prevent its being 
legally binding*upon him. . . 

The plaintif! sued the defendants fora certain sum 
of money said to be due, to him on account of labour 
supplied to defendants alleging that the accounts were 
settled and, the said sum was found due. He. pro- 
duced a document signed by the defendants which 
contained an acknowledgmentthat.this amount was 
due to the plaintiff. The defendants denied liability 
but admitted execution of the document, and the 
parties agreed to trial on thepleadings without ad- 
ducing evidence ; : I 

Held, (1) thatthe burden wason the defendants to 
prove that the amount sued for was not due to 
plaintif ; f 

(2) that as the parties had agreed to. trial on the 

pleadings, the case could not be remanded for allowing 
the defendants toadduce evidence. R Fonrynp & Co. 
v. APPANNA, A. I. R. 1929 Rang. 263; Ind, Rul. (1930) 
Rang. 193 K 257 
s, 106. See MoRTGAGE 277 
s. 108— Person not heard of for seven years— 

Presumption—No presumption as to time of death. 

The only presumption that the Oourt is entitled to 
draw by the fact of a person not having been heard 
of for more than seven years prior to the institution 
of the suit is that he was dead on the date of the 
institution of the suit. There is no presumption at 

, all about thetime of his death. A GUDRI SINGH v. 
JANGI Sing, Ind. Rul. (1930) All. 457 25 
——— 8.114, Illus, (e)—Presumption of regularity . 

of official acts—Sanction for prosecution—Names 
written on back of paper—Presumption that sanc- 
tion was signed after names were written—Presump- 
tron. 

Where a sanction for prosecution by the Ohief 
Secretary to the Government referred to the ‘under- 
mentioned persons’, andthe names of the persons 
were shown on the back of the paper : : 

Held, that there was a presumption that all 
official acts’ were regularly performed and it 
could not be assumed that the Chief Secretary signed. 

. the sanction before the names of the accused persons 

were written on the paper. L EMPEROR v Diwan CHAND 

JouLy, A. I. R. 1930 Lah. 81; 31 Or. L. J. 692; Ind. 

Rul. (1930) Lah. 539; (1930) Or. Cas. 17 347 


$.115—Appellant withdrawing money deposit- 
ed by opposite party—No estoppel against prosecuting 
appeal 
Where, under the terms of a decree the defend- 
ant had to deposita certain amount for payment to 
the plaintiff and the plaintiff, after ‘preferring an 
appeal from the decree, withdrew the money deposit- 
ed bythe defendant, under protest and after speci- 
fically stating that he reserved tohimself the right 
to prosecute his appeal : = 
Held, that the plaintift was not estopped or preclud- 
ed by any provision of law from prosecuting his 
appeal. LJ. Karkasap v. F. KEHAMBATTA, A. I. R.1930 
“ Lah. 26; Ind. Rul. (1930) Lah. 531; 11 Lah. 342; 31 
P. L. R. 668 -339 


a — S, 115—Estoppel—Acti8e inducement of 
belief, or intention to mislead, whether essential ~ h 
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- Intentionally’, meaning of —Statement as to heirship , 
or devolution of interest, whether creates estoppel 
—Thing’, meaning of. 

To create estoppel itis not necessary that there 
should be active inducement on the part ofthe de- 
clarant of a beliefin the mind of another person, 
but itis enoughif the declaration is such by which’ 
the declarant in the ordinary course permits some- 
body else ‘to believe in thetruth of the’ declaration 
and toact on that belief. It is also not necessary 
that the person whose acts and declarations induced, 
another to actin a particular way must have been 
under no mistake himselfor must have acted with 
an intention to mislead or deceive. 

A mixed question ofldw and fact isa ‘thing’ 
within the meaning of s. 115, Evidence Act.’ 

During the pendency of an appeal by the defend- 
ants in asuit for rent, one of the plaintiffs died. 
The matter was not brought to the notice of the Court 
and the appeal was allowed. The surviving plaintiffs 
preferred a second appeal contending that the appel- 
late decree was void asthe heirs of the deceased 
plaintiff had not been impleaded. It appeared, 
however, that during the pendency ofthe appeal in 
first Appellate Court the surviving plaintifis had 
instituted other suits for rent against the defendants 
‘in which they had stated that the interest of the 
deceased plaintiff had vestedin them : 

Held, that asthe surviving plaintiffs had led the 
defendants to believe that the interest of the deceas- 
ed had vested in them, they were estopped from con- 
tending in second appeal that there were other 
heirs. © BARKAT ALI v. Prosanna Kumar, 633 O. W.N. 
873; A.I. R. 1929 Cal. 819; 57 0.171; Ind. Rul. (1930) 
1929 Oal. 404 164 


—§—— $8.143,154—Putiing leading questions to 
one'sown witness, whether amounts to cross- 
examination—Evidence of such witness, whether can 
be relied on. 

Putting leading questions to one’s own witness 
with the permission of the Court under ss.154 and 

143 of the Evidence Act does not amount to declar= 


-ing the witness as hostile and ‘cross-examining him 


so-as to preclude the party who has called him from 
relying upon the evidence of that witness. 

Par Lort-Williams, J.—Sections 143 and 154 of the 
Evidence Act read together do not give power to the 


< prosecutionto put leading questions to their own 


Witnesses even with the assent of the Judge. 

The meaning of s.154o0ftbe Evidence Act is that 
a party may, with the permission of the Court, treat 
a witness as hostile and cross-examine him and the law 
in thisrespect in India is not different from the law 
which obtains in England. G BIKRAM ALIP, JIMPEROR, 
500. L.J. 467; A. I. R. 1930 Cal. 139; 31 Or. L. J. 610; 
Ind. Rul. (1930) Oal. 386; 57 O. 801; (1930) Or. Cas. 139 

66 

s 154—Treating witness as hostile, effect 

of—Whole evidence of witness, whether should be 
discarded. 

A party who treats his own witness as hostile and 
cross-examines him is not thereby prevented from 
relying on admissions made by the witness in his 
favour. Pat Sosrat Sao v. EMPEROR, 11 P.-L. T. 148; 
9 Pat. 474; A. LR 1930 Pat. 247; 31 Or. L. J. 721; Ind, 
Rul. (1920) Pat. 452 -* 836 


s, 157— First Information Report, whether 
can be used. as substantive evidence. é 
The First Information Report although a document 
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of great importance is not a piece of aubstantiv® 
evidence, ard can be used only as a previous statement 
admissible tocorrobarate or contradict the author of 
it and for no other purpose, M In re SANKARALINGA 
Trevan, 31 L.W. 451; 58 M. L. J. 397; Ind. Rul. (1930) 
M, 698: 31 Or. L J. 712; (1930) M. W. N. 496; A.L R 
1930 Mad. 632;-58 M. 590" 506 
8. 165—-Power of Magistrate to question 
: witnesses, 5 

Under s, 1850f the Evidence Act a Magistrate is 
entitled to put toa witness any question at any 
time and'inany form, N Pratap SINGH v, EMPEROR, 
Ind. Rul. (1930) Nag. 273; 31 Or. L. J. 659 449 
Executing Gourt—Power to question validity of 





decree. ‘See Minor 236 
Execution of decree—Dismissal of objections— 
Erroneous ` statements’ in sale proclamation— 


Attention of Appellate Court drawn to such errors 

-2 Procedure to be followed by Appellate Court. 

The ‘Objections raised by a judgment-debtor to 
an application for execution were disposed of on 
the 7th J uly, 1928. The sale proclamation was 
‘drawn up‘on the 10th July, 1928, with an incorrect 
Statement ofa claim, The judgment- -debtor object- 
ed to ‘this statement in appeal: 

‘Held, that though the objection was not one which 
could’ be ‘properly decided by the Appellate Court, 
as the attention of, the Appellate Court was drawn 
‘to’ the fact; it was ‘desirable to draw the attention 
‘of the Subordinate Judge’ ‘to the matter with a view 
to his considering’ the propriety ofan amendment to 
avoid further litigation. A Cusorsy Lat y. Banst 
Dzar, A.I R. 1929. All, 699; Ind. Rul, (1930) All. 610 

754 


Order recording satisfaction of decree and l 


. dismissing application for executron—Application 
for re-opening such onder on ground of mistake in 
calculation, competency of. 

Where an orderrecording satisfaction of a decree 
and dismissing an application for execution is made 
on the:application: of ‘the deeree-holder himself, it 
cannot be re-opened on the ‘sole ground that the 
decrea-holder had made amistake in calculating the 

amount dueto him. G DWIJENDRA KRISHNA Dorr v. 
Kenar Nata; 33 0. W. N. 739; A. L R. -1929 Cal. 670; 
. Ind. Rul. (1930) Cal. 399 ` N 79 
Executor. See. ADMINISTRATOR 


Forast Act (XVI of 1927),s. 26 (h)—Prosecution 

_, for, clearing or breaking up forest land—Accused 

' and his predecessors proved to have been in occu- 

pation for ‘several years—Conviction 

legality” of —Burden of- proving that land is forest 
or’ waste land: 

A_pergon dannot be, convicted under s. 26 (k) of 
the Forest Act for clearing or breaking up reserved 
forest land. where the evidence shows that such 
clearing or, breaking up musthave taken place at 
the hands of some‘of his predecessors and not in 
‘his time. 

Where acertain land has been in the possession 
of thé accused for several yearsit must be held to 
have been occupied land and not to have been forest 
or waste land uutilthe point is properly established 
-by the prosecution. N Nago WANI v. Emreror, As I. 
R. 1929.Nag. 190; Ind. Rul. (1930) Nag. 302; 31 Or. L 
. J. 708 . 622 
Fraud—Fraud not carried. out—Document, whether 

cat be relied on. 

To enable a fraudulent confederate to retain prop- 
- erty: transferred to him in ordet- to- effect. a- fraud, 
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“the contemplated fraud must, 


‘has parted. with. M VENKATARATNAM v.- 


270 


of accused, . 


t1930 


Fraud—conold. 


according to. the 
authorities, be effected. Then and then alone, does 
the fraudulent grantor or giver, lese the right to 
claim the aid of thelaw to recover the property he 
VENKATA- 
SWAMI, A I. R. 1929 Mad. 807; Ind. Rul. (1930) Mad. 
634 °° 202 


` Grove—Sale of groves whether entitles landlord to - 


re-enter—General custom in-Oudh— Wajib-ul-arz—" | 


” Evidence of special custom, what amounts to.- 

There is no general custom in the Province of 
Oudh which enables the landlord to re-snter in the 
case of the transfer of-a grove, apart from-a 
village custom to be proved by the wajib-ul-arz or 
other evidence. 

“Where it appeared from the wajib-ul-arz that 
there was one custom applying toa certain number 
of groves by which a sale by the grove-holder 
would amount to an abandonment and the -landlord 
would be entitled to take possession of the grove, 
but there were two groves which were exempted 
from this custom and another custom was sub- 
stituted, namely, that, if the grove-holder trans- 
ferred his grove, the landlord would be entitled to 


<. what is known as haq chaharum ‘on one-fourth of 
the 


sale consideration. Lastly there were two 

groves for which no custom was prescribed at all: 
Held, that this was not sufficient to -prove a 

uniform village custom. O GADADHAR PRASAD w. SUMER 

Sinas, 13 R. D. 778; A. I. R. 1929 Oudh 541; Ind. Rul. 

(1930) Oudh 273 657 

Guardians and Wards Act (VIII 0f 1890), s. 25 
—Muhammdan Law—Guardianship—Hizanat”— 
Minor 7 years old—KFather's right to custody— 
Remedy open.to him—Guardianship . Court, 
exclusive jurisdiction of—Hxpression “removed 
from custody, meaning of--Constructive custody, 
whether enough. 


The only remedy of a guardian for obtaining i 


custody of his child isunder s. 25 of the Guardians 
and Wards Act which vests exclusive jurisdiction in 
the Court exercising the powers under that Act to 
deeide whether or not it is for the welfare of the 


‘. minor to remain with the person who has his custody 


or be restored to the guardian. ° 

The words “removed from custody” ins. 25 of the 
Guardians and Wards Act refer both to actual ‘and 
constructive. custody. 

The “hizanat” or custody of a minor Muhammadan 
boy under the age of 7 years is vested in the mother; 
and on attaining that age,the minor will be deemed 
tobe in constructive custody of his father, even 
though the actual custody continues with the mother 
and’an application by the father: under s. 25 of the 
Guardiansand Wards Act is competent; it is not neces- 
sary forhim to apply and infact he cannot apply for 


removal of the mother as guardian and for his being 


appointed guardian: 

Refusal to delivera minor tohis natural guardian 
when asked to do so by the latteramounts in effect to 
removal from his custody giving him a right to 
apply under s. 25 of the Act. - 

Quære —W hesther “hizanat” under Muhammadan 
Law is thesame thing as guardianship of person of a 
minor as contemplated by the Guardians and ‘Wards 
Act. S ALUM KHATOON v. ABDULLA Gor MAHOMED 
Ind. Rul. (1930) Sind 141 
s. 29—Alienation | by guardian, with 

sanction of Court—Purchaser not bound to ingute 
- into necessity. 


387° 
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Where there is an order of a- Court authorising 
the guardian of an infant to raise a loan on the 
seaurity of the infant's estate the lender is entitled 
to trust to that order andhe is not bound to enquire 
as to the expediency or necessity of the- loan for the 
benefit of the infant’s estate in the absence: of fraud’ 
or underhand dealing. ` O Mata BAKHSH SINGH 2. 
PATRAT Kunwar, 6 S W. N 1134; A.I. R. 1930 Ondh 
55; Ind. Rul. (1930) Oudh 238; 5 Luck. 471 430 
ss. 29, 30—Mortyage by guardian without 

permission of Court—Mortgagee érecting costly 

buildings—Sutt by minor to avoid mortgage—~ 

Mortgagee, whether entitled to cost of buildings— 

Transfer of Property Act (IV of 1888), s. 51— 

Contract Act (IX of 1872), 8. 64—Equity. : 
_ Section 51 of the Transfer of Property Act cannot 
be applied to a case where the party invoking its aid 
claimed to be in possession as mortgagee and eould 
not have believed “in good faith that he was absolutely 
entitled thereto", nor can the principle underlying 
that section be extended to the case of a mortgagee. 





Though a plaintiff seeking to recover possession of ` 


property by avoiding a transfer may be puton terms 
by the Court, the Court can mpose only conditions 
of an equitable nature. : 
The defendant obtained a mortgage ota bungalow 
belonging to the plaintiff for asum of Rs. 1,400, from 
the -plaintiff's certificated guardian, a pardanashin 
lady, without the sanction of the Oourt. The defen- 
dant erected a number of new buildings at a total cost 
of Rs 11,621, There was also a condition in the mortgage 
for payment of interest at 2 per cent. per mensem on 
en redemption. Ina suit bythe plaintiff for recovery 
the outlay, of possession of the bungalow: 
Held, that it would be wholly inequitable to compel 
the plaintiff to pay the value of the buildings. 
Held, further, that s. 64 of the Contract Act had no 
_ application to the case-as that sections con fined to 
benefits actually received ‘under the contract. A 
Bronu- v. BHABHUTI Perasan, Ind. Rul. (1930) All. 587 i 
73 


Hindu Law—Adoptlon—Will imposing limitations 
on adopted son's powers, validity of—Adopted son 
being major, effect of. 

A -Hindu made’ a Will announcing his intention 
to adopt the defendant and directing the defendant 
to redeem the lands of the plaintiff, one of the tes- 
tator’s relations who had been living’ with the testa- 
tor. The defendant was adopted and the plaintiff 
filed a snit to compel the defendant to carry out the 
terms of the Will: | 

Held, that the Will being in respect of ancestral 
property, was void asagainst the adopted son, and 
the directions contained therein, though they were 
mandatory in their nature and not void for uncer- 
tainty, were not binding on the defendant. 


The rule laid down by the. Privy Council in 
Krishnamurti Ayyar's case is not confined to cases 
where the adopted boy is a minor. B Suivram 
PANDURANG Vv. RAMKRISHNA Suivram, 31 Bom. L R. 
1246; A. I R.1930 Bom. 58; Ind. Rul, (1930) Bom. 276 

se > <- 772 


= Alienatlon—Antecedent “debt —Pressure, 

whether necessary —Speculative transactions, whether 

Avyavaharika, ; 

Ifa debt due from the father was antecedent, it is 
immaterial that it was neither pressing npr even due, 
since.pressureis not a pre-requisite of antecedence 
though it is proof of necessity, nor is. the fact that 
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the debt might have been otherwise paid even rele- 
vant to the question of antecedence. 

Speculative transactions though imprudent cannot 
be said to be immoral or avayavaharitk. N NARAIN 
Rao v. HANUMANTRAM, Ind. Rul. (1930) Nag. 277; 13 N. 
L. J. 138; A. I.- R. 1980 Nag, 273; 26 N. L. R. 277 + 





a os 453 
Custom, proof of—Analogous custom, evi- 
- dentiary value of—Parity of reasoning, enlarge- 


ment of custom by, whether permissible—Suecession 

—Custom and Hindu Law, combination of, whether 

allowable—Nattucottai Chetties—Custom of reverter 

of daughter's stridhane to parents. ` 

In acase where a custom is pleaded in derogation: 
of Hindu Law that custom should be clearly defined 
and proved, so that, ‘given the facts -of the case, 
there will be no vagueness or obscurity as to the 
application of the custom. 

“The evidence ofa custom pleaded to have the 
force of law must proveit to be continuous, uniform 
and specific. i : 

No reason, even the highest whatsoever, would 
-make a custom or Jaw, and, therefore, a custom can- 
-nob be enlarged by any parity of reasoning, ‘since 
reason has no part in the making of such custom. 

Qustoms may be similar or contradictory, prob- 
able or improbable, and the existence of one custom 
is not evidence for the existence of another. The 
only proof of custom isthe evidence of that custom 
and no other—evidence that given certain data certain 
results follow with the force of law. 

Where the evidence ofa custom furnished one 
definite instance and one vague instance ofa very 
modern dateand neither ofthem prior tothe date 
of the suit: 

Held, that it was inadequate to discharge the onus 
which lay onthe plaintiff to prove a custom, uni- 
form, definite and specific, and having the force of 
law. . 

A custom by which if the daughter of the family 
died issueless, the stridhanam given to her would 
revert to her parents cannol prove or render prob- 
able another custom by which such reverter occurred 
even when the daughter had issue and died leaving 
issue. In such acase the plaintif setting up the 
custom could not rely on Hindu Law to render the 
daughter's estate that ofa limited owner and claim 
it for the family. The manner of inheritance must 
be wholly either one way or the other, either accord- 
ing to custom or according to Hindu Law. M 
PALANIAPPA CHETTIAR Vv. OHOCKALINGAM OHETTI, 57 M. L. 
J.817; 30 la, W. 1040; A. I. R. 1930 Mad. 109; Ind. Rul. 
(1930) Mad. 595 131 


Guardlanship — Mother-in-law, whether 
entitled: to give daughter-in-law in marriage— 
Hindu Widow's Remarriage Act (XV of 1856); s. 7. 
A mother-in-law ‘has no right under the Hindu 

Law to give her widowed daughter-in-law in mar- 
riage. L Sant Ram-v. EMPEROR, A. I. R. 1929 Lah, 
713: 30 P. L. R. 573; Ind. Rul. (1930) Lah. 518; 31 Cr. 
L. J. 648; 11 Lah. 178 : 310 


Joint famlly—Alienation by manager—Loan 
for expenses of gauna ceremony of daughter, whether’ 
binding. on family—Tests of legal necessity— Rate of 
interest—Duty of creditor—Mere provision for com- 
pound interest, whether unreasonable. | , 

Under the Hindu Lawif, having regard to what 
is customary in the society.to which the family be- 
longs, a'certain expenditure is reasonable, such that 


> 





` 
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a prudent man similarly situated would incur ^r 
Buch that other members, if adult, are likely to sanc- 
tion, it may well be regarded as money spent on 
‘legal necessity’. T : 2 , i 
. Where . the manager ofa Brahmin family occupy- 
ing a respectable. position in society borrowed 4 
loan. of: Rs. 70 for the Gauna ceremony of a daughter 
of the family : er 
: Held, that the loan was binding on the other mem- 

bers of the family. à 

There is no rule, of law that inthe caseofa loan 
to the manager ofa joint Hindu family the creditor 
must invariably establish by evidence that the par- 
ticular rate of interest which a member of a joint 
Hindu family agreed to pay, however reasonable it 
may appear to be on the face of it, was the lowest rate 
at, which the borrower.could have raised the mone 
needed for the purposes of the family. . 

Where the rate ofinterest provided was 12 per 
cent. per annum compound interest; _. ; 

Held, that the stipulation for compounding the 
interest at the end of the year was not unreason- 
able. A BAJRANGI. MISIR v. PADARATH Sincan, Ind, Rul. 
(1930) All. 615; A. I. R. 1930 All. 504;.(1930) A. L. J. 
1073 759 


f Joint family—Debts incurred in trade started 
by junior members—Minor members, liability of. 
In all joint families where a person who is notthe 
father is the manager, the criterion’ by which the 
-binding nature of debts incurred by him should be 
decided with referenceto the minor members of the 
“family is whether they were borrowed for the benefit 
of the family. 
: The @arrying on of an entirely new business by 





some of the junior members with borrowed capital ` 


‘on a scale which was totally incommensurate with 
any ofthe family estates is-not an act which would 
bind the minors, especially where it is shown thatthe 
manager did not take any part inthe new business. 
M RAMALINGA CHETTY Vv. VELLORE MERCANTILE BANK 
Lrp., 57 M. L. J. 822; 30 L. W. 1035; A. I. R. 1930 Mad. 

` 138; Ind. Rul. (1930) Mad. 598 : 134 


— —-— Manager's power to refer to arbitra- 
tion. See Orvıu PROCEDURE Copz, 1908, Sox. I, 
Para, 14 f na .- 209 








——— ——— Mortgage by father—Property sold 
under decree~Son, whether entitled to resist . pur- 
chaser's claim for possession by merely showing 
want of necessity—Burden on sonto prove immoral 
nature of debt. 

Underthe Hindu Lawif a debt contracted by a 

_ father be one which theson isunder a pious obliga- 
tion to pay, the son cannot set up his rights against 

alienation made by the father to pay off that 

. debt. ‘ 


Where joint ancestral property has passed out of a° 


joint family, either under a conveyance executed bya 
_ father in consideration of an antecedent debt, or in 
„order foraise money to pay off an antecedent debt, or 
-undera saleinexecution of a decree for the father’s 
debt, his sons by reason of their duty to pay their 
father's debt,cannot recover that property unless 


they show that the debts were contracted for im- . 
` moral purposes, and that the purchasers had notice ` 


that they were so contracted. 
A Hindu father mortgaged joint family property and 
“the mortgagee obtained a decree and purchased the 
mortgaged properties in execution. He obtained a rent- 
` decree against the mortgagor's tenants and the tenants’ 


INDIAN CASES. 


(3930. 


“Hindu Law—eontd. 


rights were purchased by the plaintiff. The plaintiff- 
obtained possession but was dispossessed by the; 
mortgagor’s son. In a suitfor possession by the 
plaintiff against the son: > ao hee? ak 
Held, that the defendant’was not entitled to resist 
the plaintiff merely on the ground that the mortgage 
was not supported by legal necessity. Pat RAMTAHAR 
THAKUR V: JAGTANAND JHA, 11 P. L?T. 234; Ind. Rul. 
(1930) Pat. 460; A. I. R. 1930 Pat. 327 844 
Jolnt famlly—Suit for partition between joint 
Hindu family and strangers—Grandsons represented 
: by their father, whether necessary parties: | 
In a litigation between a joint Hindu family and 
strangers, the manager of the joint family and especial- 
ly the father, represents the joint family and ina suit 
for partition between members of a joint Hindu 
family, on the one hand and strangers to the family on 
the other, the grandsons are not, therefore, necessary 
parties. S SABIJRAM.v. BHAMBHOMAL, Ind, Rul. (1930) 
Sind 137; A. I. R. 1930 Sind 147 377 
-——— Mlgration—Change of, law—Presumption— 
- Hindu domiciled in Guzerat, law applicable to 
On migration a family is presumed tocarry with it 
its personallaw until the contrary is alleged and 
proved, the principle being that the law existing at 





- the time of migration continues to govern the migrat- 


ed members until it is renounced. 

A person domiciledin Guzerat is governed by the 
Mayukha School and not, by the Mitakshara School of 
Hindu Law. N Termpaxpas v., MATHABAI, Ind, Rul. 
(1930) Nag. 289; A. I. R.1930 Nag. 225 609 
—____— Mutt—Permanent lease by head of mutt 

for purposes not binding on mutt, whether good 

_ during _ lifetime of head. ` 

The head of a muttis nota mere trustee of any 
pařt ofthe general endowments of the mutt but 2 
functionary having -a much higher right with larger 
powers of disposal and administration and a personal 
interest ofa beneficial character, although he may 
be a trustee in respect of any specific property speci- 
fically entrusted to him for specific purposes. 

Apart from the question of necessity or benefit, 
the head of amutt is incompetent to create any in- 
terest in respect of the mutt to enure beyond his 
lifetime. A permanent lease by the head of a mutt 
in excess of his powers is, however, good till the end of 
the lifetime of the grantor. M OHIDAMBARA SIvAPRAKASA 
v. SoMASUNDARAM PILLAI (1929) M. W: N. 840; Ind. Rul. 
(1930) Mad. 619; A. I. R. 1930 Mad 422; 32 L. wo 
———Partition. See Hinnu Law—Wivow 
— Evidence of partition—Cessor of 

commensality. 

Cessor of commensality is anelement which may 
properly be considered in determining the question 
Whether there has been a partition of joint family 
property but itis not conclusive. It is necessary to 
consider whether the evidence in other respects 
supports or negatives the theory that the cessor was 
adopted with a view to partition in the legal sense of 
the word. N Jartram v. Narorram, A. I. R. 1929 Nag. 
131: Ind. Rul. (1930) Nag. 305 689 
— Jeshtabhagam. See Civit PROCEDURE 
Cope, 1908, Šos. II, para. 14 209 


Partition between father and sots— 
Grandmother, whether entitled to any share—Congent 

` decree—Share given to widow as stridhan with con- 

- dition thag her grandson shall take after her death— 
Grandson's share, whether separate. or family 
property. : oaa 
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Under the Mitakshara Law on.a partition between 
father and his sons, the father’s mother is not entitled 
to a share. - . 54. 

By aconsent decree a certain sum of money was 


given to a Hindu widow with absolute powers of dis-. 


posal. Though her sons were alive at the time, it 


was provided in the decrée that after her death, the’ 


money wast bee divided among her grandsons in 
certain shares : i ' ; 

: Held, that the grandsons took their shares, after hèr 
death, as their separate. property, and not as joint 
family property. 8 Jamnazar-v.' VASUDEO ŞAGARMAL, 
32 Bom. L. R: 48: Ind. Rul. (1930) Bom, .297; A. I. R. 
1930 Bom. 302; 54 B. 417 . : 793 


Partitlon—Sale by one member of certain 


properties to. anothhr, effect of. A 
If a member of an undivided family sells the whole 
of his share in some of the family properties or part 
of his share in such properties but not in other prop- 
erties, it may be that he continues undivided with 
the other members in respect of the properties other 
than those in which the whole or part of his share 
has been transferred. So far, however, as the prop- 
erties in which the whole or part of the member's 
share is sold are concerned, he must be regardéd as 
divided from the other members. M LAKSHUMI ACHI 
v. NARAYANASWAMI NAICKER, 57 M. L. J. 746; 30 L. W. 
799; A. I. R..1930 Mad. 51; 53 M. 188; Ind. Rul. 
` (1930) Mad. 689 ‘ ` `. 497 
Property in the hands of ‘member, -joint or 


ancestral—Presumption—Burden of proof—Property. 


acquired by joint exertions of two brothers—No help 
from ancestral property—Property, whether becomes 
ancestral on partition. : 4 
There isno presumption that the propertyin the 
hands ofa member of a Hindu family is joint or 
ancestral The character of such property must be 
. established by the person who seeks tolay a claim 
to it. f : i 
If a property is acquired solely by the joint exer- 
tions of two brothers without the aid of ancestral 
‘nucleus it cannot partake of, the character of ances- 
tral property if some of it went to one brother ata 
partition between him and 
sons. N Trimpaxpas v. MATHABAI, Ind. Rul. (1930) 
Nag. 289; A. I. R. 1930 Nag. 225 “609 


Sanyasis—Attainment of sanyasam—Re- 
quisite ceremonies—Performance of prajapathiyesthi 
and virajahomam, necessity of, even among Arya 
Samayjists. 

The mere fact that a person declares that he has 
become a Sanyasi or that he is described as such or 
- wears clothes ordinarily worn by the Sanyasis would 


not be sufficient to make him a: perfect Sanyasi. He- 


must not only retire from -all worldly interests and 
become dead tothe world, but'to attain this: he must 


perform the necessary ceremonies without which the ; pad opened : 


renunciation will not be complete. 

The performance of the prajapathiyestht homam 
is essential and is the tinal eeremony to be performed 
even by an Arya Samajist who becomes a Sanyasi. 
A BALDEO PRASAD v. ARYA PRITI NIDHI SABHA, Ind. 
Rul. 11930) All. 617; A. I. R. 1939 All, 643; (1930) A D. 
J 1378 Je ; : 761 
— Suit for lease money—Lease standing in the 

name of another. member—Defendant, a surviving 





member of family—Proof' necessary for decreeing . 


claim. | ne a ae A 
_ Ta asuit for recovery of lease mofiey based on a 
: contract of lease standing inthe nameof a person 
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other than the defendant, the plaintiff may prove 
that the lessee was the manager of a joint Hindu 


. family of which the defendant was a .member, and 


may claim a decree against the. defendant on the - 
ground that the defendant has succeeded: to the 
lessee by survivorship and has acted upon the lease. 
N Narayan v. NILKANTE, A. I. R., 1930 Nag. 54; Ind. 
Rul. (1930) Nag. 317 es ' 701 
——— Widow—Acceleration of estate—Relinquish- 

ment of estateto reversioner with -consent of next 
“female heir, validity of. > 

Under the Hindu Law a female heir in possession of 


- & limited:estate, can, with the consent, of next rever- 


sioner, when the latter is also a female heir, validly 
relinquish. the estate in favour of thenext male re- 
It isnot necessary in ‘such a case that 
the next female heirshould jointinthe execution of 
the deed of relinquishment. Her consent ‘expressed 
either at-the time or subsequently is enough. A 
CHITO v.. JHUNNI Lat. Ind. Rul. (1930) All. 569; A. I. R. 


713 


———-——— Compromise by_reversioner relinqu- 
ishing his rights, validity of—Interest of reversioner, 
whether transferable. : 


Though a transfer of his interest by a reversioner 


“is void, he may, by becoming a party to a compro- 


mise and by taking the benefit of the compromise 


“be estopped from claiming as a, reversioner.’ A 


Naxowep UHAUDHRI V. SoKHDEO OHAUDHARI, Ind. Rul. 
(1930) All. 570; A. I. R. 1930 All. 430 714. 


- Dedication for familyidol, validity 
. of—Tests—Partition—Thakurbari property, whether 
partible—Suit for accounts of karbars -closed long 
before succession opened to plaintiffs, maintain- 
ability of. : í 
Under the Hindu Law property which isthe 
thakurbari of the family in which the family idol is 





‘located is considered as impartible property. 


“The Hindu Law recognises the validity of the de- ` 
dication or alienation ofa small fraction of a proper- 


-ty by'a Hindu female for the continùous benefit of 
"the -soul of the deceased owner; andto make provi- 
the ather brothre or his... 


sions for the due performance ofthe sheba and puja 
of the ancestral deity of the family isa meritorious 
act which would confer such benefit on the soul of 
the deceased owner. L 

The validity ofa dedication forthe sheba and puja 


- of the family idol, however, depends, as in the case 


of-other~- pious gifts, upon the proportion ofthe 


.family property that-is gifted, having regard to the 


pecuniary circumstances of the family, and not on the 
requirements of the idol. 

: The plaintiffs sued for accounts of ceriain karbars 
belonging to their maternal grandfather. It was 


' found thatthe karbars had been closed .down long 


before the succession to the plaintiffs as reversioners 


Held, thatthe plaintiffs had no interest inthe kar- 
bars, when asa matter of fact they had been closed 
down long before the succession to them had open- 
ed; thatnoright accrued to them afresh on the 
death of the last surviving daughter of their mater- 
nal grandfather; and that the suit was not, therefore, 


‘maintainable. C MADAN MOHAN SAHA BANIK v, RAKHAL 


OHANDRA SAHA BANIK, 33 O. W. N 1012; A. I. R. 1930 
23; 9 327 
Maintenance’ awarded under coni- 

promise on giving up her claim as heir of her hus- 
> band, whether affected by subsequent unchastity. 








a 
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Where by a compromise, a widow gives up her 
plaim as an heir to the property of her deceased hus- 
band in consideration of a certain allowance for main- 
tenance, her subsequent unchastity does not affect her 
right to receive maintenance under the compromise 

- unless there is an express stipulation therein to that 
effect. 8 VERHOMAL WADHUMAL v. RADHIBAI, Ind. Rul, 
(1980) Sind 132 A, I. R. 1930 Sind 223, 372 


Hire purchase agreement—Zire of motor car— 
Sale ‘or hire—Tesis—Construction of contract~- 
Agreement amounting to sale—Provision that prop- 
erty:shall remain with seller, validity of—Seller re- 
taking article on default and selling it again— 
Conversion—Liability for damages—Measure of 
damages—Clause for forfeiture of amounts paid, 
validity of—Power of Court to grant relief—Cancel- 
lation of insurance policy—Liability to pay pre- 
mium to seller—Contract Act (IX of 1872), ss. 74, 78. 
In considering whether a hire-purchase agreement 

is really a sale or only a case of hiring the substance 

of the agreement must be considered as a whole— 
“not the substance apartfrom the language used, 
. nor the mere words-divorced from the substance, but 
the substance which must be gathered from the 
` true meaning of the language in which it is sought 
to be expressed. 

Where the agreement imposes an obligation upon 
the “hirer” to buy the chattel mentioned therein 
from the other party, such obligation attaches on the 
execution ofthe agreement, and the agreement is 
really anagreement of sale, notwithstanding the 
use of words, such as, hire-purchase agreement, 
lessor and lessee hiring, rent, tenancy, etc. 

Such an obligation arises when it is clear from the 
agreement that the party taking the chattel, called 
the hirer or lessee, has to pay the full amount of 
the consideration mentioned in the agreement, even 
though the payment is by instalments, and that 
amount is sufficient to cover the purchase price of 
the chattel: or when it 18 clear from the agreement 
that, the hirer or lessee cannot at any time during the 
period mentioned in the agreement return the chattel 
to the other party, called the owner or lessor, and 
absolve himself from his obligation to make further 
payment 

Jf the hirer is not bound to pay the full amount 
of the purchase price, or if he can terminate the 
hiring at any time by delivering the chattel tothe 
other party, the agreement isin fact as well as in 
form a true agreement for hire,and all that the 
hirer has obtained is an option to purchase. 

Every agreement must be considered upon its own 
terms, and the Court cannot construethe terms of 
one agreement merely by reference to other analog- 
ous agreements, any morethan a Courtcan construe 
the clauses of one Will by reference to clauses con- 
tained in other Wills. 

If the agreement really amounts toa sale a provi- 
sion therein that the purchaser shall hold the article 
‘solely as the bailee’ ofthe seller and shall not have 
any property thereinas purchaser until payment of 
the whole ofthe purchase-money will not have the 
effect of converting the seller into a mere bailee. 

Where a hire-purchase agreement which is really a 
sale provides that the seller may seize the article on 
default of payment, the seller may seize it and keep 
it till payment in full, but he ‘has no authority 
to sell it; andir he sells it he will be guilty of 
conversion and willbe liable to the purchaser for 
damages. : . 


INDIAN GASES, 


‘304; A. I. R. 1930 Bom. 306; 54 B. 381 
‘Husband and wife—Legitimation of illegitimate 


[1930 


Hire-purohase agreement—coneld. 


A clause insuch an agreement entitling the seller 
to re-take possession ofthe car on default does not 
give a right to the seller to forfeit the amounts paid 
by the purchaser and evenifit amounts to aforfei- 
ture clause the Court has pdwer to relieve the pur 
chaser against such aclause. ki 

Where the purchaser had insured the article and 
tho seller after re-taking possessidn cancelled tho 

olicy : 

Heid, that the cancellation was wrongful as tho 
property remained with the purchaser and the seller 
was liable to pay to the purcheser the- premium paid 
by the latter, ; | 

The measure of damages in such a casa is thevalus 


‘of the article to the purchaserat the date of the con- 


version, B Bumi N. DALAL v. BOMBAY Trust Ook- 
PORATION, 32 Bom. L. R. 64; Ind. Rul. (1930) Bom. 
800 


children, whether repugnant to Common Law of 

England. 

Legitimation of a child, whose parents are not 
husband and wife, is unknown and repugnant to the 
Common Law of England. P C Kuoo Hoor Leone v». 
Kuoo Onone Yeox, Ind, Rul. (1930) P. 0. 260; 59 M. 
L.J. 256; 32 L. W. 507 884 
inams In Berar, devolution and incidents of—Inam 

Rules of 1859, applicability of—Personal Jagir and 

personal subsistence grant, whether different—Grants, 

whether of Class I or Class IIT, how determined— 

Jagir of Class I, whether alienable. 

An inam estate in Berar, which may be anything 
from a mere grant for lifein the royal share of the 
revenue to an absolute estate in thesoil is governed 
by the Inam Rules of 1859 in respect of the devo- 
lution and incidents thereof but only in matters 


not expressly mentioned inthe sanad or certificate or 
‘other document evidencing the special terms of the 


grant in the particular case. 

; Thereisno real difference between a personal 
jagir anda personal or subsistence grant and the 
only way in which it can be decided whether 
a grant fails under Olass I or ClassIII of the 
Inam Rules is by a reference to the orders of 
the Government of India sanctioning,the grant. If it 
is declared that the grant is governed by Rule III of 
the Inam Rules, then the grant is a personal jagir 
of OlassI. If it is,on the other hand, declared that it 
is governed by Rule V thenitis a personal or subsist- 
ence grant other than a personal jagir. The fact 
that the grant, in the past, has been treated by officers 
under Rule V willnot alter the nature of the grant, nor 
will the fact that the rule is not quoted in the certifi- 
cate prepared by the Revenue Officer make any 
difference. In all thes: cases a reference must be ` 
made to the actual order ofthe Government of India 
sanctioning the grant. 

A jagir of Olass I governed by Rule III of the Inam 
Rules of 1859 is not controlled bythe third of the four 
restrictions of sub-r. (2) of Rule V prohibiting further 
alienation of the inam. N KHWAJA lALALUDDIN v. 
MOHAMMAD Amir, Ind, Rul (1930) Nag. 309; 13 N. L.J. 
113; A. I. R. 1930 Nag. 279 693 


Income Tax Act (XI of 1922)—Assessment of 
‘ firm—Same partners in same shares may constitute 
entirely separate firms. : 
The proposition that the same persons in the same 
shares cannot gfor Income Tax purposes be partners 
of two entirely separate firms is a highly abstract 
proposition, s 


i 
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A firm may be composed of the same partners as 
in another firm and partners may'be interested in 
the same shares but it may be entirely a different firm. 
C In re Mrsses. Martin & Co.,50U. L. d. 300; A. I. 
R. 1929 Cal. 753; Ind. Rul. (1930) Cal 454 518 

S. 3 (2) (vill)—Money-lender taking over 
assets of debtor— Profits on re-sale,, whether asses- 
sable to income-rax. : 

It is a question of fact in each case whether certain 
stray transactions ofa merchant are really part of 
his business so that the profits arising therefrom can 
be assessed’ to income-taz as profits arising from 
his business, The profits of such a’ single transac- 
tion can be treatəd as part ofthe business profits, 
and the mere fact thatit was an isolated transaction 
does not atonce takeit out of the category of charge- 
able property. 

An income-tax assessee who was a money-lender 
took over the properties of one of his debtors who 
had failed. The items included certain money- 
debts, mortgage-debts andrubber plantations. The 
first: two resulted in loss and the assessee obtained a 
reduction on that account. The re-sale of rubber 
plantations resulted in profit. It appeared all the 
three items were clubbed together-under one account 
which was part of the business account with only a 
separate ledger heading : : | 

“Held, that the profit made by re-sale of the rubber 
plantations was liable to be assessed to income-tax. 
Mi LAKSHMANAN CHETTIAR v. Comme, or Income Tax, 
A. I. R. 1930 Mad. 121; 31 L. W. 223;.58 M. L. J. 68; 
Ind. Rul. (1930) Mad. 615 i 151 


——— 5, 6 (4)—Nattukottai Ohetti money-lending 
business—Purchase and sale of land—Profits by 
sale, ‘whether income by business. 

Ordinarily, profits arising out of an isolated 
transaction outside the scope of a business does not 
ito be chargeable with income-tax as a business 

rot. 

P A Nattukottai Chetti who was carrying on a money- 
lending business purchased certain lands and some 
years later sold them andthe Income Tax Officer 
treated the difference as business profit on the ground 
that in the course of their business abroad and as a 
part of it, it was well-known that Nattukottat Chetties 
purchase land'and other properties when they are 
cheap and hold them until’ such time as they are 
able tosellthem ata good price and that during the 
period thess properties. are in their: possession the 
income derived, if any, on the onéhand and theex- 
pense, of maintenance, -if any, on the other are in- 
cluded in,their business accounts. There was, how- 
éver, in the case no evidence about the income; 
there was nothing to show that the profits were made. 
by the operation ofthe petitioner's money-lending 
business and were not inthe nature of capital pro- 
fits on the sale;6f an investment or that the income 
and expenses were, asa matter of fact, brought into 
the business accounts: 

Held, that there was no legal evidence to show that 
the difference in prices represented part of the profits 
of the business and it was not taxable. Mr VIRAPPU 
OHETTTAR v. Comme. or Income Tax, Mankas tA. I. R. 
1930 Mad. 123; 31 L. W.173; 58M. L: J. 95; Ind. Rul, 
1930) Mad, 587;, (1930) M. W. N, 14(F. B.) it 


- ss. 6(6), 9,10, 12—Land taken on lease for 
one year with intent: to sub lease in smaller plots 
—Income -of lessee, whether ‘property’ or ‘business’ 
Assessment, mode, of. - | 
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Where several pieces of land belonging-to the 
Cantonment Authorities were taken on lease for one 
year only withthe idea that parcels of it should be 
let out to sub-lessees for a period not more than one 
year, and rent should be received from these sub- 
lessees for the benefit ofthe lessee: 

Held, that the contract which the lessees obtained 


- from the Cantonment Authorities was neither ‘proper- 


ty' nor ‘business’, and the income of the lessees from 
this source came undercl. (6) of 8.6 of the Income 
Tax Act and was assessable as income from ‘other 
sources’. A In the matter of Basnt Rat TAKHAT SINGH, 
A. I. R. 1930 All. 288; lnd, Rul. (1930) All. 466; (1930) 
A. L. J. 643 | 34 
-———- ss, 10,12. See Inoomz Tax Act, 1922, ss. 
6 (6) 9, 34 
———- ss, 13, 66—Referenceby Commissioner— 
Power of High Court to find out for itself questions 
of law that are really involved —Assessment of tax— 
Interest for several years received in particular year 
—Assessment for next year—Calculation of income 
of previous year—Assessee, whether entitled to set 
off losses incurred during all those years. 
Although ordinarily the Income Tax Commissioner 
would be the officer who, would frame the points of 
law that arise in the case stated by him and although 
he would be expected to give his own opinion on those 
points oflaw, for the benefit of the High Court, s. 
66, Income Tax Act, requires the High Court to decide 
the questions oflaw that arise in the case. The 
High Court is entitledtc “‘re-settle the issues” as it 
were, and decide those issues. < A 
The members of ajoint family decided to separate 
asandfrom the 9th October, 1921. The matter was 
referred to arbitration and the award was made a rule 
of the Court on 26th February, 1926. In assessing 
one of the membersfor year 1927-1928 the Income Tax 
Officer took all the accumulated interest for 1921 to 
1926 as his actual’ income for the year 1926-1927 but 
refused toset offagainstit the losses suffered by him 
in business during those years and irrecoverable debts: 
Held, that the assessee was entitled to deduct from 
his “income”, which was in the shape of interest which 
had accrued due, not only in the year 1926-1927, but in 
five previous years, the losses and irrecoverable debts 
that happened and should have been discovered, res- 
pectively, in those years.A In re Sarva PERSHAD GUPTA, 
A. I. R. 1929 All. 819; Ind. Rul. (1930) All.515 467 


- ss. 22, 23—Combined notice under s, 28 (2) 
and 22 (4), whether valid—Assessment, whether comz 
petent on non-compliance. 

A combined notice under s. 23 (2) and s. 22. (4), 
Income Tax Act, isa valid notice, and on anon- 
compliance ‘ofthe terms ofsuch a notice.an assess- 
ment under s: 23 (4) could be justified. é 

In respect of an assessee who has submitted a 
return of his income under 5. 22, a notice issued 
under s. 22 (4)is valid so as to justify an assess- 
ment under s. 23. (4).in the event of non-compliance 
of the terms of the notice, M Commisstonzr.or INCOME 
Tax v. SIYASWAMI OHETTIAR, A. I. R. 1930 Mad. 127; 31 
L. W.160; 57 M L. J. 854; Ind. Rul. (1980) Mad. 637; 
(1930) M. W. N. 23 205 


ss 23 (4), 27, 31, 33, 66 (3)—Failure to 
make return—Best judgment assessment—Duty of 
Income Tax Oficer not to act arbitrarily—Arbi- 
trary assessment—Application for cancelling assess- 
ment—Question of ‘suficient:cause: preventing, assessee 
from making return—Discretion—Question, wher 
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ther discretion has been properly exercised whe“ 

ther question of law. 

When s. 23 (4) of the Income Tax Act, {says that the 
Income Tax Officer “shall make the assessment to the 
best of his judgment ' it means that he must make it 
“according to the rules of reason and justice, not ac- 
cording to private opinion, according to law and not 
humour,and that the assessment is to be “not arbitrary, 
vague and fanciful, but legal and regular.” 

In a case where the assessee has admittedly filed 
complete accounts and there is no suggession that 
these accounts are false or fraudulent and where there 
are available the actual assessments for previous 
years, which may be presumed to have been regularly 
and properly made, an assessment which should have 
been made‘ “to the best of the Income Tax Officer’s 
judgment” but which does not even purport to be 
based on the materials which were admittedly avail- 
able or on any materials at’ all beyond the Income 
Tax Officer’s mere whim or humour can hardly be 
regarded as an assessment in respect of which the 
discretion given to the Income Tax Officer by s. 23 
(4), Income Tax Act has been properly exercised 

Section 27, Income Tax Act, which provides that 
if the assessee ‘satisfies’ the Income Tax Officer that 
he was ‘prevented by sufficient cause’ from making a 
return, the Officer shall cancel the assessment, invests 
the Officer with a discretion in the matter and the 
discretion. lies in the power to determine, whether 
or not the cause shown is sufficient. The question 
of sufficiency of cause is regarded differently : from 
the question of sufficiency of evidence and the deter- 
mination of sufficiency of cause involves the ques- 
tion whether;the judicial discretion has been exercised 
jn a sound and reasonable manner or has been exer- 
cised capriciously, arbitrarily or in a judicially un- 
sound manner, so as to involve a question of law for 
purposes of a reference under s. 66 (3) of the Income 
Tax Act. R OHRTTYARP. K; N. P. R. Frew v. Commis- 
BIONER oF INCOME Tax, Burma, A. I. R. 1930 Rang. 33; 8 





R. 203; Ind. Rul, (1930), Rang. 203 267 
s. 66. See Income Tax Aor, 1922, s. 13 
. gh 467 


s. 66,(3)—Reference—Failure of Commis- 
sioner ,to review, whether ground for asking him 

_ to state case. i 4 
The fact that the Oommissioner has failed in 
his duty under's. 33 of the Income Tax Act will 
not give the High Oourt jurisdiction to require the 
case to be referred under s. 66,sub-s. (3) of the Act, 
since that sub-section relates back to sub-s. (2) and 
sub-s.' (2) deals only with orders made under s. 31 
or s. 32 and not with orders made under s. 33. R 
QOuztryak P. K. N. P. R. Firm v. COMMISSIONER oF 
Iycomu Tax, Burma, A. I. R. 1930 Rang. 23; 8 R. 203; 
Ind. Rul. (1930) Rang. 203 267 


Indian Christian Marriage Act (XV of 1872), 
s. 88—Marriage between Roman Catholics 
before Registrar, validity of—S. 88, scope of— 
‘Personal law applicable to either of the parties’, 


meaning of—Personal law, whether includes law . 


as to form of marriage—Canon law, whether 
forbids civil marriage—Agreement not to treat 
cwil marriage as valid until religious ceremony, 
validity of. h 
` In India a civil marriage before the Registrar 
between Roman Catholics is valid and legal. 
The words ‘personal law applicable to the parties 
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in s. 88 of the Indian Christian Marriage Act, 1872 
refer to the personal law of the religious 
community to which either of the parties belong, 
They include any personal law, apart from any 
personal law as to the form of marriage, which 
forbids either of the parties to enter into a 
contract of marriage with one another. 


The Indian Ohristian Marriage Act is concerned 
with the forms in which marriage is to be solemnised 
ands. 88 of the said Act cannot be so construed as 
to enable parties who had gone throagha form of 
marriage permitted by the Act to rely upon a 
prohibition as to form imposed by their personal 
law so as to invalidate the marriage. E 


Even if s. 88 of the said Act does cover a pro- 
hibition as to the form of marriage canon law does 
not forbid a civil 'marriage which thelaw of the 
land permits. 


. Where the parties have gone through a ceremony 
which under the Indian Christian Marriage Act, 
1872, is a valid and binding marriage, any agree- 
ment between the parties that the marriage shall 
not be regarded as binding until it is soleminised by a 
religious ceremony, would be invalid. B PETER 
PHILIP SALDANHA v. ANNE Grace SALDANHA, 32 Bom, 
L. R. -17; A. I. R. 1930' Bom. 105: Ind. Rul. (1930) 
Bom. 280; 54 B. 288 ` 776 


Injunctlon—Suit for mandatory injunction—Title 
of neither party proved—Plaintiff’s duty- to prove 
his title—Dismissal of suit, legality of. < 
In asuit for a mandatory injunction for removal 

of a bridge the trial Court found that the title- 

deeds of neither of the parties covered the property 
in dispute but holding that the bridge had been 
constructed over joint land it directed the removal 
of it. The lower Appellate Court dismissed the 
suit on the ground that the plaintiffs had not 
proved their title. In second appealthe High Court 
restored the decree of the trial Court. In Letters 

Patent appeal: 

Held, that the finding ofthe lower Courts that 
the plaintiffs had failed to prove their title was 
enough for the dismissal of the suit and the High Court | 
was not justified in upsetting the decree of the 
first Appellate Oourt. A INTZAR Husain V. SHAIKH ABDUL 
Hag, Ind. Rul. (1930) All. 558 - 558 


Interpretation of Statutes—Marginal notes, value 


of. < 
Marginal notes of an Act must not be referred 
to for the purpose ofeither limiting or extending 
the words of the Actitself. B Peter PHILIP SALDANHA 
V. ANNE Grace SALDANHA, 32 Bom. L.R. 17; A. I R. 
1930 Bom. 105; Ind. Rul, (1930) Bom 280; 54 ae 
6 





Presumption that {Legislature is aware of 

course of judicial decisions. > 

It is a well settled principle of construction that 
the Legislature must be presumed to know not only 
the general principles oflaw but the construetions 
which the Courts have put upon particular statutes 
and when a section of an Act which had receiveda 
judicial construction is re-enacted in the same words 
such: re-enactment must be treated as a legislative 
recognition of. the. construction. C, BIPUL BEHARI 
CHAKRAVARTY %w. NIKHIL CHANDRA CHAKRABARTY, 33 
O. W. N. 943; A, I. R. 1929 .al. 566; Ind. Rul, (1930) 
Oal. 385; 57 C. 381 - 65 


H 
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Interpretation of Statutes—concld. 
Provisos, effect of. 

Where the language ofa section is clear and un- 
ambiguous, something which is not contained in 
it, cannot be imported into it by implication from the 
language ofa proviso. G Narayan UHANDRA Dorr v. 
CHAIRMAN, PANIHATI MUNICIPALITY, 50 O. L. J. 537; 34 
CO. W. N. 155; A.I. R. 1930 Cal. 38; 567 O, 12; Ind. 
Rul. (1930) Cal. 435 Š 483 
——— Reference to English Law. | 
__ Where there is a positive enactment of the Indian 
Legislature the proper course is to examine the 
language of that Statute and to ascertain its proper 
meaning, uninfifenced by any consideration derived 
from the previous state of the law—or of the English 
Law upon which it maybe founded. 

But where the provisions of an Indian enactment fol- 
low the provisions of an English enactment or a well- 
settled rule of Engliand Law or where the meaning of 
certain expressions shtheir legal import are not 
‘clear, reference to English authorities becomes useful 
and often necessary. M Vyrr CHERLA NAR- 
‘AYANA V. JANAKI RATNAYYAMMAJI, 31L W.455; Ind, Rul. 
(1930) Mad. 705; (1930) M. W. N. 225; A. I. R. 1930 
Mad. 609; 53 M. 449: 59 M. L. J. 956 593 
Irish Free State Constitution Act, 1922, (18 

Geo. V,Ch.1), sch. 1, Aft. 73. See Privy COUNCIL 


894 
Jains—Swetanbari and Digambari Customs. See 
RELIGIOUS ENDOWMENTS 561 


Jains—Swetambari Dasashrimalis—Custom— Widow, 
whether inherits absolute estate from husband. 
A Jain widow of the Swetambari Dasashrimali 

sect has, by, a custom prevalent amongst the Jains, 

absolute powers of disposal over the property in- 

herited by her from her husband. N Trimpaxpas v, 

Martuanat, Ind. Rul. (1980) Nag, 289;:A. I. R. 1930 

Nag. 225 609 

Jurisdiction, tests of. See Acra Trnancy Act, 1926, 
s. 99 540 


Khewat, nature of. See TRANSFER oF Property Act, 
1882, s. 41 757 


Lahore High Court Rules and orders, r. 48 (5), 
See £ENAL CODE, 18€0, s. 167 320 


Land Acqulsition Act(I of 1894) s.6—Declaration, 
whether conclusive as to purpose of acquisition— 
Proviso—Intention of Government to recoup expenses 

> from private parties, effect of. 

A declaration under s.6'of the Land Acquisition 
Act made by a notification inthe gazette is con- 
clusive evid ence ofthe fact that the land sought to 
be acquired was needed for a public purpose. 

Where, -subsequent: to the filing of a suit for re- 
straining the Government from acquiring- certain 
lands on the ground that the intended purpose was 
not public, a. notification is issued under s. 6 
of the Land Acquisition Act, the Court ought to 
take the notification into account and hold the 
purpose is public. - 

All that the proviso to s.6 requires is that some 
-portion of the initial cost of the acquisition should 
came out of the public revenues. It is silentas to 
what the effect of any future action by the Govern- 
ment jn the matter of recouping the amounts ad- 
vanced by it would beupon the validity or proprie- 
ty of the notification. 

' Where the avowed purpose of an acquisition was 
to provide sites for panchamas and other labourers, 
the circumstance that the Governmen® intended to 
recoup themselves of 80 .per cent, of the costs from 

e 
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the grantees of the sites does not amount toa non- 
compliance with the terms of the proviso. It is 
sufficient that a large portion of the outlay is met 
at the outset by the Government itself M SECRETARY 
or STATE v. MURUGESAN PILLAI, (1929) M. W. N. 779; 
A. T. R. 1930 Mad. 248; Ind. Rul. (1930) Mad. 622 
158 
-~ ss. 18, 19—Reference by Gollector on time- 
barred application—Jurisdiction of Court to inquire 
| whether application was time-barred—Reference,whe-~ 
_ ther ultra vires—Limitation for making applica- 
tion—‘Date of award’, meaning of. 

When the Collector makes a reference to the Court 
under the Land Acquisition Act, it is not open to the 
Court to go behind the reference and ascertain, whe- 
ther the application in pursuance of which the refer- 
ence was made, was made within the period of limi- 
tation or not. 

Where the Collector makes a reference on a time-bar- 
red application, the reference cannot be said to be 
ultra vires. i 

Per Mukerji, J.— The starting point of limitation for 
an application for reference, under s. 18 of the Land 
Acquisition Act is not the date of the making of the 
award but the date on which the awardis filed. 

Per Niamatullah, J.—The ‘date of the award’ in 
s. 18 of the Act,does not mean the date which is 
endorsed on the document as denoting- the time 
when it was signed by the Collector, nor the date on 
which the amount of compensation awarded is com- 
municated to the claimant, but refers to the-date on 
which the Collector awards the compensation to the 
claimant, i.e., the dateon which a formal declaration is 
made by the Collector of the amount of- compensation 
and of the persons to whom it is payable. A SECRETARY 
or STATE v. BHAGWAN PRASAD, A. I. R.1929 All. 769: 
(1929) `A. L. J. 1186; Ind. Rul. (1930) All. 529; 52 A. 
96 -529 
——— 8, 23—Calcutta Municipal Act (III of 

189914, ss. 151,64? (d)—Market value—Presumption 
` under s. 557 (d), Calcutta Municipal Act—Valuation 

of property—Interference by Privy Council, when 

justifiable. ; 

` Under s, 557 (d) of the Calcutta Municipal Act, 
1899, in respect of compulsory acquisition of land by 
a Municipal authority, themarket value of the land 
for the purposes of the Land Acquisition Act, 1894, 
s. 23, must, in the absence of any evidence to the con- 
trary, be presumed to be twenty-five times the annual 
value of the property as entered in the Municipal 
Assessment Book. 

The Judicial Committee willnot, as arule, inter, 
fere with judgments of Courts in India as to matters 
involving mere valuation of property and the like, 
unless 1tcan be shown that the judgment proceeds 
on a wrong application of principle or overlooks or 
misapplies some important point in the evidence. 
That on the balance of evidence it would be possible 
to reach a different conclusion, is not a sufficient 
ground for their Lordships’ interference. PO 
AHIDHAR GHOSE vV. SECRETARY OF STATE FoR INDIA, Ind. 
Rul. (1930) P. O. 284, 32 Bom. L. R. 1163; 59 M. L. J. 
70; 34 0. W. N. 877; 52 O. L.J. 138; 32 L. W. 277; A. I. 
R. 1930 P. C. 249; (1930) M. W. N. 958 908 
Landiord and tenant. See Evipence Act, 1872, 

s. 92 652 
Provisoin lease deed to pay. enhanced rent 
| after expiry of lease if tenant continues, whether 

penal—Right to reasonable rent—Contract Act 

(IX of 1872), s. 74. . 
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An agreement by a tenant that if he holds over 
upon theexpiry of the term of the lease he would 


pay rent at a higher rate than he did during the term - 


is valid and enforceable. 

Even if such a provision be considered to be penal 
within the terms of s.74 of the Contract Act, the land- 
lord will be entitled to a reasonable rent not exceed- 
ing the rent mentioned in the kabuliyat as payable 
in the event the bréach of the contract. 

“ The question asto whether a certain provision is 
penal or not-is amixed question of law and fact and, 
asarule, it will not be permitted to be raised in 
second appeal ifit is clear that it was abandoned in 
a subordinate’ Court which was competent to in- 
vestigate questions of fact as- well.as of law. Pat 
Kuman Das v. RADHIKA SINGE, 10 P. L. T. 669; A. I. R. 
1929: Pas. 717; Ind. Rul (1930) Pat. 433;.9 Pat: 487 
“625. 
Legal Practitioners—False defence—Misconduct. 
‘Sée ORIMINAL TRIAL ' 396 


Legal Practitioners Act (XVIIE of 1879), ss. 12, 
. 43--Conviction’ of Pleader for gambling and 
` assaulting. woman, whether ground of suspension or 

f disciplinary , action. 

_ A conviction under the Gambling Act is not by 

itself, a sufficient ground for disciplinary - action. 

against a Pleader. 

. From theconviction, ota Pleader for intimidating 
and, assaulting a woman, by itself, a defect in charac; 
ter which unfits him to be a Pleader within the 
meaning ots. 12, Legal Practitioners Act,’ cannot be 
interred, But- such, conduct is covered by. the expres- 
sion ‘any, other. reasonable cause’ins. 13 of the said 
Act agd is, a, sufficient, ground for taking diseiplinary. 
action against him. R In the matter of Q, A PLEADER, 
A. I. R. 1929 Rang. 3525, Ind. Rul. (1930) Rang. 200; 31 
Gr. L, J. 658 264 
$,28. See Contraor Act, 1872,5.65 502 
Legal representatives. See Givi PROOBDURE 
.. Cong, 1908, O, XXI, RB. 3,4 298 


‘Letters ` Patent (Madras), cl. 15—Order on 
` application for stay of execution of decree ‘pending 
> second. appeal, whether appealable without- certificate 

` of Judge. 

An-order made bya single. Judge ‘of the High 
Court ‘dismissing a petition for stay ‘of execution of 
decree pending a second-appealin-the High Court is 
made in the exercise of the. appellate jurisdiction of 
the: High- Court and ‘no Letters Patent Appeal lies 
against such an order without a certificate from the 
Judge who-made+the order. M- Inre KONDALU AIYAR, 
57 M. L. J. 783; 30 L. W. 976; (1929) M. W. N. 878; 
53 M. 158; Ind. Rul. (1930) Mad. 688; A. I. R. 1930 

' Mad. 427. 304 
mann cl. ' 15—Second. apek -eive to appeal. 
against judgment of: single Judge—Considerations 
in granting leave. 

It ib not advisable to crystalise into’ definite 
propositions: the principles that should govern, the 
Gourt in the exercise: of the jurisdiction vested in 
a single Judge under cl. 15 of the Letters Patent 
of granting‘ leave to appeal in: second appeals. The 
jurisdiction should not be: exercised capriciously or 
arbitrarily; ‘but in a judicial- manner and in the 
exercise of sound discretion having regard to all 
the circumstances of the cáse.. No hard’ and- fast 
rule could ‘he laid down but- the Judge should be 
satisfied from all the: circumstances that a further 
right of appeal should be sanctioned. - 
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8, 10—Trust 
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. Leave to appeal may be limited to certain’ points. 
M BULLIRAJU 2. SATYANARAYANAMURTAI, 31 L. W. 254; 
Ind. ‘Rul. (1930) Mad. 583; 58 M. L. J. 388; 53 M. 405; 
(1930) M. W, N. 65 
Limitatlon. See Cıvıl PRrRo0EDURE“ Cops, 1908, O.. 

XXXIV, r. 6 669 
Limitation Act (IX Of 1908), s. 5—Appeal against 

‘ex parte decree—Limitation—Time spent ‘in pro- 

secuting appeal against order refusing to set aside 

ex parte decree, whether can be excluded—Pro- 
secuting both appeals simultaneously, legality of. 

Time spent in prosecuting an appeal against an 
order refusing tosetaside an ez parte decree cannot 
be excluded under s. 5 of the Limitation Act in com- 


‘puting the period of limitation for an appeal from 


the ex parte décree itself, 

Where an application to set aside an ex parte decree 
is dismissed, there is nothing to prevent the aggriev- 
ed party from proseeuting at the same time two 
appeals, one against the ex parte decree and the 
other against the order refusing to set aside the . 
ex parte decree. R Ko Tua Lin Bwiy v. Ho Hra KYE, 

A. 1, R. 1930 Rang. 41; Ind, Rul. (1930) Rang. 202 Í 

266 


S. 5—Appeal—Ertension of time—Mistake . 
of Counsel, when suficient cause -Due care and 
attention, necessity of. 

Where a client bona fide acceptsthe advice of thé 
Counsel asto the proper procedure and, misled’ by 
that advice, fails to file the appeal within time, 
extension ‘of time can be granted under s. 5of the 
Limitation Act,if the Court is satisfied that the 
advice was given with duecare and attention, but 
not otherwise. O Cxanotey Lat v. Devi Bris Rant, 6 
‘O. W. N. 1042; A. I. R. 1930 Oudh 49; Ind. Rul. (1930) 
Oudh 218 362 
— =— S. 5 —Refusal of Appellate Court to grant 

extension of time—Power of High Court in second 

appeal to grant time—Civil Procedure Code (Act V 

of 1908),.s. 100: 

Where the reasons adduced by the Appellate Court 
for not granting extensior of time for preferring an 
appeal, unders.5 of the Limitation Act are not 
valid, the High Court can interfere in second ap- 
peal and: direct the lower Oourt to admit the appeal, 
O Lat BHAN PARTAB SINGH v. RAJAB, 6 O. W. N. 1035; 
A. I. R. 1930- 0udh. 184; Ind; Rul. (1930) Oudh A oa 
‘for any . specific purpose’, 

meaning: of. 

The words ‘for any specific purpose’ in s. 10 of the 
Limitation. Act merely indicate an express trust, 4. en, 
atrust that is not constructive or one arising byi im- 
plication of. law. 

A trustfor the benefit ‘of the settlor's sons is.& 
trust fora specific purpose within the meaning of. 
the said section. A. LABOHMI PRASAD V. GANESH 'DIN, 
A. I. R. 1930 All. 96; Ind. Rul. (1930) All. 450. 18 
————- s. 14, applicability of, to proceedings in 

Revenue Courts. : 

Section 14: of the Limitation Act appliesto pro- 
ceedings erroneously prosecuted in a Revenue Court. 
A: Anantiv OHANNO, A.J. R. 1930 All. 193; (1930) A. 
L.-J. 256; 14 R. D. 201; Ind. Rul. (2930) All. 540; 52 
A.501 - 540 
— 88.14, 19—Acknowledgment within. period 

of limitation as- computed under s. 14, validity of. 

-—Admitting receipt of amount but, alleging. that it 

has-been:cr@lited; whether acknowledgment—Ss. 14 ` 

and 19, whether canbe- read together.. - 
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-. By an agreement in‘1922, the plaintiffs purchased 
from the defendants 2,00;000 francs, the due datefor 
delivery being April -30, 1923, and deposited 
Rs. 10,000 by way of.margin. The plaintiffs filed a 
suit in Amritsar on April 29, 1926, for the balance 
of the margin -money. On July 1, 1926, the defend- 
ants filed a written statement’ admitting receipt. of 
‘Rs, 10,000 and counter-claiming a certain. amount 
after giving credit to this sum..The plaint was 
returned for presentation to the proper Court on 
December 2, 1926, and was re-presented in Bombay 
on January 2, 1927.. The defendants contended 
that the suit was barred by limitation: 4 

Held, (1) that the plaintifis were entitled to the 


exclusion of the period from April 29, to December ' 


2, 1926; under s. 14, Limitation Act ; 
. (2) that the -admission of the receipt -of Rs. 10,000 
in the written statement of July’ l, 1926, amounted 
~to an acknowledgment and was valid as it was within 
the period of‘limitation as extended by s. ld, ‘and 
therefore, a further period of limitation of three 
years accrued from July 1, 1926; 
(3) that the suit was not, therefare, barred. 


Sections 14 and 19-of-the Limitation Act can be réad. 


‘together ‘and ah acknowledgment made within the 
period ‘of limitation as extended by's. 14 is a valid 
‘acknowledgment and will give a fresh starting 
point forthe -riining of limitation. B DUNIOHAND 
BISHANDAS v, Comprorr NATIONAL D’Escompre D’Paris, 
32 “Bom. L. R 58;-Ind. Rul. (1980) Bom. 295; A. I. R. 


' 1930 Bom. 187 . 791 
aS, 19. 
See ACKNOWLEDGMENT 624 


' See LIMITATION Act, -1908, s. 14 791 


S. 19—Acknowledgment—Question of con- 
Struction—Need not be express or specific— 
` Allegation of mortgage in plaint—Admission - in 
written statement that allegation is correct, whether 
suficient acknowledgment. 

The question asto whether there is or there is 
‘not such an acknowledgment asisrequired bys. 19 
‘of the Limitation Act must always be a question of 
‘construction of-the documents in which the alleged 
‘acknowledgment ‘is contained and to construe the 
document is’ clearly the function of the Court, 

An acknowledgment under s. 19 of the Limitation 
-Act-need not be express. It may be implied and it is 
also not necessary that it should specify the exact 
nature of the right. : 4 


_ In para. 3 ofthe plaint ina suit for redemption 


“instituted by A against. B, C, andothers it was stated 
‘that C was the, mortgagee-of a. part of the mortgag- 
‘ed property.’ Binhis written statement said that 
the‘ allegation in para 3 of theplaint wascorrect. C 
filed a deed of mortgage -executed to him by Band 
it was admitted by thedefendants. In a subsequent 
suit by C to énforce the mortgage against B: 

Held, that B's statement in the prior suit that the 
allegation in para. 3 of theplaint was correct was a 
sufficient acknowledgment of C's mortgage within 3. 
19 of the Limitation Act. O BALBHADDAR” SINGH v. 
‘Sueo Pearsy Lat, 6 O. W.N. 943: A. I. R. 1930 Oudh 
67: Ind Rul. (1930) Oudh 233; 5-Luck. 446 425 
oe §.19—Acknowledgment,.whether binding on 
+ persons deriving title from person acknowledging— 

Acknowledgment, éssentials of. 5 

An acknowledgment made by a perapn is binding 
‘on-those who have derived their title through that 





person. preimage a sj: mg 
Undér 8019 ofthe Limitation Act -it isnot suffici- 
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, of 8..20; Limitation Act. 


his ‘four sons A, B,C and 
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“ent to.show that acknowledgment has been made’ 


It has to be shown that it was made by the party 
against whom- the right is claimed or by some 


„person through whom he derives title or liability. 


O Nican ALI KHAN v. AQILULLAH Kuan, 6 O.W N. 
1068; A. I. R. 1930 Oudh 56; Ind, Rul.” (1930) Oudh 
243; 5 Luck. 444 not ; -435 
——— s. 19—Admission of mortgage in one's 
l . favour, whether involves admission of subsisting 
mortgage. ; . : 

A statement by the members of a Malabar tarwad 
that a Devaswom was the owner of certain properties 
and that‘the properties were demised ‘to their family 
an acknowledgment 
that the mortgage was then ‘subsisting; in other 
werds, that it was liable ‘to be redeemed. M ©. 
‘AHAMAD HAJI v. MAYAN, 57 M.L: J..789; 39 L. Wi 
1045; A. I. R. 1930 Mad. 62; Ind, Rul.'(1930) Mad. er 
—--— s. .19-—Unsigned’ entry in account book, 

whether acknowledgment—Admission ‘of unsettled 

accounts, whether implies acknowledgment of 

liability. bce tebn it A 
- A mere entry in an account book unsigned:by tha 
party against whom the money is, claimed dogs not 
come withins. 19 ofthe Limitation Act. 

Where the managing director of a Company wrote 
to an employee as follows: ‘The details of your account 


“are with C in our Delhi Office and if you will see 


‘him he will be pléased.to settle -you tip `: 

Held, in a suitby the employee for money due to him, 
that there was a sufficient acknowledgment `of 
‘liability within s. 19 of the Limitation Act. A MoHAM- 
MAD ABDULLAH Kuan v. Ford -& MacpoNdtp ‘Co, LTD,, 
A I. R.1930 All. 124; Ind. Rul. (1930) All. 456 24 
————- 88. 19, 20, 21 (2)—Payment by one of 

several debtors, whether saves limitation against all. 
Where money is borrowed-by several persons under’ 
ajoint contract, the payment of interest by one of 
the contracting parties cannot be available ‘to‘the 
creditor to save limitation against the other .contract- 
ing parties unders. 21 (2) of the Limitation Act ‘and 


the mere fact-that there is an endorsement by the 
_person who made the payment that the payment was 
made on behalf ofall the debtors does not make any 
difference. A BHAGWATI Prasad v. Muzarran HUSAIN, 


Ind. Rul. (1930)-ALL 555; (1930) A. L. J.1060: “555 


———- 8, 20—Debtdr remitting money by money 
order—Request in coupon in debtor's ‘handwriting 


MAD UBAIDULLAH Kuan, 
‘Rul, (1930) All. 454 . 
————'5.21 (2). See LIMITATION Aor, 1908, s. cre 
~_+——§, 23, Sch. I, Arts. 120,127, 144—Specific 
` Relief Act (I of 1877), s. 42—Partition—Gift by 
father of his ‘share—Suit -by son` for declaration 
that gift is void and father's'share is. divisible 
amongst sons on father’s death—Limitation— Article 
applicable—S. 28, applicability ~of —Arts.. 127, 144, 
scope of. P sf ; 
There was a partition in 1910, between a father and 
D. In 1911, the father 


A. I. R. 1930 All. 123; Ind. 
À ; 22 
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made a gift ofa portion ofhis share to D and in 
1913, he gifted the remaining portion of his share tu 
C. .In 1922,A, alleging that the father's share was 
intended to be divided equally between all the 
sons, instituted a suitfor a declaration that the 
gifts were void and thatthe father’s share was equal- 
ly divisible.on his death among all the sons: 

Held, that the suit, was governed - by Art. 120 
and not by Art. 127 or 140 of Sch. Lof the Limitation 
Act and was barred. 

.. Article 127 is inapplicable to cases where at the 
date ofthe suit the property has ceased to be joint 


family property and is held by sharers as tenants-in- 
common. N 


A. suit for declaration that the plaintiff is entitled - 


“to a share atsome future date in the property in 
suit is nota suit to‘enforce a right’, within Art. 
127, Limitation Act. AK, s ; : 

A declaratory suit under s.42of the Specific Re- 
lief: Act can be brought when the plaintiff's title is 
denied by some person, and the denial itself givesa 
cause ofaction for a declaratory relief. Te such a 
suit s. 23 of the Limitation Act cannot apply 
as: it refersto a continuing wrong and not to a con- 
tinuing right. : 5 

In a suit to which} Art. 144, Limitation Act, would 


apply, there must be a prayer, express or implied, ~- 


for the dispossession of some one from the property 
or from the interest in it which the suit claims. 


B KRISHNAJI ANNAJEE BULTE Vv. ANNAJEE DHONDAJEE™ 


Bore. 3FBom L. R.1240; A. I. R. 1930 Bom. 61; 54 
B. 4; Ind. Rul. (1930) Bom. 277 





773 
—— Sch. |, Art. 14. See SIND’ INCUMBERED 
“EsTATES. AoT, 1896, sa. 35, 38, 39 A 369 





——— Arts. 36, 48. 90, 95—Customer 
of Bank overdrawing : money fraudulently “in 
conclusion with clerk of Bank—Suwit by Bank 
- against clerk and -cuS8tomer—Limttation—Article 
_ applicable—Specific moveable property’, whether 
includes money— Art, 95, scope of. 
Money is “ specific ‘moveable property ” within the 


meaning of Art. 48 of the First Schedule of the’ 


Limitation Act and where it has been lost, 
acquired by theft or dishonest misappropriation or 
conversion, or for compensation for wrongfully tak- 
ing or detaining the same Art. 48 will apply. 

Mention ‘of a decree inthé first part of thelan- 
guage of Art. 95 does’ not, in any way, -detract 
“from the generality of the latter part thereof. . 

Article 36 is a residuary Article and cannot apply if 
any other Article is appropriate to -the circumstances 
of the case. < i 
- Where the customet of a Bank in collusion with 
clerk employed in the Bank, withdrew sums of 
money. from the Bank in excess of what.he could 
lawfully withdraw and the Bank instituted a suit 
against the customer and the employee to recover 
the excess amounts withdrawn : 

Held, (1) thatthe suit was governed so far as the 
claim against: thə'clerk was concerned by Art. 90 
of Sch. I of the Limitation Act ; 

(2) that as regards the customer the Article ap- 

licable was Art. 48.or 95 and not Art. 36. A 
Benares Banx _Lrn. v. Ram Prasan, Ind. Rul. (1930) 
All, 484; A. IR. 1930 All. 573; (1930) A. L. J. 1153 
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—— Arts. 48, 49—Suit for 
pensation for tort—Limitation. 

The period for limitation fora suit for compensation 
for tort such as wrongful removal of the materials of a 
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house belonging to the plaintiff is three years from the 
date of the tort either under Art. 48 or Art. 49 of the 
Limitation Act. N TRETANNATH v AJODHYA Prasap,. 
A. L R. 1930 Nag. 139; Ind. Rul. (1930) . Nag. 306; 26 
N. L. R. 312 30 
—— Sch. |, Arts. 48, 90—Money entrusted to A 

by B tobe paid to C—Failure to pay—Suit by B 

against A for recovery of money—Limitation— 

Money whether ‘specific moveable property,’ 

Where A towhom money was entrusted by B with’ 
the specific direction that it should be paid over to 
C, wrongfully withheld the money and B brought a 
suit to recover the monsy from A : ` S 

Held, that the suit was governed by Art. 90 of the 
Limitation Act, 

Quere.— Whether a suit for money could properly be 
considered to be a suit for “ specific moveable prop- 
erty’ within Art. 48 of the Limitation Act. A 
JAGANJI v. Bannan, Ind. Rul. (1930) All. 465; A. I. R. 
1930 -A11. 397; (1930) A.L. J. 1411 33 
——_-——-— Art. 62. See TRANSFER ‘or Pror- 

ERTY Act, 1882, ss. 55 (1) (f) (2) 185 


Arts. 62,120, 141—Death of part- 
ner—Suit by reversioner for profits within 12 years 
of death of partner's widow—Limitation. 

A Hindu owned ashare in a ginning factory and 
cotton press. On his death his widow succeeded him. 
On the death ofthe widow his daughter who was 
his next heir, instituted a suit for a declaration of 
her ownership of a particular share in, the factory 
‘and press and for profits, within “19 years of the 
death of the widow: . : 

Held, that the article applicable was Art. 141_ of 
‘the Limitation Act andnot Art.120 and the suit was 
not barred. A Basanti Brat v Basu Lat, Ind. Rul. 











(1930) All. 451; (1930) A.L. J. 1517 19. 
— Art. 90. < Ni 
See LIMITATION Act, 1908, Sch. I, Art. 36 180 
See LIMITATION Act, 1908, Scu I, Arr. 48 33 








Art. 95. See LIMITATION Aor, 1908, 


.180 
Arts. 97, 116. See TRANSFERE oF 


Som. I, Arr. 36 








Property Act, 1882, ss. 55 (1) (f) (2) 185 

———————— Art. 118. See OWwIL PRrRoOEDUREA 

Oops, 1908, O. VI, R. 17 208 
——— Art, 120 


See LIMITATION AOT, 1908, s. 23 773 
See TRANSFER or PRoperty Act, 1882, s. 55 (1) (f) (2) 
185 





——— Art. 127. See LIMITATION ACT, 


773 
———- Art. 134, applicability of, to auction- 
purchasers and subsequent private purchasers from 
auctioner-purchasers. 7 
Article 134 of Sch. I of the Limitation Act does not 
“apply to persons who have acquired the mortgagee’s 
rights by virtue of an execution sale. But a purchaser 
by private treaty from an auction-purchaser of the 
rights of a mortgagee, is entitled to the protection 
afforded by Art. 134, if he purchased in the bona fide 
belief that he was purchasing an absolute proprietary 
title. A ABDUL Aziz v MUNNI Lat, Ind. Rul. (1930) 
All. 504; A. I. R. 1930 All 417 - 408 


—— Arts. 134,144—Suit ‘by mahant 
to recover property alienated by another—Limitatidn ` 
--Finding as to whether property was private 
property opalienor-or trust property, necessity of. 
A person sold certain plots of land to the defen- 

dant. The plaintif, who was the mahgnt of. a 
- dharamsala situated in that village sueti for ‘posses- 


4 


Vol. 194) 
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Limitation Act—1908—contd. :- `, 
sion of the plots on the ground that they belonged 
to the dharamsala and the alienor' had no right to 
sell the same. The suit was dismissed on the 
ground of limitation without arriving ‘at a finding’ 
as to whether the property was the private pro-. 
perty of the alienor or belonged to. the dharamsala: 
Held, that the rule of limitation governing, the, 
„suit depended on the nature of ‘the property and . 
the suit could -not be decided without a definite 
finding on that point. L-Hans Das v. Manno Sinau,! 
A,I.R.1930 Lah. 191; Ind. Rul. (1930Lah, 546 674 ~ 


š : 
Sch. 1, Arts. 142, -` 144—Civil Procedure 
Code (Act V of 1908), O.XXI, r. 96—Co-sharer $ 
obtaining formal possession of hissshare—Failure t3 
enforce possession for 12 years—Suit for partition `. 
after 12 tyears, maintainability of—Delivery of 
formal possession, effect of. ; i 
If a co-sharer who obtains a decree for joint posses- 
sion of his share and delivery of! formal possession 
under O. XXT, r. 96, Civil Procedure Code, does not 
demand a partition or in any other manner enforce his 
possession within twelve years he would not be -entitl- - 
ed after twélve years to seek possession. `, roe 
The delivery of formal possession! gives to the pérson 
who obtains formal possession a fresh start for the com- . 
putation of limitation but does not make the person 


x 





who obtains such formal possession owner, in posses- .- 
sion. /A NIRANJAN Lar v. JHAMMAN Lar, Ind. Rul. --. 


(1930) All. 623 : “a - 767 
—— —- Art, 143-—Lease on Adimayavana 
tenure—Alienation, whether works forfeiture—Suit 
aparaat alienee from lesseé, whether governed by drt.” 
148. ne 23 J ae 
Article 143, Limitation Act, is not limited in its ap- 
plication to those who havethemselves committed the 
breach of the condition which hasentailed forfeiture 
` but also includes those who arein possession by reason 
of the alienation which may entail forfeiture. 
[The question whether Adimayavana tenure is in- 
, „alienable by custom in South Malabar and the jenmi is 
entitled to forfeit it on alienation discussed | M 
AYYASWAMI PATTAR v, MANAVWIKRAMA ZAMORIN RAJA, — 
30 L. W. 960; 58 M. L. J: 89; Ind. Rul. (1930) Mad. 657; 
A. I. R. 1930 Mad. 430 IK. 
— Art. 144. | 
See LIMITATION ACT, 1908 8:23 | 4 778 
See LIMITATION Act, 1908, Sox. I ART. 134, 674 


Art.164—Application to set aside . 
exparte decree—Application filed after 80 days 
_—Burden of proving want of knowledge of decree. 
Inan application to set aside an ex parte decree, . 
the burden of proving that the applicant had. 
first obtained knowledge of the- decree within 
30 days of the application, is on‘ the- applicant L . 
Tatav. BADRI PEeRSHAD, A. I. R. {1930 Lah. 192; Ind. 
© Rul. (1930) Lah: 545 eng deg ot Loot 





aana amma 








— a Art. 175. See POWI | Proogpure 
_ Cong, 1908, s. 48 SET RS eR ASS i; 
5 Arts. 181, 182—Application for — 


execution of decree for redemption . after efflux of ~: 
period fixed for payment—Limitation—Article ap- 

' *plicable—Starting point of limitation—Necessity of : 
extension of time. cin Ue 3 i 
An application for execution ofa decree. for re- 

demption, made after the ‘expiry lot the date fixed by 
the decree for paying the mortgagg amount must be | 
considered asan application for {extension of time 

- for payment and is governed Art. 18l of Sch. I of the 

Limitation Act inasmuch asthe decree for redemp- 

` z ee we # 
| 


a 
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tion cannot be executed in such a case without exten- 


sion of time: and the period of limitation would begin - 


to run at the latest on the last date fixed in-the dec- 


ree for payment R Maune Sawv.Ma Suin, A: 1 R.. 


1929 Rang.-304; Ind. Rul.: (1930) Rang. 196 _ 260 


_+_ sch. |, Art. 182—Execution ‘of decree — ` 


adjustment, whether step-in-aid of execution—Ack- 


`: nowledgment of portion of debt, whether gives fresh 


~ start for execution of entire decree, Awe a 

A verbal prayer for amendment ofan application 
for execution which is alteady in proper form is not 
a. step-in-aid of execution. | 


Attending Court with witnesses and filing hajiras 


to contest an application filed by the judgment-debt- 
or under O. XXI,r.2, Civil Procedure Code, for- 
recording an alleged adjustment of the decree, is 
a step-in-aid of execution. en í > 
An acknowledgment by a judgment-debtor’ even 
of a portion of the decree debt gives a fresh start to 
an application for execution of the entire decree. © 
HATIMOLLA v. SUKHAMOY OHAUDHURI, A. I. R. 1930 Çal. 
304; Ind. Rul. (1930) Oal., £78 .830 
Lunacy Act (lV of 1912), s. 88-—Lunacy Rules, 
r: 18 (4i)—Hindu father-in-law,.whether liable for 
maintenance of lunatic daughter-in-law. : 


| Under r.18 (ii)of the Rules framed under the 


Lunacy Act, 1912, a father in a joint Hindu family 
is liable to pay the cost of maintaining his lunatic 
daughter-in-law. B Ram CHANDRA GANPAT AGARWALE V. 
Cantonment MAGISTRATE, Poona, 32 Bom. L. R. 606: 
Ind. Rul. (1930) Bom. 317; A. I. R. 1930 Bom. 319 
: re 813 
Madras City Municipal Act 4V of 1919), 

s 110, Sch. IV, r. 7, 8.110 Proviso, meaning of— 

Company strtaing business, through agent, whether 


entitled to benefit of proviso in yearof taxation— . 


Taxation clauses-—Construction—Benefit of 
“to subject. 


doubt 


A Company which has no office within the City of 


Madras in the year of taxation through an, agent and 


. which has notin any manner transacted business’ or 


received any income from the City during the year 
immediately preceding the year of taxation, can claim’ 
the benefit of the proviso tor. 7, Sch. IV of the Taxation 
Rules underthe Madras City Municipal Act. 
- Where a taxation clause is of doubltful or difficult 
interpretation, the benefit of doubt must go to the 
assesses. M VULCAN Insurance Co. LTD. V CORPORATION, 
of MADRAS, 31 L. W. 438; 58 M. L. J. 337; Ind. Rul. 
(1930) Mad. 703; (1930) M. W. N.29; A. I. R. 1930 
Mad. 626 . : . 611 
Madras Court Fees (Amendment) Act (V of 
'1922), Sch. Il, Art. 11. See O1VIL Procepure.Cops, 
"1908, s: 2 ra “ 303 


Madras District Municipalities Act (V 0f!1920)— 
Rules for decision of election disputes—A pplication 
“for recount, when- can be ordered—Procedure— 
~ Election petition—Municipal Chairman, - whether 
proper party—Order for costs against Chairman, 
. whether right. ~ . 

A. recount onan élection is not. granted as. of 
right, but only ‘on evidence -of good, ‘grounds for 
believing that there has beena mistake ormiscount 
on the part of the returning” officer: - But 
usually nothing more can be alleged than 
cause to suspect the original’ count. An over-strick 


toe, 


: Verbal prayer for amendment and filing hajiras - 
to contest application. by judgmeni-debtor_ to record - 





, 
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Madras District Municipalities Act—concld. 
insistence that an application should be supported 
by evidence of miscounting is unwarrantable. An 
application for recount supported by an affidavit may’ 
be sufficient. |. 

| The Ohairman of a Municipal Council is not a 
Proper party toan election petition there being no 
right to rélief allexed to ‘exist in him and the Court 


_ Snnot ona successful election petition direct him to: 


pay-the costs of the petitioner. M LAKSHUMANA IYYAR 
y Rasam Atyag, 30 L. W. 949; A.T. R. 1930 Mad. 195; 
58 M.L. .J. 118; Ind. Rul.’ (1930) Mad. 648 . 216 
——— Sch. lV, Appéndix A—Distress warrant, 
with facsimile of Chairman; whether legal. 
` Except ‘where the Ohairman is illiterate, a distress 
warrant by a Chairman to be valid under Appendix A, 
Sch. IV, of the Madras District Municipalities Act must 
bear his signature, being taken in its accepted sense 
of sign manual and not merely a facsimile stamp 
of “his signature. M In re D.Mapar SAHI,” 31 
L: W.'205; Ind. Rul. (1930) Mad. 603; 31.0r. L. J. 639; 
59 M. L.J. 198; A. I. R. 1930 Mad. 430; (1930) M. 
W. N: 172: -53 M.50 9 -* | 139 
Madras Hereditary Village Offices Act (Ill of 
7895), 88. 7,23. Sée Spzoirto RELIEF Act, 1877, 8. 
2 7 | É 136 
Madras Local Boards Act (XIV 0f1920), 8. 166 
Words “use any such vehicle for carrying pas- 
sengers at separate fares", meaning of—Scope of 
‘gection,. . oo: - - ` 
| dn el, lof s. 166, Madras Local Boards Act, the 
‘use any such vehicls for carrying passengers 





mean plying for hire. | 

. That section is intended to make persons who use 
fhe- road ofa- District Board for making money by 
“using. motor, vehicles upon it, pay for, that privilege. 


Mad. 441; (1930) M. W. 
439 . 15 


502; 59M. L J. 117° 1 


‘ : 2 
, Malabar. Law. See LIMITATION AOT, 1808, s. 19 301 


——,Adimayavana. See LIMITATION AOT, 1908, Som, 
igh ART. 143, - : 273: 
iMaiictous Prosecution. See Orriat PROoEDURE 
zo Cove, 1898,8. 550 |. . 254 
‘Maps, value of. 113 ` 
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Master and servant—Disobedtence of order—- 
Refusal to work at place to which employee is 
transferred, when justified~Unreasonable refusal 
justifies dismissal—Contract not to serve except at 
place ofcontract to be strictly proved. 
_. Though an unlawful order of a master may be wil- 
fully disobeyed by the servant, there must bean im- 
mediately threatening danger by violence or ‘disease 
to the person of the servant before an order to remain 
inazone of danger can beheld to be unlawful. 
Wherean employee who was engaged by a Bank 
at Constantinople was transferred to Mersina in 
Turkey and the employee refused to serve at Mersina 
onthe ground of his ignorance of Turkish language 
and the unfavourable attitude of the Turkish authori- 
ties and on the ground that he was ‘not bound to 


-serve outside the place where the contract was made 


but there was no suggestion that serving at Mersina 
involved any personal danger to him: 

‘Held, (i) that a contract that the employee was not 
‘bound to serve outside the place where the contract 
was made except with his consent could not be 
assumed and required to be clearly established; 

(ii) that as there was no allegation that serving at 
Mersina involved any immediate danger to personal 
‘safety, the order of transfer was a lawful order which 
the employee was bound to obey and his disobedience 
of the order was a good ground for his dismissal.‘. P’C 
‘ALEXANDER BOUZOUROU v. Orroman BANK; A. I.'R.'1930 
P. O. 118; Ind. Rul.(1930) P. 6.251;31 L. W. 702 





587 
— Order involving risk of persondl ‘safety 
of  servant—Disobedierice—Wrongful dismissal 


—Damages—Transfer to foreign State where 
` servant's life is unsafe—Request to -transfer 
to any other place —Contract, whether become impos- 
sible of performance—Dismissal, legality, of—As- 
sessment of damages— Rate of conversion of foreign 
money into sterling—Date of current rate. 

The plaintiff, an Armenian and a Turkish subject, 
was an employee of the defendant Bank 'at Aidin. 
The Kemalists'destroyéd Aidin and imprisoned the 
plaintiff and sentenced him to death. The timely 
arrival of the Greek forces saved him from being ex- 


“ecuted and he escaped to Smyrna, The plaintiff was . 
‘asked to work at Constantinople which was in a dis- , 


turbed state at thetime. He told his superior officers 
‘at Constantinople that as he had been condemned to 
death it was unsafe for him to serve at Constantinople 
and asked for transfer to any branch outside Turkey 


‘and left Constantinople as his life was in danger. 


. He was dismissed from service and he sued the Bank 
for damages for wrongful dismissal. The conditions 


_ of service empowered the Bank to dismiss their 


servants for grave fault : : . 

Held, (i) that as there was real risk of personal 
danger, the order of the Bank to the plaintiff to remain 
at Constantinople was not a lawful order which the 
‘plaintiff was bound to obey ; ' 

' (îi) that the plaintiff's refusal to sérve was not, there- 
fore, a grave fault such as was necessary to justify his 
dismissal under the Regulations ; - 

(vit) that as the plaintiff had expressed his willing- 
nss to serve outside Turkey, the contract of service 
had not become impossible of performance andethe 
dendant Bankwere not entitled to treat the plaintifi's 
disability as a permanent one, at the time of dismissal; 
_ (iv) that the dismissal of the plaintiff was accord- 
ingly wrongful and the plaintiff was entitled to 
recover damages" . 

(v) that in assessing damages-the .plaintiff's pension 
must be calculated onthe basis of the salagy which 


Tol, 124] . 2 
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the plaintiff in fact received at the ‘time of dismissal 
irrespective of how that salary was! arrived at and the 
rate of. conversion forthe purpoge of a decree in 
sterling should be at the current rate of exchange 
at the time of dismissal and not that current at the 
date of the decree: P..C. OTTOMAN BANK V. ETIENNE 
ŪHAKARIAN, A. TR. 1930 P. O. 110: Ind. Rul. (1930) 
P, O. 257: 31 L. W. 707: 59 M. L: J. 336 ` 881 
Maxim ‘falsa demonstratio non nocet’. See CONSTRUE- 

TION. OF DEEDS, i “113. 
Mesne, profits. 
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Minor—Appeal by executor on behalf of minor—Death 
` of executor—Decree without appointing next friend 
—Application for appointment! of nest friend 
and re-hearing—Objection by defendant—Validity 
of decree—Waiver—Executing ' Court's power to 
question validity of decree. = | | j ` 


, Ina suit the plaintiff was described as ‘A's shop. 


owner’ A, minor, by his executor R’. Being dissatis,. 
fied with the first Court’s decree, the plaintiff appeal-- 


ed.” During the pendency of the appeal R died but 


the appeal was allowed. After the appellate decree - 
an application ‘was made bythe appellant's Pleader. 


bringing the fact of R's death to ‘the notice of the 
Qourt' and asking that another executor S may be 
appointed as the next friend of A and that the appeal 
“should” be reheard: The defendant: objected and the 


application was dismissed on the' ground that the’ 


minor's .interests were not prejudiced by the decree: 
‘ Held, (1) that the A, the minor, and not R, was the 
real: plaintiff ; a 
(2) that there wasno bar.to the defendant's rais- 
ing the question of the nullity of the decree, inexecu- 
' tion proceedings; ; . 


(3) that the real plaintiff being the minor, the decrees, 


passed after R's death without appointing a next 
friend, was not a nullity; it was ab. the most an 
irregularity which the defendant himself had waived.; 

“(4) that in any case it was notopen to the defend- 


ant to avoid the ‘decree in view’ of his own failure to . 


have the appeal re-heard after thé appointment of a 
next friend on the’ application of ‘the plaintif. B 


< Sorppappa IRBAPPA . DUBALGUNDI v, 'RÈVAPPA Somappa. 


SAJJAN, 3! Bom. L.R 1254: A.I R.1930 Bom. 141:. 
'5t B, 96: Ind. Rul. (1930) Bom. 268 | 236 


Mortgage —Prior and puisne mortgages—Suit for sale i 


by. puisne mortgagee—Puisne mortgagee, whether 
bound to redeem prior mortgagee—Decree for sale 
.subject to prior mortgage, legality of—Civil Proce- 
durè Code (Act V cf 1908), O. XXXIV,rr. 1,19. : 
Tn a suit by a puisne mortgagee for sale, to which 
the prior mortgagee is also a party ithe -puisne mort- 


gagee cannot be compelled to redeam the prior mort- , 
gagee. Hé is entitled toa decree for ‘sale subject to. 


the lien of the prior mortgagee. A PHoon- KUARI v, 
Buaaewan Das, A.I. R. 1930 All. 113; (1930) A. L.J. 
321; Ind. Rul (1930). All. 524; 52 A: 426°. — 476 
Priority—Suit by Ist -mortgagee—Purchase 

in execution of decree by stranger—Suit by 
mortgagor against purchaser for ‘declaration of sale 

. being for his benefit—Mortgagor getting property on 
compromise on payment of money to purchaser— 
Re-sale to another and payment by 2nd purchaser in 
‘discharge of amount payable to lst purchaser— 


Puisne mortgagee, whether entitled to priority over. 


2nd purchaser. fle on 
Tf in execution of a decree for Mle obtained in a 


suit instituted by the. Ist mortgagee in which not - 


onlyethg mortgagor but also the 2nd mortgagee was 


“I 


“a party, the property is purchased bya 


290. 
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passes into his hdnds free from all the incumbrances 


‘and the’ 2nd mortgagee is entitled only tothe’ sur- - 


plus sale-proceeds after the claim of the 1st mort- 
gages has been satisfied ; if, however, the mortgagor 


himself ultimately getathe property. -by purchase,, ` 


thén it passes into his hands subject to the rights 
of the 2nd mortgagee, it being his duty.asthe owner 


of the estate to’ dischargéthe debt.of ‘the 2nd mort- 


gageo for which he had-pledged' -the estate. ' 

. In execution of a decree- in a suit ona prior 
mortgage to which the prior’ mortgagee was & party, 
the properties. were’ purchased by ‘a-stranger. ~The 
mortgagor thereupon sued the purchaser: for a des 
claration that the purchase was, for his benefit and 
the suit was ultimately comproinised, the mortgagot 
getting. the property and-paying certain- suma of 
money. tothe purchaser. The mortgagor, to pay up 
this amount, again sold the property to another. per- 
son: who found the money for ‘paying’: the “amount 


“due tothe prior purchaser. - In ‘a suit by: a puisne 
. mortgages, claiming priority. over the 2nd purchaser's 


rights : i 4 


Held, that the mortgagor. having acquired owner- 
ship-over the properties, they became at. once stib- 


. ject to the rights of the 2nd mortgagee in his hands 


and since the property was purchased by the mort» 
gagor for himself though with money bdérrtowed 
from the defendant the latter got the: same title ad 
the -mortgagor himself and could not. claim any. 
preferential rightsover the second mortgagee. M 
AUDINATHA AYYANGAR v. S.S. BHARATHI, 30 L. W.981; A. 
1. R. 1929 Mad. 890; Ind. Rul (1930) Mad, 626 
-——— Subrogation — Vendee directed to discharge- 

certain debts of mortgagor—Payment of, some “only 
- Priority, claim of, whether sustainable—Payment, 

undér covenant whether negatives righti of ‘subrogar.. 

tion. . eo? eh GF ces ESSI eee 

-Where a mortgagor sells his property to a yendée- 
requiring the vendee to-pay off two or thrée prior 
debts of the mortgagor and if the vendee pays off 
only one of them, he: cannot elait priority’ in rès- 


-pect of it over the others though he may claim such; 


priority in respect of some other débts the payment 


_of which by him was not contemplated. ' 


+- There is no support for the broad‘proposition that; 
wherever there is-a covenant by the vendeé to pay 
offa prior debt of the mortgagor there can be no 
priority in respect of ‘it. It is safer’ to'rest'the deci- 
sion in each particular cabe onthe particular inten- 
tion ir that case derived ‘from ‘the facts and’ not 
upon any general formula of that kind. M LAKSHUMI 
‘Noni v. NARAYANASWAMI Natoxer, 57 M. L. J: 746? 20 
L. W.799; A.I. R: 1930 Mad. 51; 53 M. 198; Ind, Rul. - 
(1930) Mad. 689 i a: | Ka 497 
z Suit for redemption—Admission of mcrigage 
whether sufficient—Proof.of terms—Onus. : 
- It is not sufficient forthe plaintiffs in a suit for 
redemption to show that-there is'a subsisting mort- . 
gage. Ít istheir duty to affirmatively- prove further 
the terms of that mortgage. M Asamap HAJI 9, Mayan 
5] M. Ia. J. 789; 30 L. W. 1045; A. L R.1930 Madi 65: 
Ind. Rul. 1930 Mad. 6855 >> “+ + 301 
D Suit on mortgage—Consideration—-Burden 
. of proof—Recitals in deed, whether shift burden of 
proof—Burden of proof, against heir and purchaser . 
Evidence Act (I of 1872), 8. 106; effect of. °> > 
In asuit ona mortgage, ifthe suit is between the - 
mortgagee and the mortgagor only and the mortgagor 
admits the document, the onus of -proving want of. 


194. 


strangerjit 


a 
` 
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consideration is on him; butifhe does not admit 

.. the execution of the document and denies the whole 
- transaction, the burden' of proving execution and 
the passing of consideration are both on the plaintiff 
mortgagee. Generally he discharges his burden by 
proving execution only and exhibiting the document 
containing: the admission by the defendant of hav- 
ing received consideration. The moment such 2 

‘document is -proved and exhibited itis forthe de- 
fendant to rebut the presumption arising out of the 
recitals in it. : - - 

‘If the suit is against the heir ofa mortgagor and. 
he denies knowledge ofthe transaction and puts the 
plaintiff to the proof of the execution and the pass- 
ing of consideration, the burden is on the plaintiff 


to prove both. But if the- plaintiff proves execution _ 


aod exhibits the document.containing the recitals as 
. to. receipt ofthe consideration by the mortgagor 
whose heir the defendant is, he has made out a 
prima facie case as to thepassing of consideration 
also. An infant heirisin no better position than 
the original mortgagor: and there is no greater bur- 
den ‘on the plaintif because the infant heir knows 
nothing about the original transaction. < 

-Likewise, if the suitis against a purchaser wh 
cannot be expected to admit the execution of the. 
document andhe denies such execution and puts 
the. plaintiff to proof ofthe whole transaction, the 
burden ison the plaintiff to prove execution and the 
passing of consideration. Butif the plaintif mort- 
gagee has proved theexecution ofthe document and 
has ‘put it in evidence, the recital therein is evidence’ 
as tó the passing of consideration, i. e, an admission 
by the mortgagor whose representative the defend- 
ant is. ore 
. In general; where no other suspicious circum- 
stances appear, the plaintiff by thus merely proving 
the ‘execution ofthe document containing recitals 
must be taken to have made out a prima facie 
case and. it is for the defendant to meet that case. 
by adducing his evidence. ‘The fact that the defend-- 
ant isa stranger to the original transaction cannot 
make his position better or the plaintiff's position 
worge than where he sués the original mortgagor. -M 
OFFICAL RECEIVER,’ COIMBATORE v. VENKATASWAMT 

<. Natcxay,.(1929) M. W. N. 752; 30 L. W.966; A. I.R. 

1930 Mad. 251; Ind. Rul. (19£0) Mad. 661 277 

Suit on simple mortgage—Accounis relating 
to managing agency of plaintiff of defendant's 
business, whether can be gone into—Sums advanced 
by defendant to plaintiff, whether can be deducted 
from mortgage amount. 

Where there was -an agreement between a mort- 
gagor anda mortgagee beforethe date of the mort- 
gage by which the mortgagee acted as the manag- 
ing agent of a business carried on by the mortgagor : 
- Held, in asuit by the mortgagee to recover the 
mortgage amount, that the mortgagor was not en- 
titled to claim for an elaborate account ofthe manag- 
ing agency of the plaintiff of his business and say 
that .the plaintiff. had realized a certain amount of 
Money on account of his business and that he, there- 
fore, was bound to render an account of moneys 
realized as such agent and to credit that amou at to- 
his mortgage-debt, inasmuch as such matters are 
quite foreign to a simple mortgage suit: butif the- 
defendant could establish that the plaintiff had receiv- 
ed alump sum of money from him or goods for 
which he'was indebted for a sum of money which 
according to their agreement ought to have been 

-credited tothe mortgage-bond, the defendant would 
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be entitled to be credited with thatamount. C 
Gancaya NAROTTAM SHABTRY V ARDESHAR DINSHAW, 
A I. R 1930 Cal. 85; Ind. Rul. (1930) Cal. 456 520 
Tender of mortgage money—Nofice to come 

and take money, whether good tender—Mortgagee's 

~- liability to account for: -profits—Transfer of 

Property Act (IV of 1882), 8.8h. `» 

A notice sent toa mortgagee to come to the mort- 
gagor's place and take the martgage money is not a 
valid tender of the sum due under the mortgage and 
will not entitle the mortgagor to claim mesne pro- 
fits from the mortgagee from the date 6f thenotice. 
R Maune Po Taer v. Daw Suwe MYI, A. I. R. 1929 
Rang. 271; Ind. Rul, (1930) Rang. 193 257 
Motor Vehlcles, Act (VIH of 1914), s. 4—Police 

Oficer, power of, to stop driver of Motor cars. 
‘Under 8.4 of the Motor Vehicles Act, the driver of a 
Motor vehiele can be stopped even by a Police Officer 


‘who ib hot engaged in traffic, for ascertaining his name 


ahd “address” with a view to a prosecution or for 
the purpose of enforcing any of the provisions of the 
Act such as over-loading of the bus, or inspection 
for checking license M In re RAMANUJAM NAIDU, 57 
M. L. J. 457; 30 L. W. 468; (1929) M. W. N. 596; 31 Gr. 
L.J. 639; Ind. Rul. (1930) Mad. 638; A.I. R. 1930 
Mad. 445 206 
Muhammadan Law. See TRANSFER OF PROPERTY 
Aor, 1282, s. 2 722 
Dower—Transfer by husband and husband's 
` mother of mother's property in lieu of dower, 
whether sale or gift—Registration, necessity of. 
Where A and his mother B transferred property 
belonging to B toC inlieu of dower inorder to 
induce Cto marry A: 
Held, that the transfer was a gift pure and simple 
and did not require any registered instrument. 
Obiter —Where property is assigned by a Muhem- 
madan to his wife as her dower there will be no sale 


but if itis transterred in payment of a certain 
amount of dower it would bea sale. A ALI Hasan 
v. Rasuman, Ind. Rul, (1950) All. 612 756 


Gitt—Gift of undivided share in constructive 
possession of donor, validity of—Doctrine of Musha 
—Delivery of possession. 

Where a Muhammadan who had a share ina 
fixed-rate holding jointly with the defendants and who 
was in constructive possession of the holding through 
the defendants made a gift ofhis share and did all 
that lay in his power to wipe himself off and to put 
his donee into the same kind of possession as he 
himself had : 

Held, that the gift was notvoid either under the 
doctrine of musha or for want of delivery of posses- 
sion. A Gavsi v. Monammap Suarir, Ind. Rul, (1930) 
All. 584; A. I. ~. 1930 All. 793 728 
—_—_ Registration, whether necessary to 








comrlete gift. . 

The only ingredients necessary for the completion 
of a valıd gift under the Muhammadan Laware the 
declaration by the donor, acceptance by the donee 
whether express orimplied, and delivery of pos- 
session to the donee, either actual or constructive, 
Registration is not necessary to complete the gift. °O 
ABDUL RAHMAN v. Gaya Prasan, A.I R. 1999 Oudh 
435;6 O. W.N, 843; Ind. Rul. (1930) Oudh 210; 5 
Luck. 384 ; 354 

———- female tobe enjoyed according to 
female descent—Male descendants, right of, to 
succession. : : ; 

Under the Muhammadan Law, when a gifteis thade 


` nution of their value. 
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subject toa condition which derogates from the 
completeness of the grant, the condition is void 
and the gift will take effectas if no condition were 
attached to it. , 

By adeed of gift,a Muhammadan gave his prop- 
erties to two girls. The deed provided that the donees 
should notalienate the property and that their male 
descendants and their descendants and the husbands 
of the female déscendants shall have . no reason to 
claim any manner of right in the property. One of 
the donees died and her husband and herson filed 
a suit for partition : 

Held, that ib was really acase of a gift with 
invalid condition; and the two sisters took 
an absolute interest in the property and the plaint- 


iffs' as the heirs of the deceased, were entitled to a. 


share in it. M ALIMAMMA V. AMADE | BBARI, Ind. Rul. 
(1930) Mad. 561; 58 M. L. J. 571; A. L R. 1930 Mad. 
510; 31 L. W. 765 49 
——— Guardianship. See GUARDIANS AND Warps 
_ Act, 1890, s. 25 : . . 381 
Nattucottal Chetties—Oustom , of reverter of 
daughter's stridhana to parents. See HINDU Law 


131. 


~ Negligence. See ORIMINAL PROOEDUKE Cone, 1898, 
‘ 254 


s. 550 
Negotiable Instruments Act (XXVI OT 1881), 

s. 118—Presumption of consideration, whether can 

be rebutted by mere circumstantial evidence. 

The presumption in favour of the. passing ofcon- 
sideration arising under s. 1180f the Negotiable 
Instruments Actor from the acknowledgments of 
the executant can be rebutted even by circumstan- 
tial evidence. A SINGAR Kunwar v. Baspzo PRASAD, 
Ind. Rul. (1930) All. 573; A. I. R. 1930 All. 568 717 
Nirmalas of Punjab, whether Sikhs or Hindus. 

See CIVIL PROGEDURE Cons, 1908, s. 92 305 
Nulsance—Suit by plaintiff after he had sold prop- 

erty, competency of—Re-conveyance during pen- 
dency of suit, effect of—Duty of plaintiff to 
prove title—Right of defendant to take advantage 
of defect in title disclosed in evidence—Tort- 
feasor, whether can be compelled to take over plaint- 
iff's property and pay for it. 

The plaintiff who was the owner of certain lands 
intersected by a water-course instituted a suit com- 
plaining in effect that the defendant had used this 
Wwater-course asa com non sewer, discharging into it 
quantities of foul and other noxious substances, there- 
by occasioning a very serious nuisance to the appel- 
lant, and he claimed an injunction and damages, 
alleging loss of revenue from the lands and a dimi- 
Afterwards, he, by leave of the 
Court, delivered an amended statement of claim, 
whereby he alleged that the conduct of the respond- 
ents amounted in effect to an expropriation of the lands, 
and claimed, as-an alternative to an injunction, the 
actual value of the lands, offering, in the event of such 
claim being allowed, to convey the lands to the respond- 


ents. It appeared in evidence that the plaintiff had con- . 


veyed the lands by an unregistered sale-deed to 
athird party before the date of the suit and that 
the latter had sometime after the institution of the 
suit re-conveyed the properties to the plaintiff by a 
similar deed: : : 
Held, (i) that though the fact that the two documents, 
namely, the sale-deed and the deed of re-conveyance 
were not registered would have given priority to a 
third person claiming under a registered deed, it had 
no bearing on the question of the plaintiff's right to 
BUS i 
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(ii) that the defendants were entitled to raise the 
-plea of want of title even though they had not raised 
it iù their pleadings as it was incumbent on the plain‘- 
iff to prove his title and not on the defendant to 
disprove it, and as the defendants came to know of the 
documents only after they were disclosed in evidence; 
(iii) that the plaintiff hadno right to sue as he had 
parted with the ownership ; 
.(iv) that in acting as it 


did, the respondent City 
was a tortfeasor 


and nothing more, liable 
to pay damages in an action by a person entitled to 
complain of nuisance, but not liable to be compelled 
to take over and pay for the lands as ex-proprietors, 
P C Dante, EUGENE LECAVALIER V. CITY OF MONTREAL, 
A.I. R.1929 P. C. 303; Ind. Rul. (1930) P. O. 239 


i . 575 
Oudh Clvil Rules, r. 178. See Orvıu PROOEDURE 
_ Oops, 1908, s. 48 445 





r.277 (39). See PROVINCIAL INBOLVENCY 





_Aor, 1920, a. 35 368 
— r. 285 (1) (c) (d). See Bar Counorrs AoT, 
1926 659 


Oudh Rent Act (XXII of 1886), ss. 20, 108, (10) 
—Suit by tenant for possession against rival tenant 
and landlord—Jurisdiction of Civil Court— 
Relinquishment of tenancy by private arrangement, 
validity of. ; 

A suit by a tenant for recovery of possession 
against a rival tenant to which the landlord is also 
a party is cognisable by the Civil Court and not by 
the Revenue Court. ; 

Where a suit is partly cognizable by the Civil 
Court and partly by the Revenue Court, the Oivil 
Court must decide the whole case. . 

The provisions of s. 20 of the Oudh Rent Act in 
respect of the relinquishment of land by a tenant 
are not exhaustive and it is possible for a 
tenant to make a valid relinquishment under a 
private arrangement between himself and the 
landlord. But in order that any such relinquishment 
by means of an amicable arrangement between the 
tenant and landlord may be valid, it is necessary 
that the tenant must make actual surrender of 
possession in favour of the landiord. O MINDAI v. 
Sarr ALI, 6 O. W. N.1094;13 R. D. 865; A. LR. 
1930 Oudh 69; Ind. Rul. (1930) Oudh 222 - 366 


s. 27 —Grove-holder cultivating land after 
disappearance of trees—Suit by landlord under s. 
i. 127, competency of—Provision in wajib-ul-arz 
entitling grove-holder to cultivate, effect of. 
. Though in many instances a grove-holder would 
be considered a trespesser, when remaining in oc- 
cupation of the land after the trees have disappear- 
ed, and in those circumstances the provisions of 8. 
127 of the Oudh Rent Act, would apply and the 
land-holder could treat such a person either as a 
trespasser or asa tenant within the meaning of s. 
127, the landlord cannot treat him asa trespasser and 
institute a suit against him under s. 127 of the said 
‘act when there is a special provision in the wajib- 
ul-arz ofthe village which entitles grove-holders, 
after the grove has ceased to exist, to cultivate the 
land at arate payable by tenants ofthe surrounding 
Jand. O MAHARAJI .KuNwar’ v. CounT OF W ARDS, 
Dzrara 57 O. W. N. 34; A. 1. R. 1930 Oudh 144; 14 R. D, 
94: Ind. Rul. (1930) Oudh 280; 5 Luck. 536 | * 664 
S. 7O—Absence of previous patta—Oral 
evidence showing -acceptance of new ‘rent, admis 
sibility of. i 
Section 70, 





Oudh Rent -Act, applies only to those 
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tenants who have received a patta, and where it is not 
alleged thatany patta had been, granted _previously, 
oral evidence can be admitted to showthatthe tenant 
has accepted a`new rent. O MoHAMMAD ISMAIL Kuan 
p. ABDUL Guarrar Brg, 6 O: W. N. 1060; 13 R.D. 
834; A. I. R.1930 Oudh 110; Ind, Rul. (1930) Oudh. 
250; 5 Luck. 453- 442 
——--—8. 108 (10). See Oun Runt Aor, 1886, : a 
——--— 8S, 108, 127—Joint suit for rent and 

ejectment, against trespasser, maintainability of— 

Lease by thekadar—Pesition of lessee after expiry 

of theka. 

Where a Court passes a decree for arrears of 
rent, 7 
with cl, (8) of s. 108 of the said Act, it is open 
to thé Court on the application of. the plaintiff, to 
algo pass a decree for ejectment of the defendant 
from. “the. land. -The landlord is not bound to 
institute separate suits for rent and ejectment under 
s, 108 (2).and .s. 108 (4)}.respectively.. - 

A-leage executed by a thekadar is only effective 
during the period of the theka and as-soon as 
the thekadar is ejected on the expiry. of the theka his 
lessee becomes. a trespasser. g Sa 

Where. a valid award ‘partitioning a grove has 
been made, even though it has vot been made a 
rule.of the Court, a suit for partition, of the grove 
cannot ' be. maintained. O CHHATTARPAL SINGH y. 
Èuapesuwae Prasan Sinan, 13, R, D.829; A. L R 
1930 Oudh 49; Ind. Rul: (1930) Oudh 255 447 
= 8,127—Suit, under s. 127 against person 

entering lawfully, but retaining possession unlaw- 

fully, competency of-—Oudh Rent (Amendment) Act 

(IV of 1921), effect of. : 

Section 127 of the Qudh Rent Act, as amended by 
Act IV of 1921, coversthe case ofa person who, 
haying entered lawfully into possession” of land, 
retains possession unlawfully. | 

A. landlord i 


4 





btained a deeree against his tenant 
in the Civil Court for ejectment of the tenant and 
though the deerce was formelly executed, the tenant 
continued toremain in possession. The landlord 
afterwards, sued the latterfor arrears of rent under 
5. 197. Gudh Rent Act: i 

Held, thatthe suit was maintainable. O GAJADHAR 
SINGH v. Baagwan Bux SINGH, 7 O. W. N.44; A. I R. 
1930 Oudh 166; 14 R. D. 17; Ind. Rul. (1930) Oudh 
283 . - 667 
=—-— $.127—Transfer of fractional, proprietary. 

share—Transferee, whether entitled to dispossess 

proprietor of sie plois—Suit by proprietor against 
transfevee under 3, 127, competency of. 

Where a part only of. the share of a proprietor is 
transferred, the proprietor. is entitled. to retian the 
whole of hip.sir land as his sir until.the transferee 
gets the transferred part specified and demarcated 
aud ifthe transieree:dispossesses him of any sir 
plot he can sue the transferee for rent under s. 127, 
Oudh Rent Act. O Monammap YAHYA Kuan », ALIA 
BIBI, TO W.N.75; A. I R. 1830 Oudh 168; 14 R.D. 
37: Ind. Rul. (1930) Oudh 278 662 
QOudh Rent Amendment Act (IV 0f1921), effect 
- of, See Ouna Rent Act, 1886, s. 127 667 
Pardanashin lady. See TRANSFER OF PROPERTY ACT, 

1882, 38 55 (1) (f) (2) 185 
— Transsction in favour of persons in close 

compunion~-Burden of proof--Duty 
~ protect -pardanashin— Protection, fwhetker. extends 

tofezi e. 7 


INDIAN GABES. 


under -s, 127 of the -Oudh Rent Act read. 


of Court to 


£1930: 
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Where there is an elderly person, even an intelligent 
elderly person, whois found to have divested him- 
self or herself of a mass of property for the benefit of 
persons in close communion with the transferor,’ 
Courts will protect, and in some cases will ‘protect 
jealously, the interests of such person. Where in- 
addition tothe fact that sucha person isaged, sucha 
person is a woman, the need for protegtion is greater, | 
Where the woman is a pardanashin woman the need is 
greater.still, and where such a woman is illiterate it 
is greatest ofall and the protection given to such a 
hady “masi legally be extended to her heirs afterher: 

eath. -~ . ; 

It is for. the persons who have benefited by'such 
transactions to justify them and in the absence. of such 
justification the transaction will be set: aside. 

According. to the general law heirs are in the 
game position as the person to whom they are heirs and 
under the Imamia Law in particular there is special 


case to protect the heirs as. against- an. intruder. 


O QAMAR ARA Becam v. SULTAN Bream, 6 0O. W. N. 
1112; A. I. R. 1930 Oudh 131; Ind. Rul. (1930) Oudh 
239 - 431 
Part performance. 

See REGISTRATION Aor, 1908,8. 17 401. 
4, See REGISTRATION Act, 1908, s. 49 634 


Partles—Plaintiff, determination of. . 

The question who is the real plaintiff in a suit can- 
not be solved by stray phrases in any particular 
document or by a number of them taken and weighed; . 
it is not a question, what party thinks himself or 
the other party the plaintiff, but which party the. 
Oourt treats as the plaintiff B SHIDDAPPA Ipappa. 
DUBALGUNDI v. RevappaSomappa Bassan, 31 Bom. L. 
R: 1254: A. I. R. 1930 Bom. 141; 54 B. 96; Ind. Rul. 
(1930) Bom. 268 236 
Partition suit. Court-fees. See Court Fres Aor, 

1870 Scu. IL, ART. 17 (vi) 708 
Partnership. See Incomes Tax Acr, 1922 _ 518 
———  Sult—Inierest on overdrawings—Valuation 

of goodwill—Interest on decretal amount from 

, date of plaint. 

In a suit to dissolve and wind up the affairs of a 


` partnership, until the accounts have been taken it 
-ig impossible to say what,if anything, is due from- 


any partner to his co-partners. Interest should, 
therefore, be allowed to the plaintiffs, not from the 
date ofthe institution of their suit, but only from 
the date of the final decree by which the amount, if 
any, is found duefrom the defendants to tho plaint- 
ifs. 

In taking the accounts ofa partnership, the value 
of the Good will, though that value may not be either 
large or easy of ascertainment, must be brought into 
the accounts, f ; 

“In the absence of special circumstances, the ordi- 
nary rule is that a partner is not charged with inter- 
est in respect of overdrawings. P G BULEMAN v. 
ABDUL Larr, A. I R. 1930 P. O. 185; (1930) A. L.J. 


"868: 34 C. W. N.737;. Ind. Ral. (1930) P. Ò. 267; 32 


Bom. L.R. 1152; 59 M.L J. 121; 52 O.L. J. 10 32 
L. W. 184; 24 S L.R. 328 : 891 


Party-wall—Encroachment by joint owner—Suit by | 
other joint owner for injunction and possession 

. Right to recover possession even if encroachment ` 
is slight. : io 
Where a defendant in rebuilding his side of a party- 

wall belonging jointly to him and ‘the plaintiff; 

encroaches upon the plaintiff's land, even though to. 


| 4 e ! ; 
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, Party-wall---concld. i 
a. small extent, and the plaintiff sues for possession 
of the area encroached upon and not for mere manda- 
tory injunction, the Court is bound togrant a decree 
for possession to the extent of the. plaintiff's land 
which has been encroached upon. A Ram Sagup v: 
SHAMBHU Dayah, Ind. Rul. (1930) AlL 560; A. I. R. 
1980 All. 396 a 560 


Patents—Subject-matier—Invention and noveliy— 
Putting old things tonew use—Small step forward 
in invention—Right to protection—Aniicipation— 
‘Previous knowledge or user—Previous publication— 
Question, of construction—Admissibility of parol 
evidence. ° pas ; 


To justify the granting of’ a patent there 
must be a substantial ‘exercisa. of: the inven- 
tive power or inventive genius, though it may in 
cases be very. slight. Slight alterations or improve- 
ments may. produce important results, and may dis- 
close. great ingenuity. Sometimes it is a combination 
that is the invention; ifthe invention requires in- 


dependent thought, ingenuity and skill, producing in.’ 


a distinctive form a more efficient ; result, converting 
a- comparatively detective apparatus into a useful 
‘and efficient one, rejecting whatis bad and useless 
in former attempts and retaining what is useful, and 
uniting them all into an apparatus which, taken as:a 
whole, is novel, there is subject-matter. An we 
combination of well-known devices, and the: applica- 
tion thereof to anew and useful ‘purpose, may re- 
quire invention to produce it and may ‘be good 
subject-matter fer a patent. f i 

Any information as to the ‘alleged invention 
given by any prior publication ;must be for the 
purposé of practical utility, equal tothat given by 
the subsequent patent. The latter invention must be 
described in the earlier publication that is held to 
anticipate it, in order to sustainthe defence of an- 


ticipation. Where the question is solely one of prior’ 


publication, it is not enough to prove that an appa- 
ratus described in an earlier specification could have 
been used. to produce this or that result. It must 
also be shown that the specifications contain clear 
and unmistakeable directions so to use it. 1t must be 
shown thatthe public have been so presented with 
the invention that it is out of the power of any sub- 
sequent person to claim the invention as his own. 
The question whether a prior specification describes 


the invention claimed by a subsequent inventor is a. 


question of construction and parol evidence is 
only admissible for the purpose of explaining words 
or symbolsof art and other such-like technical mat- 
ters, and, of informing the Court of relevant sur- 
rounding circumstances. ` 


Where the vacuum tube used in an invention was 


not in itself new but the particular use ofitfor the . 


purpose described, in combination with the other 
elements of the system was new and produced an ad- 
vantageous result : : bod NG 
Held, that there was sufficient element of novelty to 
support the patent. \ - 
A step forward, though itbe a small step, is all 
that is necessary so far as subject-matter is concern- 


ed. , 
“Undgr the English Law if a-person applied for and. 


took out apatent, his rights cannot be defeated. by 
merely showing that another person Had already 


made the discovery buthad kept -it to himself.e G- 


CANADIAN GENERAL HLECTRIO Co. I.tp. «e WADA RADIO 
Lip, A J. B.1930P.0.3; 31 L.W. 126; Ind. Ral. 
(1930) P. O. 233 a da ee 4 569 
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Patta—Ryotwarl tract—Unassessed waste ` lands 
cultivated with premission of Government—Right 
' to insist on patta being ‘granted—Patta granted to 
stranger—Fight of person in possession to object 
—Cause of action to sue, whether arises. ` KEN 
' Tn a ryotwari tract, where a person who has no - 
patta, is in possession of _ unassesged ‘waste land 
‘belonging to Government, and cultivates it agreeing 
fo pay some assessment, there is no recognition . 
by the Government ofany right inhim nor any 
undertaking on the part of the Government tå 
permit the occupation in the future and the 
Government, is not bound te grant patta to such 
a person, nor would a suit lie” in the Civil Court 


to compel the Government todo so. : 
Such land would still bë regarded as being «at 
the disposal of the Government till a patta is 
granted; once patta is granted to some other 
person, the right of the Government’ would’ be 
confined to the recovery’ of the revenue due in - 
respect of it. M KANAMATAREDDI Susesreppr v. 
SEORETARY OF STATE yor INDIA, Ind. Rul. (1930) Mad. 
719 a | 6 


Penal Code Act (XLV of 1860), ss, 79, 359, 366 
. Kidnapping and abduction, essentials of—De facto 
guardian, whether can be guilty of abduction—' 
‘Marry’, meaning of—Sale of- brahmin widow by- 
- her mother-in-law to Jat for marriage—Liability 
of mother-in-law . < 
. Kidnapping and abduetion, though cognate offences, 
are essentially dissimilar and considerations which, 
might be of paramount importance in a charge of- 
kidnapping are wholly irrelevant ina trial for abduc- 
tion Š = a 
[The points of dissimilarity between kidnapping’ 
and abduction enumerated]. i EREN 
-The word ‘marry’ in ss. 366 and 494, Penal Codé, 
implies going through'a form of marriage, whether 


- the ‘same is in fact valid or not. 


A de facto guardian who has no right to give 
his ward in marriage may bring himself within the 
criminal law ifhe gives away the minor with one 
of the intents specified in s. 366, Penal Code. 

A brahmin child widow was living under the de 
facto ‘guardianship of her mother-in-law, Sant.Ram, 
a jat, wanted to marry herand Durga arranged a 
bargain between the mother-in-law and Sant Ram 
for the sale of the girl tothe latter for a certain 
sum ofmoney. Durga and Sant Ram. gave some 
pieces of paper tothe mother-in-law telling her ` 
that they were currency notes. The mother-in-law’ 
told the girl that she must go to her sister's house 
and that she had asked twomento take her there.” 
The girl accompanied the mother-in-law till 
she was handed over toDurga and Sant Ram. She 
was kept in Sant: Rani’s house confined against 
her will fora fortnight when the Police rescued her. 
The mother-in-law, Durga and Sant Ram were charged 
for abduction : sae i = 

Held, (1) that the act of the motherin- 
law fell within s. 366, Penal Code, though she was 
the de facto. guardian of the girl, and she was not 
protected by 8.79, Penal Code, as she had no autho- 
rity under the Hindu Law or ‘under’ the Hindu 
Widow's Remarriage Act to give the girl in mar- 
riage; ` ; 

(2) the fact that there could be no lawful nik 
riage between a brahmin woman and a Jat did not- 
in any way take.the caseoutofs. 366, Penal Code: 

(3) that Durga and Sant Ram were ‘also ‘clearly 
guilty under s 366, Penal Code.-LSanr Ram v. 


" Euveror, A. I R.1929 Lah, 713; 30 PI L. R. 578; Ind. 


z 
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Penal Code—contd. 
Rul. (1930) Lah. 518; 31 Or. L. J. 648; 11 Lah. a 
s. 95—Right of private defence, scope and 


_ limits of. | . 
The law does not require a citizen, however law- 





abiding he may be, to behave like a rankcowardon. 


any occasion, The right of self-defence as defined 
by law must befostered inthe citizens of every free 
country andif aman is attacked he need not run 
away and he would be perfectly justified in the 
eye of law ifhe holds his ground and delivers a 
counter attack to his assailants provided always. 
that the injury which he inflicts in self-defence is 
not .out of proportion to the injury with which he 
was threatened. | | 
. [The tendency of Courts to ignore the right of 

rivate defence condemned. ] i 

Where the assailants who were armed with dangs 
opened anattack on. the accused who were armed 
only with a lathi anda blow given by one of the 
accused fell on the head of one of the assailantsand 

ed a fatal injury: 
S Teld, having Pau toall the circumstances of 
‘the case, that the accused did not exceed the right 
of private defence and were not guilty of any offence. 
L MAHANDI v. EMPEROR, A. I. R.1930 Lah. 93; Ind. Rul. 
'(1930) Lah, 324; 31 Or. L. J. "654; 31 P. L. R. 621; 
(1930) Or, Oas. 109 316 
366, 


ss. 109, 342, 368—Abduction— 

Principal offenders acquitted under s. 842 but con- 

victed under s. $66—Abettors convicted under s. 368 

read with s.109—Legality of conviction. 

Where,in a case of abduction the principal offenders 
were acquitted under s. 342, Penal Gode, but convicted 
under s. 366, and the abettors were convicted under 
s. 368 read with s. 109, Penal Code: 

Held, that as the principal offenders had been ac- 
quitted under 8. 342 and there was no conviction or 
even accusation against them under s. 368, the con- 
viction of the abettors under s. 368 read with s. 109 

“was illegal, G Topsut Hossain v. EMPEROR, 33 0. W. 
N. 891; A. I. R. 1929 Cal, 707; Ind. Rul. (1930) Cal. 
422, 31 Cr. L. J. 646 326 


“Se 124-A—Allegation against Home Govern- 
ment, whether sedition—Article calculated to bring 
Government into hatred and contempt—Sedition— 
Construction of article. 

Where the editor of a newspaper was convicted 
under s.124-A, Penal Code, in respect of an article 
which contained the following paragraph:— 

“The English have made a fine move for taking 
possession of Kabul, by their duplicity. On the one 
hand, the Afghan King has been made to introduce 
Buropean fashions in his country and on the other 
the Afghan subjects have been incited to rebel against 
their King”: - x 

Held, that as there was no reference to the Gov- 
ernment of India and as the language was not calcu- 
lated to excite disaffection or-hatred, the conviction 
was illegal. 

Where another article contained the following 
passage: “Under their rulethe English have displayed 

-guch acts of oppression, high-handedness, excesses, 

tyranny, repression and dishonesty as ate making the 
world civilzation feel asbamed. English rule in 
India depends upon those pad characters of number 
10 of England who have become notorious for their 
folly, barbarity and hard-heartedness. Such cruel, 
unmannerly and foolish persons are sent as officers. 
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of this country as might be considered burdensome 
for England’s soil, This is the reason why the gene- 
ral massacre of Jallianwala Bagh, thebloody field 
Guru-ka-Bagh, and the Karbalas and bloody scenes of 
Nankana Sahib and Jaito are*being seen, in India:” 
Held, that the object of the article was evidently to 
bring the Government of India into hatred and con- 
tempt and the publisher was guilty of sedition. L 
LACHHMAN SINGH v. EMPEROR, A. I. R, 1930 Lab, 156; 
31 Or. L, J. 734; Ind. Rul. (1930) Lah. 553; (1930) Cr. 
Cas. 164 . 681 


s. 124-A—Imputing base motiwes to Govern- 
ment—Exciting hatred and disaffection —Sedition. 
Though itisopen to a writer to criticise any policy 

of the Government as permitted by the explanations 
to s. 124-A, Penal Code, if he proceeds to attribute 
base motives to Government and accuses Govern- 
ment of having deliberately ruined the subjects etc., 
he ds liable to be punished under s. 124-A of the 
Oode. 

Where the writer of an article in a newspaper warn- 
ed Indians not to help Imperialists not because 
Imperialism was itself objectionable but because 
British Imperialism had ruined Indians and was 
rendering them poor and destitute every day 
and suggested that a bomb that was thrown ona cer- 


tain occasion was deliberately thrown to create 
dissensions between Hindus and Mussalmans: 
Held, that the article came within s. 124- 


A, Penal Code, andthe writer was guilty of sedition. 
L ARJAN SINGH v. EMPEROR, A I.R. 1930 Lah. 186; 31 
Or. L J. 694; Ind. Rul. (1930) Lah. 540; (1930) Cr, 
Oas. 129 348 





s.124-A—Publicaion of life-sketeh of revolu- 
tionary, when amounts to sedition. 

If the subject-matter ofa publication is likely to 
bring Government into hatred or contempt or ex- 
cite disaffection towards it,andif it has been pub- 
lished with the intention of producing such an 
effect, it would be immaterial for.the purposes of 
s. 124-4, Penal Code, whether the publica- 
tion assumes the form of a life-sketch or a poem, or 
an allegory or some other form. The crucial point 
for decision in such cases is the intention of the 
writer and his intention hasto be gathered from 
the subject-matter of the publication as well asthe 
surrounding circumstances. L ARJAN SINGH V, 
Jiupzror, A. I, R.1930 Lah. 153: 31 Cr. L J. 720; 
Ind. Rul. (1930) Lah. 550; (1930) Cr. Cas.161 678 


———— s., 167—Lahore High Court Rules and 
Orders, r. 48 (5}-—Process-server employed to conduct 
sale in conravention of rules—False report by process- 
server—Offence. 

Where a process-server who was conducting a 
sale of attached moveables made a false report relating 
the sale: 

Held, that he was guilty ofan offence under s. 167, 
Penal Code, notwithstanding the fact that according 
to the Rules and Orders of the High Court a pro- 
cess-server could be employed for conducting a sale 
only under certain conditions and all of these con- 
ditions did not exist inthe case. L DALIP SINGH v. 
Emperor, A.I R 1930 Lah. 92: Ind. Rul. (1930) Lah. 
528; 31 Gr. T. J. 656: (1930) Cr. Oas. 108 e 320 
- s. 216-A—Inference of knowledge of accused 

from circumstances. an x 

Wherethe accused was found driving a cart along 
the road c®ntaining injured persons and these 
persons were persons wbo, hadin fact recently taken 
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part in a dacoity and the -accused failed to disclose 
what he knew about . the circumstances in which he 
was found: Ae 
Held, that the Oourt might. infer.-that the accused 
had knowledge that those persons had taken part in 
a dacoity. A EMPEROR v. KANHAIYA, Ind. Rul. 
All. 553; 31 Orel. 3. 716; A. I. R. 1930: A1, 481. 553 


——— S. 225-A—Criminal Procedure Code (Act V 
of 1898), ss. 55 (1)"(e), 110, 557 —Arrest of person who 
is to be prosecuted under s 1 10, without order from 
Magistrate or warrant, legality of Allowing escape 
from such arrest—Offence—Leaving open door of 


room in which prisoner is confined—Negligence. ts 


Where a Police Officer who was entrusted with the 
custody ofan arrested person omitted! to secure one of 
the doors of the roomin which that person was .con- 
fined and the prisoner escaped through that door: 

Held, that the officer was clearly guilty of negligence 
and committed an offence under s 225-A, Penal Code. 


Section 55, Oriminal ‘Proceduré Code, is independ- , 


ent of Ohap. VII of the Code which includes s. 110, 
although proceedings under that Chapter might follow 
an arrest under s. 55, Criminal Procédure. Code, asa 
natural sequence, and a Police Officer-can, therefore, 
artest or cause to be arrested, without a warrant or an 


order ofa Magistrate, any person who comes within. 


the provisions of s. 55 (1) (c) even though he is about 
to be-prosecuted under s. 110, Oriminal Procedure 
Code. Pat Ramnanpan SINGH v. Ewrrnor, A. I. R. 1930 


Pat. 103; Ind.’ Rul. (1930) Pat. 446; al Gr. L.J. 717; - 


(1930) Or: Cas: 79 
——_—— ss. 240, aaa Ta 


638 
coins, delivery 


of—Guilty knowledge at tme of first- possession, ` 


absence of —Offence. 

To attract the application of s. 240, Penal Code, it 
is not enough to show that the accused delivered 
counterfeit coins to another person but it must also 
be established that at the. time he became possessed 
of such coins he knew them to be counterfeit and un- 
less the latter ingredient is established the offence 
committed isone under s. 241 and not under e. 240. 
L Buan SINGH v. Emperor, 31 P. L., R. 235; 31 Cr. La 


J. 736; Ind. Rul. (1930) Lah. 560 : 688 


___-—— 8. 294-A—Lottery—Delivery of ticket books 

for sale of tickets—Offence. 

Where ticket books relating to a’ lottery were de- 
livered by the accused to several) persons with a 

view, to the tickets therein being sold by these per- 
< sons to others: . | 

Held, that the delivery of the ticket books could 
not be "considered in any sense to` be a mere casual 
or gratuitous delivery and the accused was guilty of 
an offence under 8. 
v. Diwan CHAND JOLLY, A. I. R. 193@'Lah. 81,731. Cr. L. 
d, S Ind. Rul. (1930) Lah. 539; (1930) Or. Oas. 97 5 

-34 

ss. 300, 302— Accused ‘fring at wife to 
: silence her without intending to hit her—Wife shot— 

Offence, nature of—Conviction for murder without' 

considering nature of offence, legality of. 





Where the accused ina fit of drunken tecklessness : 


fired #shotto silence his nagging wifeand the shot 


. hit hereven though it was not intended to hither and - 


the Judge convicted the accugedof murder with- | 
out considering whether the crime amounted to 
murder or only manslaughter: r 

Held, that even though the act'óf the” accused was 
a crime; the conviction for murder was illegal. PC 
BENJAMIN Now .es v. EMPEROR, be a o J. 701; Ind. 


GENI EKAL INDEX. - 


P..O. 201; 59 M. L. J. 127: 32L. W. 929 


(1930) - 


294-A, Penal !Code. L EMPEROR. 
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Rul. (1930)'P. C. 242; 24 O. W.N. 599: A. I. R.1930 
578 
—-——. 58. 300, 302—Murder—Infliction of lesser 

senténce—Grounds must be adequate—Doubt as . 

. to guilt of accused, or jealousy of husband, whe- 

ther sufficient ground, 

The reason for passing the lesser ‘sentence in a 
case of murder must be express and adequate. The 
fact that the murderer is the husband and was 
jealous, of his murdered wife is no ground for not 
imposing capital sentence and a feeling ofdoubt as 
to the guilt ofthe accused is a matter to be con- 
sidered before but not after the verdict and should 
have no place in the determination of the sentence 
. after conviction. Pat Sonrar Sao v. EMPEROR, 11 P. L. 
J. 148: 9 Pat, 474; A. I.R. 1930 Pat. 247; 81 Cr. L J. 
721; Ind. Rul. (1930) Pat. 452 ` 836 


——— 88. 300, 302—Murder—Sentence—Grounds 
for imposing lesser penaliy—Absence of motive or 
doubt as to guilt of accused, whether suficient 
grounds. 

- The fact that no adequate motive for the murder 
‘has been made out is not a ground for not imposing 
the. ‘extreme penalty of death’ on a murderer 
and a feeling of doubt as to the guilt ofthe ac- 
cused -is a ‘matter to be considered before but not 
‘after the. verdict ; it has no place in the deter- 
mination: „of the sentence after conviction. : 

< It. has long been well-established ‘law that unless 
extenuating ‘circumstances can be found a murderer ’ 
must be sentenced to death. Pat Kuupv RAJAK v. 
EMPEROR, 11 P. L. T. 166; A. I. R. 1930 Pat,-252: 31 
Or. L. J. 727; Ind. Rul. (1930) Pat. 457 841 


——— 88. 300 (1), 302—Murder—Accused killing 
` paramour of prosttitute—while engaged in sexual 

-~ antercourse—-Offenee—Provocation— Test of provoca- 
tion—Mental ability of individual .aecused, whe- 

. ther can be considered —Sentence—Eatenuating cir- 

cumstances. 3 

Unless there are extenuating circumstances the 
person who is found to be guiltyof murder should 
receive the extreme penalty of the law, : 

' It is well-established law that if a husband dis- ` 
- covers his wife in the act of adultery and thereupon 
kills her, he is guilty of man-slaughter only and not 
of murder. But this rule has no application where 
the. woman concerned is notthe wife of the accus- 
ed but only a publie woman. 

In order that.provocation may constitute a defence 
to, a charge of murder there must exist such an 
amount of provocation as would be excited by the 
circumstances in the mind ofa reasonable man, and 
so ‘as to lead the Jury to ascribe ‘the act to thein- 
fluence ofthat passion. The Court ought not to take 
into account the different degrees of mental ability 
in the-prisoners who come before it.C Empzrorv. 
DINABANDDHU Oorrya, A: I R. 1930 Cal. 189; Ind, Rul. 
(1930) Cal, 466; 31 Or. L. J. 737; (1930) Or. Cas. re: 

8 
Ka Sa s:302—Sudden quarrel—Accused plunging 
kinfe into heart and causing immediate death— 

Offence, nature of—Inference of intention to cause 
- injury likely to cause death—Sentence—Extenu- 

ating circumstances. y 

Where the accused who belonged -to a peaceful 
` trading community, in the course of a sudden quarrel 
lunged aknife in the heart of the deceased, in a, 
Be ee anger and the deceased died in. a few 


aie Held. “ay that the weapon used, the part of the body 
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aimed atand pierced,.and the violence with which 


the blow was inflicted, led to the inference that, 
even if the accused did notintend to cause death, | 


he intended to cause such bodily injury as was likely 
to cause death and the accused’ was, therefore, guilty 
of murder; : ` 

(2) that as the assault followed a sudden quarrel 
without premeditation, it was not necessary to exact 
the extréme penalty of death. L BHANA Man u, EMPEROR; 


A. I R. 1930 Lah, 154; 31 Or. I, J. 731; Ind. Rul: ` 
~ 680. 


(1920) Lah. 552; (1930) Cr. Cas. 162 


: = $S. 302, 304—Husband finding wife and 
paramour together—Escape of paramour—Wife. 
preventing husband from following him—Husband 

_ striking wife and causing’ death—Offence, nature 

- of —Culpable homicide not amounting to murder.: 
“The accused, on returning to his house late one 

night found his wife sleeping with anotherman in- 

< the same.cot. When the accused tried to seize the 
‘paramour: the latter struck with a knife and 
escaped after dropping the knife. The accused 
took up the knife and tried to follow the paramour 
but his: wife caught hold of him and prevented him 
from doing: so and the accused struck his wife.and 
the latter died : $ 
Held, thatthe accused acted on grave and sud- 
den provocation and was not guilty ofmurder but 
only of culpable homicide not amounting to murder 
under s. 304, Part I, Penal Code. L NARAINJAN SINGH 

` v. EMPEROR, A. I. R. 1930 Lah. 172; 11 Lah. L-J. 485; 
31 Or. L. J. 785; Ind. Rul. (1930) Lah. 555; (1930) 
Or. Oas. 180. 683 
——— 8, 323. See OpiminaL ` PROCEDURE .Copr, 
1898, s. 526 j) : 

——— s. 332—Removal of house front door, by 
distrainer, resistance to, whether constitutes offence. 


A distrainerin pursuance of a distress warrant is 
not entitled to remove the front’ door of a house 





and resistance to such an act is not illegal and does ` 


not constitute an offence under s. 332, Penal Code. 
M In re D. Manar Sanm, 31 L. W..205; Ind. Rul. 
(1939) Mad. 603; 31 Cr. L. J. 639; 58 M. L. J. 193; 
“A. L R. 1930 Mad. 430 (1930) M. W. N. 172; 55 M. £03 

; 139 
s. 336—Accident through rash driwing— 
Speedy trial, necessity of. 





Gases relating to motor, car accidents must be tried. l 


without delay. It is improper to try such a case 
months:after the incident when the accused and his 
witnesses might: be entirely unable to re-construct 
their recollection as to what had happened. C SIRAJAD- 
pin Kazi v. SERGEANT H. Jenner, A. I R. 1929 Cal. 








716; 31 Or. L. J.61t; Ind. Rul. (1930) Oal. 390 70 
s. 342. See Penat Copr, 1860, s. 109 326 

ss. 359, 366 
See PENAL Copr, 1860, s. 79 310 





s. 366. See PENAL Cope, 1860, s. 109 326 
—— —-— §. 368. - Ses PENAL Cons, 1860, s. 109 326 
s. 375. See Evipence Acr, 1872, s.6 175 


ss, 395, 457—Alternative charges under ss. 
898 and 457, legality of. 





Alternative charges under ss.. 395 and 357, Penal - 


Code, are not bad in law. O BIKRAM ALI PRAMANIK v. 
EMPEROR, 50 ©. L. J 467; "A. I. R: 1980 Cal. 139; 31 


Cr. L. J. 610; Ind. Rul. (1930) Oal. 386; 57 O. 801;- 


(1930) Or. Cas. 139 | 66 
s. 406. See CRIMINAL PROCEDURE Cope, 1898, 
i 315 


`~ g. £62 
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——— s. 408. See ORIMINAL Proogpure Cops, 
1898; s. 222 (2) I 824 


S 424—Attachment.of crops in execution of 
decree againstA—Removal of crops by B whether o,f-. 
-ence—Conviction of B ‘without ‘determining whether. 
heis owner of crops, legality, of—Dishonest' ` or 
fraudulent ‘intention, necessity of. © ` ` 
In execution of a-decree‘against A certain crops. 
were attached. B, alleging’ that- the crops belonged 
to him, forcibly removed the crops. The Magistrate 
convicted B under s 424, Penal Code, without 
determining whether B was the owner: 
Held, that the conviction could not be maintaincd 
as thecrucial question for determination was whether 


- the removal was dishonest or fraudulent and if B; 
- was the owner of the crops his conduct could not be 


dishonest or fraudulent. A Guasi v, EMPEROR, A.J. R; 
1930 All. 329; Ind. Rul, (1930) All. 572; 31 Or. L. J. 
711; 52 A. 214 f 716- 


ss; 425, 430—Causing diminution of water 
supply—Nature of offence—Right to complain— 
Person using water openly, whether entitled to make. 
complaint. . . an 
A person who proves that he has been openly in 
enjoyment of the water of. a tank is entitled to make. 
acomplaint under s.430, Penal Code, against another. 
wo takes water from that tank without any right. to. 
0 BO. ; i 
“If theevidence is that a person has the occupation 
of landsand has been taking water to irrigate his 
lands through a channel from this tank that is good. 
‘evidence that he has some right so to do 
"The offénce undér s. 430, Pénal Code, is a, grave 
form of the offence of Committing mischief as' defined 
in s. 425. C ISMAIL Biswas v.. EMPEROR, A. I.R 1930 
Cal: 289; Ind. Rul. (1930) Cal. 477; 31 Or. L, J. 75L- 
| i 829 


—— $s. 448, 452. See CRIMINAL PROOEDURE 
Cong, 1898, s. 526 


——— 5.457. See PENAL Cone, 1860, s, 395 66 


———_ s. 498—Criminal Procedure, Code (Act V 
of 1898), s. 282—Charge for enticing away com- 
plainant's wife from his custody—Evidence showing 
that woman was enticed from another person's 
custody—Conviction, legality 'of—Evidence against 
accused ` scanty—Order for re-trial on amended 

_ charge, propriety of. 

The accused was charged with having taken . away 
the complainant’s wife from the complainant's 
custody. The evidence showed that the accused had 
taken away the woman from the custody of another 
peron and thẹre was nothing to show that this person 
had the, care of the woman, on behalf ofthe- com-, 
plainant. The evidence connecting the accused 
with the offence wasalso very scanty: 

Held, (1) that the accused could not under the 
circumstances be convicted under s. 498, Penal Code, 
on the charge asframed; : 

(2) thata re-trial on an amended charge was not ' 


` 


‘necessary as the evidence against the accused was 


very scanty. C, ŞUNNAT MONDAL v. MAKAR SHERIKE, A. 
I. R.1930 Cal. 138: 31 Cr. L. J. 697; Ind. Rul. (1930) 
Cal 456; 1930 Cr Cas. 138 520 
.Pensions Act (XXIII of 1871), 85. 4, 6, 12. See 


. AGRA Tenanxoy Act, 1901. s. 161 534 
Personal L&w. See INDIAN CHRISTIAN Mise 
76 


Act, 1872,8.§8 ye Ee 
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Pleadings—Duty of Court 
where pleadings are imperfect. e 
Though it is a rule of ‘pleading that a 

plaintiff must state his case: correctly, and should fail 

or succeed according to “his own allegations, yet 
in the mojfusst?, where pleadings are not always as 
skilfully drafted as they might be, it-is “also the 
duty of the Court to satisfy itself that the real differ- 
ences between the parties are properly brought out in 
` the issues. B GUJERAT GINNING & MANUFACTURING Co. 

Lrp. v. MoTILAL HIRABHAI- SPINNING. & MANUFACTURING 

Oo Lro, 41 Bom. L.R. 1331; A. IR. 1930 Bom. 70: 

Ind. Rul (1920)/Bom. 225 | 97 


~-——-~ No one ts bound to plead law. : 
` A party is not bound to plead the law and so long ° 
as the facts given in the pleadings are not altered 
it is open to a party to contend for the legal: 
consequences arising out’ of those facts. O JANG 
BAHADUR v. Wazir Kuan, 60. W. N. N09; AIR. 
1930:Oudh 54; Ind. Rul, (1930) Oudh 227; 5 Luck. 
489 | ; 419 


— Variance between plaint and casealleged at. 
trial—Construction of pleadings. 

Pleadings should not be construed toonarrowly, 
‘and, therefore, in dealing with the question whether 
there has beena variance. ‘between a plaintiff's 
pleadings and the case alleged at the trial, the Court 
must look not to the mere wording of the plaint, but 
to the issues which were settled for trial and to the 
manner ih which the case was deliberately fought out 
by-both the -partiésin the trial Court.. P C Sacar- 
MULL NATHANY V. JOHN CARAPIET .GALSTAUN, Ind. Rul, 
(1930; P C. 263; A I. R.1930 P. O. 205; 32 Bom. L. 
R. 1166; 52 ©. L. J. 1;59 M.L. J. 328; 32 L, W, 467 
i ah : : 887 
Pollce Act (V of 1861), 'ss, 12, 29—Police Manual 
' Rules 261, 278, 803—Police Officer showing case diary 
to ‘legal adviser of accused—Offence—Conviction - 
under Penal Code—Conviction by Sessions Judge on 

- appeal under s. 29, Police Act, legality of—Rules 

287, 808, scope and meaning of—Police Rules, ` force 

ofS. 29, construction of. anri, . 

Riles 278 and'£03 of ‘the Police Manual are riles, 
‘madè by competent authority’, within the'meaning of 
s, 29 of the Police Act, 

Section 29 of the Police Act-applies to'all rules made 
‘by the ‘Inspedtor-General-of Police which have received 
‘the-approval of the Local- Government. i : 

Paragraph (b) of r. 278, is not aniere statement 
of ‘the law but imposés an express prohibition upon 
‘a Police Offiger from shewing the case diary to the 
legal iidviser of the accused." The meaning of the 
rule is that the Court Officer is to keep the diaries 
in his own possession and that if the accused or, his 
agent call for the diary in ‘ai 8 
Alan those. mentioned in the earlier’part of para. (b) 

he. Court Officer is to refuse the request. ` 

The words ‘document’ or information’ in r. 803 in- 
clude case diaries. f a 

Section 29 of the ‘Polize Act is to be construed ` 
quité widely. ` gi 7 i 
_, Ofertes ‘under s: 29 are not limited 
,breaches.or neglect of a rule or a regulation’ or .a 
lawful order but include any “violation .of duty.” , 

Where the acctised were convicted bya Magistrate’ 
under certain sections of the. Penal Gode and in ap- 
péal the Sessions Judge framed a charge under s. 29 
.of the Police Act and convicted ‘the accused under 
the said section: es after, © 
. Held, that, the words, “shall on conviction before a 
“Magistrate” in s. 29 of tha Police Act did not oust 


in framing issues 





‘to the wilful 
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the jurisdiction of the Sessions Judge'and the.con- 
viction was-not ultra vires, Meeks ; 

' Where a Court Inspector allows the legal adviser 
of the.accuséd to have possession of the -case diary, 
the offence continues so long as the diary is in the 
hands -of ‘the legal adviser and ‘the latter is guilty 
of -abetinent of an offence under s. 29, Police Act. 
‘Pat BANSLOCHAN LAL v. EMPEROR, 10 P. L. T. 703; A. 
I. R. 1930 Pat, 195; 9 Pat, 31: Ind Ral. (1930) Pat. 


428: 31 Or. L. J. 641; (1930) Or, Cas. 278 396 
‘Police Manual Rules 261, 278, 808, See Porice 
- AoT, 1881, s: 12 : : 396 


Possession—Possession of parti land in village 
—Presumption of zemindar'’s possession—Actual 
physical possession by stranger, whether confers 
any right. - eG 
Parti ‘land of a village is presumed to be in the 

“possession ‘of the zemindar and mere physical pos- 

‘session of the same does rot give any right in 

such land to ‘the person in actual possession. C 

MunamMap Kuan v. SHEO 'BHIKH SINGH, ‘A. I. R. 1929 

Oudh 447: 6 O. W. N. 859: 13 R. D. 685; Ind. Rul. 

(1930) Oudh 214; 5 Luck. 377 358 


Practice—Adjournment—Case taken up late—Many 
witnesses to be examined—Pleader engaged elsewhere _ 

‘—Application for adjournment—Ezercise of discre- 

tion. : i i 

On the day fixed for hearing a case was calléd 
at 2p. m. Six witnesses for the plaintiff were 'era- 
mined Some 40 witnesses for the defendant ‘were 
present but his Pleader was engaged elsewhere. The 
‘defendant asked for adjournment on the ground that 
his Pleader was appearing in another case at the 
time, but'the adjournment was refused : ; 
- Held; that though the defendant had not shown 
sufficient reason, for not being Teady,in ‘the special 
‘circumstances of the casethe Court should in the 
exercise of its discretion, have allowed adjournment 
on-payment of costs. R Maune Ba Taxin v. U Po Min, 

A. L R.1929 Rang, 215; Ind. Rul. (1930) Rang. 05 
—~—— Appellate Court—Interference with findings 

-of trial Court based onoral evidence—Burdén of 

proving that trial Court's decision is wrong. | 
., Tt -is undesirable for an Appellate Gourt to inter- 
fere with the findings of fact of the trial Judge who 
sees andhears the witnesses and ‘has an opportun- 
ity of noting their demeanour, especially in ‘case 
where the issue is simple and depends on the credit 
which attaches to one or other of conflicting witnesses 
The view ‘ofthe trial- Judge as to the credibility of 
the witnesses should not be'put aside on‘a'meére cal- 
‘culation of probabilities:by the Appellate Court. 

“In appeals the burden of showing: that the judg- 
ment appealed from is wrong lies upon the appel- 
-lant. If all he can show is nicely balanced calcula- 
tions which lead to‘ equal possibilities ‘of the judg- 
ment oneither the one side or the other ‘being right 
he has not succeeded. O Jawanin Lat v. Manna’ Lt, 
“6 O. W: N, 1048; A. I R. 1930 Oudh 108; Ind. Rul. 
(1930) Oudh 244 vs ; - _ 436 
—— Consent to trial on pleadings—No'-right to 

remadid for évidence.’ See EvIDENGE Aor, 1872, 
» 8. 101 : A 257 
—— Court-fees—Question of proper Court-fee 

not free from difficulty—Appeal filed with insuffi- 

cient Court-fee— Extension of time to pay additional 
fee. ‘ ts 


Where the question of ‘proper Oourt-fee is not free 


“from difficulty, time should be allowed to make up 


r 


” the deficieney, 1f the Court holds that 


SMA 
P ractice—contd. 


aid ‘is insufficient. L Banta Ram ~v., RAHMATULLAH, 


"A, L R.1930 Lah, 101; Ind. Rul. (1930) Lah. 526 318 


7 (1980) Sind 131 





———-—Decree for partition - not 
. Court, if can declare plaintiff's title. 


1” Where a Court, cannot pass 4 decree for partition : 


feasible—. 


` onaccount of there being other co-sharers who are not- 
<. parties‘tothe suit, itcan give the plaintiff a declara-- 
tion of his title even though he hasnotasked for it in 


the plaint.’ S MAHOMED OHUTAN v. REWOMAL, Ind. Rul.. 


` 371 


——— Events subsequent to suit, whether can be 
taken into account. f 
Though ordinarily the 


oy 


decree in a suis should 


‘accord’ with the rights of the parties as they stood. 


at the date of the institution of the suit, the rule 


need not be followed where it isshown that the ori- 


“1930 Mad. 248; Ind. Rul. (1930) Mad. 622 


+ 


“ (1930) Lah. 539; (1930) Or. Cas. 97- 


“ginal relief claimed has,.by reason of the subsequent 
> change of circumstances, 


become inappropriate ‘or 
that it is necessary to have the decision of the Court 
on the altered circumstances in- order to shorten 
litigation orto do complete justice between the par- 
ties. M Szoretary OF Stare FOR INDIA IN: COUNOIL V. 
T, 8. MURBUGESAN PILLAI, (1929) M. W.N. 779; A. IR. 

: 158 





New case. : 

The prosecution should: not be allowed to set up i 
anew casa at s late stage. L EMPEROR v. DIWAN CHAND 
Jouuy, A. I. R. 1930 Lah. 81; 31 Or. L. J. 692; Ind. Rul. 
347 
New ‘case-—-Plea of title—Acguisition :-of 





' Btitle by adverse possession, whether should be specially 


' plaintiff had acquired 


, him'may yet 


` current findings of 


pleaded. . 


A suit for declaration of title was deereed in favour 


‘ of the plaintiff by the lower Courts. In second ap- 


peal the High Court decided ` against-the plaintiff on 
certain points and finding that the plaintiff's allega- 
tion that he had all along been in possession had not 
peén gone into remanded an issue asto whether the 
title by adverse posses- 
sion: - ` : -- 


Held, that: the High Court did notset up anynew 8. 254 |, 
. Press Act (XXV 


case for the plaintiff as the plaintiff ‘had set up title 
and that title could be .based on adverse’ possés- 
sion. A BHAGWAT RAI v. BEHARI Rat, Ind. Rul, (1930) 
All. 566; A. I. R. 1930 All. 576 ~ "710 





proved by him. l : 

A plaintiff, who fails to prove all the facts alleged by 
| obtain the whole or any -part of the 
relief claimed by him, if the facts pleaded by the 


defendant and found by the Court show him to þe': 
. entitled thereto. N NARAIN Rao v. HANUMANT RAM, Ind. 


277;13 N. L. J. 138; A. I. R. 1930 
L. R. 277 of "453 
— — Privy Council—Concurrent findings of fact 
—Interference. | 
The-ordinary rule applicable in the case of con- 


Rul. (1930) Nag. 
Nag. 273; 26 N. 





their Lordships of the Privy Council will not enter- 


| tain an appeal so far as it seeks to, reverse or alter - 
. those findings. 


PC SULEMAN v. ABDUL LATIF, A.I. 
R. 1930 P. 0. 185; (1930) A. L. J. 868; 34 C. W. N.. 
737: Ind. Rul. (1930) P. O. 267: 32 Bom. L. R. 1152; 59° 
M. L.5.121; 520. L. J. 10; 32 L. W. 184; 24 S. L-R. 
328 : . 891 
- Second appeal—Point abandoned “im lower ` 
Court cannot be raised. oe 
A .party cannot be allowed to take a plea in 





` 


INDIAN CASES. 


the Court-fee . 


Presidency 


‘jurisdiction limits, available 


“tioner-debtor of inability to pay 


_adjudication has 


. A. I: R. 1930 Mad. 544 


- ‘Plaintiff whether can rely on defendant's - 
pleading or evidence for relief claimed though not | 


facts by two Courts in India is that - 


‘the buyer 
- through the 


tifa broker 


t1930 * 


Practice—concld. ` 


second appeal whieh he had 
the lower ,Appellate Court. 
Lan NARAIN Prasan Cmax, Ind. Rul. 
‘A.J. R. 1930 All. 422; 14 R’ D371 A. 
Pre-emption—Exchange—Payment ` of additional 
cash consideration—Transaction, whether becomes 
sale—Transfer of Property Act (IV of ' 1882), s- 
118—Definition of exchange. ` 
Where part of the consideration for a transfer 
of property is proprietary interegt in land and 
part is cash consideration, the ` transa tioù is one of; 
exchange and not a sale. A FATEH SINGH V. PIRTHI: 
Sen, Ind. Rul. (1930) All. 557; A. LR. 1930 Al, 426: 
(1930) A. L, J. 1312 - 557 


Presidency Towns Insolvency Act (Ill of 1909), 
ss. 11 (b),13 (5), 15— Dwelling house within High 
Court's Original jurisdiction available for occupation 

` —Debtor not residing there, effect of— Words “unable 
to pay his debts,” importance of—Petition not 
proper—Duty of Court. f X 
Tt is sufficient for the requirements of s. 11 (b), 

Towns Insolvency Act, that the debtor 

has had a dwelling house, within the High Court's. 

for his occupation asa. 
dwelling-house should he choose to dwell there, 
although he has ordinarily resided elsewhere ard 
has not actually dwelt in the house within the year 
previous to the presentation of the insolvency petition. 

The required allegation under s. 15 by the peti- 

his debts is not a 

mere matter ofform, but goes tothe foundation of 

the debtor’s right to claim the benefit of the Insol- 


deliberately given up in 
A Sseoranan DUBE v. 
(1930) All. 509; 

. 413 


“vency Act. 


The Court ought not to make an adjudication except 
upon a proper petition, and when it appears that the 
been wrongfully made, the Oourt 
ought to rescind it. M ViswanaTHa OHETTY vV. 
OFFIOISL AssiGNEE OF Maneras, 31 L. W. 229; Ind. Rul. 
(1930) Mad. 593; 58 M. L. J. 189; (1930) M. W. ere 
ss:59, 58, 86. See CONTRACT: Act, ae 
of 1867), S$ 13—Prosecution jor 
| omission to make declaration—Duty of prosecution 

to prove that press was in workable order. 

To sustain a conviction-under s. 13 of the Press Act, 
1867, it is necessary to find.that the press was in a 
sufficiently fit condition to enable the printing of 
books or papers thereby and the onus ison the pro- 
secution to show that the press was in workable order. 
C Benoy KUMAR Sen v. EMPEROR, A. I. R. 1929 Cal. 


635; 34 G. W._ N. 143: 57 O, 460; Ind, Rul. (1930) Oal. 
442; 31 Or. L. J. 672 - 490 
Principal and agent. See ADMINISTRATOR 270 


Employment of broker to find purchaser for 
sale, of house—Sale completed by purchaser and 
principal without intervention of broker—Broker's 
right to remuneration— Quantum meruit. 

Where a contract is arrived at between a house . 
owner anda broker for finding a purchaser, . the 
house owner agreeing to pay a certain percentage on 
thepurchasemoney as remuneration, the broker is en- 
titled to receive his fee, when the sale of the honse 
has actually taken place in favour of the said pur- 
chaser, upon his finding the purchaser, even though . 
the negotiation or completion of the sale between 
dad the seller may not have taken place. 
direct intervention ofthe broker or com- 
mission agent. T ing a N 
has carried out his part ef the contrac 


1930 P. O. 201: 59 M. L. J 27; 32 L. W. 929. . 


Vol. 124] 
. Principal and agent—coneld. ° 


he must succeed without recourse to- the fiction of 
an implied contract, to pay a quantum meruit for his 
services. A RoopJI & Sons v.: DYER MEAKEN & Co, 
Ind. Rul. (1930) £11. 467; (1930) A. L. J. 673; A.I. R. 
1930 All. 545 : $ 


Privy Council—Appeal in criminal ` matters—Com- 
mittee do not sit as ordinary Court of Appeal and 


will not interfere unless substantial injustice has ` 


been done. J : | . 

In hearing a’ criminal appeal, the Judicial Com- 
mittee does no?sit as an ordinary Court of Appeal and 
their Lordships will not review criminal , proceedings 
unless there has ‘been ‘substantial and grave injustice 
done.’ z e a $ s 

Even ina case where the application for leave to 
appeal is not barred on the simple: ground that the 
evidence did not support the verdict, their Lord- 
ships will not interfere unless they are satisfied 
that “thore is something which in the particular ĉase' 
deprived the accused of the substance of a fair trial.”. 
P.O BeNJAMIN KNOWLES v. EMPEROR, 31 Cr. L.J. 701; 
Ind. Rul. (1930) P. O. 242; 34 O. W. N. 599;.A. I.R: 
578 

Practice—Interference with question of 
< valuation of land compulsorily acquired. See Lann 

ACQUISITION Act, 1894, s. 23 5 908 
———— Right of all subjects in His Majesty's 

dominions to appeal -to Privy Council—Irish Free 

State Constitution Act, 1922%(18 Geo. V, Ch. 1), 

Sch I, Art. 78. - > Pod 

Every person in His Majesty’s dominions has a 
‘right’ to appeal to His Majesty in. Council and the 
constitution ofthe Irish Free State does not impair 


the right of a person from- Ireland to appeal to 


His Majestyin Oouncil from the Supreme Court of 
Ireland. P C Perrormina "RIGHT Soorety Lp: 
Ursan Distaicr Oounort or Bray, Ind.: Rul. (1930) 
“P.O. 27C: A, LR. 1939 P. 0.314 - 894 
Promissory note—Benamidar’s right to sue—Suit on 
promissory note—Hxistence 
‘and defendant's readiness to give credit in final 
. settlement of accounts, whether valid defence. 

A benamidar in-whose name a, promissory note 
stands is entitled to institute a suit on it: 

The executant of a promissory note payable on 
demand cannot resist a claim based on the note .on 
the ground that there are accounts to be settled 

* and that the:amount would be given credit for in 
the ' final settlement’ of accounts between the 
“ parties, A Firm GHANGHIAM Das BAIJNATH D, MITHAN- 
LAL Tanpoy, Ind. Rul. (1930) All. 619; A. I. R. 1930 
All. 529; (1930) A.. J. 1042 | . "+ 763 


` Provincial Insolvency Act (V of 1920), ss. 4, 28 


Transfer of Property Act(IV of 1882), s. 128— 
Universal gift by insolvent—Receiver, whether en- 
titled to sell properties gifted,to discharge debts of 
insolvent—Jurisdiction ; 
consider whether gift isreal or sham. : 
It is a well-known principle of law that the pro. 
' perty which is divisible among a bankrupt’s credi- 
tors is property which belongs to or is vested in the 
insolvent at the commencement of « the 
*proceedings, orwhich is acquired by or devolveson 
im before his discharge. ee : 7 
Therefore, where an insolvent has made a -valid 
gift of all his properties, the Insolvency Oourt has 
no jurisdiction under s.4 ofthe. Pfvincial Insoly- 
ency Act, to proceed against any portion of the pro- 
perties in the hands ofthe donee ‘for the discharge 
of thg indolvent’s debts, under s. 128 of the Transfor 


f 


2 


GinitRaL ibik: 


35, 


.to earn his livelihood 


. of bankruptcy laws, it would be 


of unsettled accounts” 


of Insolvency Court to. 


bankruptey - 


.on..the. ground that. the 


975 


Provincial Insolvency Act—1920—contd. 


of Property Act. The Court may, however,. under 
5. 4 of the Insolvency Act détermine whether the gift 
is a real gift or a sham or benami transaction. Pat 
Dotan RADHIKA Kuer v, SUSHIL CHANDRA Mirra, 11 


P. L. T.133; Ind. Rul. (1930) Pat. 447; A. I. R.1930. 
Pat.305 3. - ‘ 639 


88. 27, 41, 42—Discharge of insolvent— 

. True principle of bankruptcy laws—Refusal of dis- 
charge, whether bars fresh application for dis- 

. -charge—Successive applications, competency of. 
‘The overriding intention ofthe Legislature in all- 
Bankruptcy laws is that the debtor, on giving up the 
whole of his property, shall be a free man again, able 
and having the ordinary iv- 
That being, the true principle _ 


. U only in extreme 
cases that. an insolvent will be refuseda discharge 


ducements to industry. 


, either absolute orconditional or of any -kind whatso- 


ever. i 

Per: Mukerjee, J.—Ordinaril 
Spp caton for discharge l 

„Per King, J.— Where an'insolvent has -applied for - 
discharge within the period specified in the order of ad-. 
judication under s: 27 (1) of the Provincial Insolvency 
‘Act and his application has been refused he is not 
precluded from making a further application for 
discharge.’ A Mut OHAND `v. Ovriorat REOENER 
ALIGARH, (1930) A. L. J. 316; Ind, Rul. (1930) All. 506: 
A. LR. 1930 All. 471; 52 A. 385 -. ` 410 
—>—— 88.27, 43—Application. for discharge— 

Power of Court to extend time after expiry of 

period ‘originally fixed—Civil Procedure. Code- 

(Act V of 1908), s. 148. i 

_ The Insolvency Court has jurisdiction to extend the 
time fixed unders. 27 ofthe Provincial Insolvency 
Act foran application by the debtor ‘for discharge 
after the expiry of that time but before an order of 
annulment is passed under s. 43 of the said Act. M 
PALANI GouNDAN v. OFEOIAL RECEIVER COIMBATORE, 31 
L. W. 365; A. I. R.1930 Mad. 389; Ind. Rul. (1930) 
Mad. 573; 58 ge J. 369; 53 M. 288 . 61 
-= 88.27, 43—Ezxtension of time for-anglyi 

~for discharge, whether must be ee pA Sea | 
- cation. 

The Court has the power to extend the period for 
applying for discharge not merely at the instance. of 
the -debtor but also on the application of anybody 
interested. M SuPPIAH MOOPPANAR v. MALLAPPA CHETTY 
(1929) M. W. N. 809; A.L R.1930 Mad. 342; Ind. Rul’ 
(1930) Mad. 651 ee © 219 
— S. 28. See PROVINCIAL INSOLYENOY Act, 1920 

5.4. `> 639 

S. 35—Annulment | o adjudication— 
Discharge by creditors, whether EP ate san kan 

in full, if necessary. : : f 
| Under s. 35 of the Provincial Insolvency Act for an 
insolvent to obtain anorder of annulment of adju- 
‘dication, it is not enough if he gets a complete and 
full discharge from all ‘his creditors. Actual payment 
‘of the ‘debts: ina- full is essential. "M “KoTTAPALLI 
BAPAYYA v. OFFICIAL RECEIVER oF Guntur, -57 M. L. J! 
816: 40 L. W. 948; (1929) M. W. N.910; Å. I R. Iogi 
Mad. 112; Ind. Rul. (1930) Mad. 598 134 
——— 88, 35, 43—Oudh Civil Rules, r. 277 (89)—~ 
. Order -of adjudication—Failure of- insolvent to 
deposit costs of publication—Annulment of adjudica- 

tion, legality of—Procedure for recovery of costs. 

- Under the Provincial Insolvency Act the Court. 
has no jurisdiction to annul an order of adjudication 

insolvent haa failed: to 


y there can be only one 


y 


Provincial Insolvency Act—1920—concld. 


deposit the costs required for publishing the order 
in the Gazette. Under r. 277 of the Oudh Civil Rule 
the Court should recover such costs from the in- 
solvent’s property if such property is sufficient for 
the purpose or remit the costs if,the property is 
insufficient, O. Har KISHORE v. Masum ALI Kuan, 6 


O, W. N. 1093; A. I. R. 1930 Oudh 53; Ind. Rul, (1930) ` 


Oudh 224; 5 Luck. 479 


368 
7-88, 41,42. See PROVINOIAL IĪNSOLVENOY Aor, 
1920, s. 410 


27 
——— S$, 43. i 7 
See PROVINOIAL INGOLVENOY Act, 1920, s. 27 219. 
¿See PROVINCIAL INSGOLVENOY Aor, 1920, s 27 - 61 
|. See PROovINOIAL INSOLVENOY.AOCT, 1920, s. 35 368. 


———— s. 54- —Application to set aside security 
bond as fraudulent preference—Proof required— 
„Burden . ofproof—Debtor unable to pay debts. but 
struggling to put right—Security bond to one press- 
ing -creditor, whether liable to be set aside, im in 
solvency proceedings. ' 

_. On an application to set aside a transaction by an 

insolvent as amounting -to fraudulent preference 

under 8. 54, Provincial Insolveacy Act, what the 

Court has to determine is, was the dominant ‘motive 

actuating the debtor in making the transfer a desire 


to prefer ‘the particular creditor or was it ofa differ- 


eit character. ` 

ı The burden of proving that the transaction in 
question comes within the scope of s. 54, Provincial 
Insolvency Act, and 'is bad as a fraudulent preference 
lies heavily on the Official Receiver. | J 


“Where it was found that an insolvent, though he 
was unable ‘to pay his creditors and had stopped a 
considerable portion of his business, was all the 
while making genuine effortsto set right his finan- 
cial position without admitting defeat and in such 
circumstances when one of his creditors who was a 
banker whose assistance was useful to him in 
carrying on his business affairs exerted severe pres- 
sure on himand he executed a security bond in dis- 
charge of the simple mioney-debtsduetohim:. - 
- Held, that thè document could not be sét aside, under 
8. 54 of the Provincial Insolvency Act. 1M Kası IYER v. 
OFFICIAL Recetver, TANJORE, A. I. R. 1929 Mad. 821; 
Ind. Rul. (1930) Mad. 645 213 
Proyincial-Small Cause Courts’Act (IX of 1887}, 
8.16, Sch. HHArt. 35 (j) Suit for excess rent realis- 
, ed and interest by way of damages—Jurisdiction 
pi Small Cause Court—Trial ‘as ordinary suit— 
Validity of decree—Re-trial. : 
A suit was filed in a Small Cause’ Court by a ten- 
ant against his landlord for recovery of an amount 
paid ander saree of seizure with penalty and interest 
y way of damages. The Judge directed that it should 
be ‘tried as an ordinary suit. It was subsequently 


transferred and tried by a Judge who had no Small `’ 


Cause powers. The suit was decreed but the decree 
was reversed in appeal. The plaintiff applied in re- 
vision: TT. 7 KA 
` Held, (1) that the cause of action was not one under 
¢]. 35 (j) of Sch. II of the Provincial Small Cause Courts 
Act merely because there was a claim for interest by 
way of damages, and the suit was cognisable by a 
Small Cause Court; 

tras C) that though there was nowant of jurisdiction the 
trial of the suit-as an ordinary suit has prejudiced 
the. parties inasmuch'as the Judge who tried the suit 
was not a Judge of sufficient seniority to be entrusted 
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Provincial Small Cause Courts Aci—concld. 


with Small Cause Court powers:and, therefore, not 
a proper tribunal for the trial-of the suit and the 
case should be re-tried by a Qourt of Small Causes. 
B Jopua BIJAL v. MAGANLAL “ OHHAGANLAL DESAI, 31 
Bom. L. R. 1307; A. I. R. 1930 Bom. 80; Ind. - Rul. 
(1930) Bom. 240 : x 112 
—— 5. 25. See RAILWAYS Aor, 1890, s. 72 229 
—— Seh, |, Art. 35 (J). See PROYINOIAL SMALL 

Cause Courts Act, 1887, s. 16 , 112 


Punjab Pre-emptlon Act (I of 1913), $. 30— 
Agreement to sell part of estate’ în litigation— 


Mutation effected after success in, litigation—Suit . 


for pre-emption—Limitation, starting point of. 

a, being in needof funds to establish her claim 
to an estate, entered into an agreement with B in 1918 
fo transfer to B two-thirds of the estate in consi- 
deration of anadvance for litigation, A succeeded in 
establishing her claim and two-thirds of the preperty 
was mutated inthe name of B in 1921. A pre-emp- 
tor brought a suit for pre-emption in 1922: . 

Held, that as the transaction of 1918 was not a sale 
but only an agreement to sell, the period of limitation 
began to run-onlyfrom the date of mutation and the 
suit wasnot barred. L MADHO v. MEHRO, A. IR. 
Lah, 33; Ind. Rul. (1930) Lah.-530 3 338 


Raliways Act (IX of 1890), s. 72—Risk Note B— 
Loss of consignment—Burden ` of proof—Want of 
sufficient precautionary measures by administration, 
whether raises inference of misconduct— Misconduct,” 
meaning of —Provincial Small Cause Courts Act (LX 
of 1887), s. 25— Wrong inference from facts—Revi- 
The word ‘misconduct’ in the new Risk Note Form 

B is not equivalent to ‘wilful neglect’ but sug- 

a that a Railway servant had been guilty of 

oing something which was inconsistent with the 
conduct required of him by the rules of the Company. 

Misconduct ofthe Railway servants ‘cannot be 
inferred from the fact that the Railway Administra- 
tion had nòt provided sufficiently, for the safety of 
the goods which‘it carried. 

The plaintiff consigned 
to O under Risk Nofe Form B. When the wagon ar- 
rived at K, the seals were!found missing but the rivets 
which had fastened the doors were in act. The 
door was immediately sealed. When the train 


arrived at Sthe nextday it was noticed that the. 


door of the wagon in question was open and the 
offside sealand rivets were missing. In the next 
checking station two bales were found missing. In 
a suit for damages for non-delivery of the two bales 
the Judge held that misconduct of Railway servants 
‘might-be inferred in thecircumstances : < 

Held, (1) that the circumstances did not give rise to 
any inference of misconduct on the part of the Railway 
“servants ; : 

(2) thatthe burden of proof of misconduct was, 
therefore, on the plaintiff; ‘ 


“ (3) that the High Court had jurisdiction to interfere | 


‘ip revision as the Judge had raised an unwarranted 
‘inference from the facts ; : g 
(4) that thè plaintiff, not having proved miscopduct, 
was not entitled to damages. B B. B. & C. I. RAWAT 
v. RAJNAGAR SPINNING &o. Oo. Lin, 31 Bom. L. R. a 


A’ I. R. 1930 Bom. 129; 49 B. 105; Ind, Rul.- (1930 


:Bom..261 e i f 229 
mn S. 72%-Risk Note B—Wilful neglect’, mean- 
ing of—Merely sealing waggon with thin wire, whe- 


1930 ' 


18 bales of cotton from A , 


ther amounts to wilful neglect—Question, ofe wilful : 


| 


K 


neglect, when question ọf law—Omission A 


~ 


; 


e P? L. T. 161: Ind. Rul: ( 


Yot: 194) 


Rallways Act—contd. re 

Waggon? effect of—Court, whether evititled to take’ 

judicial notice of ocetirrence of thefts. 

It cannot' be laiddowd asan abstract proposition 
of’ law' thata mere failure propérly to secure wag- 
gòts ‘always “aiiounts to wilful neglect or that the 
meré sédling ofa waggon necessarily excludes 
wilful neglect. . be 

“Wilful neglect’ means ‘that the -act‘is- done’ déli-- 
béfately arid-intentionally and not‘ by accident or 
inadvérteiicd, so that thé mind ‘of the person who 
does the act gtes with ib. 

Thé Court sis not entitled to take judicial notice 
of the fact that there have been ‘a large of number 
of théfts in à p&rticular Railway, ftom reported cases. 

Thè meré omission to re-seal a “waggon- ata par- 
tictilar ‘station where the seal was: found broken 
cahnot -amount to wilful neglect unless it is shown 
thatthe goods were inthe waggon at that etation. 

“Where the‘only evidence of- wilful neglect was 
thatthe goods were placed in a-waggon which was 
lóċked- oit one’ side only; the’other'side being merely 
sédléd with thin wire and a lead seal’ and that 


there’ wan no ‘arrangément on the side of the waggon- 


which wad merely sealed for the placing of a‘lock : 
Held, that the evidence was not’ sufficient to es- 
tablish wilful neglect ` ' 
- ‘Where there is a finding that there has béén wilful 
neglect, the High Court, in second appeal, is entitl- 
ed" tö say: whether théré“ was any- evidence of wilful 
nëgléċt“or not. But when the’ Court below has con- 
sideréa‘all the fatts and - circumstances in thé case 
W onie to’ the-conclusion as-a fact; that’ there 
has been no wilful neglect, the matter is‘conelidéd 
s0!faras’ the High Court is‘concerned. Pat Dvuica 
Durra‘Surf RAWU SEORETARÉ OF Stare ror’ INDIA, Jl 
1930) Pat+449; A. I. R-1930 Pat. 


3 9 Pat 7133 TTT ma am 8 3 
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TONE, médnings of—Damäge to goods though’ 


‘dripping’ of ‘rainwater from roof of van=Liability’- 


-df Company-—Leaké not'discernible—No ‘misconduct. 
“TRê word ‘mistoniduct’ in Risk Nót `H means" thé 


oN 


GENERAL INDEX. 


= 


ae : ; -—tionel-mor 
=8:-7-2— Risk Note HMiscordict’ and ‘wilful - 


doing: ofa' wrong’ thing’ Culpablé’ négligencé’ of ` 


gross’ négligence as distitizuished- from ofdinaty 
négligénce may-thus' atiount to’ “ misconduct": ~ 
The - word“ gross‘” in ‘gross negligence’ doeé not 
défitis' the negligence, but expresses’ practical 
difevéncé” between the degreés' of negligence, : and 

- when the-degréeissuch that’ in view of ali- the 


citéumstaneds it: amounts to'a bréach of diity; it-is 


culpable. . 
-Where -theré are‘ easily detectable holés in the roof 


ofa van’ and’ the Railway Company's sérvants;séeing- 
thé holés,“ recklessly’ patihe goods‘in it and the goods” 


are” damaged by wet, the case would bé-oné' of wilful’ 
misconduct; if the Company's. servants omit:‘to’sée’ 
holég’ that dre” edsily- détectable there*would-be a 
edéetofculpable negligence’; but‘if’ the casé is nth- 


A oS 


ing2moré than‘that’ of leaks not‘ discernible: on iñ- 


spection giving way in the course of the journey, 
there isto negligente; far“ léss any nesligénée’ that 
is? gross' of culpible, and” théretis‘no miscondiict;-- 
“ClBEneat-NuGeve RAILWAY v. DHANJISHAH Pesrokst,’ 


33°. W- N° 1018; A ER 1930°Cak-298; Ind? Ral: 
*(1930) Cal: 428; 57-0. 634° - 332’. 


os S. 77—Civil Procedure Codé(Aict'V' of 1908), 
-8280—Suit against: Sécretary of Staterepréseniting 
‘Stateoinéd Railway Notice wider’ 3°77: whether 
dispenses with: “notice wider’ 5, 80°Civil: Procedure 

Osde? Pte ose . ae 2 
. : p . 

62 


977. 
Railways Act—concld. ~ wad 
A’noticé ander 5'77 of the Railways Act ‘does not 
dispense with thé n-cessity of a notice ‘under s. 80, 
Civil Procéduré Code: A ALt-Asmat SAKUR v.G I. Ps’: 
Rattway; Ind: Rul, (1930) All. 5675 A. I. R. 1930 Al; 
476; ' (1930) A. Li J: 1125 Mo tn 711 


Receiver—Power to lease debutter properties—Sanc-. 
tion of Court, necessity of -Concealment or misrepre- 
sentation by Receiver, effect of. . Pte Ar An 
A Receiver appointed by the Court has no power 

to, lease debutter property without. the sanction of the 

Court and any misrepresentation_or concealment of 

material facts from the Court .in connection -with -a_, 

proposed lease would vitiate the authority of the Re- 

ceiver to grant thelease. y i on 
„The Court is not, however, “bound to cancel a-, 
lease by a Receiver even though at its inception there 
might have been some fraud in the matter on the- 
part of the Receiver, if the lease is, in effect, bene- 

ficial to the estate C Srish CHANDRA . BANERJEE- 1. 

DEBENDRA Nara BANERJEE; 500 L J: 33';: A: I:R. 

1929 Cal 828; Ind. Rul. (1930) Cal 453 517 

Règlstration Act (XVI of 1908), $` 17 —Document’ : 

recognising title to properties allottedon’ previous” 

partition, whether compulsorily registrable. © $ => 

A document executed subséquént’ ‘to a partitions ° 

which merely recognises the title'of the parties to the ` 

properties obtained by each on partition - without 
creating. any fresh title does not require registration. 

N Jaiream.v.. Narottam, A I. R. 1929 Nag. 131; Ind. 

Rul, (1930) Nag. 305 i Wes 689 

——— 8: 17—Transfer of Property Act' (LV of 
` 1882), s$. 54, 59—Sale and agreement to reconvey— , 
‘Agreement to reconvey, whether requires: registras. 
‘tion—Deed relinquishing rights under agreement, 
whether registrable—Construction of deed—Condi- 

rigage_or sale—Assignment of ‘right to res 
„purchase, validity of. . ; 5 pa Eee 
‘A sold his property to B for a certain amount, con-", 
veying in explicit terms all right, title and interest 
of A without any reservation., On the next 
day B agreed to reconvey the property on. 
réceipt of the same amount to A or his male- lineal 
descendants at any time they desired to repurchase, 
After A's death A's son, O, relinquished his right of 
re-purchase for consideration but the deed of relin- 
quishment was not registered. C subsequently sold 
his rights to D by a registered deed of sale and D sued 
for recovery of possession of the property : ae hae 
Held, (4) that the transaction between A and B was 
nota conditional mortgage but an out and out-sale: 

with agreément to reconvey; i 
(ii) that the deed of relinquishment executed by-C, 

was valid, though unregistered, as it did not, require 

régistration:* l É = 
(iti) that O's right was, further,a purely personal 

interest’ which could not be transferred; i 
(iv) that D had, therefore, no right to sue 
Where a'sale-deed and an ‘agréement to reconvéy 

constitute’a mortgage the registration of: the’ agree- 

mient is‘compulsory; bab whén they ‘evidence two 
distinct transactions, the agreément is not_compulsdri- 
ly registrable asit confers’ merely a purely personal 

right. A GOBARDHAN v. RAGHUBIRK ‘Sinan, A. I. R. 1930" 

All. 101; (1930) A.L. J. 799;- Ind Rul, (1930) All. £6}. 


+ 


: : 405: 
— 88.17, 49—Evidétice ‘Act-(I of 1872), s. 91: 
Unregistered’ mortgage“deedMortgagee pit in ‘pos 
session Suit for” redemption—Maintainadility of 
suit—Doctrine of part performance, fie geen 


4 


978: 


Registration Act—contd, 


Where-a‘ mortgagee entered into possession on 
the basis of an unregistered mortgage-deed for Rs. 199 
and in a suit for redemption by the mortgagor con- 
tended that the mortgagor was not entitled to redeem 
as the mortgage was unregistered and inadmissible in 
evidence : : 

Held, (1) that the mortgage-deed, being unregis- - 

. tered, was inadmissible in evidence; 

(2) that under s. 91 ofthe Evidence Act, no othe: 
evidence was admissible ; : 

2 that the doctrine of part performance had no - 
application and the suit for redemption was not 
maintainable. ` : 

The equitable doctrine of part performance cannot 
over ride the express provisions of the Statute Law. 
ANannuon v. Haka, A.I R. 1930 All. 175, Ind. Rul, 
(1930) All. 497 401. 
———- $8.17, 49—Suit for declaration of title— 

Unregistered lease deed, admissibility of, to prove 

natureof possession. |. 

In asuit for declaration of title if itis definitely 
found that the plaintiff is in possession, an unregister- - 
ed lease deed may be'admitted in evidence for the 
collateral purpose of explaining his possession. But 


such a deed cannot be used to prove title. Pat 
BANAMALI BAULI v GAYARAM Manto, A. I. R. 1930 Pat. 
110; Ind. Rul. (1930) Pat. 412 92. 


S. 47——Competition between registered deeds ` 
—Priority—Registration relates back to execution, 
Under s. 47 of the - Registration Act, a re- 

gistered document operates from the time from which . 
it would. have commenced to operate if no registration 
thereof had been required or made and not from the 
time of its registration, `° - foe bse 
: Where the plaintiff's sale-deed which was optional- 
ly registrablé was executed prior to the execution 
of the defendant's ‘sale-deed; but was registered after 
the registration of the defendant's sale-deed and the 


defendant had further obtained possession : 

Held, that the plaintiff's- deed must have prior-" 
ity. S Manomep OHUTAN v. Rewomat, Ind. Rul. (1930) ’ 
Sind 131 4; : i 371 
: 8.49. See REGISTRATION Act, 1908,-s. 17 

i ` 401’ 
S. 49—Agreement by vendee to sell to vendor- 
-or his nominee under certain circumstances, whether 

‘requires to be registered. Ae eens: 
` -An agreement by a vendee that he would sell 
some of the sold lands under particular circum- 
stances to the vendor orhis nominee does not bring 
it under the compulsory registration provisions of 
the Registration Act. M VENKATARATNAM ù. VENKATA- 
SWAMI, A. I. R. 1929- Mad. 807; Ind, Rul. (1930) Mad. 
634 ; -202 


S. 49—Unregistered lease-deed—Lessee put 

‘in porssession—Deed acted upon—Doctrine of part 

performance—Lessee’s right to eject trespasser. 

A landlord executed an unregistered lease-deed 
and put the lessee in possession. The lessee and the 
landlord sued to eject a trespasser. The trespasser 
contended that the lessee had no right to sue as his 
lease was not registered and was consequently in- 
operative to convey any title: re 

Heid, that the unregistered lease-deed followed by 
possession perfected the lessee’s title and the lessee | 
was entitled to sue for ejectment. x i 

"Though an act itself isnot clothed in the forma- 
lities required by law, the defect may be- supplied ` 
by the actings of the parties, that is, by the doctrine of 
è A K ee : 





INDIAN CASES; 


- Registration Act—coneld. 


. 


. (1980; 


pa R 4 panes te, Tey | 
part performance, and if there be a part performance 
by the party seeking relief, tc the knowledge of the 
other party, proof will be admitted of the verbal con- 
tract in cases where an action of specific perform- 
ance would lie. Pat SHYAM KRESHTO SHAW Vv. GANESH | 
KAHAR, A. I. R. 1930 Pat. 20; Ind. Rul. (1930) aren : 
Registration (Amendment) Act (Il of 1927)—' 
Retrospective nature—Agreement granting receipt 1 
of consideration of over Rs. 100, admissibility . of, > 
without registration. . . " 
An agreement of sale, executed before 1927 wherein 
payment of premium,or whole or part of the con-, 
sideration, amounting to Rs. 100 or move is acknow- ; 
ledged or recited, is not inadmissible in evidence if 
not registered, since the Registration (Amendment): 
Act; II of 1927, is retrospective in its operation and , 
restores the construction placed on s. 17, Registration ; 
Act, prior to the Privy Council decision in Dayal 
Singh v. Indar Singh,98 Ind. Cas. 508. M OHALLAP- y 
PALLASWAMI V. KoNDURU APPALASWAMI, Ind, Rul. a 7 


Py 


Mad. 718 . )6 
Religious endowments—Jain temple—Dispute ; 
between Swetambaris and Digambaris—Temple - 
managed by Swetambaris—Usurpation of manage- 
. ment. by ` temple servants—Joint Committee, of ; 
Swetambaris ` and Digambaris appointed for 
management—Temple saved from trespassers—Subse- - 
quent dispute between Swetambaris and Digambaris 
—Swetambaris, whether estopped from claiming_- 
exclusive management—Admission of ` right te. 
worship in turn, effect of—Hxecutability. of right: 
to worship. conn : oA 
The management ofa Jain temple, which was in , 
the hands of the Swetambaris, was. usurped by the | 
gervants of the temple., The Swetambaris and the: 


Digambaris united to face the usurpers~ and~a joint: ~~ 


committee of equal numbers of - Swetambaris and . 
Digambaris was formed to undertake the management 
of allaffairs. The committee succeeded in reduging 
thé usurpers tothe position of servants with the aid 
and monetary assistance ofthe Digambaris. A scheme 
was thereafter framed whereby the worship of,the’, 


idol: was performed by both sects in turns according , . 


to a regular time-table, which allocated the same; 
length of time to each ‘sect. Within a, fèw 
years, disputés arose between the two sects, 
and the Swetambaris claimed exclusive right, 
of management. Digambaris, 1 
Swetambaris were estopped from claiming exclusive , 
right of management : WAH 
-Held,(1) thatthe plea of estoppel was very vague 
and indefinite and in the absence ofany allegation or., 
proof of any clear and definite agreement in the matter . 
of joint management, the plea could notbe given 
effect to; 5 , Wa 
(2) that the concession of the right to worship ac-. 
cording to the time-table did not carry with iti, 
any admission of a right to participate in the manager ; 
ment: : . eae ; 
Held, further, that the right to worship according to - 
the time-table was a matter of right capable of being ` 
enforced in execution PCG Honasa RAMASA, Lap, 
DHAKAD v. KALYANOHAND LALOHAND, 25 N.L, R. 163; « 
A. L R.1929 PO. 261; (1929, M. W. N. 929; fad. 
Rul. (1930) P. O. 225 _ . 561: 
Religious Endowments Act (XX of 1863), ss. ° 
` 14, 18—Applicability of Act to wakfs created after 
1868—Applicatton for leave to sue—District Judge, 
whether bound to hold enquiry before giving leave, , 


e 
m e 7 
i saw 


$e 


pleaded “: that the; ‘ 
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‘Religious Endowments Act—concld. 


--- Under s. 18 of the Religious Endowments Act, the 
District Judge may, ona perusal of the application, 
without any enquiry, come toa conclusion that there 
are sufficient prima facie grounds for the institution 
of a suit and'grant permission to the applicants to. 
sue. . : 
e - The provisions of the Religious Endowments Act, 
1863, are applicable to wakfs created after 1863. 
Séction 14 of the said Act applies generally to all 
trusts and is not confined to endowments in which the 
property had been transferred by the Board of Reve- 
nue to the trustees. A Syep HUSAIN v Syep HAMID, 
‘Ind, Rul. (1930) All. 566; A. I. R. 1930 All. 577; (1930) 
A. L. J. 1208 710 
‘Res Judicata—Hzecution proceedings—Decision on 
question of ‘limitation, whether operates as res 
5. judicata. : ; 
<. Where it is once decided in execution proceedings 
that an application for execution isnot barred by 
limitation, it is not open to the judgment-debtor 
to: contend in a subsequent application that the 
‘previous application was barred, by limitation. O 
DRIGBIJAI SINGH v. Boacwan Das, 6 O. W. N. 1064, 
A.I. R. 1930 Oudh 65; Ind. Rul, (1930) Oudh 253; 5 
Luck. 458 : h < 445 
Revenue sale—Intending purchaser buying off 
, talukdar—Purchase, whether fraudulent. 
_ There is nothing wrong in, a third person who wants 
to purchase an estate at a revenue sale, to buy off a 
talukdar who wanted to deposit the revenue in order 
to prevent the sale. If such a person then purchases 
‘the property himself at the revenue sale, this does not 
amount to any fraud or underhand dealing. C Mon 


—~ —MOHAN-OHOWDHURY w. TURNER Morrison’ & Co., 33:0. 


W.N. 930; A. I. R. 1930 Cal. 69: 57 O. 434; 51 0. L. 
‘J. 320; Ind. Rul. (1930) Cal. 407 167 
Right. of burlal—Acquisition of right by long 
`y exercise. 3 
© Theright of burial is a civil right and may be 
-acquired by long exercise of the right. O JANG 
“BAHADUR v. Wazige Kuan, 6 O. W. N. 1109; A. I. R. 
“1930 Oudh 54; Ind. Rul. (1930) Oudh 227; 5 Luck. 489 
4 419 

- Mere fact of burial of dead apart from 

custom, whether confers any right in land. 
“ In the absenceof proof ofany special custom by which 
a certain land has been reserved for the purpose of 
‘burying the dead, the mere fact that certain dead 
bodies had been burnt there by certain persons does not 
‘give them any right to resist the claim of the owner 
‘to occupy the land. O Munammap Kuan v. SHEO 
‘Baku Singa; A. I. R. 1929 Oudh 447, 6 O. W. N. 859: 
13 R. D. 685; Ind. Rul. (1930) Oudh 214; 5 Luck. 377 
- - 3 358 
‘Right of privacy—Award recognising right—Sub- 
- sequent infringement. of  right—Injunction— 
` Infringement, what constitutes—Chabutra built on 
<: another's land—Stranger constructing door opening 
- on to chabutra—Injunction. 
< A dispute between the plaintiff and the defendant 
with regard to the construction of a wall by the 
‘defendant was referred to arbitration and an award 


. ‘was passed which directed that the wall on the side 


ofthe plaintiff should be absolutely blank and that 
the parapet over the house roof should be at least 
six feet high. The defendant proceeded to extend 
his wall and constructed two doors in the new wall 
and a window overlooking plaintiff'g courtyard which 
was useless for getting light and air. He construct- 
éd “also a latrine opening on to 8 chabutra which 
belonged to the plaintiff; 


GENERAL INDEX, 


979 


Right of privacy—condld. 


Held, (1) that there was aright of’ privacy apper- 
taining tothe plaintiff's house which was -acknow- 
ledged by the parties themselves at the time of the 
award, that the window constructed by the defendant 
infringed upon this right, though it was constructed 
in an extension of the old wall, and that the plaintiff 
was, therefore, entitled to an order directing the 
defendant to close the window; . 
. (2) that whatever might have been the right of the 
plaintiff to the land on which the chabutra stood, he 
Was entitled to use it and the defendant had no right 
to construct a door in his wall opening onto the 
chabutra. i 

A right of privacy is assumed to exist in all 
Indian towns and the question whether a right of pri- 
vacy has been infringed depends on the particular 
facts of each case. 

The right of privacy being more substantially and 
materially invaded by apertures which would per- 
‘mit a person to look on without being observed, 
than by the existence of an open space where the 
presence ofthe looker-on would at once be conspicn- 
-ous and could easily be guarded against. O SANGAM 


v 


MADHO v. RAM NARAIN, A. I. R. 1929 Oudh 437; 6 O. | 


-W. N. 854; Ind. Rul. (1930) Oudh 212; 5 Lnck. 372 
i 356 
‘Right to worship. See RELIGIOUS ENDOWMENTS 
Sind Incum bered Estates Act(XX of 1896), Ss. 

:35, 38, 39—Limitation Act (IX of 1908), Sch. 

I, Art. 1I4—Claim preferred before Manager— 

Investigation—Party aggrieved by his decision, 

whether can file suit—Period of limitation— 

Manager, whether officer of Government—Inquiry 

by him, whether judicial proceedings. , 

The Manager of Sind Incumbered Estates is an 
‘officer of Government and any suit to revive his 
-decision inan investigation conducted by him with 
reference toa claim preferred under the Sind Incum- 
bered Estates Act would be governed by Art, 14 of 
Sch. I of the Limitation Act. 

Section 38 ofthe Sind Incumbered Estates Act 
does not bar a suit against the Manager in his 
official capacity but no suit lies by a party aggriev- 
-ed by a Manager's order with regard to a claim 
preferred before him, the investigation whereof by 
him is a judicial proceeding. S SUFAN v. KHEM OHAND, 
Ind. Rul. (1930) Sind 129; A. I. R. 1930 Sind 150 369 
Specla! tribunals, nature of. See ELEOTION 582 
Specific performance. See Civi Procepure Cops, 


1908, s. 66 117 
of contract to lend money. See VENDOR AND 


PURCHASER 764 
Specific Relief Act (1 of 1877), S$. 21—Agreement 
to appoint plaintiff as agent for management of 
debutter property, whether specifically enforceable 

—Construction of agreement. 

A solenamah relating to certain debutter properties 
provided as follows:—“J. D. hands over’ the charge of 
the realisation of the income of the debutter properties 
inher share to S and J. They shall realise the rents of 
the said debutter propertiesfrom the tenants as em- 
powered by the said Rani and, if necessary, they shall 
be entitled to exercise all the rights of a proprie- 
tor or shebait for recovery of possession in 
case they are dispossessed from any portion of 
the said property. That is to say, they will hold 
possession of the said property and they shall perform 
the debsheba from the income of the same as trustees 
and agents of the said Rani. Inasuit by S andJ to 
enforce specific performance : of the agreement em- 
bodied in the solenamah; i 


561 ` 


980 
Specific kellef Act—concld, . 


H feld, upon a proper construction.of the solenamah, 
“that d D. did not agree to transfer the right of 
wshebailship or any . right to any property. to S and J 


ubut only the right “ot management as agents ‘and, 


therefore, according to the provisions of s.. 21 , Specific 
Relief Act, thé agreement.was not one which could 
“be. specifically enforced. C JyoTIRUPA DEVI v. SATISH 


“KANTHA Roy, A A.I. R. 1929 Oal. 561; -Ind..Rul,’ (1930) 
Cal. 451 ü 





z x é 515 

3 ag, 42. ' | 

“2 Bé LIMITATION Act, 1908, s. 23 ` 773 
, See- a Aor, 1908, 8. 47 371 


revision. |. 

Where a karnam of | a ryotwari ieee was dismiss- 
‘ed by. the Revenue Divisional Officer, but on appeal 
‘the District Collector modified it into one of suspen- 
sion for a year and on second appeal, the Board of 
Revenue restored the order of the Divisional Officer 
‘dismissing im, and a suit was instituted to set 
“aside the 'order as being ultra vires ; 

“Held, ( that, no second appeal lay to the Board 
‘of, “Revenue : ; 

Gi) thatthe Board had no inherent power outside 
Madras ‘Hereditary Village Offices Act of 1895 and 

Regulations to ‘interfere with and enhance the order 
jof suspension passed by the District Collector ; 

` (iii). that the order of the Board was ultra vires: 
1 Civ). “that the ‘suit .was properly maintainable, 
„M .KoOHERLAKOTA SUBBA Rao v. SECRETARY OF STATE 
FOR “INDIA, 3IL. W 113: A. I. R.1930 Mad. 349; Ind. 
Rul. (1930) Mad. 600; 58 M. L. J. 698 ~ 136 
ora 42, whether exhaustive. 

Section 4: 42, Specific "Relief Act, is not exhaustive, of 
‘declaratory suits which” are legally maintainable. 
M openers Suppa Rao v. SECRETAEY oF STATE 
‘FOR 


pia, 31 L. W. 113; A.I. R. 1930.Mad. 349; Ind.” 
| Rul.,(1939) Mad. .600; 58 M. I. 


fee Act ae of 1839; 


J. 698 


9 138 
sS. 3 5—Recital 






asa promissory 


“note, “the ANTA therein may be still admissible in- ` 


‘evidence as an acknowledgment of liability, “where 
“the recitals ` are distinct and “Independent of the 
` promissory note ‘proper. 

‘What’ is shut out by.s. 35 of the Stamp Act is the 
*instrumént where. it is insufficiently stamped and not 
collateral” matters ‘connected with the iastrument 
“which may ba mentioned in the same paper or in 
“the | game writing. M RAKKAPPAN AuBaLaM v. SUPPIAH 
AMBALAM, Ind, “Rul. (1930) Mad. 565; A. I. R. 1930 
Mad. 485; 32 L. W.691 53 
= S. 64 (a)—Person in whose ee document 

is, executed, cannot be convicted under s 64 (a). 

Section 64,.cl. (a) of the Stamp Act applies only .to 
the person “who executes a ‘document and a person 
in whose favour, a document is executed cannot, 
“therefore, be’ convicted’ under the said clause. GC: 
_PANOHANAN Rao 2. Emperor, A. IR 1929 Oal. 723; 31 
“or. L.J. 700; Ind. Rul, ag). “Oal. 460 


| INDIAN OASES, 


-A.L R. 1930 Cal, 422 


525. 


- -9, 
| 


om. < 


Statutes—Change oflaw. of procedure, effect; of; 04 
pending suits. 

It is well-settled that matters of procedure. a 
to a pending suit if the law is changed during the 
pendency of the suit. C JANAKINATH SINGHA RAY v. 
‘NIROBARAN Ray, 57 O. 148; Ind." Rul. (1930) Cal. ag 

, interpretation of—~Retrospective effect. 

An enactment which does not introduce a mere 
change of procedure but alters the rights of subjects 
“must be interpreted as being prospective unless it-con- 
tains words that clearly make it yetrospective. 
N Ganpatv. RAJA Laxmanrao, Ind. Rul, (1930)-Neg. 
275; A-I. R 1930 Nag. 213; 26 N. L. R. 195; 13 N.L. 
J. 157° 451 
Straits Settlements—Chinese Custom of legitimation 

of natural son by subsequent recognition, whether ` 

law in Straits Settlements. i 

The Chinese custom of legitimation of a natural 
son by subsequent recognition is not part ofthe law . 
operative in the the Straite-Settlements. PC Kuoo 
Hoor Leoxa v Knoo Onore Yok, Ind. Rul. (1930) P. -Ö. 


260; 59 M. L J. 256; 32 L. W. 507 > 884 

‘Succession Act (XXXIX of 1925, See Borwesk yi 
BUDDHIST LAW -> : 84 

‘Sult. See REGISTRATION Act, 1908, ss 17, 49 -92 


in ejectment—Dag numbers correct—Mistake. 
in area—Maintainability of suit. 

Where in a suit to eject the defendants “from a. 
'holding the plaintif stated the dag numbers- cor- 
rectly. but understated the area of the ‘holding. by 
“mistake: 

_Held, that there was only a misdescription and the 
suit was not liable to be dismissed on the ground 
‘that it was only for ejectment from a portion of a 
holding. C Monmowan COHOWDHURY Ù. TURNER’ MoRRISON 
& Co., 33 0.. W. N.930; A. I. R 1930 Cal, 69;-57 0. 
434; 510. L, J. 320; Ind. Rul. (1930) Cal. 407 ~ 167 


Sults Valuation Act (VII of 1887), $. 11 (2)— 
` Objection as to jurisdiction—Point raised, at early 

stage—Appellate Court, whether bound to, interfere, 

Under el. (2) of 8. 11, of “the Suits Valuation’ Act 
even if objection to jurisdiction” was taken at an 
early stage in the irial Court, the Appellate Court is 
required to dispose,of the appeal a as if there had_been - 
no defect of jurisdiction, -unless it “is satisfied that 
the over-valuation c or ‘under-valuation b has prejudicial- 
ly afiected ihe disposal of the .suit or appeal on its 
“merits R V.S. Atyer v. Mauno Nyon, A. 1. R 1929 
‘Rang 22s; Ind” “Rul. “(1930) Rang. 197 261 
Taxation—Direct and indirect taxes—Export tax 

on timber, whether direct or indirect tax—Export 

duties, general. nature of —Power “of Provincial , 

Legislature to impose indirect taxes. 

Whileit is true that -a tax levied on personal : 
property, no less than ‘a tax levied on real prop- 
erty, may be a direct tax where the tax-payer’s per- 
sonal property is selected as the criterion of his 
ability to pay, a tax which is levied on a commercial - 
commodity on the occasion of its exportation in pur- 
“guance of trading transactions, cannot. be described as 

a tax whose incidence is, by its ‘nature, ‘such that- -nor- 
mally it is finally borne ‘py the first payer, and is not 
susceptible Of being passed on. On the contrary, the . 
existence of an export taxis inv ariably an, elementin 
the fixing of prices, and the question whether’ it is to 
be borne by seller or purchaserin whole or in ‘part 
is determined by the bargain made. Such a tax js 
an indirect tax as defined by the authoritative ‘Agiz é 
i sions. 
According | to the accepted terminology and- re stigo 
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‘of fiscal legislation,and -administration export, duties 


are ordinarily classed as duties of ‘Customs and Exéise. 
P'O 'ATTroRNEY-GENERAL OF BRITISH COLUMBIA v. Mc- 


DANALD Murray Losser Qo Lrp,, A. I. R. 1930. P..0. - 


173; Ind. Rul (4930) P. 0.254 0" :590 
Tort—Trespass—Inducing person to-trespass, whether 
actionable. -° - THA 
Inducing -a .pergon-to trespass is nota ground ‘of 
action for damages. -There is no analogy “between 


- such -an-act and abetment under the criminallaw, 


t 


f 1099; A. I. R. 1930 Oudh 129; Ind. .Rul. (1930),Oudh 
25 "4 


nor does the principle of -procuring a breach’ of con- 
tract extend to other torts. M-F. H, W.ILSON,, OFFICIAL 


ASSIGNEE OF MARRAS v. NATHUMULL, 31 L.W. 339; Ind. © 


Rul (1930), Mad. 603; A. I.-R. 1930 Mad. 458; 59 M. L, 
J. 501 . aki e -144 


Transfer -of Property Act (IV of 1882):s8.2' 
.:53—Muhammadan Law—Wakf—Wakt.. .created 

with intent to defeat or.delay creditors, validity of. 
_ A wakf. created by a Muhammadan is voidable under 
R52 of the Transfer of Property Act, if it is made 


with intent to defeat ‚or, delay the creditors of the. 


gettlor. A BISMILLAU Bz@am v.:Tausin “ALI Kuan, 
(1930) A. L.d.616; Ind. Rul. (1930) All. 578; A.L R. 
11930 All. 462 ` ie 722 
~ 5,6. See Acra Tenancy Aor, 1901, 5. 16] 
: 534 
~ 8. ‘21—Mortgage’ of ‘property A with 
condition’ that mortgagee may realise from property 
-B if mortgagor is dispossessed of property A— 
Subsequent ‘mortgage of property B—Mortgagor 
_ dispossessed of A—First mortgagee, whether entitled 
-t9 priority as regards property B—Contingent and 


~:vésted-interests, ` - < : 

On the 6th November; 1917, A executed a deed of 
mortgage by way of conditional sale of his share 
in a certain ‘village to B. -This deed contained a 
‘provision that if on the claim brought by ány 
person the - property went” out of A's possession 
‘then B ‘was entitled’ to get compensation and have 


‘the deficiency madé good from.4’s share in another 


“Village ‘by means of foreclosure. On the 26th August, 
1918, 4 mortgaged his share~in‘ the latter village 
to -C who foreclosed it under a degree’ obtained on 
“bis mortgage in 1925: A portion of A’sshare in the 
former village passed out of his possession in 1998 
,atid-B -sued’ for foreclosure of - A’s share in-both 
_ the -.yillages. .C claimed. priority .with reference -to 


< Ajs.share inthe second village: = ` 

`. Held, that as~the mortgage “of 1917 created in 
„favour of B only acontingent interest which became 
“yested..in 1922 after fhe execution of the mortgage 
vin favour of CO, C. had. priority over ‘B and B had 


consequently..no right to obtain any relief over A's 
share in the second village which had been foreclosed 
‘by C... O MURTAZAI BEGAM v. DILDAR ALI, -6 O. W.N. 


2 . . 17 
~ S. 41.. See BENAMI TRANSACTION 453 
S. 41—Mortgagee recorded as full owner— 
.. No presumption of implied consent of mortgagor. 

. ‘Where the mortgagee ofa portion of the property 


. was. recorded inthe revenue papers as full owner of 


the entire property instead.iof being recorded as à 
‘mortgagee and further there had been a great many 
transfers of the equity of redemption: Í 

! Held, that it would not the fair to hold: that the 
owner ofthe equity-of redemption had given implied 
consent tothe entry ofthe mortgage as fullowner 
within the mening ofg. 4l ofthe. Transfer of Proper- 

e A +: 
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~All. 504;-A. I..R. 1930 All. 417 
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ty Act. “A ABDUL Aziz v. Monnt Lat, Ind..Rul.- (1930) 
a 2408. 
———-8. 41—Transfer by ostensible .owner— 
Duty.of -purchaser .to make reasonable inquiry— 
Mere inspection of khewat, whether .sufficient— 
Khewat, nature of—U..P. Land Revenue Act:(1II 
of 1901), s. 40. i 3 
A mere inspection of -the -khewat should not 
suffice as.a sufficiently ‘good inquiry under .s. 41.0f 
the Transfer of Property Act, specially: where ‘the 
vendor or the judgment-debtor is.a Muhammadan, 
A RASULAN BIBI v. Nann Lat, Ind. Rul.(1930) All. 613; 


A.I. R.1930 All. 521; (1930) A. L. J. 1091; 14 R.D. 


460 -757 
—~—-—'s. 41-Transfer by èstensible ouner— 
` Principle of: équity—Avenues of enquiry .open to 


purchaser not 
protected. i > 
Section 41 of the Transfer of Property Act is a statu- 


7 followed up—RPurchaser, whether 


:tory recognition of a principle, of -natural equity and a’ 


purchaser -is not entitled to invoke the principle laid 
down.in the said section if there were circumstances 
which ought to have put him upon an enquiry: 
which, if prosecuted, would have led him:to the dis- 
covery of the titleof the real owner. ‘A’ SHEOTAHAL 
Duse v.’ Lan Narain Prasad CHAND, ‘Ind Rul, (1930) 
All. 509; A.T R. 1630 All. 422; 14 R. D. 371 413 
- —s, 43—Real owner holding out another as 

owner, whether estopped as against simple money- 

decree-holders of latter. JUN i 

Where thereal owner allows another to ‘hold him- 
self outas the owner, he will be estopped from setting 





. up his title against a creditor who advances money 


to the latter and ..obtains a simple money-decree 
against him. A Caitov. JHUNNI LAL, Ind Rul. (1930) 


All: 569; A. I. R. 1930 All. 395 ; 713 
-> 8.51. See GUARDIANS AND Warns Act, 1890, 
85.29, 30. r - 731 


=S, 51—Trespasser building on land of another 
— Equitable estoppel—Honest belief in title, necessity 


of. ? ` 

_If-a stranger build on any land supposing it.to.be 
his own, .and the real owner .does not interfere but 
leaves him togo on, equity considers it to bedis- 
honest in the owner to remain peaceful and - after- 
wards to interfere and take the profit; but if a 
stranger builds knowingly upon any land, there is, 
no principle of equity which prevents the owner 


' from insisting on having back his land with all the 


additional values which the occupier has imprudent- 
‘ly added to it, The chief point to be remembered in 
applying the rule of equitable estoppel is that the 
person building must show that he had an | honest 
pélief in his right to do so Pat Suyam Krusuto 
Suawv GANESH KAHAR, A. I. R. 1920 Pat. 20; Ind. 








Rul. (1930) Pat. 442 ik 634 
8,53 See TRANSFER or Property Act, 1882, 
8.2 . 722 
—— ss. 54, 59. See REGISTRATION ACT, 1908, 
-B17 h ; A “405 
-—— S$. 55 (1) (f), (2!:—Cozenant for title and 
quiet enjoyment—Sale by pardanashin lady— 
Absence of evidence to prove that deed was read 


over— Suit for damages for breach of covénant, 
maintainability of—Limitation for such suit— 
. Article applicable—Limitation Act (IX of 1908), 
` Sch. I, Arts. 62,.97, 116, 120—Suit on implied 
covenant —Art. 116, applicability of—Starting 
point of. limitation— Date of dispossession or date of 


` 
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i deereé—Measure of damages--Value of property 
< or proportionate amount of original price—Interest 
on damages pendentelite and after decree. 
- In the ocase of a sale, even if the vendor is a 
pardanashin lady, there is an implied covenant of 
title and quiet enjoyment under s. 55 of the Transfer of 
Property Act anda suit for damages is maintainable 
against the vendor irrespective of whether she knew 
that there was such an implied term or not. j 
Where possession has been delivered to 
the vendee the starting point of limitation fora suit 
for damages for breach of’ the covenant fortitle and 
quiet enjoyment is the date on which the vendee is dis 
possessed. - 


< The measure of damages in such cases is the- mar- 
ket value of the property of which the vendee is dis- 
possessed, at the timewhen it goes out ofhis posses- 
sion, and not a proportionate amount ofthe price 
originally paid. | oe 

. A suit for damages for breach ofthe implied cove- 
nant for title and quiet enjoyment recognised by s 55 
of the Transfer of Property Act is governed,in the 
ease ofa registered deed of sale, by Art. 116 of Sch. 
1.0£f the Limitation Act and not by Art. 62 or 97, 


"If a Statute lays down that a certain covenant should 
necessarily be impliedin a certain contract and that 
contract itself is in writing registered, Art 116 would 
be applicable. 

~ Ina suit for such damages the plaintiffis not entitled 
to any interest pendente lite onthe amount of damag- 
es awarded but a reasonable rateof interest may be 
allowed from the date of the decree A MUHAMMAD 
Srppiq v MUHAMMAD Nou, (1930) A.‘ L. J. 653; Ind. 
Rul. (1930) All. 489; A. I. R. 1930 All. 771; 52 A. 604 ~ 
es 185 


——— SS. 58, 62, 100, 108—Usufructuary mort- 
‘gage of occupancy holding—Subsequent deeds sti- 
+ pulatingthat property shall not be redeemed before 
< payment of amounts due under these deeds—Suit 
for redemption of first mortgage alone, compe- 
« tency of—Morigagor whether bound to pay amounts 
. due under subsequent deeds—Mortgage of occupancy 
- holding, validity of-—Personal covenanis, effect of 
. Subsequent deeds, whether mortgages or charges— 
Non-registration of deed, whether material. 


* An occupancy tenant made a usufructuary mort- 
‘gage of his holding in 1886, agreeing that he would 
not redeem orresume possession without paying 
‘a certain amount. Subsequently, in 1893, heexe- 
cuted a second bond hypothecating the holding in 
lieu ofa fresh advance, agreeing not to redeem or 
resume possession of his holding without paying not 
only the sum advanced, under the first deed but also 
that under the second. Lastly, in 1898, he executed 
a third bond in consideration ofa further advance, 
agreeing that he would not redeem or resume pos- 
session of his holding without paying not only what 
was due under the first and second deeds, but also 
what would be due under the third. he last bond 
was registered. In asuit for redemption of the 
mortgage of 1886, against the heirs of the mort- 
gagee: 
, Held, by the Court (1) that it was open tothe 
plaintiff to raise the plea that the property mortgag- 
ed was an occupancy holding; 

(2) that asthe holding was not transferable the 
mortgages of 1893 and 1898 were void and the 
plaintiff was entitled to redeem the mortgage of 


INDIAN CASES, 
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- 1886 without payingthe amounts due under the 


deeds of 1893 and 1898 ; 
` (3) that the non-registration of the deed of 1898 did 
not affect the plaintiff's liability under that deed. 
Per Niamatuliah, J, (contra)—Though . the 
deeds of 1893 and 1898, were void as morigages, the 
personal covenants contained therein that the money 
due thereunder must be paid before possession was 
to betaken was valid as the similar covenant in-the 
deed of 1886 and the plaintiff was, therefore, not 
entitled to redeem without paying. the amounts 
covered. by the deeds of 1893 and 1899. | 
Per King and Niamatullah, JJ.—The deeds of 
1893 and 1898 should be construed .as purporting 
tocreate charges but not mortgages. - ks 
Per King, ¥.—Contracts not to redeem without 
paying unsecured debts dueto the mortgagee are 
Inconsistent withthe recognised principles of-the 
law of mortgage in England and those princi- 
“ples may be applied in India as rules of justice, 
equity and good conscience. A LALLU SINGH v. Ram 
Nanpan, (1930) A. L. J. 156: A. I. R. 1930. All. 126; 
Ind. Rul. (1930) All 589; 52 A. 281 Yes 733 


ss. 58 (c), 62—Mortgage by conditional sale 
` —Right of mortgagor to redeem before date fixed for 
foreclosure, ` 4 A KEN 
` Unless the terms of the mortgage-deed ‘clearly 
state the contrary, the period for redemption and 
the period for- foreclosure are to be considered the 
“same. 5 
Where a deed of mortgage by way of conditional sale 
executed in 1904 fora period of 45 years contained 


a stipulation that on payment of the principal amount_ 


secured by the deed ina lump within the period, the 
land would be redeemed andif within the time pre- 
scribed the entire money was not paid, the land mort- 
gaged would be considered to have been sold, and the 
mortgagor sued for redemption in 1924: i 5 
~ Held, that the mortgagor did not acquire any right 
toredeem until the period of 45 years had expired 
and the suit was,therefore, premature. A Ram SARUP 
AHIR v. NaGESHWAR TEWARI, Ind, Rul. (1930) All. 508; 
“A. I. R. 1930 All, 441; (1930) A. L..J. 1129 - 412 
S. 62: See TRANSFER or PROPERTY Aér, 1882, 

B. 58 733 


s 62(a)—Leaseor mortgaye—Tests—Cowle, 
meaning of—Mortgagee in | possesston—Period of 


mortgage fixed—Mortgagee topay certain amounts~ 


. to mortgagor—Omission to pay—Amount not so 
paid, whether liable to be adjusted to mortgage- 
debt—Morigage whether entitled to possession for 
full term mentioned even after satisfaction of 

. mortgage-debt— Words “when such money is paid” 
in s. 62 (a), effect of. kak 
In ascertaining, whether a transaction is a lease or 

mortgage, the intention of the parties must bẹ looked 

into, and when once there isa debt with the security 

ofland forits repayment, then the arrangement is a 

mortgage by whatever name it is called. : 

A person advanced Rs 2,2C0 to another in 1865 who 
agreed to pay an equal sum as interest thereon. The 


lender was put in possession of certain lands belongs. 


ing to the borrower and as between the partiere the 
annual profits were estimated to be Rs. 240 The 
lender was required annually to pay Rs. 100 for the, 
revenue and village expenses, appropriate Rs. 80 to- 
wards the mortgage-debt and pay the balance of 
Rs 10 to the debtor. It was further provided that 
after the-debt was thus discharged in “99 years, -the 
e e . 


. . 
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creditor wasto surrender possession kt the land to the . 
borrower; if the lender failed to pay ,Rs. 60, he was 
bound to relinquish a part of the land in proportion to 
that, sim. The right, title and interest of the bor- 
rower inthe lands in question were sold in Court 
auction and the plaintiif became the purchaser. Since 
then, the annual paymentof Rs 60-was never made 
to him. The plaintiff. thereupon filed a suit for re- 


-demption in 1915: 


Held, (1) that . the transaction was a mortgage, not 
a lease, the obvgous-intention of the deed being to` 
treat the property as security for the amount advanc-. 
ed together with interest upon it, the fixing of a 
term not being inconsistent with’ the transac- 
tion being a mortgage; 

(2) that sihce the sum of. Rs. 60 a year was not 
paid to the borrower, it should be debited against the 
mortgage-debt and the account taken ‘accordingly; : 

(3) that although the mortgage- -debt had become” 
extinguished, the possession of the défendant could not- 
be said to be wrongful till he refused to surrender 
the land after demand was made and the defendant was 
not accountable for mesne profits from the date on 
which the debt was wiped off. 

Per Venkatasubba Rao, J.—The Court must look at the 
substance of the transaction and not be guided merely 
by the word which the parties choose to use, in des- 
cribing the instrument The word ‘Cowle’ has a much 


wider signification than a lease and may mean ‘a con-` 


tract’, or ‘an agreement’, 

Where a period is fixed asa material part of the 
contract, the mortgagor cannot be at liberty any act 
of his own, to get rid ofthe stipulation, that is to say, ` 
he cannot, at his will, curtail the period, by tendering’ 
the money before the ‘prescribed date. But where by 
agreement, of parties a portion of income is excluded _ 
from the usufructfor a specific purpose, and if the’ 
purpose failed or the term is not carried out, ‘thé part 
excluded reverts without any further act or ‘agreement 
and becomes usufruct and the mortgagee is then liable ` 
-to apply it in reduction of the debt. . 

‘Per’ Reilly, J—A mortgagee in "possession, : could | 
not be heard to say-that although he had in his, hands ` 


money belonging tò the ‘mortgagor, ‘which he had Tesi 


ceived inthis capacity as mortgagee out’ of thé income | 
of the mortgaged property in his possession, he could ` 
not adjust'that against the mortgage-debt but would 
hold it untilthe mortgagor sued him for itin some’ 
procéedings unconnected with the mortgage. Under 
8; 62 (a), Transfer of Property Act, when the mortgagee 
has paid himself the mortgage: “debt out‘of the mort- 
gaged property in his possession, hé-cannot maintain 
that the mortgage is still in force. MImMant SESHAYYA ` 
Vi DronamRasu LAKSHMINARASA Rao, 57 M. L. J. 800; 
30 L. W. 1010; A. I. R. 1930 Mad. 160; Tnd. Rul. (1930) 
Mad. 666 - ae. 


——--2 5,68. See Oni. PROCEDURE Cops, 1908, 8. 
„11, Expl (V) ; ae 353. 


8.68 (b)— ifortgage—Subsequent purchaser 
«diminishing security, whether personally liable under 

s. 68 <bl—“Substituted security” doctrine of, whe- 
«ther applicable to tortious ‘acts of subsequent pur- 
< chaser. ` 

~ Nopexsonal decree can be passed under s. 68 (b) of 
the Transfer of Property Act‘against a purchaser, 
ef the! equity of redemption on the ground that he” 
has-diminished the security. . . 

‘The ‘doctrine cf substituted “secwrity does’ not- 





- extend” to casey of Wrongful conversion. of the mort- ` : 


a 
` 
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gage security by a person other than the mortgagor ; 
though he may be an assignee of the equity | of, 
redemption. . 

A purchaser of the - equity of redemption isnot a+ 
Tepresentativé-in-interest of the mortgagor for all 
purposes either with reference to the original mort- 
gage contract: or in relation to the mortgaged pro- , 
perty as the contract of mortgagé is: essentially “a, 
personal one between the ‘mortgagor and the mort-| 
gagee, N TRETANNATH v. AJODHYA Prasan, A. I. R.1930° 
Nag. 139; Ind..Rul. (1930), Nag. 306; 26 Ny. L. Ra 

S. 82—Several propertizs ‘morigaged, to secure 
one debt—Contr ibution—Conditions—Equitable prin- 
ciples apart from statutory provisions, “whether can 
be introduced. 

The conditions in which contribution is payable as 
between owners of equities of redemption subject to: 
a common ‘mortgage, are prescribed in s, 82 of the 
Transfer. of Property Act, and it isnot permissible, . 
to introduce into the matter any equitable or other; 
extrinsic principle to modify the statutory provisions.: 
PC GANESHI LALU. CHARAN’ Sineq, (1930) A L.J. 
753; 34 O. W. N. 661; Ind. Rul. (1930) P. 0. 287; A.r 
I. R. 1930 P. O. 183; 32 Bom. L. R. 1146: 59 M. L. J., 
177; 52 O. L. J. 117; 32 L. W. 19; 52 A. 358. 911) 


— 8.83—Deposit of mortgage ‘amount—Mort~ 
gagees minors— Duty of mortgagor -to see that: 
“proper guardian is appointed—Frailure - to do so—* 
Right to mesne profits. - 
Where the mortgagees are minors and the mort- 

. -gagor deposits the mortgage amount in Court, he has? 

to seethat aproper guardian is appointed for ‘tre? 

minor mortgagees. He cannot claim mesne profits‘ 
if notice isnot served by ordinary service on ga 

‘person’ who is capable of becoming a guardian and? 

who agrees expressly or by implication to become a‘ 

guardian. A Poot Kuzrv. Rewari Sineu, Ind. Rul! 

(0) All. 495; (1930) A. L.J. 1020; A. 1. R. 1930 All. ` 

- 191 
S. 84. : See Morreacz 257 
ss. 100, 108. See TRANSFER oF PROPERTY, 
_ Aor, 1882, s 58 ` ` 733, 

— s. 118. See PRR-BMPTION ; ' 557; 

- 8, 128. See PROVINOILL INSOLVENCY AOT, 

` 1920, 8, 4 “689, 


U nder-proprietary rights—Governor-General’s Proe 
clamation | of 1858 confiscating proprietary righta' 
in the soil of Oudh—Re-grant, effect of, òn- undere’ 
proprietary : rights—Hvidence of under-proprietary; 

right. g 

In a suit brought by the plaintiff, a talukdar, ag 
the superior proprietor of the village, for a declara- 
tion that the defendant. had no proprietary : or 
under-proprietary right in the village, the defend-: 
ant pleaded that he held under-proprietary rights. 
in the village, which häd been granted to „his; 
ancest6r by the ancestor of the plaintiff: 

Held, that the evidence adduced by the plaintif 
was sufficient to throw the onus upon the defend-. = 
ant of proving that he: had the under- proprietary’ 
rights in the. village which he claimed. - 

Held, further, on the evidence, that the defendant 
had discharged the said onus... 

Although by the Governor-General's Proclamation. 
of March, 1858, proprietary as well as under: 
proprietary rights in the soil of Oudh were con-. 
fiscated and passed to the British Government, . by; 
the express conditions of the’ Tergrant - by” “he, 








bhi 
Under-proprietary- rlgttts—coneld! 


Government of the full proprietary rights to the 
quoéndam-owner, the under-proprietary rights in the 
soil, which had been held against the proprietors 
béfore: the - confiscation, were: likewise restored to 
- their respective former owners. P C BISHNATH SARAN 


E | SINGH w. Suro BAHADUR Sines, 34 O. W: N. 765; Ind. 


Rul. (1930) P. 0. 230; A.I. R 1930P. ©. 179; 59 M. 
É. J. 169; 920. L. 4. 123; 7 O. W. ae 703; 32 L. W. 
515 904 


U.P. Court of Wards Act (IV of. 1912), 88.17, 18. 


Companies Act (VII of 1918), ss. 184, 187— 
Assumption of estate of contributory by Court of 
- Wards—A pplication for substitution of Collector's 

. name in list of contributories—Notice of claim under 
first call—Subsequent call more than six months after 

notice: of assumption —Collector's liability—Liability 
. under calls, nature of—Sufficiency of notice. 


The estate of a contributory, was ‘assumed by ‘the 
- Court of Wards. Notice was given to the Collector 
by the liquidators of the existence of the claim for the 
balance of the call under s 17 (1) of the U. P. Court of 
Wards Act and the Oollector paid the amount. The 
liquidators, finding that theamount of the first: call 
was ‘insufficient applied to the Court that the Collec- 


tor may be placed in'the list of contributories in place’ 


of-the ward. The Collector objected on the ground that 
the. claim had not been notified to him within six 
ores as required by s.17 of the Court of Wards 


Held, (1) that thè claim under the proposed,second 
call. was a new claim and not one which was in 


existence on the date of the publication of the notico. 


of; assumption of management ; 

(2) that assuming that it was so, the- previous 
notice was sufficient to fix the Collector with notice 
that his ward was a contributory and, therefore, 
-might beliableforfuture calls: > 

(3) that the name of the Collector could be sub- 
stituted in the list of contributories. 


“When 'a Company goes: into liquidation and an 
official liquidator is: appointed, the’ contributories 
are only liable to pay up the balancé of their share 
money,then uncalled as and when the Court is satisfi- 
ed thatthe financial’ condition of the- Company. is 
_ puch that a'call is necessary to discharge the liabilities 
of. the Company. A In the matter of THE SONARDIH COAL 
Oo, Lro , Ind.- Rul (1930) All, 582; A. I. R 1930 All. 
617 (1930).A. L. J. 1203 726 


U.P, Excise Act (IV of 1910), s. 60—U. P. Gov- 
ernment Circular No. 579-XIII-55 of 1928—Excise 
1: offèences=—Sentence—Substantialterm of- imprison- 
ment should be imposed. 
` Excise offences are widely prevalent in the United 

Provinces and the actual illicit distiller or trafficker, 

when detected, should be sentenced toa substantial 

’ term‘of imprisonment. A EMPEROR v. Marko, A. I. 
`R. 1930 All 28; Ind Rul. (1930) All. 478; 31 Or. L 

J: ‘631 46 

U.P. Land Revenue Act IN of 19014, 5. 36H. 


“proprietary tenant—Agreement fixing rent, legality: 
of. 


There is nothing in s.-36'of the U. P Lánd Revenue’ 


Act which" prevents the parties agreeing’ upon a rent 
‘which ‘isnot above the -legal maximum and. stich 
rent;: if fixed upon 'by the parties, is recoverable by’ 
‘them-in the Courts: A NATHU v. GANPAT SINGH, A. I. R. 
4930 All. 105} Ind: Rul. (1930) All: 464; 14 R. D. 99 


~ 32 


5 AN DIAN Gases: 
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-'U, P. Land Reverfue Aŭt—ccòncld: -` P 
—— 8, 40. í ot ty 
See CRIMINAL PROCEDURE Cope, 1898, s. 4 (m) 364 
See TRANSFER OF PROPERTY Act, 1882, 8.41 - 757 


s. 48. See CRIMINAL Procrpyge Copr, 1898, 
8.4 im) 364 


——~— Ss, 111, 233 (ki—Title arising subsequent’ 


to date fixed for objections, under s. 111, whether ` 


applies. 

One essential condition for the rights of any per- 
son tobe barred by reason of s, lll isthat the 
person concerned should have had an opportunity 
of raising anobjection regarding the question of 
title and should have failed to avails himself of the 
said opportunity. The section cannot, therefore, .be 
applied to‘a case where the objection coutd not have 
been raised onor before the day fixed by the pro- 
clamation.O MOHAMMAD Yanya KHAN v. Auta BIBI; 
7:0: W.N. 75; A. L R. 1930 Oudh 168; 14 R. D. 37: 
Ind. Rul. (1930, Oudh 278 662 


——— s$. 111 (a) (b) (0), 233—Partition proceed- 
ings in Revenue Court—Respondent raising ques- 


‘tion of title and filing suit in Civil Court—Post- - 


ponement of proceedings by Revenue Court pending 

trial of Civil Court—Civil Court, Jurisdiction: of 

to decide question of title. 

A made anapplication for partition: tothe - Re- ` 
venue Court. B appealed and pleaded that A had- 
no title and that B had instituted a suit in a com- 
petent GCivil Court against A for determination of 
the: question of title. The Revente Court -thereupon 
ordered postponement of the proceedings till the 
decision of the Civil Court. 

‘When the Civil Court ‘came to decide the. case it 
held by the order under appeal thatit had no juris- 


wh 


ar Bene akan 


diction to take cognizance of the suit involving’ the 


question of the determination of title ‘to the auto. 
in question because the determination of that ques- 
tion was within the exclusive jurisdiction of the 
Court of Revenue in. the partition proceedings; | 

Held, thatthe Civil Court had jurisdiction to 
proceed ‘with the case and its. order dahating to- 
proceed with the case was: erroneous. 


‘The whole object of cls. (a and (b) of 8.111 -of | 


the U. P. Land Revenue Act is to avoid a clash of. 
jurisdictions between Courts of Revenue and Civil. 
Courts and the means of attaining the object are 
prescribed by els. (a)and (b). A case may fall with. 
in cl. (a) or it may fall within cl. (b) 
the Court of Revenue declines to 

question of title raisedin the partition proceedings 


and stays the proceedings in order to await the: de-. 


cision of that question bya Court 
jurisdiction, that is, the Civil Court. 
v- Asa Ram, TO. W. N. 36: A. I. R. 1930 Oudh 142: 14: 
LR. D. 9; Ind. Rul. (1930) Oudh 281 a 665 


U. P: Local Rates Act (I of 1914), 5. 8(a)—Rate, 
_ under cl. (a), whether payable in addition to rate 
. undor first part of the section—S. 8 (a), applicability 


of, competent» 


- The first part’ ofs.8of the U. P. Local Rates Act, 


1914, is joined to'cl. (a) of that section by-the word, 7 


‘and’ and, consequently, where cl (a) applige.the 
Tate payable under that clause is to be paidin addi-’ 
tion to the rate payable under the first part of the, 
section. 

The application of cl. (a)of the said 
depends upon the question whether at the commence- 
ment of U. P. Act I of 1914, the ,rurat Police rate 
payable under the U. P, Local, and Ruzal "Poliçe 


. . 
: 


In either case ` - 
determine the” 


O NARAIN Das” 


section : 


te 


~ Vol. 124) Sm R 


» 


4 U: P; Local Rateshot—c6neld. 


Ss ` 


w 


.Ratem Act af 1906; 
- prietors, or not. O Har NagWw Dass.v. GAJRAJ SINGE, 
a0. W. N. #31: 14 R-D. 1 - 
‘66 


U. P. Muntcipalities Act 4i] of 1916), ss. 2 (19) 
* (b);193 (1) Public street," definition of— Defendant 
> constaycting duain in public street with permission 
~ of Municipality—Owner’s right to object.. 


The plaintiff sued in 1923 for the- removal ‘of a ' 


-drain made by the. defendant with the permission 
“of ‘the Munieipality across a courtyard on which 
the houses of the parties abutted. The courtyard 
once belonged to the plaintiff “but was” paved in 
1910 by th Municipality with the plaintiff's 


` consent: 


Held, ti)’ that as the land was pavel by the 
Municipality with the consent of the plaintiff, it 
became. a ‘publi¢ street’ within the definition of 
JB 2, (19) (b) of ‘the U. P. Municipalities Act of 
‘1916; ' 


, 


(2) that even if the land were the land of the plaint- . 


iff, the Municipal Board under s 193 (1) of the U. P, 
Municipalities Act of 1916, had power to enable the 
defendant and make a drain across the land of the 
plaintiff and if the Board neglected io give the plaint- 
iff a notice, that did not give him the right to bring 
asuit against the defendant but his rights were 
merely limited ‘to the appeal allowed by the U. P. 
Municipalities Act. A Buawanr Prasap v. PAHLAD 
Singa, Ind. Rul. (1930) AW. 556; A. I. R. 1930 All. 531; 
(1930) A. L. J. 1039 556 


—-———&..326 (3)—Report by medical practitioner 


to Municipality—-Member: of. Board. making: entry 
that report is false—Suit for defamation—Limita- 
tion—Act of member, whether ‘act done or purport- 
ing tobe done in official capacity —Malice, whether 
material. ag 7 
Where a member of a Municipal Board who was 
-also a member of the Public Health Committee of the 
Board,on receiving a report from-a medical practi- 
tioner made an entry in the despatch book suggesting 
that the’ report was false and he was sued by the 
medical practitioner for defamation : 

- Held, (1) that the defendant was acting and purport- 
ing fo_act in his official capacity when he made the 
entry and the suit was governed by the special period 


“ of, limitation prescribed by s. 326 (3) of the U. P. 


Municipalities Act, IL of 1916; 3 


) that in considering the applicability of the said 
ause there was no need to consider whether the 
note was written from malice or improper motives. A 


"Dr; BISHAMBHAR Sanat GUPTA v. SHAMBHU Dayat, Ind, 


Rul. (1930) All. 561; (1930) A. L. J. 10:0; A. I. R. 
1930 All. 704° ' 705 


U.P. Pargana of Kaswar Raja Act (VI of 1915), 
8.4 (4) “Fixed rate tenant’, definition of. 
Under s. 4 (4) of the U. e?e: Pargana of Kaswar 

Raja Act, VI'of 1915,a tenant whohas been recorded 

in: the Record of Rights as a fixed rate tenant is a 

fixed rate tenant. The section does not merely raise 


a legal pesumption. A ADIT NARAIN SINGH v. MAHABIR 


“"p Sine, Ind. Rul. (1930) All. 453; (1930) A. L J. 
+684, Kar TE 


) R. 1930 All. 398; 14 R. D, 365 . 21 

. U. P. Town Improvement Act (Il of 1919), s. 97 
Suit against Municipality for breach of contract 

: —Special pexiod of *mitation, applicability of— 


Act dene ‘tinder the Act’, meaning Of, 
: Bo Te i 
wo a 
< l 4 ` e ’ 


GENERAL INDEX. 
respect of the land in-suit was- 


- “Wholly recoverable from K defendants :under-pro- 


3; A 1. R. 1930 Oudh 219;, 
, Tad. Rul. (3930) Oudh 284 . 


+ peach legal conclusions from findings of fact. 


bab 


U. P. Town Improvement Act—coneld. 


The special period of. limitation prescribed, by 8. 
97. (3)of the U.R. Town Improvement Act, 1919, is 
not applicable toa suit for breach of a contract to 
carry out the work of electric installationat a build- 
ing, inasmuch as the entering into such a contract 
cannot beheld to be an act done or purporting to be 
done under the said Act ‘ Such asuitis governed 

, by the general law of limitation. O Lucknow 
Improvement Trust v. P. L. Jamur & Co., 6 O.W Ñ 
1088; A.I. R.1930 Oudh 105; Ind, Rul. (1930) Oudh 


231; 5 Luck 465 . 423 
Usufructuary mortgage. See VENDOR AND PUR; 
CHASER 764 


Vendor and purchaser—Consideration reserved for 
payment of mortgage over other property—Failure 
topay—Suit by vendor against purchaser-—-Time 
for payment, whether essence of contract—Vendor's 
right to sue before discharge of mortgage —Form of 
decree—Usufructuary mortgage— Possession delivered 
—Consideration not paid—Suit torecover con- 
sideration, maintainability of —Specijic performance 
of contract to lend money. 

A executed a deed to B by which one item--of 
property was sold to.B for Rs. 11,050, and another 
item was mortgaged with possession for Rs. 9,000 
for a period of 12 years. Out ofthe consideration 
Rs. 12,000 were reserved with B for paying C who 
Wasa mortgagee of another property belonging to 
A. B undertook to pay C on the due date but did not 
pay and A sued B for recovering theamount of 
Rs. 12,000 and damages: 

Held, (1) that the stipulation Jin the deed that B ~. 
would pay.C onthe date fixed was, of the essence | 
of the contract; : a 5 

(2) that so far as the sum of Rs. 12,000 represented 
unpaid purchase money A was entitled to recover 
it back from B eventhough A had not paid C; 

(3) that so far asthe said amount represented the 
consideration for the mortgage, as the mortgage 
was usufructuary and possession had been delivered, 
the rule that a contract to lend money cannot be 
specifically enforced did not ‘apply and A wag 
entitled to recover that amount also, and could not 
be compelled to wait till he had redeemed C; 

(4) that A was entitled to a decree for Rs. 12,000 
and damages, not merely toadecree directing B to 
pay the amount to C. A SHEOPATI SINGH v, JAGDEO 
Sinau, Ind. Rul. (1930) All. 620; (1930) A. L, J. 1141 


Q 764 aes a 


Walver, if a mized question of law and fact. : 

The question of waiver being a mixed question ‘of 
law and fact, asecond appeal will always lie toim- 
Pat 
Kuman Das v. RADHIKA SINGH, 10 P. L. T. 669; A. 1. R. 
1929 Pat. 717; Ind. Rul. (1930) Pat. 433; 9 Pat. oor 
` 6 
Wajib-ul-arz—Presumption, nature of. 

The presumption raised by a wajib-ul-arz is rebut- 
table. L SHER SINGH v. ‘J HAKAR SINGH, A. I. R. 1930 
Lah. 150; Ind. Rul. (1930) Lah 529 337 


Will—Construction —Provision for payment of heredi- 
tary pénsion to servant—Condition for: performance 
of minor services, whether mandatory or directory. 
Where a testator by his Will directed that B, an 

old servant of the testator should be paid Rs. 15 per 

mengsem “and provided ` further as follows; 

“As: B is an old -servant of mine, it is incum- 

bent on the executor to manage the temple and 

‘chhattar' with his advice, and the said servant should 

also do charitable works with the permission of the 


9 986 n s pie Solah dasi, eL o Z. a) te Rew 





Witll—eonold. : ea pe ee eee: WORDS AND PHRASES! idi a SES en 
exécutor. “After the death of these servants itisthe ` -Person interested. See CIÈ Progo Gone, Ae 
‘duty, :of. the executor and his successor-in- -interest to ; 1908,5:92 | 305° 
pay the salary to the heirs and successors’ of these ‘ -, Produce. : ` See Cnn,“ ‘PROCEDURE | Cove 108) 
t servants,’ generation. after generation, by way of pen-- a 145» a 
_ sion as mentioned above." " “There was also ‘a-further . Public street. See U. È. T a ‘Acr, My 
direction ‘that B. ‘should supervise thé temple and,’ . 8.2(19)(b)) S “55 ; 
"the. ‘chhattar’, -and after his death, ‘his - heirs ‘and, Raiyat. See Bexeat"Lano Raven! SALES si 
: guecessors should supervise the work of ‘puja’ in the, 1858, s37 . 6 
, temple and. the ‘chhattar. : Ina suit by the- minor E Substituted security, , doctrine bf. See Posysran :, 
son of: B, after B's- death, for. arrears of pension:~ `, © of PROPERTY.ACT, 1¢82, ‘s..68 (b) Be Se 690 ` ~> 
, Held; that, the conditions laid down in the Will were -` Thing. See EVIDENCE. Act, 1872, 8. 115." “164. 
‘directory and not mandatory; : and that.the plaintiff was Wilful misconduct. See Ram wang Act, 1890, 
entitled to arrears of pension, notwithstanding -. the ‘ s72. 332. 
' fact that he had not performed'any. services., A Shiva | wiitul neglect. ‘See Ram. wae ACT, 166 0,5. 72 0 on 
“ Lina” SwaAMI JANGAM y, Mauajeo, APPA, | Ind. Rul: eee I ; aot 
‘All.520 ° ; | 478: “Werkgien's Compendatis ‘Act: ra in = 
ae. ee Be ss. 3 (b) (ili, 30 prov. 2 (1)-Appeal- faom -Com= - ae 
NAN BuppEIst L Ron = 7 49 © missioners order—Findingi of wilful disobedience,’ “ora 


oe Buddhist Law. Seg BURMESE ‘Buppnist.Law 849 whether finding of fact and binding on High Court: ` 


A finding of the Commissioner ‘thet there ‘was `’. s 
‘ here See Bexar’ Tanp, Revenir SALES, hors . wilful .diso edience on the part of the workman , ie cut 


“a finding of fact and.cannot be interfered with, by: 
£ ’ Houses. - Sei BoMBAY ‘City. Moniorraninzes ` ` ACT, . the High Court in an appeal from the Commiėsion- 
: 1925, 's. 76 (1) '239 . er's order having regard to the provisions of.s 20 
< Intentionally.. See, “EvIpENGE Aor, 1873, 8,115 «ofthe Workmen's Compensation Act: C. Tirku KAHAR - 
<7 a164” v.. Equirasre Coat Co. Lro., A. I R51930 Oal, 58; Ind; 
„ Misconduct. Bee Ramwars Aor; 1890. S 12 229 Rul. (1930) Cal: 448; (530) '€r. Cas. W. yan “496, 








